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have fhe same effect as if the heir or devisee of such trustee had 

duly executed a conveyance of the property m the same manner 
for the same estate. r r j oamc manner 

17. When any immoveable property is subject to a con- 
Contingent right of un» tmgent right in an unborn person or 

born trustee. class of unborn persons, who, upon 

coming into existence, would, in respect thereof, hold such pro- 
perty upon any trust, it shall be lawful for the High Court to 
make an order which shall wholly release and discharge such 
property from such contingent right in such unborn person or 
class of unborn persons, or to make an order which shall vest m 
any person or persons the estate or estates which such unborn 
person or ciass of unborn persons would, upon coming into exis- 
tence, hold in such property. 

18. In every case where any person bolds or shall hold, 
Power to make order for jointly or solely, any immoveable pro- 
vesting estate on refusal or perty, OF IS OF shall be entitled to a 

or fdease!. “ convey contingent right therein, upon any trust, 

and a demand shall have been made 
upon such trustee by a person entitled to require a conveyance of 
such property, or a duly-authorized agent of such last-mentioned 
person requiring such trustee to convey the same, or to release 
such contingent right, it shall be lawful for the High Court, if the 
said Court shall be satisfied that such trustee has wilfully refused 
or neglected to convey the said property for the space of twenty- 
eight days after such demand, to make an order vesting such 
property in such person or persons, in such manner, and for such 
estate as the Court shall direct, or releasing such contingent right 
in such manner as the Court shall direct; and the said order 
shall have the same effect as if the trustee had duly executed a 
conveyance of the property, or a release of such right, in the same 
manner and for the same estate. 


19. When any person to whom any immoveable property 

Power lo convoy ta pUoo bf ” conveyed by way of mor^e 

of mortgagee. shall have died without having entered 

into the possession, or into the receipt of the rents and prows, 
thereof, and the money due in respect of such mortgage snail 
have been paid to a person entitled to receive the same, or such 
last-mentioned person shall consent to an order for the 

ance or vesting of such property, then, in any of the ’ 

it shall be lawful for the High Court to make an order ve g 
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2 . Act No. XXIV. of 1867 (/0 amoltdaie ani amend Vu law 
itmMi nf Art. ftlahng h iht office and iuhes of Ad- 

^ mmutra/or-Getterat) and Act No. XIX. of 

1869 (/0 faabiak admmuirtUum to the esiata of deceased JStttuh luj- 
feete m the Hyierdbai Assigned JOutnets) and Act No. V., of 1870 
(so far as it relates to the Aj^inittrator^General) are hereby repeal- 
ed. 

All things duly done under any of the enactments hereby re- 
pealed shall be considered as having been done under this Act. 


IntatpntationHslanM. 


8. lu this Act, unless there be some- 
thing repugnant lu the Bnbject or con- 
text, — 


•* Fiesideiicy of Bengal " “ Presidency of Bengal ” indndes— 

(a) the tenuones for the time being respectively under 
the governments of the Lieutenant'Govemors of 
Bengal, the North-Western Provinces, and the 
Punjab ; 

(i) the territories for the time being respectively under 
the administiadon of the Chief Commissioneis 
of Oudh, the Central Provinces, Burma,** Ajmere 
and Merwara, Assam, and the Andaman and 
Nicobar Islands ; , 

(<) such of the dominions of Princes and States aforesaid 
as the Governor-General in Council may, notifica- 
tion in the Gaaetie of India, from time to time direct if 

"Presideni^of Madias” "Presidency of Madras" in- 
cludes — 


(a) the tantories for the time being under the government of 
the Governor of Fort St. George m Council , 

« S of the same Act, to the North- 
Wes^ P^ces Tto -^ee GaattU #/ Iniw. 1876, Pt 1 , p 50s. 

J?” I ‘1*’“ Act, to the whole of 

4 and the 
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such trustee or trustess shall have been duly appointed^ by any 
power contained la any deed or instrument^ or by the decree of 
the said Court, or by order made upon a petition to the said 
Court. 

<46- Where any minor or person of imsound mind shall be 
Money ot mmocs and per- entitled to any money payable in dia- 
sons of unsound mnd to be charge of any immoveaDle property, 
paid into Court. Stock, Government securities, or thing" 

in action conveyed or transferred under this Act. it shall be lawful 
for the person oy whom such money is payable to pay the same 
into the High Court in trust in any cause then depending con- 
cerning such money, or. if there shall be no such cause, to the 
credit of such minor or person of unsound mind subject to the 
order or disposition of the said Court; 

and it shall be lawful for the said Court, upon petition in a 
summary way, to order any money so paid to be invested in Go- 
vernment securities, and to or aer payment or distribution thereof, 
or payment of the dividends or interest thereof, as to the said Court 
shall seem reasonable 

47* Where, m any suit commenced or to be commenced in 
Court maj make decree in the High Court, it Snail be made to 
absence of trustee appear to the Court that diligent search 

and enquiry have been made, after any person made a'defendant, 
who IS only a trustee, to serve him with the process of the Court, 
and that he cannot be found, it shall be lavy-fnl fo: the said Court 
to hear and determine such cause, and to make such absolute 
decree therein against every person who shall appear to it to bs 
only a trustee, and not otherwise concerned in interest m the 
matter in question, in such and the same manner as if such trustee 
had been duly served with the process of the Court, and had an* 
.peared at the hearing of such cause : 

Provided always that no such decree shall bind, afiect, or in 
Deaee not effective wich- anywise pr^udice, any person against 
out service of process. whom the same shall be made, withont 

service of process upon him as aforesaid, his heirs, esecutors. or 
administrators for or m respect of any estate, right, or interest 
which such person shall have at the time of making such decree 
for his own use or benefit, or otherwise than as a trustee as afore- 
said. 
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"OCBcer” means a commissioned 
officer of Her Majes^s Army, or of Ebr 
Major's Indian Army : 


“Soldier” 

"Soldier.” 


means a soldier of Her Majes^s Army, or 
Enropean soldier dl Her Majesb’s 
Indian Army, including a warrant and a 
non-commissioned officer : 


"Aiseti " 


“Assets” includes immoveable as 
well as moveable property. 


PART H. 


Of the OmcE of AonaHismiOR-GxNmuL. 


Deaigufaan of tbo Ad- 4. In each of the Presidencies of 
ttinistrators-Goneral in the Bengal, Madras, and Bombay, there 
thee FMndeneiee. gj,al| fjg Administratot-General » 

The said Administrators-General shall be called re^ectively 
die Administrator-General of Bengal, the Admmistrator^eneral ^ 
Madras, and the Administrator-General of Bombay. 


Appointment, suponaion, 5- Such officers shall be appointed 
■Bdra noval of Admimatm- and may be suspended or removed by 
tots-beneni the authorities hereinafter mentioned, 

respectively, that is to say— • 

the Administmtor-General of Bengal, by the Governo^Genenl 
in Council, 


** Government of 

Fort St. George, and 

Bom*e Administrator-General of Bombay, by the Government of 


6 Any perwn hereaftm appointed to the office of Admi- 

Qaalification of fatara, tdatrator-General or Officintinv Adm! 
andcontinnanceofexiitisg nistmtor-RMinHi] ^“Oianng AOmi- 

Bar of BniriDnd n* T I “ball be a member of the 

Bar of England or IreUnd, or of the Faculty of Advocates in 


• For power to dnide die Plesidencv of Banmi i-*- o. 
to appoint an AdminutwtoGeiiersl for^pZ"?!!. 


« pmvinee, mr s. 68, ttffi'a. 
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48. Every order to be made under this Act, which shall nave 
Orders under Act charge- the effect of a conveyance of any im- 
able with same stamp-duty moveable property, or a transfer of anw 
as eeds of conveyance. Stock, Government securities, or 

thing in action, as can only be transferred by stamped deed, or for 
the transfer of which a stamp is necessary, shall be chargeable 
with the like amount of stamp-duty as it would have been charge- 
able with if it had been a deed executed, or a transfer made, by 
the person or persons holding such property, or entitled to such 
stock, Government securities, or thing in action. 

Every such order shall be duly stamped for denoting the pay 
ment of the said duty. 


49. The High Court may order the costs and expenses of. 
Costs may be paid out of and relating to, the petitions, orders, 
estate, directions, conveyances, and transfers to 

be made in pursuance of this Act, or any of them, to be paid and 
raised out of or from the immoveable or moveable property, or the 
rents or produce thereof, in respect of which the same respectively 
shall be made, or in such manner as the said Court shall think 
proper. 


50. Upon any petition being presented under this Act to the 
Power to order enquiry High Court concerning a person of 
concerning person of unsound unsound mind, It shall be lawful for the 

said Court to make an order directing 
an enquiry whether such person is or is not of unsound mind and 
incapable of managing himself and his affairs. 


Effect of order. 


Such orders shall have the same effect as the like order made 

under section i of Act XXXIV. of 1858 
{to regulate proceedings tn lunacy m the 
Courts of yudtcature established by Royal Lharter)^ and the 
enquiry directed to be made shall be made in all respects in the 
manner declared and prescribed for making an enquiry under 
the last-mentioned Act. 


The High Court may postpone making any order upon the 

Postponement of order pen- petition presented as aforesaid 
ding enquiry. any enquiry so directed to be maae^ 

shall have been finally concluded. 


51. Upon any petition under this Act being presented to the 
^ ^ High Court, It shall be lawlu for ihe 

Smt may be directed. jo postpone making any 
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11. Unless the Gkivenuu^General in Coundl, or the Govern* 
SecDnt 7 to be pven bjr aent with the sanction of the Govemor- 

Adnumsbator-Genenl General in Conncil« otherwise orders^ 
every Administratt»r*General hereafter to be appointed shall give 
security to the Secretary of State for India, for the due execution of 
bis office, for one lakh of rupees by bis own bond, and for another 
lakh of rupees, or for separate sums amounbng togeffier to one 
hkb of rupees, by the deceit of GovemmeDt secunoes, or by tbe 
joint and several bond or bonds of two or more sureties to be 
qiproved by Government, or partly by such deposit and partly hy 
such bond or bonds : 

Provided that every AdministratoNGeneral may, with the 
Salntitaition of security ^o°Be&t of Government, substitute either 
or smetiea of the said two last>mentioned kinds of 

aecunty for another previously given for such last-mentioned lakh 
or any part of it: 

^and every Adramistrator-General may, with tbe consent of 
Government, and shall, from time to time when required by Go* 
varnment so to do, cause fresh sureties to be aubstitnted for any 
of those previously bound, so far as the secnn^ relates to the due 
• execution of hii office for the time then to come. 

12. No Administrator-General shall be required by ai^ 

No secmw uoroatii to h) enter mto any administration* 

be rsquired tom Adnutis- braid, or to give other security to the 
trator-Geseial Court, on the grant of any letters of 

administration to him in virtue of bis office. 

No Administrator-General shall be required to verify, other- 
wise than by his signature, any petibon preranted by him under the- 
provisions of this Act, and if the facts stated in any such petihon 
are not within the Administrator-General’s own personal know* 
ledge, the petibon may be subscribed and vended by any person 
competent to make tbe vetificauon. 

Whoever makes a statement m any such petition which is 
false, and which he either knows or believes to be false, or does 
not believe to be true, shall be deemed to have mtenbonally given 
false evidence m a stage trf a judicuti proceeding. 

18. Whenever any person holdup tbe office of Adminis- 
Appoinbnunt of Officiat- trator-Generu obtains leave ^aosencei,. 
^gAdmiB]stiah».GeiM(B] tbe Government miqr appoint' dome 
person to officiate as AdminiaratorGeneral; and sneh 
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order upon such petition until the fright of the peti^ober shall have ; 
been declared in a suit dulj instituted for that purpose. 


52. Every order made or purporting to be made under> this 
Indemnity to pefsoos otey* Act by the fligh Court shall be^. a 
ing orders under Act. complete indemnity to ail persons what> 

soever for any act done pursuant thereto ; and it shall not be neces- ^ 
sary for such persons to enquire concerning the propriety of such 
order, or whether the High Court has jurisdiction to make the / 
same. 


58. Any qrder made by the High Court under this Act shall 
Execution and effect of bave the same effect, and be executed 
orders. in the Same manner, as a decree. 


Short title. 


54. This Act may be cited as 
“The Indian Trustee Act, i866." 


55. [AppJicaiion of Act io Siraiis SetUemenis^ RepeaJed ip “ 
ihe Jupealwg Act (XV/. of 1874). 


Act^XXVII., 1856.-3. 



It TBK AIOaHXSIKAIO&^IRitL. [Act ZI. 

ICt. If any penODj not bring a “Native Christian,'** Hindu, 
When Adminbtator. Muhammadan, Fani,t or Buddhist, or a 
Oeoenl is to ■dmimater person exempted under the Indian 
eststes of petsona other Succession Act, 1865,} section S3X, 
fh» Hindns, &e, fjigoj the operation of that Act, riiall 

have died, whether within any ^ the said Presidencies or not, and 
whether before or after the passing of fob Act, and shall have left 
assets exceeding, at foe date d the death, or within one year 
thereafter, the value of one thousand rupees within any ot the 
said Preridencies, 

and If no person, to whom foe Coart wonld have jurisdiction 
to commit administration of such assets, has, within one month 
after hia death, applied in such Presidency for probate of his will, or 
for any letters of ^mimstratitui of his estate, 

the Admlnutreto^Genenl of the Presidency in which such 
assets are shall, withm a reasonable time after he baa had notice 

death of such person, and of bis having left such assets as 
wesaid, take such proceedings as may be necessary to obtain 
from foe High Court at foe Presidency-town letters of admlnis- 
, tradon to the effects of snch person, either generally, or with a 
will annexed, as the case may require. 

Whenever foe AdmiDistretor-General of the Presidency takes 
proceedings under this secuon, it shall be sufficient if the petition re- 
quired by section S46 of foe Indisn Succession Act, 18654 states— 

(а) the tune and place of foe deceased’s death, to the best 

of foe peunonei's knowledge or belief; 

(б) that foe deceased left some property within the Pteri- 

dency as hereinbefore defined ; and 

(<) foe mount or value of assets which are likely to come 
into the petitioner's hands. 

17 . Whenever any person, whether a *• Native Chrisuan,"* 
Power to duect Ad- Hindu, Muhammadan, Pani,f or 
mmstntor-Generaltoapply Buddhist or not, shall Have died 
foradmnutnbon. leaving aastts within foe local limits of 


I Act VII of 1901, 8 4. 

f Act X. of 1865. 
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the Coutt may audmriae and engoin the Administrator General 
to collect and take poBsession of rohb property, and to hold or 
depositor invest the same accordtog to the orders and directtons 
of the Conrt, and, m ddanlt of any such orders or direcnons, accord* 
mg to the provisions of diis Act, so fat as the same axe applicable 
tosnchproperqF; 

and the Admmistratot'Geneial ahall be entitled to a commis* 
Bate otconnuMton p^- Sion of one ftr eeukm upon the amount 
able n sttisb cate of all moveable assets collected or 

received by him m purstmace of such order, and also to tetmburse 
MmseU for all payments made by him in respect of the assets 
vrhich a private adnunistrator of such assets might lawfully have 
made; 

and, in case letters of administration of any such proper^ 
ore afterwards granted to the AdministratoNGeaeral, the said 
commiBtioa of one /sr anium shall be deemed a patt^payment of 
thecommissiea payable to the Administrator-General under the 
letters of admuustratiom 


Any order of Court made under the provisions of this section 
diall entitle die Admmistratior*Generel to collect and to take pos- 
session of such property, and, if necessary, to maintain a suit for 
die recovery thereof. 


fifTit 0 { probate to exe- X9. If, in the courseof proceedings 
cntoc appeann| u the to obtain letters of admiiustration un^ 
cosne of ptooeedt^ tekea the provisions of section x 6 or Section 
by Admmistiator-^nenl, 

any eiecutor appointed by a will of the deceased appears 
according to the practice of the Court, and proves the wiU, and 
accepts the office of executor, 

or if any person appears accoidiqg to such practice, and 
makes out hu claim to Inters of administration as nextof-km of 
the deceased, and gives such secunty as is reouired of him bv 
law or by the practice of the Conrh ^ 


the Court shall grant probate of the roll or letters of adoimis- 
CoBte of ptDoeedingi tratlOo accordingly, and nhaH award to 

AdiniDi 8 irator.G«ie«l bis costs of 
to be paid out of the proceedings so taken by him, to be 

paid out of the estate as part of the tes- 
tamentary or intestate expenses thereof. 



ACT XXVIII. OF 1866 
(The Trustees’ aui lUortgagees’ Powers ict, 1866).’* , 


Received the G.-G ’s Assent on the 24TH Ociober r866. 


An Act to give to Trustees^ Mortgagees^ and others^ in cases to which 
Enoltsh Law ts appltcahle^ certain Powers now commonly 
inserted in Settlements^ Mortgages, and Wills, and to amend the 
Law of Property, and relieve Trustees, 

Whereas it is expedient that, in cases to which English law 

is applicable, certain powers and pro- 
Preamble visions usually inserted in settlements, 

morto’ages, wills, and other instruments, should be made incident 
to the estates of the persons interested, so as to dispense with the 
necessity of inserting the same in terms in every such instrument, 
and that in such cases trustees should be relieved ; It is enacted as 
follows : — 


* The Statement o£ Objects and Reasons o£ the Bill which was passed 
into law as Act XXVIII. of 1866 has not been published ; for Proceedings 
in Council relating to the Bill, see Gasette of India, iSd6, Supplement, pp. 


416, 417, 494, and S3^ 

Act XXVIII of 1866 has been declared to be in force in the whole of 
British India, except as regards the Scheduled Districts, by the Laws 
Local Extent Act (XV. of 1874), s. 3 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following scheduled dis- 
tricts, namely . — 

West Jalpaiguri, the Western Hills of Darjiling, the Darjiling Tarai, 
and the Damson Sub-division of the Darjiling District. — See Gasette of 


India, 1881, Pt I , p 74 : 

The Districts of Hazaribagh, Lohardaga, and Manbhum, and Pargana 
Dhalbhum and the Kolhan in the Distnct of Singbhum — See Gasette of 
India, 1881, Pt. I , p. 504; 

The scheduled portion of the Mirzapur District, — See Gasette of India, 
1879 Pt I., p 383 

Jaunsat Bawar — See Gasette of India, 1879, Pt I., p. 382 : 

The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail Khan, 
and Dera Ghazi Khan — See Gasette of India, 1^6, Pc. I„ p. 48 ; 

The District of Sylhet — See Gasette of India, 1879, Pt I , p. 631;; 

2, ooo--x 7'K-X909. Act XXVIII., x866.— i. 
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28A>* Probate or letters of administration granted by the 
Effect of probate or let* High Court at Calcutta, Madras, or 
lets granted to Admimatrap Bombay to the Administrator-General 
toF-General. of the Presidency of Bengal, Madras, or 

Bombay, as the case may be, studi have effect over ail the property 
and estate, moveable or Immoveable, of the deceased throughout 
such Presidency, 

and shall be conclusive as to the representative title against 
all debtors of the deceased, and all persons bolding property which 
belongs to him, and shall afford full indemnity to all debtors paying 
their debts, and all persons delivering up such property to such 
Admmistrator-General : 

Provided that the High Court may direct; by its grant, that 
such probate or letters of administration shall have like effect 
throughout either or both of the other Presidencies. 

Whenever a grant of probate or letters of administration is 
made by a High Court to the Administrator-General with such 
effect as last aforesaid, the Registrar of such Court shall send to each 
of the other two High Courts a certificate that such gram has been 
made, and such certificate shall be filed by the Court receiinng 
the same. 


24. If any letters of administration granted to the Adminis. 
After levocataon, letters trator-Geneial under the provisions of 

S nted to Administrator* this Act be revoked ot recalled, the 
lenl to be deemed as to same shall, so far as regards the Admi" 
m to have been voidable Qutrator'^neral and all persons acting 


^ to have been voidable Qutrator'^neral and all persons acting 

under bis authority in pursuance there* 
Bw*pdon. of^ ]}Q deemed to have been only void- 

able except as to any act done by any such Administrator-^neral 
or other person as aforesaid, after notice ot a will or of any other 
fact wbi^ would tender each letters void : 

Provided that no notice of a will or of any other foct which 
would tender any such letters void shall 
, FroMa AdmlnIStrato^Gcne^al or any 

person acting under his authority m pursuauce ot such letter^ 
unless, witfon the period of one month from the time of giving 
e u ch notice, proceedmgs be commenced to prove the will, or to 
canse the letters to revoked, nor unless such proceedings be 
prosecuted withont unreasonable &lay. 


t S. 33A has been inserted by fhe Admmistntor^netal'B Act (IX, 
of 1881), s. 3. 


Froriaa 



Z TEUSTEES’ AND MORTGAGEES* POWERS. [Act XXVI 11 . 

1 . In the construction of this Act, unless there be something 
Interpretation-clause, * repugnant m the subject or con- 

“immoveable property” shall include land, any benefit to 

'* Immoveable property.” srtse out of land, and things attached to 

the earth, or permanently fastened to 
anything which is attached to the earth : 

“ mortgage shall be taken to include every instrument by 
“ Mortgage.’* virtue whereof immoveable property is 

in any manner conveyed, pledged, or 
charged as security for the repayment of money or money’s worth 
lent, and to be reconveyed or released on satisfaction of the debt : 


“ mortgagor ” shall be taken to include every person by whom 

« MortM<rnr " conveyance, pledge, or charge 

® ^ ' as aforesaid shall be made ; 


“ mortgagee 
** Mortgagee ” 


shall be taken to include every person to whom 
or in whose favour any such conveyance, 
pledge, or charge as aforesaid is made 
or transferred ; and 


“ High Court ” means any Court established or to be estab- 
„ u . pniirt ” llshed under Statute 24 & 25 Vict., cap. 

^ *' and includes the Chief Court of 

the Punjab “ and the Chief Court of Lower Burma. ”t 


The rest of Assam (except the North Lushai Hills ). — See Gaaeile of 
India, 1897, Pt: I , p 299 

It has beeti declared, by notification under s 3 (6) of the same Act, 
flot to be in force in the Scheduled District of Lahaul — See Gaseiie of 
Indittf i 885 i Pt. 1 .) p. 3ur. , 

' It has been extended, by notification under s. S of the last-mentionea 
Act, to the Scheduled Districts of Kumaon and Garhwal . — See Gaseiie of 
/«dxo, 1876, Pt. I., p. 606. . 

This Act IS based on “the Law of Property Amendment Act, 1059 
(Stat 22 8s 23 Vict , c. 35), and Stat. 23 Ss 24 Vict , c. i 4 S* 

. since been repealed by Stat. 44 8c 45 Vict., c. 41, s. 71, and Stat. 45 » 4 
Vict,c 38,5 64 

* The " Indian High Courts Act, i86i ” , 

. t Certain words referring to the Straits Settlements, repealed ^ 

‘ Repealing Act (XVI. of 1874),* have here been omitted ,* and the w 
-quoted have been added by Act VI. of 1900, s. 47. 
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or vben the widow or next-oMuo has, withm one month lE 
resident within the Presidency, or within three months if resident 
beyond the Presidency, obtained from any such Court letters of 
administration to the estate and effects of the deceased, 

then and in either of such cases the AdministrAtor*GeneraI 
(without prqudice to the provisions contained in sections 17 
and x 8 ) not be entided to receive or retain any commission out of 
ai^ assets belonging to such estate, and situate within the jurisdic- 
tion of the Court by which probate or administration has been grant- 
^ as last aforesaid. 


28.* When the Administrator-General has given such notices 

Court in an admintstration-suit for 
creditors and others to send m to him their ciaims against the 
^ the deceased, he shall, at the eqiiration of the time therein 
namiut for sending in claims, be at liberty to distnbute the assets or 
any part thereof m discharge of sucti lawiul claims as be knows of, 
and not be liable for the assets so distributed to any person of 
whose fttaww he had not notice at the time of such distribution ; and 
no nonce any claun shall affect him unless proceedings to en- 
force such claim are commenced within one month after the giving 
of sy gh notice, and prosecuted without unreasonable delay. 


Nothing herdn contained ^all prejudice the right of any 
creditor or other claimant to follow the assets or any part thereof in 
the hands of the persons who may have received the same re- 
spectively. 


Letters to be granted to 29. All letters of administration 
Adminietiatoi-Genenl granted to any Administrator-General 
hu name of office. m virtue of his o£5ce shall be granted to 

him by hn name of office ; 

and all letters of administration heretofore granted to the 
Authority given by sneh Ecclesiastical Registrar or Administraf 
letters. tot-^eoeral officially, or granted to any 

Admmistraun-Geneial m virtue of his office, shall authorize the Ad- 
ministrator-General for the time being of the same Presidency to 
act as administrator of the estate to which such letters relate. 


* S aS ha. been substitated for the original by the Administtator-Ga- 
eral'a Act (IX of i 88 x), s 4 . 



■of 1866.] trustees' and mortgagees’ powers, 5 

Powers of Trustees for Sale^ and Trustees of Renewablt 

Leaseholds, 

2 * t In all cases where, by any will, deed, or other in- 
Trnstees empowered to strument of settlement, it is expressly 

sell maj sell m lots, and declared that trustees or Other persons 
either by public auction or therein named or indicated shall have 
private contract. ^ power of sale, either generally or in 

any particular event, over any immoveable property named or 
referred to in, or from time to time subject to the uses or trusts of, 
such will, deed, or other instrument, it shall be lawful for such 
trustees or other persons, whether such property be vested in tnem 
or not, to exercise such power of sale by selling such property, 
either together or in lots, and either fay public auction or private 
contract, and either at one time or at several times. 

3 * J It shall be lawful for the persons making any such sale 
Sale may be made under to ‘Osert any such special or other 

special conditions, and Stipulations, either as to title or evide ice 
trustees may buy in, &c. of tide, or Otherwise, in any conditions 
of sale or contract for sale as they shall think fit ; and also to buy 
m the property or any part thereof at any sale by auction, and to 
rescind or vary any contract for sale, and to resell the property 
which shall oe so bought in, or as to which the contract shall be so 
rescinded, without being responsible for any loss wnich may be 
occasioned thereby ; 

and no purchaser under any such sale shall be bound to en- 
quire whether the persons making the same may or may not have 
m contemplation any particular re-investment of the purchase 
money in the purchase of any otaer property or otherwise. 

4.^§ For the purpose of completing any such sale as afore- 
Trustees exercising power Said, the persons empowered to sell as 
of sale, &o., empowered to aforesaid shall have full power to con- 
convey. vey or otherwise dispose of the property 

in question in such manner as may be necessary. 


in tne temtones to which 
being extends or is ex- 


* Ss. 2 to S and 32 to 37 shall be repealed 
the Indian Trusts Act (II of 18S2) for the time 
tended — See s 2 of that Act. 

t Compare Stat. 23 & 24 Viet., c. 143, s i. 

4 Compare ihd, s. 2. 

6 Compare Stat. 23 & 24 V ict , c. 145 f which is now repealed by the Con- 
veyancing and Law of ^operty Act, i88i (Stat. 44 & 45 Viet., c. 41), and 
Settled Land Act, 1882 (Stat. 43 & 46 Vict,, c. 38)], s. 3. 
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appointment. And, for the porposes of Act No. XVII. of 1864, 
such asRts shall be deemed to have been vested in the Official 
Trustee under section 10 of that Act. 

88. All estates, eftects, and interests vrhicb, at the time 
VesbDg of estates, be., of the death, resignation, or removal from 
in successor of Administn- office of any Administrator-General, are 
tar<3eiieral. vested m him I9 virtue of such letters of 

admmistration, probates, or tranders as aforesaid, shall, upon every 
such death, resignation, or remoinl, cease to be vested in him, and 
nhuH vest in his successor in office immediately upon his appoint- 
ment thereto. 

All books, papers, and documents kept by such Admiiii- 
■trator-General by virtue of his office, or as such executor or trans- 
feree as aforesaid, shall be transferred to, and vested in, his suc- 
cessor m office. 

( 2 ) Sta/t if and ctgatasi tht Admututrafor-General. 

84 . All suits and other proceedings commenced by or 
Adminiatntoi^Ganaral to against any Admimstrator-Geueral m 

■oe and bo aned in his his representative character may be 
snunn of office. broog& 1^ Or against him by bis name 

of office; 

and no suit or other proceeding heretofore or hereafter com- 
Snit not to abate by menced by or against any person as 
death, &C. AdministratopGeneral, either alone or 

jomtly vith any other person, shall abate by reason of the death,. 
RSignation, or removal from office of any such Administrator- 
General; but die same may, by order of the Court, and upon such 
terms as to the service of notices or otherwise as the Court may 
direct, be continued by or against bis successor immediately i^n 
his appointment in the same manner as if no such death, resig- 
nation, or removal bad occurred : 

Provided that nothing hereubefore contained shall render any 
Pronao as to costs. such successor personally liable for 
any costs incurred prior to the order for 
continuing the suit against him. 

85 . If any suit be brought by a creditor against any Ad- 
Creditor^ suits aeainst miniatrator.General in his rqiiesentative 

Adn»iu8tiator.Geinna. character, the plaintiff shall be liable to 
pay the costs of die suit down to and including the decree 



^ trustees' and mortgagees’ powers. [Act XXVIII; 

5.*t The money so received upon any such sale as aforesaid 
Money arising from sales shall be laid out in the manner in- 
to be laid out in manner dicated m that behalf in the will, deed, 
indicated in will, &c. or instrument containing the power of 

sale ; 

and, until the money to be received upon any sale as afore- 
Until so laid out, money said shall be so disposed of, the same 
to be invested in Govern- shall be invested at interest m Govern- 
ment securities. ment securities for the benefit of such 

persons as would be entitled to the benefit of the money, and the 
interest and profits thereof, in case such money were then actually 
laid out as aforesaid : 

Provided that, if the will, deed, or instrument shall contain no 
such indication, the persons empowered to sell as aforesaid shall 
invest the money so received upon any such sale in their names 
upon Government securities in India, and the interest of such 
securities shall be paid and applied to such person or persons for 
such purposes and in such manner as the rents and profits of the 
property sold as aforesaid would have been payable or applicable 
in case such sale had not been made. 


Powers of Morigagees,% 


0.§ Where any principal money is secured or charged by 
Powers incident to mort- deed on any immoveable property, or 
gages on any interest therein, the person to 

whom such money shall for the time being be payable, his execute 
tors administrators, and assigns shall, at any time after the .'ex- 
piration of one year from the time when such principal money 
shall have become payable, according to the terms of the deed, 
or after any interest on such principal money shall have been in 
arrear for six months, or after any omission to pay any premium, 
on any insurance which, by the terms of the deed, ought to be 
paid by the person entitled to the property subject to the charge, 
have the following powers to the same extent (but no more) as if 
they had been in terms conferred by the person creating the 
charge, namely : — 


♦ See foot-note {*) on last preceding page. 

t Compare ihidt 34 „ , , 

i As to the application of ss. 6 to 19 to certain English mortgages, 
see the Transfer of Property Act (IV. of 1882), s. 69, as amended by Act 

in. of 188s, s. S- ^ 

§ Compare Stiit. 23 & 24 Vict, c, 145, s. ii. 
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87 * lf| in cases &lling vithin section 36, no person claiming 
Grant of certificate to Otherwise as a creditor to be ot- 
xnditors. titled to a share of the efiects or the de- 

ceased obtains, within three months, a certificate from the Ad- 
ministrator-General under the same section, or letters of ad- 
mmistration to the estate and effects of the deceased, and such de- 
ceased was not a “ Native Chnsuan,”* Hindu, Muhammadan, 
Farsi, or Buddhist, or exempted under the Indian Succession Act, 
1865, f section 33a, from the operation of that Act, the Admini- 
strator-General may administer the estate and effects without letters 
of administration, in the same manner as if such letters bad been 
granted to him,} 

and, if he neglect or refuse to take upon himself the ad- 
mimstration of the estate and effects, he diall, upon the application 
of a creditor, and upon being satisfied of his title, grant a certi- 
ficate in the same manner as if such creditor were entitled to a 
share of the effects of the deceased ; 

and such certificate shall have the same effect as a cer- 
tificate granted under the prowsions of the same section, and shall 
be sob)ect to all the pioviaiona this Act which are applicable to 
such certificate : 


Provided that the Administrator-General may, before granting 
such certificate, if be think fit, require 
the creditor 10 give reasonable securiqr 
for the due administration of the estate and effects Of the deceased. 


88. The Administrator-General shall not be bound to grant 
Admimabatoi^Ganenl not atiy "certificate Under Section 36 or 
lioiiDd to gnnt oeitificate 37”| unless he be satisfied of the 
unless satisfied of claim- mle of the claimant, and of the value of 
antra tine, Ac. ag30{g gf (|jg deceased, either by the 

oath or affirmation of the claimant,|| or by such other evidence as 
he requires. 


* These words have been inserted by Act Vll of zgot, s 4 
i* Act X. of 1865 

j Thufirrtpmnaphofa 37 has been substituted for tfaaoneina] 
paragraph by the Indian SnccaaBion Law Amendment Act (II. of 18001. a. 
XI (J) ’ 

i In a 38. tbe words quoted have been subsbtuted for tbe words, "any 
aneh certificate," by the Admmutratop-GeneraVs Act (IX of 1881), s 6 
I a. 3?, the word^ " (which oath or afiirmation the Administratop* 
General is hmeby^horiaed to administer or take],” repealed by the Ad- 
xnmistrator-General's Act (IX of x88i), s 6, have hen been omitM. 


•of 1866.] trustees’ and mortgagees* powers. 

isi, a power to sell, or concur with any other person in selling, 
the whole or any part of the property by public auction or private, 
contract, subject to any reasonable conditions he may think fit to 
make, and to rescind or vary contracts for sale, or buy in and 
resell the property, from time to time, in like manner ; 

2 nd, a power to appoint, or obtain the appointment of, a, 
receiver of the rents and profits of the whole or any part of the 
property in manner hereinafter mentioned. 

*7* Receipts for purchase-money given by the person or per- 
Receipts for purchase- sons exercising the power of sale here- 
•money sufficient discharges by conferred shall be sufficient dis- 
charges to the purchasers, wno shall not be bound to see to the 
application of such purchase-money. 

8 1 No such sale as last aforesaid shall be made until after 
Notice to be given before Six months' notice in writing given to 
sale ; the person or one of the persons entitled 

to the property subject to the charge or affixed on some conspicu- 
ous part of such property ; 

but, when a sale has been effected in professed exercise of the 
but purchaser relieved powers hereby conferred, the title of 
from inquiry as to circum- the purchaser shall not be liable to be 
stances of sale. impeached on the ground that no case 

had arisen to authorize the exercise of such power, or that no such 
notice as aforesaid had been given ; but any person damnified by 
any such unauthorized exercise of such power shall have his 
remedy m damages against the person or persons selling. 

9.$ The money arising by any sale effected as aforesaid shall 
Application of purchase- be applied by the person receiving the 
money. Same as follows : — 

first, in payment of all the expenses incident to the sale or 
incurred in any attempted sale ; 

secondly, m discharge of all interest and costs then due in 
respect of the charge in consequence whereof the sale was made; 
and, 

thirdly, in discharge of all the principal moneys then due in 
respect of such charge ; 


* Compare Stat 23 & 24 Viet., c. 145, s. 12. 
t Compare t 6 id, s. 13. 

^ Compare tdtd, s. 14. 
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to in Bri tiah India have been taken under section 36 m 
section 37, and there has been a grant of administration m the 
country of domicVe with respect to the assets in that couniryi 

the holder of the certificate granted under section 36 or section 
37, or the Administiatoi>General, as the case may be, after having 
given sucn notices as the High Court may by any gerwral rule to 
be made from time to time prescnbe, for creditors and others to 
send in to him their claims against t^ estate of the deceased, and, 
after having discharged, at the expiration of the time therein named, 
such laeful claims as he knows of, may, instead of himself distri- 
buting any surplus or residue of the deceased's property to persons 
residing out of British India who are entitied thereto, transfer, with 
the consent of the executor or administrator, as the case may be, 
in the country of domicile, the snrplus or residue to him for distri- 
bution to those persons. 

Sxpmet effheAdmmtintor-GauraPt EtfaUuhmeat. 

42 The Administrator*General shall defray all the expenses 
Administrator Geaenl to o* the etoblishment necessary for to 
deftoyezpensa of establish- ofiSce, and all Other charges to which the 
meat said ofiSce is sulqect, except those for 

which express provision is made by this Act. 

(«) Aeemmti and Sdtdula. 

48 The Admmistiatoi-Geueral of esch of the said Presidenr 
AdministratcK-Geneial to «« shall enter into books, to be kq>t by 
kem separate aoconnt tor him for that puipose, separate and dis- 
each estate tinct accounts of each estate, and of all 

such sums of mon^, bonds, and otW securities for monqr, goods, 
effects, and things as come to his hands, or to the hands m any 
person emplomd by him or in trust for him under this Act, and 
hkewise of all payments made by him on account of such estate, 
and of all debts due by or to the same, specifying the dates of such 
receipts and payments respectively. 

Such books shall be kept fai the Administrator-Generars 
Accounts to be open to hnd shall be open for the inoieo- 

inspection on payment of don of all such persons, practitioners in^ 
fee. the said Courts, and others^ as may hav^ 

occasion to inspect the same, at (fffice-houis, paying cmly sneh^ 
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and the residue of such money shall be paid *to the person 
entitled to the property subject to the charge, his executors, ad- 
ministrators, or assigns, as the case may be. 

10.* The person exercising the power of sale hereby con- 
Conveyance to pur- ferred shall have power by deed to con* 

vey or assign to, and vest in, the pur- 
chaser the property sold, for all the estate and interest therein 
which the person who created the charge had power to dispose of : 

Provided that nothing herein contained shall be construed to 
authorize the mortgagee of a term of years to sell and convey the 
fee-simple of the property comprised therein in cases where the 
mortgagor could have disposed of such fee-simple at the date of 
the mortgage. 


11 •t At any time after the power of sale hereby conferred 
Owner of charge may call shall have become exerciseable, the 
for title-deeds and convey- person entitled to exercise the same 
ance of legal estate. shall be entitled to demand and recover, 

from the person entitled to the property subject to the charge, all 
the deeds and documents in his possession or power relating to the 
same property, or to the title thereto, which he would have been 
entitled to demand and recover if the same property had been 
conveyed, appointed, or surrendered to, and were then vested in 
him for all the estate and interest which the person creating the 
charge had power to dispose of ; 

and where the legal estate shall be outstanding in a trustee, 
the person entitled to a charge created by a person equitably 
entitled, or any purchaser from such person, shall be entitled to 
call for a conveyance of the legal estate to the same extent as the 
person creating the charge could have called for such a conveyance 
if the charge had not been made. 


f 

124 -A-ny person entitled to appoint, or obtain the appoint- 

- . . . r . ment of, a receiver as aforesaid, may 
Appointment ofreceiver „ p„. 

sons has or have been named in the deed of charge for that pur- 
pose, appoint such person or any one of such persons to be 
ceiver, or if no person be so named, then may, by writing delivered 
to the person or any one of the persons entitled to the property 


* Compare Stat. 23 & 24 Vict., c. 145, s, IS* 
t Compare tiid^ s. 16. 

X Compare tbid, s. 17. 
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dules ftie open to inspection there, or make such other orders tefr* 
pecting the same as he thinks fit. 


PART IV. 

' Ob the Acnir ov tbb ADUiKisrRATosrGKHBBAL's Accounts. 

45 The Government shall from time to time appoint aiidi* 
Government to appoint tors to examine the accounts of the Ad- 
Bindltora mlnlBtrato^Generai at the times of the 

deliveiy of the said schedules, and also at any other time when the 
Government thinks fit. 

Anditors to examine ^ auditors shall aamine 
and report to the schedules and accounts, and report 
Government to the Government — 

(a) whether they contain a full and true account of every- 
thing which ought to be inserted therein, 

(i) whether the books, which by this Act, or by any such 
general rules and orders as hereinafter mentioned, 
are directed to be kept by the Administrator-General, 
have been duly and regularly kept, and 

(c) whether the assets and securities have beeu duly kept 
and invested and deposited in the manner prescribed 
by this Act, or by any such rules and orders to be 
made as aforesaid. 

47. Every auditor shall have power to summon as well the 
Anditors to summon Adimni8trator>Genenil as any other 
witnesses, aqd to coll for person whose presence he thinks neces- 
books, &e sary, to attend him from time to timei, 

and to examine the Administrator-General or other person if he 
thinks fit^ on oath or afiSrmation to be by him administered ; and to 
call for all books, papers, vouchers, and documents which appear 
to him to be necessaiy for the purposes of the said reference. 

If the Administrator-General or other person, when summoned, 
xefuses or, without reasonable cause, neglects to attend, or to pro- 
duce any book, paper, voucher, or document so required, or at- 
tends and refuses to be sworn or make an affirmation, or refuses to 
be examined, the auditors shall cerufy such neglect or refusal m 
writing to the Hig^ Court at the Presidency-town; 
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further part (as the case may be) of the estate of the deceased to 
meet any future liabil ly under the said lease or agreement for a 
lease 

The executor or adm''UStrator so distributing the res’duary 
estate shall not, after having assigned the said lease or agreement 
for a lease, and having, w here necessary, set apart such sufficient 
fund as afore'said be personally liable in respect of any subsequent 
claim under the said lease or agreement for a lease. 

Nothing herein contained shall prejudice the right of the 
lessor or those claiming under him to follow the assets of the de- 
ceased into the hands of the person or persons to or amongst whom 
the sa’d assets may have been distributed. 

41 * In like manner, where a i executor or administrator, liable 
As to liabilrty of esecu- such to the rent, covenants, or agree- 
tor, &c , in respect of rents, ments contained in any conveyance on 
&c , in conveyance on rent- chief rent or rent-charge (whether any 
charge such rent be by limitation of use, grant, 

or reservation), or agreement for such conveyance, granted or 
assigned to, or made and entered into with, the testator or intestate 
whose estate is being admnistered. shall have satisfied all such li- 
abilities under the said convejance or agreement for a c''nveyance 
as may have accrued due and been claimed up to the time of the 
con.'e)’ance hereinafter m*n:ioned, and shall have s-l apart a suffi- 
cient fund to answer any ruture claim that may be made lu respect 
o* any fixed and ascertained sum covenanted or ajreed by the 
grantee to be laid out on the property conveyed, or agreed to be 
conve)ed, although the period for laying out ihe same may not 
have arrived, and shall have conveyed such property, or assigned 
the said agreement for such conveyance as aforesaid, to a purchas- 
er thereof, he shall be at liberty to distribute the residuary’ estate 
of the deceased to and amongst the parties entitled thereto, res- 
pectively, without appropriating any part or any further part (as 
the case may be) of such estate to meet any future liability under 
the said conveyance or agreement for a conveyance. 

The executor or administrator so distnbuing the residuary 
estate shall not, after having made or executed suen conveyance 
or assignment, and having, where necessary, set apart such 
sufficient fund as aforesaid, be personally liable in respect of any 
subsequent claim under the said conveyance or agreement for 
conveyance. 

Compare Stat 22 & 23 Vict., c 35, s 28 

Act XXVIII., 1866—2. 
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The Court dnll have power upon any anch petition to compel 
the attendance in Court of the defendant and any witnesses who 
may be thought necessary, and to examine them orally or otherwise 
as the said Court thinks fit, and to make and enforce such order 
•or orders as the Court thinks jusL 

51 . The costs, including those of the Advocate-General and 
c.iu*m of tafeienee, &c , of the reference to him, if the same be 
how to be delnyed. directed by the Court to be paid, shall 

be ddrayed either by the defendant or out of the estates rateibly 
as the said Court directs; and, whenever anv costa are recovered 
from the defendant, the same shall be repaid to the estates by 
which they have been in the first instance contributed ; and the 
Gonrtmay.if It think fit, order the defendant to receive bis costs 
out of the said estates. 


PART V. 

Or THB CauurssioK or tex Admiktstbatok-Gensbai.. 

52 . The Administrator-General of each of the said Presi- 
Commlssiaii to be receiv- denaes. under any letters of administra- 
ed Admimstratoi-Gener- tion granted to him in his official charac- 
ah ter, or under any probate granted (0 

bhn of a will wherein he is named as execntor by virtue of his 
office, or under any probates or letters of administration vested in 
hm by secdon 8 or section 31, shall be entitled to receive a com- 
mission at tbe following rates respectively, namely • 

The Administrator-General of Bengal at the rate of three per 
eaiAon, and the Administraiors-Geneial of Madras and Bombay 
respectively at the rate of five per ceniun. upon the amount or value 
of the assets which they respectively collect and distribute in due 
oourse of administration. 

58 The last-preceding section shall not apply to cases m 
Section 5a not to apply ^'ch the property of an officer or sol- 
io propea fa of officers and dier d^ng on service comes to the henda 
soldien ^ng on serriiee of the Admiwstrator-Generai of any of 
the said Presidencies under the 9th or the 12th section the 
Statute called tbe Regimental Debts Act, 1863;* 


• Stat s6 A 37 Viet, 0.57. 
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Nothing herein contained shall prejudice the right of the 
granioi or those claiming under him to follow the assets of the 
deceased into the hands of the person or persons to or among 

whom the said assets may have been distributed. 

• 

42.^^ Where an executor or administrator shall have given 
As to distribution of assets Such or the like notices as in the 
of tes-aior or intestate after opinion of the Court in which such exe- 
notice given by executor cutor or admmisirator is sought to be 
and administrator charged would have been given by the 

High Court in an administration-suit, for creditors and others to 
send in to the executor or administrator their claims against the 
estate of the testator or intestate, sucti execu'or or admnnstraior 
shall, at the expiration of the time named in the said notices or the 
last of the said notices for sending in such claims, be at liberty to 
dis nbu'e the assets of the testator or intestate, or any part thereof, 
amongst the parties entitled thereto, having regard to the claims 
of which such executor or administrator has then notice, and shall 
not be liable for the assets or any part thereof st distributed to any 
person of whose claim such executor or administrator shall not 
have had notice at the time of distribution of the said assets or a 
part thereof, as the case may be. 

Nothing in the present Act contained shall prejudice the right 
of any creditor or claimant to follow the assets or any part thereof 
into the hands of the person or persons who may have received 
the same respectively. 


43.t Any 

Trustee, executor, &c , 
may apply by petition to 
Judge of High Court for 
opinion, advice, &c, in 
management, &c., of trust- 
property. 


executor, or administrator shall be at 
liberty, wUhout thenisutuuon of a suit, to 
apply by petition to any Judge of the 
High Court for the opinion, advice, or 
direciion of such Judge on any question 
respecting the managtmtni or admin- 
istration of the trusi-properiy or the 
assets of any testator or intestate. 

Such application shall be served upon, or the hearing thereof 
shall be attended by, all persons interested in such application, or 
such of them as the said Judge shall think expedient. 

Compare Stat. 22 & 23 Vict , c 35, s 29. 

7 Compare Stat. 22 and 23 Vict., c 35, s. 30, the italicized words in 
s. 43, wherever they occur, being deemed to have been repealed in te 
territories to which the Indian Trusts Act (II. of 18S2) extends for e 
time being or is extended,— See s. 2 of that Act. 
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eenhm upon the amount or value of the assets which he collects and 
distributes in due course of administration, and again to be reduced. 

The Governments of the Fresideacies of Fort St. George and 
Coimninioa of Admini- Bombay respectively may, with the sane- 
strators-General of Madras tion of the Governor-General In Council, 
and Bombay may be rB> from ume to time order the aforesaid 
duced and again raised. of commission hereby authorized to 

be received by the Administrators-General of Madras and Bom- 
bay respectively to be reduced, and again to be raised : 

Froidded that the commission so to be received shall not at 
P any time exceed five per centum of the 

assets collected, and that no person now 
bol^g the office of Administrator>General of Bengal, Madras, or 
Bombay shall, by any such order, be deprived of the right to 
receive and retein, for his own use, a commission at the rate of 
three per ceutum in respect of all assets collected and actually ad- 
ministered him. 

55 A* Notwithstandmg anything hereinbefore contained, an 
' Commiuion on assets col- Administrator-General of a Presidency 
lectad beyond Presidency. obtaining probate or letters of adminis- 
tration operating in another Presidency shall be entitled to the 
same rate of commission m respect of the collection and distribu- 
tion of assets collected in such Presidency as the Admimstraior- 
General of such Presidency would have been entitled to if such 
assets had been/sollected and distributed by him, and to no higher 
cate. 

56. [Xepealed fyAc/V.o/ /poa, i. 


PART VI. 

MlSCSriAKEODS. 

57. The Government may, from time to time, make rulesf* 
Power to make rules— Consistent with the provisions of this Apt— 


* S 55A has been inserted by the AdmimstmtOF-General's Act f IX- 
of 1881), B 7. 

t For rules msde under this section— 

(a) for tte Presidency of Bengal, iw CalmUa GaaeUe, 1856. p. KU. 

rules are le force by the proviso to this section : 

(») by the Govertmenl of Bombay, tee the Bombay List of Ueal 
, . ^ *896, pp 102 and 108 , 

(e) by the Governmsnt of Madras, eee notification quoted on p aS 
of Oie M^ List of Local Rules and Orders, Vol if Ed. 
I8g8, p. 26, and Fori St. George Gaaette, 1898, Pt. I, p 702. 
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The frnsUe, executor, or administrator acting upon the 
opinion, advice, or direction given by the said Judge, shall be 
deemed, so far as regards his own responsibility, to have discharged 
his duty as such trustee^ executor, or administrator in the subject- 
matter of the said application : 

Provided, nevertheless, that this Act shall not extend to 
indemnify any trustee^ executor, or adminis'^rator, in respect of any 
act done in accordance with such opinion, advice, or direction as 
aforesaid, if such irmiu^ executor, or administrator shall have 
been guilty of any fraud or wilful concealment or misrepresentation 
in obtaining such opinion, advice, or direction ; and the costs of 
such application as aforesaid shall be in the discretion of the Judge 
to whom the said application shall oe made. 

General Provisions. 


4 A.* For the purposes of this Act, a person shall be deemed 
Tenants for life, &c , *0 be entitled to the possession, or to 
may execute powers not- the receipt of the rents and income, of 
withstanding incumbrances, immoveable or moveable property, al- 
thougu his estate may bs charged or incumbered, either by himself, 
or by any f jrmer owner, or otherwise now.oever to any extent ; 
but tne estates or interests of the parties entitled to any sucu cuarge 
or incumbrance shall not be affected by itie acts of the person 
tniuied to the possesiion or to the receipt of the rvUCs and income 
as aforesaid unless they shall concur therein. 


45 .t The provisions contained in this Act shall, except as 
Operation of Act. hereinbefore Otherwise provided, extend 

only to persons entitled or acting under 
a deed, will, codicil, or other instrument exscuted after this Act 
comes into operation, or under a will or codicil confirmed or 
revived by a codicil executed after that date, and only to property 
in British India, and to cases to which En|hsh law is applicable. 


Short title. 


46 . This Act may be called the 
“Trustees" and Mortgagees' Powers Act. 

i866."" 


* Compare Stat. 22 & 23 Viet , c 35, s. 31 
t Compare Stat. 23 85 24 Vict , c. 145, s 34. 
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60i A&y ordet made aader this Act by any Court niwn have 
Otden of Conit to be the same e&ct, and be executed in the 
equvelent to deoeei. same manner, as a decree. 

60A<* The Administrator-General may, whenever he desires 
Power to ezunine on for the purposes of this Ac^ to satisfy’ 
himself regarding any question of fact 
examine, npon oath or affirmation (which he is hereby authorized 
to administer or take), any person who is wilhng to be so 
by bun regardmg such question. 

61. Whoever, having been sworn or having taken an affirma- 
PalKondencB. ““^er this Act makes, upon any 

examination anthorized by this Act a 
^i^t which IS £a^. and which he either knows or believes to 
be £b1m, or does not believe to be iruet shall be deemed to have 
mtentionally given false evidence m a stage of a judicial proceed- 
ing. 

63. All UHU in til. oBad chug, of tlm Admlnbtnnn^ 

fegirai. .nd d te AdnMiSir.G«<J,l rf 
Presidencie*, or from the himir. 

of those office, to have be^n m offiSJcSL^^^^ 
fifteen years or upwards without any claim™thfii?*ht 

made and aUowed, shall be 

General of Accoonts, or to r ^ 

ment of Fort St George or BoidbwTJJX® ° 
earned to the account and credi/of thfr ^ 

the general purposes of GoveraSnt ; of India for 

ant-Generah ” Account- 

discharge to the said Admmi2atM.GS!Lw* indemnify and 

or payment; "^“‘“““wor.General for any such transfer 

Provided that this Act diali nm. . .u 
PwwSm. navmJn» Jr® An^^wrize the transfer or 

sad nt^A proceeds as afore- 

hereafter instituted in respect the^®* “““ iio^tofore or 


* S 6bA 
of l88i), a. 8 


*»w mawted by tho Adminiatiator. General's Act (IX 
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(c) vfaetber or not any one has applied for probate of the 
villof the deceased or letters of administration to 
' his effects. 


TheDlstnct Judge shall retain the property under hts diarge, 
or Appomt an officer under the provisions of the Indian Succes- 
8 on Act, 1865,* section 839, to take and keep possession of the 
until the Admini8trator*(hneral has obtained letters of ad- 
ministration, or until some other person has obtained such letters 
or a certificate from the Admin^rator-Geneial under the provi- 
sions of this Act, when the piopo^ shall be delivered over to the 
person obtaining such letters admimstration or certificate, or, in 
the event of a will being discovered, to the person who may obtain 
probate of the wilL 

"The District Judge may cause to be paid out of any pro* 
perty of which he or such officer has char^, or out of the pro* 
ceeds of such property or of any part thereof, such sums as 
may appear to him to be necessary for all or any of ffie following 
purposes, namely » 

(s) The payment of the expenses of the funeral of the de- 
ceased, and of obtuning probate of Ms will or letters 
of administration to his estate and effects ; 

(0) the payment of wages due for services rendered to the de- 
ceased, within tiiree months next precedmg his death 
ly any labourer, artisan, or domestic servant; and 

(r) the relief of the Immediate necesAties of the fomify of 
the deceased; 


and nothing In section ayg, section a8o, or section a8i of the 
Indian Succession Act, 1865,* or m any offier law for tiie time 
being in force with respect to rights of priority of creditors of 
decessed persons, shall be held to affect the validity of any pay- 
ment so caused to be made.”f 

65 . Notiilng m this Act is intended to require the Adminis- 
trator-General to take proceedings to 
obtain letters of administration to the 
estate or effects of any officer or soldier, 
or other person subject to any Articles 
of Wu, unless when the Administrator- 
Geneml is duly authorised or required 


Art not to Kquin ad- 
mimstiation of estates of 
soldiers nnleas Adminia- 
tratnr .Ganatal antiionsed 
\n Military Soctetaiy or 
Gammittee of Adjustment 


* ArtX.of 1865. 

t Ins. 64, tlw paragraph quoted has been added fay the Indian Sue- 
cesdoa-lrtw Amendment Art (u, of iBgo), a. 13. 

« I e * 
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PART 

Division or thi PMStoxHcr or BsKOAt into Provincss. 

68. (/) Nolvithstftndiog anything in the foregoing provisions 
Division of the Presidon* Of this Act, the Governor-General in 
^ of Bengal into Proiinees. Conncii, upon the occurrence of any 
vacancy in the office of the Administrator-Genera! of Bengal, may, 
by nodficabon in the GaseUe 0 / Indta,— 

(a) dMde the Presidency of Bengal, as defined in this Act, 
into so many Provinces as he thinks fit, 

(j) define the limits of each of those Provinces, and 

< (0 appoint an Admmistmtor-General for each Province, 

and, subject to the provisions of this section, the 
following consequences shall thereupon ensue, 
namely:— 

(i)The office of Administrator-General of Bengal shall 
cease to exist; 

(ti) the Administrator-General of a Province shall have 
the like ng^its and pnvileges, and perform the ' 
like duties, in the territories and dominions 
included in the Province, as the Administrator^ 
General of Bengal had and perfoimed as Ad- 
ministrator-General therein: 

(in) the functions of the Government under this Act 
shall, as regards the territories and dominions 
included in a Province, be discharged by the 
Governor-Genent in Council : 

(fii)the functions of whatooever kind assigned by the 
foregoing provisions of ibis Act to the High Court 
at Calcutta in inpect of the territories and domi- 
nions mcluded in a Province shall be discharged 
by such High Court as the Governor-General in 
• Council may, ly notification in the Gmilt ^ lalta, 

appoint in this behalf, and probate or letters m admi- 
nistration granted to theAdministrator-General of the 
Province by the High Court so appointed shall have 
the same effect throughout the Presidency of Ben^l 
as defined in this Act, or, if the Court so directs, 

m j ^ Indisn SuccHsion Law Amendnent Act 

(II. of 1890), s, IS. 
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• * « 
is compnsed shall be deemed to be the Administrator-General for 
the whde of the said Presidency for the purposes of the Regimental 
Debts Act, 1863.* 

* Stat a6 & 27 VicL, e. S7. 
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allowances, and on such terms and subject to snch conditions, as 
die Goveinot'General in Council may direct ; and, where he is so 
remunerated, he shall be entitled to no farther remuneration what- 
soever, but shall transfer and pay to such officer, in such 
manner, and at such times, as the Governor-General in Coun- 
ral may, by general or special order, require, all moneys payable 
to and received by him as Admimstrator-Gsneral, or, if he is also 
Official Trustee, as Official Trustee, by way of commission or other 
remuneration for his service, and the same shall be carried to the 
account and credit of the Government for the general purposes of 
the Government ; and in such case all the expenses of the establish- 
ment necessary for the office of the Administrator-General, and, if 
he IS siso Official Trustee, for that of Official Trustee, including 
the provision of office-accommodation, together with all other charges 
to which the said office or offices may be subject, shall be defrayed 
I7 the Government. 

(a) Nothing m this Act shall be deemed to reader the Govern- 
ment or the Administrator-General appointed after the commence- 
ment of this Act liable for anything done or purporting to be done 
ly or under the authority of the Administrator-General before the 
commencement of this Act, or, where the Administrator-General is 
also Official Trustee, for anything done or purporting to be done by 
or under the authonty of any Official Trustee appointed before the 
apptdntment of the Administrator-General to be Official Trustee. 

(j) The Government shall be deemed to be responsible for 
the civil liabilities of any Administrator-General remunerated 
ly such fixed salary and allowances as aforesaid as Administrator- 
General or, if he IB also Official Trustee, as Official Trustee. 

(^) Nctwithstanding anything in the Code of Civil Procedure,* 
a smt to enforce any such civil liability as aforesaid shall be 
brought against the Administrator-General as Administrator-Ge- 
neral or, if he IS also Official Trustee, as Official Trustee, as the 
case may be, by his name of office ; and no suit so brought shall 
abate by reason of the death, resignation, suspension, or removal 
of the person holding the office of AdmlnlStrato^General or Official 
Trustee. 


* Thu endenl reference to Act XIV. of iSSa (the Code in force at the 
tame) ehonld now be meant to apply to Act V. of igoS (the Code of Civil 

S!t^"5of3!eIrt£Alt“ portion or provisions 
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TP fflDM.TpSTS ACT 
(Act No. 11 . of 1882). 

Received the G.-G.’s Assent on the 13TH January 1882. 


An Act to define and amend the Law relating to Private Trusts and 

Trustees, 

Whereas it is expedient to define and amend the law relating 

Preamble. private trusts and trustees; It is here- 

by enacted as follows : — 


CHAPTER I. 
Preluiinary. 


1 . This Act may be called “The Indian Trusts Act, 1882:” 
Short title. and it shall come into force on the first 

Commencement. day of March, 1 882. 


It extends, in the first instance, to the territories respectively 
\ administered by the Governor ot Madras 

oca ex en . Council, the Lieutenant-Governors of 

the North-Western Provinces and the Panjab, the Chief Commis- 
sioners of Oudh, the Central Provinces, Coorg, and Assam ; /and 
the Local Government may, from time to time, by notification in 
the official Gazette, extend it to any other part of British India. But 
nothing herein contained affects the rules of Muhammadan Law as 

to waqfi or the mutual relations of the 
Savings. members of an undivided family as 

determined by any customary or personal law, or applies to public 
or private religious or charitable endowments, or to trusts to 
distribute prizes taken in war among the captors; and notning m 
the second cnapler of this Act applies to trusts created before the 
said day. 


2 . The Statute and Acts mentioned in the schedule hereto 

annexed shall, to the extent mentioned 

Repeal o£ enactments. schedule, be repealed in the 

territories to which this Act for the time being extends. 
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(a) on such acts as may be necessary for the proper care 
and management of any properQr belonging to any 
estate or trust administered by him ; and, 

(j) vntb the sanction of the High Court at the Fresidenc}> 
town in the case of the Administrator-General, or 
with that of the High Court of the Province in the 
case of a private executor or administrator, on such 
leligtous, charitable, and other objects, and on sued 
improvements, as may be reasonable and proper in 
the case of such property. 

8. Notwithstanding anythina in the AdmlnlBtrato^General*s 
Pnmmon for admtnistrs. Act, 1874,* or in any Other enactment 
tion by consular afSeer in or rule of taw for the time being in 
case of death In certain eir- force, the Govemor*General in Council 
eumatancea of foreign sub- by general or special order, direct 

that, where a subject of a Foreign State 
dies in British India, and it appears that there is no one in British 
India, other than the Administrator-General, entitled to apply to a 
Court of competent jurisdiction for letters of administration of the 
estate of the deceased, kners of admiuistration shall, on the applica- 
tion to such Court of any consular officer of such Foreign State, be 
granted to such consular officer on such terms and conditions as the 
Court may, subject to any rules made in this behalf by the Governor- 
General in Council by notification in the Gasef/e ^ Jndia, think lit 
to impose. 

8. In section 256 of the Indian Succession Act, i865,t as 
Amendment of section amended by section 6 of the Probate 
356, Act X , 1865. and Administration Act, 1889 j: after 

the word "administration,'' the words and figures, " other than a 
grant under section 212,” shall be inserted. 

10 This Act shall be read with, and taken as amending, the 
Act to be read with Acts Acmnilstrator-General's Act, 1874,* 
II , 1874, and XVII , 1864 and the Official Trustees Act, 1864 { 


** Act II of 1874, mpra 


t Act X of 181S5. 
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3 . A “ trust ” is an obligation annexed to the ownership of 
Interpretation-clause- property, and arising out of a confidence 
" trusts : ” reposed in and accepted by the owner, 

or declared and accepted by him, for the benefit of anottier, or of 
another and the owner : 

the person who reposes or declares the confidence is called 

the "author of the trust;” the person 
who accepts the confidence is called the 
“trustee;” the person for whose benefit 
the confidence is accepted is called the 
“ beneficiary ; ” the subject-matter of the 
trust IS called “trust-property” or “trust-money;” the “benefical 
interest ” or ‘ interest ” of the beneficiary is his right against the 
trustee as owner of the trust- property; and the instrnment (if any) 
„ ^ ^ ^ by which the trust is declared is called 

the “ instrument of trust : 

a breach of any duty imposed on a trustee, as such; by any 

"brcMh of trust : ■> ‘“J! 

a “ breach of trust : 

and m this Act, unless there be something repugnant in the 
“re 1 1 d*” subject or context, “registered” means 

regis ere : registered under the law for the registra- 

tion of documents for the time being in force : a person is said 'to 

have “notice” of fact either when he 


“ author of the trust : ” 
“ trustee : ” 
beneiiciary : ” 

*■< trust-property • ” 
beneficial interest : ” 


notice.” 


actually knows that fact, or when, but 
for wilful abstention from inquiry or gross negligence, he would 
have known it, or when information of the fact is given to, or obtain- 
ed by his agent, under the circumstances mentioned in the Indian 
Expressions defined in Act Contract Act, 1872, section 22p; and 
IX. of 1872. all expressions used herein, and defined 

m the Indian Contract Act, 1872,^ shall be deemed to have the 
meanings respectively attributed to them by that Act. 

♦ Act IX of 1872. 


CHAPTER II. 

Of the Creation of Trusts. 

4 . A trust may be created for any lawful purpose. The pur- 

Lawful purpose. P'’®. “j ^ ™less It is (a) 

forbidden by law, or («) is of such a 
nature that, if permitted, it would defeat the protisions of any law. 
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2. In this Act, unless there be 
Inlerpretaboi^ctauGe. fiOT ftihmg repugnant in the subject or 

context,— 

" Common carrier " denotes a person, other 'than the Govern- 
ment, engaged in the business of transporting for hire property 
from place to place, Iqi' land or inland navigation, for all 
persons indisciiminately : 

"Person " includes any association or body of persons, whether 
incorporated or not : ^ 

Words m the singular number include the plural, and words 
in the plural include the smgultf.f 

8. No common carrier shall be liable for the loss of or damage 
Carrun not liable for loai » Property delivered to him to be carried 
of certain goods above too exceeding in value one hundred rupees 
rupeM in value, nvieas dell- and of the dtscripbon contained in the 
vered as siieb. schedule to this Act, unless the person 

delivering such property to be carried, or some person duly author- 


(S) Knnaon and Gaihwal.— Sn Goeette of Judta, 1B76, Pt I., p. 
605. 

(d) The scheduled portion of tiie Mtrrapur District ’■See GmtUe 
of India, 1878, Pt. I , p. 383 

(7) bunsar Bawar — 6«o Gasetto of India, 1878, Pt I , p. 382 

(8) The Diatricts of Hazara, Peshawar, Kohat, Bannn, Dcra Ismail 

Khan, and Deia Ghazt Khan.— Gasetio if India, 1886, 
Pt. I , p 48 

(9) TIm Scheduled Districts of the Central Provinces— See Gaaetie 

^ India, 1879, Pt 1 ., p 77X 

(10) The Distrut of Sylhet — Sw Gaaitte if India, 1879, Pt, I , p 

631. 

(xx) The rest of Assam (except tho North Lushai Hills)— See Go- 
aette of India, 1897, Pt, L, p, S99 

It has been declared, by notification under a 3 (S) of the last-mention- 
ed Act, not to be in force in the Scheduled District of Lahaul — ^cc 
GaoeUo f India, 18S6, Pt. I., p 301. 

It has been extended, by notification under s 5 of the same Act, to the 
following Scheduled Distnas, namely — 

(Ij Iho North-Western Provinces Tarai.— S m GaaOie of Indta, 
1876, Pt. I , p 505 

(a) Ajmere and Meiwara— GaeeUe of India, X877, Pt. I,p. 
605. 

It has been repealed aa to curieis rail Iw the Indian Railways Act 
(IV. of 1879). Ste now the Indian Railways Act (IX. of 1890} 

* Cf definition in s. 3 (39) of the General Clauses Act (X. of 1897) 
t tyMStflofiSirf. 
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or (f) is fraudulent, or (d) involves or implies injury to the person 
or property of another, or (e) the Court regards zt as immoral or 
opposed to public policy. 

Every trust of which the purpose is unlawful is void. And 
where a trust is created for two purposes, of which one is lawful 
and the other unlawful, and the two purposes cannot be separated, 
the whole trust is void. 

f ’ 

Explanation. — In this section, the expression “ law ” includes, 
where the trust-property is immoveable and situate in a foreign 
country, the law of such country. 

Illustrations. 

(a.) A conveys property to B in trust to apply the profits to the nurture 
of female foundlings to be trained up as prostitutes ; The trust is void 

[b.) A bequeaths property to B in trust to employ it m carrying on a 
smuggling business, and, out of the profits thereof, to support A’s children ; 
The trust is void. 

(c ) A, while in insolvent circumstances, transfers property to B in 
trust for A during his life, and after his death for B. A is declared an in- 
solvent : The trust for A is invalid as against his creditors 


5. No trust in relation to immoveable property is valid unless 
Trust of immoveable pro- declared by a non-testameniary instru- 
perty. ment in writing signed by the author of 

the trust or ihe trustee and registered, or by the will of the author 
of the trust or of the trustee. 

No trust in relation to moveable property is valid unless de- 
Trust 'of , moveable pro- dared as aforesaid, or unless the 
perty. Ownership of the property is transferred 

to the trustee. 


These rules do not apply where they would operate so as to 
effectuate a fraud. 

6 . Subject to the provisions of section 5 , a trust is created when 

the author of the trust indicatep with rea- 
Creation of trust. sonable certainty by any words or acts 

(a) an intention on his part to create thereby a trust, (b) the purpose 
of the trust, (f) the beneficiary, and {d) the trust-property, and (un- 
less the trust is declared by will, or the author of the trust is himseir 
to be the trustee) transfers the trust-property to the trustee. 

> Illustrations. 


' = ' (a.) A bequeaths certain property to B, » having the 

that he will dispose of it for the benefit of » C : This creates a trust so lai 

.<jsts regards A and C. , 
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contract signed by the owner of such property so delivered as last 
aforesaid, or by some person duly authorized in that behalf by such 
owner, limit his liabih^ in respect of the same. 

T*** The liability of the owner of any railroad or tramroad 
Liability of owner of nil- constructed under the provisions of the 
road made under Act I. of said Afit of l 863 )f for the loss of 
i894f not limited by special or damage to sny property delivered to 

him to be earned, not being of the des* * 
cription contained in the schedule to this Act, shall not be deemed 
to be limited or affected by any fecial cantract ; 

but the owner of such railroad or tramroad shall be liable for 
When inch owner answer- the loss of or damage to properly dell- 
able for loss or damaee. vcTcd to him to be carried only when 
such loss or damage shall have been caused by negligence or a 
cnminal act on his part or on that of his agents or servants. 

8. Notwithstanding anything hereinbefore contained, every 
Common carrier liable for Common earner shall be liable to the 
loss or daraaffs caused by owner for loss of or damage to any pro* 
neglect or fraud. perty delivered to such earner to be 

earned, where such loss or damage shall have arisen from the 
negligence or a cnminal act the carrier or any of his agents or 
servants. 

8. In any suit brought against a common carrier for the loss, 
Suitors against carriers for damage, or non-delivery of goods cn- 
loss not required to prove trusted to him for carriage, It shall not 
negligence, etc. be necessary for the plamiiEE to prove 

that such loss, damage, or non delivery was owing to the negligence 
or criminal act of the carrier, his servants, or agents.j; 

10. [•S'enMig qf prevuwnt vf Acl KVJII. of R^edti 

^ iht ItutuM Railways Act {IK of i8yo). 

* S 7 (so far as it relates to ratlnays) has been repealed by the Indian 
Railways Act (IX of xSgo), Ch Vll , s ya 

t See now the Land Acquisition Act (I of 1894), s a 

j This IS in accordance with the EngUsh Common Lav —5m Em v. 
A'tU, a Com. B 890 Ewhari v. Land , Bngktm, &S,C R/ Co ti Com 
B. 8 J 9 ' 
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32. Every trustee may reimburse himself, or pay or dis- 
Right to reimbursement charge out of the trust-propcriy, all ex- 
of expenses. , penses properly incurred in or about the 

execution of the trust, or the realisation, preservation, or benefit of 
the trust-property, or the protection or support of the beneficiary. 

If he pays such expenses out of his own pocket, he has a 
first charge upon the trust-property for such expenses and interest 
thereon ; but such charge (unless the expenses have been incurred 
with the sanction of a principal Civil Court of original jurisdiction) 
•'hall be enforced only by prohibiting any disposition of the trust- 
property without previous payment of such expenses and interest. 

If the trust-property fail, the trustee is entitled to recover, from’ 
tlie beneficiary personally on whose behalf he acted, and at whose 
request, expressed or implied, he made the payment, the amount of 
such expenses. 

Where a trustee has, by mistake, made an over-paj ment to 
Right to be recouped for the beneficiary, he may reimbuiss the 
erroneous over-payment. trust- property out of the beneficiary’s 
interest If such interest fail, the trustee is entitled to recover from 
the beneficiary personally, the amount of such over-payment. ’ 

83. A person* other than a trustee, who has gained an ad- 
Right to indemnity from Vantage from a breach of trust, must 
gamer by breach of trust. indemnify the trustee to the extent of the 
amount actually received by such person under the breach and 
where he is a beneficiary, the trustee has a charge on his interest 
for such amount. 

Nothing in this section shall be deemed to entitle a trustee to 
be indemnified who has, in committing the breach of trust been 
guilty of fraud. ^ 


84. Any trustee may, without instituting a suit, apply bv 
Right to apply to Court for petition to a principal Civil Court of 

for Its opinion. 

. advice, or direction on any present 

questions respecting the management or administration of the 
trust-property, other than questions of detail, diflSculty, or import ' 
ance not proper, in the opinion of the Court, for summary 

A copy of such petition shall be served upon, and the hearinff 
thereof may be attended by, such of the persons interested in the 
application as the Court thinks fit. 


Act II., 1882.-2. 
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The trustee stating in good faith the fads in such petition, and 
acting upon tne opinion, advice, or direction given by the Court 
shall be doemej, so far as regards his own responsibility, to have 
discharged his duties as such trustee in the subject-matter of the 
application. 

The costs of every application under this section shall be in 
the discrc ion of the Court to which it is made. 


35. When tlie duties of a trustee, as such, are completed, he 
Rifjht to <;ettlcinent of ac- 1® entitled to have the accounts of his 
counts. administration of the trust-property ex- 

amined and settled ; and, where nothing is due to the bene6ciary 
under the trust, to an acknowledgment m writing to that effect. 


36. In addition to the powers expressly conferred by tiffs Act, 

^ f, . a«d by the instrument of trust, and 

Gcntralaulhontyoflrustc. restrictions (if »)) con- 

laincd in such msirument, and to the provisions of section 17, a 
trustee may 00 all acts which are reasonable and proper for the 
realisation, protection, or beneBt of the trust-property, and for the 
protection or support of a beneficiary who is not competent to 
contract.*^ 


Except with the permission of a principal Civil Court of ori- 
ginal jurisdiction, no tnistee shall lease trust-property for a term 
exceefling tweniy-ons years from the date of executing the lease, 
nor without reserving the best yearly rent that can be reasonaoly 
obtained. 

37. Where the trustee is empowered to sell any trust- property, 
Power to sell 5 n lots, and he may sell the same subject to prior 
either by public auction or charges Of not, and either together or 
pnvate contract m jots, bv public auction or private con- 

tract, and either at one time or at several times, unless the instru- 
ment of trust otherwise directs. 

33, The trustee making any such sale may insert such 
Po«.'«<isdlund«spedi.l reasonable sUpulaiions eiiher astomie 
conditions. or evidence of title, or otherwise, m any 

condition of sale or contract for sale, as he thinks fit ; and may 
also buy in the property, or any part thereof, at any sale by auction, 
, „ and rescind or vary any contract tor 

Powcrtobuyinandre-sell. p^perty SO bought 

* In s. 36. the second paragraph, repealed by Act XH. of 1891, Sch. I, 
has been omitted. 
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IM XXI. to which, but for the operaUon of such laws, they would 
of iBSo. ijggi entitled ; " and whereas it would be beneficial 
to extend the pimciple of that enactment throughout the 
territories subject to the government of the East India 
Company; It is enacted as fcdlows:— 

1. So much of any law or usage now in force within 
UwornqBee which th<! territories subject to the govern- 
inflwtB forfeitttra of, ment of the East India Company as 

“ “T p««» 

loa Si — to cease nghts or property, or may be held in 
to be enforced. any way to impair or affect any right 
of inhentance by reason of lus or her renouncing, or having 
been excluded from the communton of, any religion, or 
being deprived of caste,* shall cease to be enforced as law 
In the Courts of the East India Company, and in the Courts 
established by Royal Charter within the said terntones.t 


( 4 ) The lehednled portion of the Minapur District (sen 

GaatUt ^ India, 1879. Pt. I , p 383) 1 

(5) JanniarBawar (seeGeffetfoo^/naia, 1879, Pt I., p. 38a) 1 

(6) rhe Diitnets cd Peshawar, Haaara, Kohat, Bannn, Deia 

Ismail Khan, and Deta Ghazi Khan (see Gaa$tt§ ^ 
India, 1886b Pt. 1 ., p. 48) I 

(7) The District of Lahaul (see Gosaffo ^ India, 18B6, 

Pt. 1 ., p. 301) < 

(8) The Schedwed Distncts of the Central Provinces (see 

Gamtti tf India, 1879, Pt I , p 771) 1 
(9} Coorg (see GoesMs af India, iB^, Pt I., p. 747) ’ 

(to) The District of Sylhet (sen Gautte ef India, 187% 
Pt.I.,p 630 

(XI) The teat of Assam (except the North Lushil Hills) (see 
GaoMa if India, 1897, Pt 1 ., p app) : 

(IS) The Porahat Estate in the Kn^nia District (see 
Gantts Iff India, 1897, Pt I,, p. 1059). 

It has been extended, by notiSeation under s 5 of the last* 
mentioned Act. to the following Scheduled Distncts, namdy — < 
(1) Kumaon and Garhwal (see Gesetts of India, 187^ Pt. 
I,p. 6o6)t 

(a) The North-Western Provinces Tarai (see Gaaetie if 
India, 1876, Pt I , p 505). 


* 13 B. L. R 85, 75-76. 
1 9 Moo. 1 . A. 839 
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5n, or as to which the contract is so rescinded, without being respon- 
sible to the beneficiary for any loss occasioned thereby. 

Where a trustee is directed to sell trust-property, or to invest 
tor oell.ng trust-money in the purchase of property, 
vtrust-propertj. he may exercise a reasonable discretion 

as to the time of effecting the sale or purchase. 

IllusiratioM. 

(a ) A bequeaths property to B, directing him to sell it with all con- 
venient speed, and pay the proceeds to C_; This does not render an 
immediate sale imperative. 

(i ) A bequeaths property to B, directing him to sell it at such tim& 
and in such m inner as he shaTl think fit. and invest the proceeds for the 
beneSt of C : This does not authorize B, as between him and C, to post- 
Done the sale to an indefinite period. 

39 For the purpose of completing any such sale, the trustee 

shall^have power to convey or otherwise 
Power to convey. dispose of the property sold in such 

* manner as may be necessary. 

40. A trustee may, at his discretion, call in any trust-property 
Power to vary invest- invested in any security, and invest the 

-nients. same on any of the securities mentioned 

or referred to in section 20 , and from time to time vary any such 
investments for others of the same nature i 

Provided that, where there is a person competent to contract, 
and entitled at the time to receive the income of the trust-property 
for his life, or for any greater estate, no such caange of investment 
shall be made without his consent in writing. 

41. Where any property is held by a trus‘ee in trust for a 
Power to apply property of minor, ^ suca trustee may, at his 

minors, &c., for their main- discretion, pay to the guardians (if any) 
tenance, &c. of Such minor, or otherwise apply, for or 

towards his maintenance or education or advancement in life, or 
the reasonable expenses of his religious worsbip, marriage, or 
funeral, the whole or any part of the income to which he may be 
entitled in respect of such property ; and such trustee shall accumu- 
late all the residue of such mcome by way of compound interest, 
by investing the same and the resulting income thereof from time 
to time in any of the securities mentioned or referred to in section 
20 , for the benefit of the person who shall ultimttely become enti- 
tled to the property from which such accumulations have arisen; 
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(r) * All Courti constituted, appointments, nominations, roles, 
and orders made, jurisdiction and powers conferred, and lists pub* 
Used under the Bengal Civil Courts Act, 1871, or any enactment 
thereby repealed, or purporting, expressly 01 impliedly, to have been 
so consututed, made, conferred, and published, shall be deemed to 
have been respectively constituted, made, conferred, and published 
under this Act ; and 

(5) Any enactment or document referring to the Bengal Civil 
Courts Act, 1871, or to any enactment thereby repealed, shall be 
construed to refer to this Act, or to the corres^nding portion 
thereof. 


CHAPTER II. 

CoMSimmoN of Civil Courts. 


Claues ef Courts. 


8. There shall be the following 
dasses of Civil Oourtb under this Act, 
namely: — 


(/J the Court of the Dittrict Jud^e, 

(r) the Court of the Additional Judge ; 

(j) the Court of the Subordinate Judge ; and 
(.^) the Court of the Munsif. 


4 . The Local Government may, with the previous sanction 
Number of Diatnct Judfies 0 ^ tbe Governor'General in Council, 
and Subordinute Judges. increase or reduce the lumber of Dis* 
tnct Judges and Subordinate Judges now fixed. 


5 . The Local Government may, subject to the control of the 

M Govemor*Gencral in Council, alter the 

Numberof Munsifs. ^ ^ 


Provided that, except in the case of Munsifs whose monthly 
salary does not exceed two hundred and fifty rupees, an increase 
of tte number of Munsifs now fixed shall not be made by the 
Local Government without the previous sanciion of the Governor* 
General in Council. 


* Here the word "But^” ispealed by Act XII. of x^t, hasbMn 
OButted. 
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Provided that such trustee may. at any time, if he thinks fit. auDl^ 
the whole or, any part of such accumulations as if the same were 
part of the income arising in the then current year. 

^ Where the income of the trust-proper^ is insufiicient for the 
minor s maintenance or education or advancement m life, or the 
reasonable expenses of his religious worship, marriage, or ’funeral 
the trustee may, with the permission of a principal Civil Court of ori- 
ginal jurisdiction, but not otherwise, apply the whole or any part 
of such properly for or towards such maintenance, education, ad- 
vancement, or expenses. 


Nothing in this section shall be deemed to affect the provision* 
of any local law for the time being in force relating to the persons- 
and property of minors. 


42. Any trustees or trustee may give a receipt in writing for 

Po^^er to give receipts. securities, or other moveable 

property payable, transferable, or deli- 
verable to them or him by reason, or in the exercise, of any trust 
or power: and, in the absence of fraud, such receipt shall discharge 
the person p|ying, transferring, or delivering the same therefrom,, 
and from seeing to the application thereof, or being accountable 
for any loss or misapplication thereof. 


Power to compound, &c. 


43. Two or more trustees acting 
together may, if and as they think fit, — 

(a) accept any composition or any security for any debt or 
for any property’ claimed ; 

(d) allow any time for payment of any debt ; 


((t) compromise, compound, abandon, submit to arbitration, or 
Otherwise settle any debt, account, claim, or thing whatever relating 
to the trust ; and, 

(d) for any of those purposes, enter into, give, execute, and da 
such agreements, instruments of composition or arrangement, 
leleases, and other things as to them seem expedient without being 
responsible for any loss occasioned by any act or thing so done 
by them in good faith. 

The powers conferred by this section on two or more trustees 
aclinc together may be exercised by a sole acting trustee when, by 
the instrument of trust (if any), a sole trustee is authorized to exe- 
cute the trusts and powers thereof. 



4’ 


BBHOAL, ir.<V. P., AMD ASSAM CIVIL COURTS. C^Ct XU 


10. (f) In the event of the death, resignation, or removal of 
Tempoiary charge of Oh- f^e District Judge, or of his being in- 

trict Coart. capacitated ny illness or otherwise for 

the performance of his duties, or c& his absence from the place at 
which Ms Court is held, the Additional Judge, or, if an Additional 
Judge IS not present at that place, the senior Subordinate Judge 
present thereat, shall, without relinquishing his cardinaiy duties, 
assume charge of the office of the District Judge, and shall con- 
tinue m charge thereof until tiie office is resumed by the Distria 
Judge, or assumed by an officer appomted thereta 

(a) While In charge of the office of the District Judge, the 
Additional Judge or Subordinate Judge, as the case may be, may, 
subject to any rules which the High Court m^ make in this b^ 
half, emcise any of the powers of the District Judge. 

11 . (/) In the event of the death, resignation, or removal of a 
IVsiisfer of pnxseediags Subordinate Judge, or of his being in- 

on vacition of office of capacitated by illness or otherwise for 
Subordinate Judge. performance of his duties, or of his 

absence from the place at wluch his Court is held, the District 
Judge may transfer all or any of the proceedings pending m the 
(^urt of the Subordinate Judge either to his own Crart, or to any 
Court under his administrativa control, competent to dispose m 
them. 

(a) Proceedings transferred under sub-section (r) shall be dis- 
posed of as if they had been uutitnted in the Court to which thqr 
are so transferred : 

(j) Provided that the District Judge may re-transfer to the 
Court of the Subordmate Judge or bis successor any proceedings 
transferred under sub-section (r) to bis own or any other Court. 

( 41 ) For the purpose of proceedmgs which are not pending in 
the Court of the Subordinate Judge on the occurrence of an event 
referred to in sub-section (/), and with respect to wbicb that Court 
has esclumve jurisdiction, the District Judge may esercise all or 
any of ihe jnilsdiction of that Court. 

12. (/) A District Jndge, on the occurrence within the local 
Tempotaiycbaiga of office limits of biB jurisdiction of any vacancy 

of Munaf. in the office of Munsif, may appoint such 

person as he thinks fit to act in the office until that person is relieved 
by a Munsif awointed under section 7 , or bis appomtment is can- 
celled by the District Jndge. 
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This section applies only if and as far as a contrary intention 
is not expressed in the instrument of trust (if any), and shall have 
effect subject to the terms of tnat instrument, and to the^provisions 
therein contained. 

This section applies only to trusts created after this Act comes 
into force. 

44 . When an authority to deal with the trust-property is given 
'Power to several trustees several trustees, and one of them 

<){ whom one disclaims or disclaims Or dies, the authority may be 

exercised by the continuing trustees, 
’Unless, from the terms of the instrument of trust, it is apparent that 
the authority is to be exercised by a number in excess of the 
.number of the remaining trustees. 

45. Where a decree has been made in a suit for the execution 
Suspension of trustee’s of a trust, the trustee must not exercise 

xpowers by decree. any of his powers except m conformity 

with such decree, or with the sanction of the Court by which the 
'decree has been made, or, where an appeal against the decree is 
pending, of the Appellate Court. 


CHAPTER V. 

Of the Disabilities of Trustees. 

46. A trustee who has accepted the trust cannot afterwards 
Trustee cannot renounce renounce it except (a) with the permis- 
after acceptance. sion of a principal Civil Court of original 

jurisdiction, or (6), if the beneficiary is competent to contract, with 
his consent, or (c) by virtue of special power in the instrument iof 
iirust. 


47 . A trustee cannot delegate his o35ce or any of his duties, 

Tra.t« cannot ddcgnle. '? * or to a Stranger, 

unless (a) the instrument of trust so 

'prowdes, or (5) the delegation is in the regular course of business, 
or(c) the delegation is necessary, or (rf; the beneficiary, being 
competent to contract, consents to the delegation. 


Explanaiiott . — ^The apporatmmt of an attorney or pro:^ to 
do an act merely ministerial, and involving no independent discre- 
4ion, IS not a delegation within the mean.ng of this section. 
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C;} A judicial act done by a Gvil Court on a day specified in 
the list shall not be invalid by reason only of its having been done 
on that day. 


16. Every Civil Court under this Act shall use a seal of such 
form and dimensions as ere prescribed 
by the Local Government. 


Seab of Courts. 


17< (/) Where any Civil Court under this Act has from any 
rnnhn«dnr« GAUses ceAsed to have jurisdiction with 

of , Courts eesnos to have respect to any case, any proceedingk in 
juriidietion. relauon to that case winch, if that Court 

had not ceased to have jurisdiction, might have been bad therein 
may be had in the Court to whidi the business of the former Court 
has been tranrferred. 

(a) Nothing in this section applies to cases for which provi- 
sion is made in section fiaj* or section 649 * of the Code of Civil 
Procedure, or m any other enactment for the time being m force 


CHAPTER III. 

OaniKAKT Jurisdiction. 

18< Save as otherwise provided by anj enactment for the time 
Estent ofonginai juriidic- ® force, the jurisdiction of a 

bon of Diitna or Subordi- District judge or Subordinate judge ex- 
eefc Jedse. tends, subject to the provisions of section 

15 of the Code of Civil Procedure, f to all original suits for the time 
being cognizable by Cml Courts. 

18. (/) Save as aforesaid, and subject to tlie provisions of 
Bstent of junsdiction of sob-section (a), the jurisdiction of a 
Mnmif. Munsif extends to all like suits of which 

the value does not exceed one thousand rupees. 

(a) The Local Government may, on the recommendabon of 
the High Court, direct, by notification in the official Gazette, witb 
respect to any Munsif named therein, that bis junsdiction shall ex- 


* /.e,SB.6S3and649ofActXIV. of i88a (the old Code now repealed) 
which should now mean to ap^ to s 114 with r. i of 0 . XLVIl , and as. 
2^ and 37. raspeebvely, of Act V. of igoB (the new Cods entuely repealing 
the former Act) 

t Act V.of 1906. 
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Ilhtsiraiions. 

(a.) A bequeaths certain property to B and C on certain trusts to Be- 
executed by them or the survivor of them or the assigns of such survivor. 
B dies . C may bequeath the trust-property to D and E upon the trusts of 
A’s will. 

(i) A is a trustee of certain property with power to sell the same ; A. 
may employ an auctioneer to effect the sale. 

(c.) A bequeaths to B fifty houses let at monthly rents in trust to 
collect the rents, and pay them to C . B may employ a proper person to 
collect these rents. ^ f 

48. When there are more trustees than one, all must join in- 
Co-trustees cannot act ^he execution of the trust except where 

singly. the instrument of trust otherwise pro- 

vides. 

49. Where a discretionary power conferred on a trustee is not 
Control of discretionary exercised reasonably and in good faith^ 

power. such power may be controlled by a 

principal Civil Court of original jurisdiction. 

50. In the absence of express direction to the contrary- 
Trustee may not charge Contained in the instrument of trust, or 

for services. of a contract to the contrary entered 

into with the beneficiary or the Court at the lime of accepting the 
trust, a trustee has no right to remuneration for his trouble, skill, 
and loss of time in executing his trust. 

Nothing in this section applies to any Official Trustee, Ad* 
ministrator-General, Public Curator, or person holding a certificate 
of administration. 


51. A trustee may not use or deal with the trust-property 
Trustee may not use trust" ^0^ hiS own profit, or for any other 
property for his own profit. purpose unconnected with the trust. 


' 52. No trustee whose duty it is to sell trust-property, and* 
Trustee for sale or his no agent employed by such trustee for 
. agent may not buy. the purpose of the sale, may, directly 

or indirectly, buy the same or any interest therein, on his own 
account, or as agent for a third person. 


53. No trustee, and no person who has recently ceased to c 

Trustee may not buy bene- ^ trustee, may, 
ficiary’s interest without of a principal Civil Court or origin* 
permission. jurisdiction, buy or become mortgage 
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(a) The District Judge may withdraw say appeal so transferred, 
and ei&er hear and dispose of it himself, or transfer it to a Court 
under his administrative control competent to dispose of it. 

(yl Appeals transferred nnder this section shall be disposed 
of subject to the roles applicable to like appeals when disposed of 
Iqr the District Judge. 

28 (/) The Wgb Court may, by general or special order, 
Extras, b, a.bord.«te au ihorro any Subordinate Judge mMu^ 
Jndee or Ma^ of jonsdie- sif to take cognizance of, or any District 
bon of Distett Court u cor- Judge to transfer to a Subordinate Judge 
tun peoeeediozs. jjQngjf nnder his administrative con- 

trol, any of the proceedings next neremafter mentioned, or any class 
(d those proceedings specided in toe order. 

(a) The proceedings referred to m sub-section (/) are the 
follo^ng, namely— 

(a) proceedings under Bengal Kegulation V., 1799 (/a &«*/ 
Ms InierfermBt the ZSlah ami Ct^ Courlt ^ 
Daottni Aieiat in the Extcuitm ef Wills and Adau- 
ntitralton U Ms £tia/es ef persons iywg tnfestaie)i 

{b) [Rtptedei ^ the Guardians and Wards Ad (Vill, of 

idfoj.] 

(0 {.RsPs^ded by die Stteeexswn Cerhfieate Ad (VII. ^ 
m8S0.\ 

(e) proceedings under the Indian Succesrion Act, 1865,* and 
the Probate and Administrauon Act, iSSi.f which 
cannot be disposed of by District Delegates , and 

(s) references by Colleccors under section sasCt of the Code 
of Civil Procedure. 

(y) The Distnct Judge may withdraw any such proceedings 
teten cognizance of b), or transferred to; a Subordinate Judge or 
Munrif, and may either bimseif dispose of them, or tranrier them 
to a Court under bis administrative control competent co dispose 
of them. 


* Act X. of 1853. t Act V of i88i. 

I Nma Third Scdedule of Act V. of 1908. 
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or lessee of the trust-property or any part thereof ; and such per- 
mission shall not be given unless the proposed purchase, mortgage, 
or lease is manifestly for the advantage of the beneficiary. 

And no trustee, whose duty it is to buy or to obtain a mort- 
_ , - , gage or lease of particular property for 

Trustee for purchaee. , J beneBciary, may buy it or auy part 

thereof, or obtain a mortgage or lease of it or any part thereof, for 
himself. 


54 . A trustee or co-trustee whose duly it is to invest trust- 
Co-trusiees may not lend money on mortgage or personal 
to one of themselves. security, must not invest it on a 

mortgage by, or on the personal security of, himself or one of his 
co-trusiees. 


CHAPTER VI. 


Of the Rights and Liabilities of the Beneficiary. 


55. The beneficiary has, subject to the provisions of the 

„ ^ , j ca instrument of trust, a right to the rents 

Rrghl to rents and profits. trust-property. 


56. The beneficiary is entitled to have the intention of the 
„ .. author of the trust specifically executed 

Right to specific esecut, on. to the extent ot the beneficiary’s interest; 

and, where there is only one beneficiary, and he is competent 
Rig^ht to transfer of pos- contract, OT where there are several 
session. beneficiaries, and they are competent 

to contract, and all of one mmd, he or they may require the trustee 
to transfer the trust-property to him or them, or to such person as 
he or they may direct. 

When property has been transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in the second 
clause of this section appl.es to such property during her marriage. 


' Illustrations* 

(a.) Certain Government securities are given to trustees upon trust to 
accumulate the interest until A attains the age of 24, and then to transfer 
the gross amount to him : A, on attaining majority, may, as the person 
pclubiveiy interested in the trust-property, require the trustees to transfer 
it immediately to him. 
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28> (/) The High Court may ap- 
point a (»n»nission for enquiring into 
alleged misconduct of a Munsif. 

(a) On Rceiving the report dt the result of the inquiry, the 
£Dgh Court may, if it thinks fit, remove or suspend the Mnnsif. 

(5) The provisions dt Act No. XXXYU. of 1850 (/er regida/- 
tiig.^iguinesuiioiiiSekamuref PuUu Servaa/s) shall apply to in- 
quiries under this section, the powers conferred by that Act on the 
Government being exercised by the High Court 

{ 4 ) The High Court may, before appointing the commission, 
suspend the Munsif pending the result of the inquiry 

(j) The High Court may, wifoout appointing a commisaonr 
remove or suspend a Munsil 

20. (/) A Distnct Judge may, whenever he sees nigent ne- 
of Mumf by ces^y for so doing, suspend a Munsif 
Dtttndbjndee. under his administrative controL 

(a) Whenever a District Judge suspends a Mnnsif under sub- 
section (/), he shall forthwith report to foe High Court the dream- 
stances of the suspension, and foe High Court shall make such 
order with respect thereto as it thinks fit. 


Ssip^raaon or renoval 
Mnun by High Coiirt. 


CHAPTER VI. 

Mxkisteual Officbbs 

80 District Judges shall appoint the ministerial officers of 
Appointment and remi'ml their (^urts, and, subject Only to foe 
of ninisteml officers of Dis- control of the Local Government, may 

remove or suspend those officers, or fine 
foem in an amount not exceeding one month's salary. 

Appointment and remoral 81. (/) The uiinistenal officers of 
of Bumsterml officers of other the Civil Courts subject to the adminis- 

trative control of the Distnct Jndge shall 
be appointed,— 

(a) in the case of an appointment not likely to last, and not 
lasting, longer tl^ two months, by those Courts, and, 

(3) in any ofoer case, by the Distnct Judge. 
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(5 ) A bequeaths Rs. lo.ooo to trustees upon trust to purchase an 
annuity for B, who has attained his majority, and is otherwise competent 
to contract : B may claim the Rs. xo,ooo. 

(c.) A transfers certain property to B, and directs him to sell or invest 
it for the benefit of C, who is competent to contract: C may elect to take 
the property in its original character. 


57. The beneficiary has a right, as against the trustee and all 
Right to inspect and take persons claiming under him with nonce 
copies of instrument of trust, of the trust, 10 inspect and take copies 
accounts, &c. instrument of trust, the docu- 

ments of title relating solely to the trust-property, the accounts of 
the trust-property, and the vouchers (if any) by which they are sup- 
ported, and the cases submitted, and opinions taken, by the trustee 
for his guidance m the discharge of his duty. 


58. The beneficiary, if competent to contract, may transfer 
Right to transfer beneficial his interest, but subject to the law for the 
interest. time being m force as to the circumstan- 

ces and extent in and to which he may dispose of such interest : 

Provided that, when property is transferred or bequeathed for 
the beneht of a married woman, so that she shall not nave power 
10 deprive herself of her beneficial interest, nothing in this section 
shall authorize her to transfer such interest during her marriage. 


59. Where no trustees are appointed, or all the trustees die, 
Right to sue for execution disclaim, or are discharged, or where, 

of trust. for any other reason, the execution of a 

trust by the trustee is or becomes impracticable, the beneficiary 
may insiituie a suit for ihe execution of ttie trust, and the trust 
shall, so far as may be possible, be executed by the Court until the 
appointment of a trustee or new trustee. 

60. The beneficiary has a right (subject to the provisions of 

the instrument of trust) that the trust- 
Right to proper trustees. property shall be properly protected and 

held and administered by proper persons, and by a proper number 
of such persons. 

Explanation /. — The following are not proper persons within 
the meaning ot this section-: — 

A person domiciled abroad ; an alien enemy ; a person having 
an interest inconsistent with that of the beneficiary; a person m 
insolvent circumstances; and, unless the personal law of the bene- 
ficiary allows otherwise, a married woman and a minor. 
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CHAPTER VII. 

SUIFLEIIKNTAI. PrOTISIONS. 

38 . (/) The Local Government may invest vtth the powers 
Power to confer powers of of any Civn Couit tinder this Act, by 
Cml Conrts on ofBms. name or in virtue of officer— 

(а) any officer m the Cbutia Hagpnr, “Sambalpue”* Jnl- 

paigon, or Darjiling District, or in any part of the 
territories admUuste^ by the Chief Commissioner 
of Affiam, except the district of Silhat, or, 

( б ) after consultation with the High Court, any officer 8erv> 

ing in any other part of the territories to which this 
Act extends, and bdonging to a class defined in this 
hehaif by the Local Government with the previous 
sanction of the Governor-General in Council 

(a) Nothing in sections a to 8 (both inclusive), or sections lO 
to IS (both inclusive), or sections ay to 35 (both tednsive) applies 
to any officer so invested, but all theothn provisions of this Act 
shall, so far as those provisions can be made applicable, apply to 
him as If he were a Judge of the Court with the powers of which he 
is invested. 

(j) Where, in the territories menfioned in danse (a) of sub- 
section (/), the same local jurisdiction is assigned to two or more 
officers mvested with the powers of a Hundf, the officer invested 
with die powers of a Distnct Judge may, with the previous sanction 
of the Lood Government, delegate his functions under sub-section 
(a) of secUon 13 to an officer invested with the powers of a Sub- 
ordinate Judge, or to one of the officers mvested vrith the powers of 
a hliinnt 

(#) Where the place at wfadch the Court of an officer invested 
vdth powers under sub-section (/) is to be held has not been fixed 
under section 14, the C^urt may be hdd at any ^aoe widiin the 
local limits of its jurisdiction. 

87 . (/) Where, in any suit or other proceeding, it is necessary 
Certtin Aririnn. to be ao- fot a Civil (}ourt to dectoe any question 
cordma to utave few. regarding snccesdon, inheritance, marri- 
age, or caste, or any religjous usage or institution, the Muhamma- 

* The word "Sambalonr” has been inserted by the Samhalpnr Cml 
Conrts Act (Ben. Act IV. of zgoS), > & 
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Explamiton //.—When the administration of the trust involves 
thel receipt and custody of money, the number of trustees should 
be two at least. 

Jllusirations. 

(a) A, one of several beneficiaries, proves that B, the trustee, has im- 
properly disposed of part of the trust-property, Dr that the property is in 
•danger from B's being in insolvent circumstances, or that he is incapacitated 
from acting as trustee ; A may obtain a receiver of the trust-property. 

( 6 .) A bequeaths certain jewels to B in trust for C B dies during A’s 
lifetime , then A dies : C is entitled to have the property conveyed to a 
trustee for him, 

(c ) A conveys certain property to four trustees in trust for B. Three 
of the trustees die • B may institute a suit to have three new trustees ap- 
pointed in the place of the deceased trustees. 

(d ) A conveys certain property to three trustees in trust for B. All 
the trustees disclaim. B may institute a suit to have three trustees ap- 
pointed in place of the trustees so disclaiming. 

(e ) A, a trustee for B, refuses to act, or goes to reside permanently 
out of British India, or is declared an insolvent, or compounds with hts 
creditors, or suffers a co-trustee to commit a breach of trust ; B may in- 
•stitute a suit to have A removed, and a new trustea appointed in his room. 

61. The beneficiary has a right that his trustee shall be 
Right to compel to any Compelled to perform any particular 
act of duty. act of his duty as such, and restrained 

from committing any contemplated or probable breach of trust. 


Illusiraiions. 

(a ) A contracts with B to pay him mon thiy Rs. 100 for the benefit of 
C B writes and signs a letter declaring that he will hold in trust for C 
the money so to he paid A fails to pay the money in accordance with his 
•contract . C may compel B on a proper indemnity to allow C to sue on 
the contract in B’s name 

(fi) A IS trustee of certain land, with a power to sell the same, and 
pay the proceeds to B and C equally. A is about to make an improvident 
sale of the land ; B may sue on behalf of himself and C for an injunction 
to restrain A from making the sale. 

62. Where a trustee has wrongfully bought trust-propertj% 
Wrongful purchase by *he beneficiary has a Tight to have the 
' trustee. property declared subject to the trust, 

or re-transferred by the trustee, if it remains in his hands unsold, 
or if it has been bought from him by any person with notice of the 
trust, by such person. But in such case the beneficiary must repay 
the purchase-money paid by the trustee, with interest and such 
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40 . (/) This section and sections 15, 33, 37, 38, and 39 
Ap^ication of Act to Appij <0 Couits of Small Causes con- 
PMvinaal Courts of Small stituted under the Provincial Small Cause 

Courts Act, 1887.* 

(a) Save as provided by that Act, the other sections of this Act 
do not apply to those Coortb 


Act No IX. of 1887. 
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other expenses (if any) as he has properly incurred in the preserva- 
tion of the property ; and the trustee or purchaser must (a) account 
for the nett profits of the property, (5) be charged wjih an occupa- 
tion-rent, if he has been in actual possession of the property, and 
(f) allow the beneficiary to deduct a proportionate part of the- 
purchase money if the property has been deteriorated by the acts 
or omissions of the trustee or purchaser. 

Nothing in this section — 

(a) impairs the rights of lessees and others »who, before the 
institution of a suit to have the property declared subject to the- 
trust or re-transferred, have contracted m good faith with the 
trustee or purchaser ; or 

(^) entitles the beneficiary to have the property declared sub- 
ject to the trust or re-transferred where he, being competent to 
contract, has himself, without coercion or undue influence having 
been brought to bear on him, ratified the sale to the trustee with 
full knowledge of the facts of the case, and of his rights as against 
the trustee. 


63. Where trust-property comes into the hands of a third i 

Follomns tru.l.prop«- persoi. inconsistenlly wrth the trust, the 
ty— beneficiary may require him to admit 

into the hands of third per- formally, or may institute a suit for a 

declaration that the property is compris- 
ed in the trust. 


Where the trustee has disposed of trust-property, and the 
into that into Trhich it has money or other property wnich he has 
been converted* received therefor can be traced in his 

hands or the hands of his legal representative or legatee, the be- 
neficiary has, in respect thereof, rights as nearly as may be the 
same as his rights in respect of the original trust-property. 


Illustraiions, 


(fl ) A, a trustee for B, of Rs. 10,000, wrongfully invests the Rs. io,ooo 
in the purchase of certain land * B is entitled to the land. 

(A ) A, a trustee, wrongfully purchases land in his own nam^ Is 
with his own money, partly with money subject to a trust for B : 
entitled to a charge on the land for the amount of the trust-m y 


misemployed. 

\ 

Saving of rights of certain 
transferees. 


64. Nothing in section 63 entitles 
the beneficiary to any right in respect 01 
property in the hands of— 
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deemed to hSTe been respectively constituted, made, conferred, and 
done under die said Bengal, Agra, and Assam Civil Conns Act, 
1887.* 


Any enactment or document refemng to the said Central 
Construction of references ProVinMS Courts Act, 1904, for to any 
to Act II. of 1904. enactment repealed thereby shall, in 

respect of the said distnet, be construed to refer to the said Bengal, 
Agra, and Assam Chril ^urts Act, 1887,* or the conesponding 
portion thereof* 


5 . Nothing in this Act shall affect any proceeding which, at 

B . . the commencement thereof, upending 

Ponduie procoodioBs. Ssmibalpur dis- 

tiict, and every such proceeding shall be continned as if this Act 
had not been passed : 


Provided that appeals from decrees and ordeis passed by Civil 
Conns, and not appealed against, before the commencement of thu 
Act, shdl lie to the Court exercising the junsdiction under the 
Bengal, Agra, and Assam Civil Couns Act, 1887,^ which corres- 
ponds, as for as may to the jurisdiction of the Coutt to whicn 
such t^peals would have lam if this Act had not been passed. 


6> In clause (a) of sub-section (/) of section 36 of the Bengal, 
AiMadment ®f section 3/6 Agia, and Assam Civil Cbuns Act, 
(/) (a) of Act XU. of 18S7. 1 887,* affer the words " Chulia Nagpur," 

the word "Sambalpur ” shall be inserted. 


* Act XU of 1887 


t Act n of igoa 
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contract with the person for whose benefit he holds it, or with any 
one through whom such person claims, he may, without the permis- 
sion of the Court, buy, or become lessee or mortgagee of, the 
property or any part thereof. 

96 . Nothing contained in this chapter shall impair the rights 
Saving of rights of bond- of transferees in good faith for con- 
fide purchasers. sideration, or create an obligation in 

evasion of an} law for the time being in force. 


THE SCHEDULE: 
Repeal of Enactments. 


{iiee seciton 2.) 

Statute. 

Year and chapter. 

Short title. 

E2:tent of repeal. 

29 Car II., c 3 ! 

The Statute of 
Frauds 

Sections 7, 8, 9, xo, and 

II. 


Acts of the Governor-General in Council. 


Number and year. 

Short title. 

Extent of repeal. 

1 

XXVIII. of 1866 1 

The Trustees’ and 
M 0 r t g a gees’ 
Powers Act, 
1866 

i 

Sections 2. 3, 4, 5. 32, 33, 
34. 35 i 36, and 37. 

In sections 39* and 43, the 
word “ trustee, ” wherever 
it occurs, and in section 
43 the words, “manage- 
ment or ’’ and “ the 
trust-property or.” 

1 of 1877 

The Specific Re- 
lief Act, 1877. 

In section i2, the first illus- 
tration. 


* In the schedule, the figures 39 have been repealed hy Act XII. of 
1891, Sch. 1 . , but the two words between which the figures 39 stand are 
allowed to stand as they are. 


Act II., 1882. 
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(which dball hereafter be called dutrlctsX and aeate new districts 
for die purposes of this Act. 

4. The Governor of Bonbay m Council may also, from bme 
FMition of aadr sta- bm^ by notification in the Govern- 
Gon. tnent Gaaette, alter the position of the 

aadr station in any district, and fix the position of the sadr stadoo 
fo any new district. 


PARTin. 
piSTRicT Courts. 

5. There shall be m each district a District Court presided 

over by a Judae to be called the District 
Dutnet Judges. ^ appointed by the 

Governor of Bombay in Council, whose authority only he shall 
be liable to be suspended or removed from fais apppointment.* 

6. The Distnct Judge shall ordinarily hold the District 

of Dntnct Court u the sadr station in his district. 
Court but may, with the previous sanction ctf 

the ffi gh Courts bold it elsewhere within the district. 

7 . The District Court shall be the principal Court of original' 

civil jurisdiction in the district within 
Oripnid junidictioB of meaning of die Code of Ohnl 
DisUKt Court. Procedure.t 

8 . Except as provided in sections 16 , xy, and s6, the- 
Appdtate lunniKhon of District Court shall be the Court of 

Diftnct Court. Appeal from all decrees and orders 

passed by the subordmate Courts from which an appeal hes under 
any law for the time being m force. 

g. The Distnct Judge shall have general contnil over aO the 
Control sud inipoction of Civil Courts and their establishments 
Courts witbm the distnct, and it shall be his 

duty to insjiect, or to cause one of his assistants to mspecf, the 
proceedings of' all the Conits subordinate to him, and to give snch 
direcuons with respect to matters not provided for by law as 
jotef think necessary. 

_____ — 1 

* Certun words, repealed by Act XII. of zSTd^'bave here been omitted, 
t ActV.of 19^ 


ACT XXVIll. OF 1855 
(The Osur; Laws I(epeal het, 1855).* 


Received the G.»G.'s Assent on the iqth 
Septeiulber 1855, 


An Act for iht Repeal of the Usury Laws, 

Whereas it is expedient to repeal the laws now in force 
p relating to Usury; It is enacted as 

follows : — 


1 . \Repeal of enactments^ Repealed by the Repealing Act {XIV, 

of i 8 yo). 

2. In any suit m which interest is recoverable, the amount 
Rate of interest to be shall be adjudged or decreed by the 

decreed by Courts Court at the rate (if any) agreed upon by 

the parties ; and, if no rate shall have been agreed upon, at such 
rate as the Court shall deem reasonable. 

3. Whenever a Court shall direct that a judgment or decree 
Rate of interest upon a shall bear interest, or shall award in- 

judgment or decree. terest upon a judgment or decree, it 

may order the interest to be calculated at the rate allowed in the 

* This short title has been given by the Indian Short Titles Act 
(XIV. of 1897) 

This Act has been declared to be in force in the whole of British India, 
except as regards the Scheduled Districts, by the Laws Local Extent Act 
(XV of 1874), s 3 

It has been declared, by notification under s 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following Scheduled 
Districts, namely 

(1) Sindh — See Gasette of Indta^ 1880, Pt. I , p. 67a : 

(2) West Jalpaiguri, the Western Dvars, the Western Hills of 

Dgrjiling, the Darjiling Tarai, and the Damson Sub-division 
of the Darjihng District .— Gaaette of Jndta, 1881, Pt. I 
P- 74 S 

(3) The District of Hazaribagh.— 5 ee Gazette of India, 1881, Pt. I. 

P- 507 ; ‘ 

i^ooo— 3 <zi-xgo 9 . 


ActXXVIII^ 1855.-1* 
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18. All Regolfttions aid Acts now or heresfler in forces and 
Enactments applied to applj^g to a District Judge, shall be 
Joint Jndpe. deemed to apply also to the Joint 

Joint Judge’s seal. judge • and the seal of the Joint Ju^e 

shall be the same as is used by the District Judge. 


PART V. 

Assistant Judges. 

14. The Governor of Bombay in Council, under the general 
Pouer to appoint Assistant control of the Governor- General of 

Judges. India in Council, may appoint one or 

more assistants to the District Judge, and may suspend or remove 
from his appointment any assistent so appoints * .* 

15. An Assisiant Judge shall ordinarily hold his Court at 
Situation of Assistant the same place ss the District Judge ; but 

Judge’s Court. be may hold his Court elsewhere within 

the district whenever the Diarict Ju'ige shall, with the previous 
sanction of the High Court, direct him so to do. 

16. The Disitnct Judge may refer to any Assistant Judge 
Onginal lurisdiction of Subordinate to hun original suits df 

Assistont Judge. which the subject-matter does not 

amount to io,ooo rupees in amount or value, and miBcellaneons 
applications not being d the nature of appeals. 

The Assistant Judge shall have jonsdiciion to try such suits, 
and to dispose of such applications. 

Where the Assistant Judge's decrees and orders in such cases 
are appealable, the appeal shall lie to tlie District Judge, or to the 
High Court, according as the amount or value of the sulqect- 
matter does not exceed or exceeds 5,000 rupeeaf 

17. The Governor of Bombay in Council may, by notification 

junadichon of ^he Government Gazette, empower 
Aanatant Judge. any Assistant Judge to try such appeals 

from the decrees and orders of the subordinate Courts as would 


* The net of s. 14, npealed by Act XII. of 1876^ have here been 
oBUtted. 

t A portion of a il^ as anj^nBUy enacted, has here been onitted, 
Juvng been repealed by Acts VII of 1889 and VIII. of iBga 
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judgment or decree upon the principal 
other rate as the Court shall think ht. 


sum adjudged, or at such 


4. A mortgage or other contract for the loan of money, bv 
Contracts for usufruct of which it is agreed that the use or usutruci 

property in lieu of .interest, of any property shall be allowed in lieu 
or interest, shall be binding upon the parties. 

5. Whenever, under the Reflations of the Bengal Code * a 
Amount of interest to be deposit may be made of the principal 

deposited in certain.csses of sum and interest due upon any mort- 
con^tional sales under Ben- gage or conditional sale of land here- 
gal Regulations. after to be entered into, the amount of 

interest to be deposited shall be at the rate stipulated in the contract, 
OFi if no rate has been stipulated, and interest be payable under the 
Proviso. terms of the contract, at the rate of 

twelve per centum per annum. Pro- 


(4) The District of Lohardaga. — See Gazette of India^ i88i, Pt. I., 

p. S08 1 

(5) The District of Manbhum. — See Gazette of India, i88i, Pt. I., 

p. Sop : 

(6) Pargana Dhalbhum in the District of Singbhum -See Gazette 

of India, i88i, Pt. I., p 510; 

(7) The scheduled portion of the Mirzapur District. — See Gazette 

of India, 1879, ^ 1 P* 3^3 

(8) Jaunsar Bawar — See Gazette of India, 1879, Pt I , p. 382 ; 

(9) The Districts of Hazara, Peshawar, Kohat, Bannu, D ira Ismail 

Khan, and Dera Ghazi Khan — See Gazette of India, i 836 , Pt. 
I., p. 48 : 

(10) The District of Lahaul. — See Gazette of India, iS86, Pt. I , p. 


30 J : 

(11) The Scheduled Dislncta of the Central Provinces. — See Gazette 

of India, 1879. Pt I., p. 771 : 

(12) The District of Sylhet —See Gazette of India, 1879, Pt I., p. 631 : 

(13) The Districts of Kamrup, Naugong, Darrang, Sibsagar, 

Lakhimpur, Goalpara (excluding the Eastern Dvars), and 
Cachar (excluding the North Cachar Hills). — See Gazette of 
/niia, 1878, Pt I.,p 533 , , . * .u 

It has been extended, under s. $ the last-mentioned Act, to tne 
following Scheduled Districts, namely 

(1) Kuraaonand Garhwal — See Gazette of India, 1876, Pt. I., p 000 1 

(2) The North-Western Provinces Tarai — See Gazette of India, 

1876, Pt. I., p. 505. 

* See Ben. Reg. I. of 1798, s. 2. This Regulation is, however, n^ in 
force only in the Santhal Parganas and possibly in the Chota Nagpur JJm- 
sion: and, with the exception of the parts which 
gulation is also in force in the Punjab — See the Punjab Code, Ed looo 
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22. The Judges of such subordinate Courts diall be n ppniiiH 
Appmntment of Subordm* ^7 the Governor of Bombay in Council, 
ate Judges. ghall be called Subordinate Judges. 

No person shall be appdmed a Subordinate Judge iinleas he 
be a subject of the Queen who has practised five ]reai8 as an advo> 
cate of a High Cour{ in India, or aaavi^ in tiie High Court of Ju> 
dicature in Bombay, or who has Qualified for the duties of a Snbordin* 
ate Judge accordiim to such tms as may for the time being be 

S rescnbed by such High Court, or who has taken the degree of 
acheior of Iaws in the University of Bombay 

The tests so prescribed by the High Court shall be notified ra 
the Government Gasette. 

22A.* The Governor-Genend b Council may, by notification 
^ Potnr to fix lout iiouts of m the official Gazette, fix, and, 1^ a 
o* Suboidinxto like notification, from time to time, alter, 
judges. ordingiy junsdic- 

bon of the Subordinate Judges. 

28. The Subordinate Judges shall hold their Courts at such 
Sitnatran of subocdiuto place or places as the Governor of 
C#wn. Bombay in Council may, from tune to 

tim^ appoint within the local limits of their respective junsdictbns. 

Wherever more than one such place is appointed, the District 
Judge shall, subject to the control of the High Court, fix the days 
on nhich the Subordinate Judge s^l hold bis Court at each of 
anch places, and the Subordinate Judge shall cause such days to be 
duly notified throughout the local limits of his jurisdiction 

The same person may be the Judge of more than one subordi- 
nate Court; and in sucn cases the District Judge shall, subject to 
the control of the Hign Court, prescnbe rules for regulating the 
time during which the Subordinate Juige shall sit in each Court. 

The Jndge of any subordinate Court may, with the previous 
sanction m the Hign Court, be deputed by the District Judge to 
the Court of another Subordinate Judge for the purpose of a««Bhna r 
him in the diqfosal ot the suits on bis file, 

Cixaas of Subordinate 24. The Subordmate Judges shall 
Jndgu. be of two classes. 


* S. aaA has bean added by Act IX of i88o, a. a. 


of 1855.] 
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vided that, in the latter case, the amount deposited shall be subject 
to the decision of the Court as to the rate at which interest shall be 
calculated. 

6 . In any case in which an adjustment of accounts may be- 
Rate of interest on future come necessary between the lender and 

adjustments of accounts. the borrower of money upon any mort- 
gage, conditional sale of landed property, or other contract whatso- 
ever, which may be entered into after the passing of this Act, in- 
terest shall be calculated at the rate stipulated therein ; or, if no 
rate of interest shall have been stipulated, and interest be payable 
under the terms of the contract, at such rate as the Court shall deem 
reasonable. 

7. [Saving of pt tor iransaciionsj^ Repealed hy the Repealing 
Acl {XIV. of 18^0). 

8 . [Commencement of Acil\ Repealed hy the Repealing Act 
{XIV of 1870). 

Schedule or Repealed ENAcraiENrs. 

[Repealed hy the Repealing Act {XfV. of 1870 ) .] 



BOHBA.T am COURTS. 


AetnV. 


,to 


SI Judge of aCourt of Small Causes, for the trial of suits cognisable 
bf such Courts up to the amount of 500 rupees, and any S^ordt- 
Bate Judge of the second class with the same junsdicnon up to 
rile amount of 50 rupees.* 

The Governor of Bomby in Council may, whenever he tiiinks 
fit, withdraw such jurisdiction from any Subordinate Judge so 
invested. 


Each 

SwI of Subordinate Judge. 


Subordinate Judge shall use a seal one inch 
and-arl^ in diameter, bearing the 
Royal Crown with foe following 


inscription in English and the prinapal language of foe district— 
*' Subordinate J udge of . ’ 


80 , 81 . [fi'rs/ Suhrduig/e fudges; Peudug fneeediugt^ 
Repealed fy Aei ZIL t 8 f 6 * 


82 .t No Subordinate Judge or Court of Small Causes riiall 
Reference of Government receive or register a suit in which the 
suits. Government or any officer of Govern- 

ment m his official capacity is a parly; but, m every such case, such 
Judge or Court shall refer the plaintiff to foe District Judge m 
whose Cow t alone (subject to the provisions of section 19) such 
suit shall be instituted : 

Provided that nothing in this section shall be deemed to apply 
Pravno. to any suit, merely because— 

(0) a municipal corporation constituted under Bombay 
Act No VI. of 1873, or any other enactment for the 
time being in force, is a party to such suit, and an 
officer of ^vemment is, in his official capacity, a 
member of such corporation, or 


(H) an officer of a Court appointed under the Cods of Qvil 
Procedure, section 4564 last paragraph,} is, m 
virtue of such appointment,} a party to such soft. 

* Bnt (M Act XVII of 1879, ■ 5 (to be read with s. i). 
t S. 3a (except the proviso, vbicb has beta added hereto by e. 3 of 
Act XV. of 1880) has been sabstitated for the onginal by Act X. of 1876, 

* Thu reference to s. 456 of Act XIV. of i88a should eov be meant to 
apply rales 3 (a), (3) and 4 t 4 i of Order XXXII. of Act V. of 1908 (tho 
present Code) e 158 of the latter Aet. 

{ In eL (6) of the proviso to s. 3a, certeln words, repealed by Aet XIL 
of t89ti have nste been omitted. 
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j^peals, receiving pleaiSngs, execution of processes, return of writs, 
and the like, and shall be designated Assistant Judge or Snbordi* 
nate Judge, as the case may be, in charge of die distnct, and sl^l 
continae in such charge nntil the office of District Judge may be 
resumed or assumed by an officer duly appointed thereta 

86 . Any District Judge leaving the sadr station, and proceed- 
Dehgatian of powers of u>g on duly to any place i^in his dis- 

Oistnrt Judge. tnct, may delegate to an Assistant Judge, 

or, in I be absence of an Assistant Judge, to a Subordinate Judge 
at the sadr station, the power of performing such of the duties enu- 
meiated in section 35 as may beemeriteut; and such officer shall 
lie designated Assistant or Su^rdinate Jud^ as die case may te, 
hi charge of the sadr stadon. 

87. In the event of the death, suspension, or temporary 
TemMiwy netoey of absence of any Subordinate Judge, the 

«fEcB <tt Subordinate Judge. District Judge may empower the Judge 
of any sabordinate Court of the same district to perform the duties 
of the Jud^ of the vacated subordinate Court, either at ffie place 
of such Court or of his own Court; but m every such case the 
registers and records of the two Omits shall be kept distinct. 


PART VIIL 

MlHlSXXRlAL OVFICKRS. 

88 . All mmistenal officers of the Civil Courts m each district 
^Appomiment, ftc., of ni- ahall be appointed, and may be fined, 
vintenui oScea. suspended, or dismissed, by the District 

Jndge, suited to such rules as the High Court may, from time to 
time, prescnbe: 

Provided that the Judge of every subordinate Court may, 
aniqect to the like rules, appoint the ministerial officers of snch 
Court, whose salaries do not exceed rupees ten per mensem, and 
may by order fine, suspend, or dismiss any ministerial officer of 
ancb Court who is guilty of any misconduct or neglect m the per- 
formance of the duties of his office. 

Every snch order shall be subject to appeal to the District 
Judge, and the rules for the time bemg applicable to appeals to 
the Court of Session from orders of the Criminal Courts subordl. 
nate thereto fiball apply to all appeals nnder this wipiirm. 



ACT XXIII. OF 1863 

[The Waste Linds (Claims) Act, 1863].* 


Received the G.-G.’s Asseni on the ioth March 1863. 


An Aci io provide /or the Adjudicalton of Claims to Waste /Lands, 

Whereas .it is expedient to make special provision for the 
. - ' speedy adjudication of claims v?hich 

Freambe preferred to vraste lands pro-^ 

posed to be sold or otherwise dealt with on account of Govern- 
ment, and of objections taken to the sale or other disposition ofsach^ 
lands ; It is enacted as follows : — 


* This IS the short title given to the Act by the Indian Short Titles 
Act (XIV of 1897). 

For Proceedings relating to the Bill, see CalcuHa Gazette^ *863, 
Supplement, p 109 

Act XXIil of j 853 has been declared to be in force in— 

(1) the whole of British India, except as regards the Scheduled Dis- 
tricts, by the I-aws Local Extent Act (XV. of 1874) s 

(2) the Arakan Hill Districts, by the Arakan Hill Districts Laws 
Regulation (IX of 1874). 

It has further been declared, by notification under s. 3 (a) of the 
Scheduled Districts Act (XIV. of 2874), to be in force in the following " 
Scheduled Districts : — 

(1) West Jalpaiguri (sea Gazette of India, Mar. 5, i88r, Pt I., p.'i)': 

(2) The Districts of Hazaribagh, Lohardaga, and Manbhum, and. 

Pargana Ohaibhom, and the Kolhan in the District of Singbhum {see = 
Gazette of India, 1881, Pt I , p 504) : \ 

(3) The Porahat Estate in the Singbhum District {see Gazette of 
India, 1807, Pt. L, p. 1059) ; 

(4) Kumaon and Garhwal {see Gazette of India, 1876, Pt. I., p. 605) : * 

(5) The scheduled portion of the Mirzapur District (sea Gazette of- 

India, 1897, Pt. I.. p. 383) i s ^ 

(6) Jaun^r Bawar {see Gazette of India, 1879, Pt- L, p, 382) j ’ ' 

Tr,- TheDistocts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail^' 
Khan, and Dera Ghazi Khan {see Gazette of India, 18S6, Pt L, p 481 . J'' 

I!*® District of Lahaul {see Gazette of India, i 836 , Pt. L, p. noif'." 

(9) The District of Silhat {see Gazette of India, 1879, Pt. L, p. 63 t; 5 sl 

2 000— 14.r0.x909. ' Act xxiii., 1863 
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X4 


The HIg:b 
VacBtiom 


Court may aim pertnlt the Civil Courts uuder its 
control to adjourn for a period or 
periods not exceeding in the whole six 
weeks in each year. 


SCHEDULE: 

EnACXUKNTS RKPRAtlD. 
[Rep»Utd by Act XIV. s/* tSyo.} 



[Actxxni 


^ WASTE LANDS (CLAIMS). 

1 . When any claim shall be preferred to any waste-land pro- 
Provision for enquiry in posed to be sold or otherwise dealt 

claims to land or objections With on account of Government or 
to sale of same. when any objection shall be taken to 

the sale or other disposition of such land, the Collector of the dis- 
trict in which such land is situate, or other officer performing the 
duties of a Collector of land-revenue in such district, by whatever 
name his office is designated, shall, if the claim or objection be 
preferred within the period mentioned in the advertisement to be 
issued for the sale or other disposition of such land, which period 
shall not be less than three months, proceed to make an enquiry 
into the claim or objection. 

2. The Collector or other officer as aforesaid shall call upon 

Procedure in such cases. claimant or objector t? produce any 

evidence or documents upon which he 
may rely in proof of his claim or objection ; and, after considering 
the same, and making any further enquiry that may appear 
preper, sliall dispose of the case by an order for the admission or 
rejection of the claim or objection ; and, if the land is proposed to 
be sold, for the sale of the same subject to any condition or reser- 
vation which, to such Collector or other officer as aforesaid, shall 
appear to be proper. 

If the land is ordered to be sold subject to any condition or 
Notification of condi- reservation, such condition or reserva- 
tions. lion shall be notified to intending pur- 

chasers at the time of sale. 

8. Pending an enquiry into any claim or objection under the 
' Postponement of sale lasl-preceding section, the Collector or 
pending enquiry Other officer as aforesaid shall postpone 

the sale or other disposition of the land ; 

and, if he shall order that such claim or objection be rejected, 
to allow claimant to con- shall further postpone the sale or 
test rejection of claim. Other disposition of the land to allow 


" (10) The Districts of Karorup, Naugong, Darrang, Sibsagar,, 

Lakhimpur, Goalpara (eiv.cluding the Eastern Dvars), and Kachar (exclu- 
ding the North Kachar Hills) {see Gasette of Jndia^ 1878, Pt. I , p 533 )* 

It has been extended, by notification under s. 5 of the same Act, to 
the following Scheduled Districts ; — 

(1) The Western Dvars {see Gaaetie of India, iSySj Pt. I., p* 497 )* 

(2) The North-Western Provinces Tarai {see Gaaetie of India, 1870, 

Im p* 505)* 
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the claimant or objector to contest the order of rejection in the 
manner hereinafter provided. 

4 . If the Collector or other officer as aforesaid shall consider 
Sale to be stopped if the claim or objection to be established^ 

claim appear to be estab- and that the sale or other disposition of 
lished, but may afterwards the land should not take place, he shall 
be proceeded with. gjQp sale or Other disposition of the 

land ; 

but such sale or other disposition of the land may afterwards 
be proceeded with if, on an order issued by the Local Govern- 
ment to tvy the claim or objection as provided in section 6 of this 
Act, the claimant or objector shall fail to establish the same. 

5. If the Collector or other officer as aforesaid shall order 
Delivery to claimant of that the claim or objection be rejected,. 

copy of order of rejection or that the land be sold subject to any 
or of sale condition or reservation, or that it be 

otherwise dealt with, he shall cause a copy of such order to be 
delivered to the claimant or objector ; 


and, if such claimant or objector shall not, within one week 
_ , , £ , front tbe delivery of such copy, or within 

Order when fina . further time .as the Collector of 

other officer as aforesaid, for any special reason to be recorded, 
shall see fit to grant, give notice in writing to such Collector or 
other officer as aforesaid that he intends to contest such order, tho 
order shall be final. 

If the claimant or objector shall, within the time allowed, 
„ t X o j such notice, the Collector or other 

epor o oar . officer as aforesaid shall immediately 

make a report to the Board of Revenue or other superior revenue- 
authority, and shall forward with such report a copy of his order, 
stating fully all the circumstances of the case, and the evidence 
adduced in support or otherwise of the claim or objection ; 

and such Board or other authority, on the receipt of such 

Dec.s.cm of Boord. afler calling for any fnrlher 

intormation which it may consider 
necessary, may confirm, modify, or reverse the order of the Col- 
lector or other officer as aforesaid. 

If the Board or other authority as aforesaid confirm ffie order 

Certification to Court. °r Collector or other officer as 

axoresaid, or modify such order in such 



i 


ovn. couBiSi Mime. 


Act nil Provided that no Incrcftsc to die number of such Courts 
of i873> be made by such Govenunent vddiout the previous 
Banfffiiwi of the Goiemor-Gencral in Council. 

4. The number of Subordinate Judges and District 

NumberofSubord.. Muns* to be apgwnt^ thfe 

lute jndfits and Dn* Act for eadi district shall be fixed 
tnct MunnfB and may, from time to time, be altered, 

by the Local Govemmmit : 

Provided that no addition to the number of sudi offi- 
cers be made by such Government vrithout die pre- 
vious sanction Of die Gmumor-Gcneral in Coimcil. 


5. The place at uhtch any Court under this Act shall 
r . . . , 1 , be hdd may be fixed and may, from 
Qmrtaloeaiitjr. time to time, be altered- 


in die case of a District Comt or a Subordinate Judge's 
Couit— b}' the Local Government; 

in the case of a District Munsifs Court—h}' the High 
Court 

The places fixed for any Court under dds section shall be 
deemed to be widun the local jurisdiction of that Court^ 


Appointment ton- , 6. Wheaever to offioe d to 
canqr m office of Dn- Judge of a District Court (heremaftcr 
irirt Judw « Snbor- ^ •* District Judge or of a 

dioate Judge. Subordinate Ju^ uniter diis Act is 

vamn^ 

or vrbmevcr to Govemor-Gcneial m Coundl has sanc- 
boned an adffibon te to number of Distnet Judges or 
Subordinate Judges under the pioddons of socbon 3 or sec- 
tion 4, 

to Local Governmoit shall appoint to to office such 
duly-qualified person as it dunks proper. 

Appointment fo to- 7 . Whenever to ofiice of a Dis- 
Sflt|«unBf!* Munsif upder this Act is vacant, 


* To s. 5, tbn paragraph has been added by Aet XXL of 
18851 S. • 
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I4 WASTB LANDS (CLAIMS). 

tfiianner as to leave any part of such order in forte' adverse to the 
claimant or objector, the Collector or other officer as aforesaid 
sbajl certify such order to the Court constituted as hereinafter 
provided; ' 

Notice to claimant. . such Court shall forthwith 

give notice to the claimant or objector ; 

and if such claimant or objector shall not . . . * institute a 
Decision when final. suit in such Court to establish his claim 

or objection, the order of the Board or 
X/tber authority aforesaid shall be final. 

6 . The Local Government may, within twelve months after 
Power to order suit to on which the claim of any 

try claim sdmitted by Col- claimant of waste-land, or the objection 

of any objector as aforesaid, shall have 
'been admitted under this Act by the Collector or other officer as 
aforesaid, direct a suit to be brought to try the claim or objection 
of the claimant or objector in a Court constituted as herein- 
after provided. 


7. For the investigation and trial of claims under this Act, the 
Special Court for trying Local Government shall constitute, in 
claims. every dis trict in which there may be any 

waste lands capable of being sold or otherwise dealt with on account 
of Government, a Court consisting of an uneven number of persons, 
not less than three, of whom the Judge of the district or the officer 
presiding m the principal Civil Court of original jurisdiction in the 
district, by whatever name his office may be designated, shall be 
one. 


Any one 
Power of members. 


or more of the members of which such Court shall 
consist shall have power to make all 
such orders m the case as may be 
necessary prior to the hearing of the suit. 

Provided that, whenever the Collector or other officer by whom 
Exclusion of officer mak- the original enquiry was held ts ^he 
ing original enquiry officer presiding in the principal Civil 

Court of original jurisdiction in the district, such officer shall not 
be a member of such Court. 


* In s 5 the words, “ \vithin thirty days from the delivery of such 
notice from the Court/’ have here been repealed by the Indian Limita a 
.Act (IX. of 1871). For limitation, see now the new Indian Limitation a 
dlX, of 1908), First Schedule, No. i. ' 
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cnn cooivTsj'^uDitAS. 


Acl'lII. The picscnt local limitt |of the j«nt><iiclion of ovcij 
of Civil ^urt (otiici than toe Jin’ll Couil) slitill be deemed ■ 
to have been fixed under it is Act. 

‘ 11 The nii>u Coiirl shall fix, and 

ma}, finm umc to iimc, modi^, the 
local juriedicliun of Dislnct !Munsifs. 

If the Pligh Courl a'lsigiH the same local jurisdiehon 
to tvo 01 moio District Ulunsifs, it shall declare uluch of 
them shall be deemed tlic rriiici]'nl Distiai Munsif, and 
the other oi otlicrs shall be tailed 'Ailditional District 
Munsife, and shall take cogiii/aiKC onl) of such siuts and 
applications as ma}, by special oi gt.ncral order in tins 
bidalf, be dnccled by the Dis'nct Judge ‘ 

12 The jurisdiction of a DisTict Judge or a Subor- 

JunBdictmn of D,s- 

tm± jtidgtt or Subor- rules conKuncd in the Lode of Civil 
dinate ludee in ariio* Piocedurt/r to all Original suits and 
nal buits procetiuiiigs of a cimI nature. 

The lurisdictton of a Dis'iict Munsif extends to all' 
lurisdiction of Ditr i’f’O sluts riul proceedings, not oilier* 
tnetMunuf \ijsc i*\i.inpb.il from Ills cogni/ancc, 

of uliicii the amount oi ^.duL of the subject-msiier docs 
not cxceeil two liiuusantl fi>c huncred rupees, 

IS. Rcgulai or spe lal apixials or appeals under Alad- 
AppeniifromdLcnci ms Regulation XI. ot 1832,1 section 9, 
of Uifctnct Courts bhall, wrhcn such appeals arc allowed 
by law, he from the decrees and orders of a District Court 
to the High Couit 

Appeals from die decices and oidcrs of Suboidinatc 
Appellate jnntdic- Judges and District Mmisifs ^all, 
bon of Distnet Court \»hcn sucli appeals are allowed by law, 
he to the District Court, except, when tiie amount or \sdue of 


'To s II, this pd'agtAp b?s been added by Act XXI of 

l88Se & ^ 

t Now Act .XIV ot 188s. 
i Repealed by Act VI. of 1878, 


Lonljuri*>dirtion 
District nlunsife 
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28. When the judgment-debtor under any decree of the Small 

j . Cause Court is a tenant of immoveaole- 

properly, anything attached to such pro- 
by tenant to be deemed move* perl}, and which he migui, before the 
able m e\ecution. termination of his tenancy, lawfully 

remove without the permission of his landlord, shall, for tne purpose 
of the execution of such decree, “ and for tiie purpose of deciaing 
all questions arising in the execution of such decree, ” ’* be deemed 
to be moveable property, and may, if sold in such execution, be 
severed by the purchaser, "but shall not be removed by him from the 
properly until he has done to the property whatever the judgment-deot- 
or would have been bound to do to u it he had removed such thing. 

29. Whenever any judgment-debtor, who has been arrested, 
Discharge of iudgmant- or whose property has been seized in 

debtor on suflncient sucunty. execution of a decree of the Small Cause 
Court, ofters security to the satisfaction of such Court for payment of 
the amount wmch he has been ordered to pay and me costs, tae 
Court may order him to be discharged, or me propany to be 
released. 

80. Whenever it appears to the Small Cause Court that any 
Court may in certain cases judgment-debior under US decree IS un- 
suspend execution of decree, able, from sickness, poverty, or otner 
sufficient cause, to pay the amount of the decree, or, if such Court 
has ordered the same to be paid in instalments, the amount of any 
instalment thereof, it may, from time to lima, for suen time, and 
upon such terms as it thinks fit, suspend the execution of such, 
decree, and discharge the debtor or make suen oraer as it thinks fit. 

31. If the judgment-debtor under any decree of the Small 
Execution of decree of Small Cause Court has not, vrithin the local 
Cause Courtby other Courts, limits of its jurisdiction, moveable pro- 
perly sufficient to satisfy the decree, the Court may, on tae applica- 
tion of the decree-holder, send the decree for exacutioa, — 

(a) in the case of execution against immoveable property 
situate within such local limits— “ to the Madras City Civil Court or 
the High Court of Judicature at Fort William or Bombay, as the 
case may be ; ” f 


* The words quoted have been inserted fay the Pceaidencv Small Cause 
Courts Act (IV of 1906}, s 2 

T In cl. (a) of s. 31, the words quoted have been substituted £or the 
tt ords, “ to tne High Court," by the Madras City Civil Courts Act (VII. of 
1892), s 12. 
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Aetlili (a) the ]\fuhanmiadan law m cases where the parties 
w** are Muhammadans, and the Hindu law m cases where 
the parties are Hmdia, or 

(j) any custom (if such there be) having the force (rf 
law, and governing tiie parties or properly concemed, 


shall form tiie rule of decision, unless sudi law or cus* 
tom has, I 7 l^dative enactment, been altered mabcdidied. 

(f) In cases where no specific rule easts, tiie Court 
shall act according to justice eqmty, and good conscience. 

17. No Bistnct Ju^ Snbordmate Judge, or Dis* 
Judges not to b; tnct Munsif shall tiy any suit to or 
y feroedu di they are m which he IS a party or personally ui* 
^®***^* terested, or shall adjudicate upon ai^ 

proceeding connected with, or arising out of, such stdt. 


No District Judge or Subordmate Judge shall try 
norappe8bfromde> <^PPeal against a decree or order 
CKOS yaseed in otiier pa^ by himself in another capa* 
capacities. Oty, 


When any such suit, proceeding, or aipeal comes be* 
Mode id dispoBiiiff ^ any sudi officer, h^ shall report 
afeach aoita and op* the circumstances to the Court to 
Mb xriucb he is immediately subordinate. 

The supenor Court shall therei^ dispose of die case 
in the manner piescnbed by the Cfode of Qvil Procedure^ 
section 6 .* 


Nothing in tiie lut*precedmg dausc of this section 
shall be deemed to afi^ the extraordinary ongmd mvd 
juMiction of the Hi^ Court. 


Fart lVr~ Mtsconduct of Judges. ' 

18. Any District Judn, Subordinate Jn^ or Dis* 
Supensionof Judge tnctMunslfmay, for anymisconduct, ' 
by Local Government, be suqiended or removed by the Lo* 
cal Government. 


* New see a. as of Act XIV of i88a.--See s. 3 of that Act. 
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35 Ths Registrar may receive applications for the execution 
Registrar may ea«„t. all o£ decrees of any Value passed by the 
dectees with the same powers Court, and may commit and discnar^w 
as a Judge. judgment-debtors, and make any order 

in respect thereof which a Judge of the Court raignt make under 
this Act. 

36 . Every decree and order made by the Registrar in any 
Decrees and orders of Reg. Suit or proceeding shall be Subject to 
istrar to be subject to new the same provisions in regard to new 
-trial as if made oy a Judge. ^ ^lade by a Judge oc the Courc, 


CHAPTER VI.^' 

New Trials and Appeals. 

37. Save as otherwise provided by this chapter, or by any 
General finality of decrees Other enactment for the time being in 

and orders of bmall Cause force, every decree and order of the 

Small Cause Court in a suit shall be 
final and conclusive. 

38 . Where a suit has been contested, the Small Cause Court 

New trial of contested oo the application of either party, 

cases. made within eight days from the date of 

the decree or order m the suit (not being a decree passed under 
section 522 of the Code of Civil Proceduref), order a new trial to 
be held, or alter, set aside, or reverse the decree or order, upon 
such terras as it thinks reasonable, and may, in the meantime, stay 
the proceedings. 

Explanaiton . — Every suit shall be deemed to be contested in 
which the decree is made otherwise than by consent of, or in 
default of appearance by, the defendant. 

39 (/) In any suit instituted in a Small Cause Court in 
Removal of certam causes which the amount or Value of the sub* 
into High Court. ject-matter exceeds the sum of one 

- thousand rupees, the defendant or any one of the defendants may, 
before the day 6xed by the summons for the appearance of the 
defendant, or within eight days after the service of the summons 

Ch- VI has been substituted for the one originally enacted by the 
Presidency Small Cause Courts AQ: (I of 1895), s 13. 

T Act XIV. of 1882.— now the new Code (Act V. of igo8). 
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am. coDXTS, uadras 


Part V,— MnnsisauAt Octicers 

' 22 The mmistenal officers of ffie District Courfs shall 
Appointment, ftc* be appointed, and.maT be su^ended 
of miBistenal oCSoen or removed, by die Judges ^ such 
of Distnct OmrtB Courts, whose orders in such matters 
diall, subject to the control of the High Court,*' be 

28. t He mmistenal officers of die Courts of the 
Appointment and Subordinate Judges and Distnct Muu- 
remonl of minute- siffi shall be appomted by such Subor- 
dmaifi^r^ dmate Judges and Distnct MuQSiffi, 

" respectively subject to the approval 

or confirmation of the District Judge within whose juns- 
dicbon such Courts are situate, and may, '‘subject to the 
control of the High Court,” ** be suspended or ranoved ' 
from office either by the said Distnct Judge or (subject 
to his approval or confirmation) by such Suboi^mate 
Judges and Distnct Munsiffi, reqie^vdy. 

24 Every appointment under diis Fart shall be made 
n«i«« « y.i.hng subject to such rules as the Local 6o^ 
sodi appointments vemment, from tone to time^piescnbes 

on this behalf 

Every person appomted under this Part shall perform 
Dnbes of mimstenal <ltities as may, fiom time to tone, 

tiGBoen be imposed upon him by the presid- 

ing officer of the Cou* 0 which he bdongs 

The present mimstenal officers of die Courts tinder 
Present mimstenal this Act shall be deemed to have been 
officers' appomted under fhis Part 

~ 24A f The Local Government may, at the instance 
Transfer of minute- ^ District Jui^, transfer from 
dal officers any Court, except the High Court, to 

any other Court, except the Hi^ Court, all or any of the 
mmistenal officers of the Court such Judge, or of any 
Subordmaie Judge or Disbnct Mun«f undei his control 

* See Act XXI. of 18S5, «, 4, 

t See Act XIX. of 1877, s a 
t See Act XIX. of 1877, s. 3 
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according to the practice of the High Court, are payable to the 
Government, 


CHAPTER VII. 


Recovery of Possession of Immoveable Property, 


41 . When anv person has had possession of any immoveable 

Summons against 'person property Buuate within the local limits oj 
■occupying property without the Small Cause Court s jurisdiction, ancl 
leave. of which the annual value at a rack-rent 

does not exceed one thousand rupees, as the tenant, or by per- 
mission of another person, or of some peison through whom such 
other person claims, 

and such tenancy or permission has determined or been with- 
drawn, 


and such tenant or occupier or any person holding under, or 
by assignment from him (hereinafter called the occupant), refuses 
to deliver up such property in compliance with a request made to 
him m this behalf by such other person, 


such other person (hereinafter called the applicant) may apply* 
to tne Small Cause Court for a summons against the occupant 
calling upon him to show cause, on a day therein appointed, why 
he should not be compelled to deliver up the property. 


42 . The summons shall be served on the occupant in the 

manner provided by the Code of Civil 
Proceduref for the service of a sum- 
mons on a defendant. 


Service of summons. 


43 . If the occupant does not appear at the time appointed. 

Order for possession contrary, the 

Order possession. applicant shall, if the Small Cause Court 

is satisfied that he is entitled to apply uader section 41, be entitleti 

to an order addressed to a bailiff of the Court directing him to 

give possession of the property to the applicant on such day as the 

Court thinks fit to name in such order. 


* For fee on such applications, see s. 71, infra. 

t 5 ee Act XIV. of 1882, ss. 73 to 93 — But see now the new Code 
(Act V. of 1908), and the provisions thereof corresponding to those of s&. 
72-92 of the Code of 1882. 
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CIVn.<C0UKTS, UADRAS. 


Act 1U< any "Distnct or*** Subordinatei Judge «vHh die juds* 
*£>873’ dictiou'jitf a Judge-of a Court of Small Causes' for- t]lie> 
tnal suits copisable by such Courts up to the'SmouEits 
of rupees five hundred, 

and any District Mundf aidi fiie'same.jurisdictaon up 
innshtaK of Du* U) the amount of rupees 'fifty, “or, 
tnctMttuifwithsiint* on the recommendation of* the High 
larjunsdicuoD. Court, up to any amount not escera* 
mg rupees tvo hundred,*** 

and may, by like notification, vhenever it thinks fi^ 
withdraw such jurisdiction fn»n the “ District or *'* Subordi- 
nate Judge or Munsif so invested. 

29 {Amendmut of Ad XL of t86st yr .] Mtptaled 
fy' Act ik <f tS8^ 

Sections i, 8, 9, 10, and is of Madras Act No. L of 
Amendm«tof Mad- *868 (for Ihe appmtmwt of « Om»- 
m Act I. of 1868 msmnffforthtadmmdratmofcxnl 
oaicramd jusfue, and for m s^mnUndtm and cdlltc- 
htttt ^ thermmuxon the Ni^ot mils) shall be read as if, ^ 
for the words * Civil 'andi'Ziia,* used therein wita refer- 
ence to a Qvil or Zila Judge or Court, the word f District'’ 
was substituted, and as if, for thei words *Fnncipal'Sadr 
Amin,* the words ' Subordmateijudget were substituted.f 

But, save as provided in tins section; notiiing herein con* 
tamed shall be deemed to affect foe said Madras Act, f 

80 The High Court may permit foe Civil Courts un- 
der Its control to adjomn, front time 
Vacation ^ periods not esceedmg in 

foe aggr^te two months in each year. ' 


* See Act XXI. of 1885, s. 5 

t The second and third peragraphs of a. ap have been rendered 

inoperatiTe by the repeal of Mm Act I of 18G8 by Mad Act 11 . 
of 1881, but they have not yet been formally removed from the 
Statiitc>book. 
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And when the applicant was not, at the time of applying for 
Application for order in any such Order as aforesaid, entitled to 
such case an act of trespass, the possession of such property, the 
application tor such order, though no Dossession is taken thereun- 
der, shall be deemed to be an act of trespass committed by the 
applicant against the occupant. 

47t Wnenever, on an application being made under section 
Stay of proceedtngfs on the occupant binds himself with 

occupant giviogf security to two sureties, in a bond for such amount 
bring suit against applicant, j^e Small Cause Court thinks reason- 
able having regard to the value of the property and the probable 
costs of the suit next hereinafter mentioned, to institute, without 
delay, a suit in the High Court against the applicant for compen- 
sation for trespass, and to pay all the costs of such suit in case he 
does not prosecute the same, or in case judgment therein is given 
for the applicant, the Small Cause Court shall stay tne proceed- 
ings on such application until such suit is disposed of. 

If the occupant obtains a decree m any such suit against the 
applicant, such decree shall supersede the order (if any) made 
under section 43 . 

Nothing contained in section 22 shall apply to suits under this 
section. 

48 In all proceedings under this chanter, the, Small Cause 
Proceedings to be regulat- Court shall, as far as may be, and ex- 
by Code of Civil Pro- cspt as herein ottierwise provided, follow 

the procedure prescribed for a Court of 
first instance by the Code of Civil Procedure * 

49. Recovery of the possession of any immoveable property 
Recovery of possession no Under this chapter shall be no bar to 
bar to suit to try title. the institution of a suit in the High 

Court for trying the title thereto. 


CHAPTER VIII. 

Distresses. 

50. Tnis chapter extends to every place within the local 

Local extent of chapter. the ordinary Original civil juris- 

dictions of the High Louris of Judicature 
at Fort William, Madras, and Bombay. 

* Act XIV of 1882 See now the new Code (Act V. of 1008), 

superseding the Code of 1882. 
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IHOIAK COItPAIKHS. 


Sl^TIONS. 

83. Power to reduce capital by 
cancellation of uniuued 
■hares. 

Sui-dtvuMit ^Siafti 

B4 Shares may be divided into 
shares of smaller amount 
S5. Speaal resolution to be em* 
bodied in memorandum of 
association. 

AMuetatuHS lut/cr Pnifii 

a 6 Special ptoviaions as to 
aoeiationa formed for puipoaes 
not of gam. 

Calb ufm Siam. 

oj. Company may have some shares 
fully pud, and othera not 
aS. Manner in which shares are to 
be issued and held 

Ttiuuftt nfSuan. 

ap. Transfer may be registered at 
request of tranafuor. 
Shaie-wamints to beater 
30 Wairant of limited ahaies fully 
paid up may be issued la 
name of beater. 

Coupons 

gl. Effect of ahare.warrsnt 
3s. Re-regisuation of bearer of a 
shate>warrant in the registu 
33 Regulations of the Company 
may make the bearer of a 
shate-wamnt a member 
34. Entries in registu where shaie* 
warrant issued. 

3 $, [S/ampt en sdarr warrenfi, 
dfe]Jli!feuled fy iie Indtan 
Stumf Act (It, ^ sSjfg), 

Cbat^^Name 

36. Power of Companies to change 

name. 

Arttda ii/Astoetaiion, 

37, Regulations to be prescribed 

1^ articles of associabon. 


SacTioNS. 

38. Application of Table A. 

39. Sij^uure and effect of articles 

of association. 

General Pnvment 

40. Registration of memorandum 
I of association and articles of 

association with fees as in 
Tables B and C. 

41. Effect of r^stration. giM 

48 Copies of memorandum and 

articles to be given to mem* 
becst 

43 Prohibition against identity of 

names in Companies 

PART II. 

DlSTRIBUnOM OF CAPITAL AND 
Liabilky op MauBsas of Coii* 
PANIB8 AND ASSOCIATIONS UNDER 

THIS Act. 

Duhttahen tfCapitoL 

44 Nature of interest in Company. 

45 Defininon of "member*' 

46 Ttansfer by personal lepre* 

sentative 

47. Register of members. 

44. Annual list of members. 

49 Particnlars to be contained in 

annual summuy. 

50. Penalty on Company, &c., not 
keeping a proper register 
SI Company to give notice of 
eonsdidatioa or of conven* 
Sion of capital into stock 
58. Effimt cd conversion ot shares 
into stock 

53 Entry of trusts on register 
54. Cmtijfeata of shares or stock 
55 Inspection of register 
5$. Power to close register 
57 Notice of increase of capital 
and of members to be pven 
to Registrar, 

58. Remedy for improper entiy 
or omission of entry in re 
gister. 
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the outer door of which may be open, and may break open the 
door of any room in such dwelling-house for the purpose of seizing 
property liable to be seized under this chapter : 

Provided that he shall not enter or break open the door of 
any room appropriated for the zanana or residence of women, 
which, by the usage of the country, is considered private. 

57. In pursuance of the warrant aforesaid, the bailiff shall 
Property which may be seize the moveable property found in or 
seized. upon the house or premises mentioned 

in ihe warrant, and belonging to the person from whom the rent is 
claimed (hereinafter called the debtor), or such part thereof as 
may, in the bailiff’s judgment, be sufficient to cover the amount of 
the said rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize — 

(a) things in actual use ; or 

(d) tools and implements not in use, where there is other 
moveable property m or upon the house or premises sufficient to 
cover such amount and costs ; or 

(c) the debtor's necessary wearing apparel ; or 

(d) goods in the custody of the law. 

68, The bailiff may impound or otherwise secure the pro- 

lmpoa»d..g d.str.s.. 0^ 

premises chargeable with the rent. 

59 . On seizing any property under section 57, the bailiff 

Inventory. shall make an inventory of such pro- 

Notice of intended ap- perty, and shall give a notice in writing, 

praisement and sale. to the effect of the Form (marked C) in 

the Tnird Schedule hereto annexei, to the debtor, or to any other 
person uoou his behalf in or upon the said house or premises. 

The bailiff shall, as soon as may be, file in the Small Cause 

Copies of inventory and Court copies of the said inventory and 
notice to be iilea. notice. 

60 . Tne debtor, or any other person alleging himself to be 
Application to discharge or the owner of any property seized under 

suspend warrant. this chapter, ot the duly-constituted 

attorney of such debtor or other person, mav, at any time within 
five da) s from sucn seizure, apply to any Judge of the said Court 
10 discharge or suspend the warrant, or to release a distrained ar~ 
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SccnoNs. 

I 

AriUnUioHS. 

g& Power for Compaoies to refer 
matters to arbitration 
97. Power to alter or revoke agree* 
meats for reference 
981 Agreements to be carried into 
elect 

99, Reference to arbitrator 
100. Reference to two or mote arbi- 
trators. 

joi Appomtmeat of arbitrators by 
Cmnpanies 

loa. Appointment of aibitiatora Iqr 
LMal Government 

103. Appointment of arbitrators by 

Companies to supply vacan* 
cieB. 

104. Appointment of arbitrators by 

Local Government to supply 
vacancies. 

105. Appointment of arbitrator not 

revocable. 

106. Appointment of umpire by 

armtiaton 

107. Appomtmentof nmpire by Local 

Government 

108. Appointment of umpire I7 arbi- 

trators to supply vacan^. 

109. Appomtnfent m nmpire by Local 

Govenment to supply va- 
cancy. 

xia Sucoewng arlntrators and 
umpires to have powers of pre- 
decessors. 

111. Reference to nmpire 
Ii3i Power for arbitrators, &&, to 
call for books, foCq and exa- 
mine witnesses on cisth 

113. Ftaoednre in the arbitration, 

114. Arbitration may proceed in ab- 1 

sence of Companies. 

115. Several awards may be made 

116. Awards made m dne tune to i 

bind all parties 

117. Power for nmpire to extend 

period for making his award. 

118. Amrds not to be set aside for 

informabty. 

lig. Awards to be obeyed. 


SscnoNs. 

190. Ag^ments, arbitrations, and 
awards to have elect. 

181. Costs of arbitration and award. ' 
188. Payment of costs 
183. Submission to arbitration to be- 
lled in Court 


PART IV. 

Winding-dp op Companies and 

AaSOCIAHONS DNOBB THIS ACT. 
JPnltmnaty, 

I84. Meaning of " contributory. ” 
18$. Nature of liability of oontnbn- 
tory 

ia6 Contributories in case of death. 

187 Contnbntones in case of insoL 

vency. 

WiitdtHg^ fy COMTI, 

188 Circumstances under whidi 

Company may be wound np 
by Court 

lag Company when deemed unable 
to pay its debts 

130 Definioon of "tiie Conrt ’* 
Definition of " debts . " 

131. Application for winding-np to 
jfo made by petition 
138. Contributory when not qnabfied 
to present winding.np petition. 

133. Commencement of wiiwn9>np 

by Conrt 

134. Court may pant injunction. 

13^ Course to be pnianra by Conrt 

on hearing petition 
136 Smts to be stayed after order for 
winding-np 

137. Copy of order to be forwarded 
to Registrar. 

138 Power a Court to stay proceed- 

ings 

139 Elect of order on share-capital 

of Company limited ly guaran- 
tee 

140. Conrt may have regard to wishes 
of creditors or contnbntones 



.of 1882.3 


PRESIDENCY SMALL CAUSE COURTS 


27 


63 . In any case under section 60 or section 61, if the value 
Power .0 transfer to High of the subject-matter m dispute exceeds 
Court cases involving more one thousand rupees, the applicant or 
than one thousand rupees. claimant may apply to the High Court 

to transfer the case to itsrlf, and the High Court, on being satisfied 
that it IS expedient that the case should be disposed of by itself, 
may direct the case to be transferred accordingly, and may there- 
upon alter or set aside any order passed in the case by a judge of 
the Small Cause Court, and may make such order therein as the 
High Court thinks fit. 

Every application under this section shall be made within 
seven days from the date of the seizure of the subject-matter in 
dispute. 

In grant'ng applications under this section, the High Court 
may impose such terms as to payment of, or giving security for, 
costs or otherwise as it thinks fit. 

The procedure in cases transferred under this section shall 
conform, as far as may be, 10 the procedure in suits before the 
High Court in the exercise of its ordinary original civil jurisdiction f 
and orders made under this section may be executed as if they 
were made in the exercise of such jurisdiction ; and every such 
order awarding or refusing compensation shall bar any suit for 
the recovery of compensation for any damage caused by the dis- 
tress which gave rise to the case wherein such order was made. 


64 . In default of any order to the contrary by a Judge of a 

Small Cause Court, or by the High 
Court, any two of the said bailiffs may, 
at the expiration of five days from a seizure of property under this 
chapter, appraise the property so seized, and give the debtor notice 

in writing to the effect of the Form 
(marked D) in the Third Schedule hereto 
annexed. 


Appraisement. 


Notice of sale. 


The bailiffs shall file in the Small Cause Court a copy of every 
notice given under this section. 

65 . In default of any such order to the contrary, the distrain- 

ed property shall be sold on the day 
mentioned m such notice, and the said 
bailiffs shall, on realizing the proceeds, pay over the amount there- 
of to the Registrar of the Small Cause Court; and such amount 

shall be applied first in payment of the 
costs of the said distress, and then i» 


Application of proceeds. 
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msuN couPANns. 


Sections. 

186. Liquidators on condnsion of 

trinding'up to make np an 
account 

187. Liqnidaton to report meatisg to 

Registrar 

1S8 Costs of Tolnntaiy liquidation. 
iSp. Saving of rights of creditors, 
tgo Poner of Court to adopt pro* 
ceedinga of vdnntary n^ing- 
np 

Windtng-up subject to its Supemdon 
^ihtComi, 

igt. Power of Court on application 
to direct winding*np subject 
to supervision 

192. Petition for wiading-np aubject 
to snpernsion 

193 Court may have regard to wishes 

of creditors. 

194 Poner to Court to appdnt ad- 

ditional bqoidator in wind- 
ing-np anlq^ to supervision, 

195. EfiectM order of Court for wind- 

ing-up subject to supervision 

196. Appointment in rertain caiee of 

voinntaiv liquidators to office 
of offieisu liquidators. 

S^UmmteS Premshtu. 

197. Dispositions after commence- 

ment of winding-np avoided 
xg8. Botda of Company to be evi- 
dence 

199 Disposal of boohs, accounts, and 
documents of Company 
aoo. Inspection of books. 
flooA Ftion^ of debts, 
aox. General scheme of liquidation 
may be sanctioned 
SOS. Pbwer to compromise 
aoj. Where compromise proposed. 
Court may order a meeting of 
rreditors, &c , to decide as to 
such compromise 

004. Power for liquidators to accept 
shares, &e , as a consideration 
for sate of property of Com- 
pany. 


Sections 

S05 Mode of determining price. 

sod Appointment ^ arbitrator when 
questions are to be determined 
by arbitraboa 

soy Vacancy of arbitrator to be sup- 
plied. 

soB. Appmntment of umpire. 

acg. Pmr of arbitrators to call fer 
books, Ac. 

Sia Costs to be in discretion of 
arbitrators. 

art. Submission to arbitration may 
be fiied in Court 

aia Certain attachments, distressesi 

- , . and executions to be void. 

813 Frandnient prdterence. 

ai4 Power of Court to assess dam- 
ages against delinquent di- 
rectors and officers 

315 Penalfy on falsification of books. 

810 Prosecution of delinquent di- 
rectors in case of wmding-np 
by Court. 

817. Penally for Mse evidence. 

ai8 Wmding-up may be referred to 
District Court 

819 Transfer of winding-np from 
one Distnct Court to another, 

T ' 

PART V. 

REOISTEATIOH-OrFICE. 

880. Conslitntion of rqfistration- 
ot^ 


i PART VI. 

Application of Act to Companies 

RBOISTERSD UNDER THE JOXNT- 
STOCK C0MPANIH8 Aon. 

881. Application of Act to Com- 
panies formed under Act XIX. 
of 1857 or VII of 186a 
888. Application of Act to Com- 
panies registered under Act 
XIX. of 1857 or VII of 1866 
883. Mode of tiansfemng shares 
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CH^^PTER IX. 

References to High Court. 

69 . ^ ( /) If two or more Judges of the Small Cause Court 

stt together in any suit, or in any pro-' 
Reference when compulsory. Chapter VII. of this Acf, 

and differ in their opinion as to any question of law or usage having 
the force ot law or the construction of a document, which construc- 
tion may afiect the merits, or 

if, in any suit or any such proceeding in which the amount or 
value of the subject-matter exceeds five hundred rupees, any such 
question arises upon which the Court entertains reasonable doubt, 
and either parly so requires, 

the Small Cause Court shal 1 draw up a statement of the facts 
of the case and the point on which there is a difference of opinion, 
or on which doubt is entertained, and refer such statement with its 
own opinion on the point for the opinion of the High Court ; and 
the provisions of sections 619 to 621 of the Code of Civil Proce- 
dure! shall, so far as they are applicable, be deemed to apply as if 
such reference had been mad e under section 617 of the said Code. 

(5) When the Small Cause Court refers any question for the 
opinion of the High Court as provided in sub-section (i), it shall 
either reserve judgment or give judgment contingent upon such 
opinion. 

70 . When judgment is given under section 69 contingent 

„ . ^ , , , upon the opinion of the High Court, the 

sucr“"SerericV “bT^par^tJ ag^mst whom such judgment IS 

against whom contingent given Shall at once furnish security, to 
judgment given. te approved by the Small Cause Court 

for the costs of the reference to the High Court, and for the amount 
of such judgment ; 

Provided that no security for the amount of such judgment 
shall be required in any case in which the Judge who trieQ«the case 
has ordered such amount to be paid into Court, and the same has 
been paid accordingly. 


n 11 S been substituted for the original section by the Presidency 

Small Cause Courts Act (IV. of 1906), s. 4. 

t These references to Act XIV . of 1882 shall now be taken to be made 
to Act V. of igo8.-«See section 158 of Act V. of igo8. 
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74. The Small Cause Court may, whenever it thinks fit, receive 
Fees and costs of poof and register suits instituted, and applica- 
, persons. lions under section 41 made, by poor 

persons, and may issue processes on behalf of such persons, without 
payment, or on a part-payment, of the fees mentioned m sections 
71 and 72. 


75 . The Local Government may, from time to time, by noti- 
„ , fication"^ in the official Gazette, vary the 

Power to vary fees. . - - 


amount of the fees payable under 
tions 71 and 72 . 


sec- 


Provided that the amount of such fees shall in no case exceed 
•the amount prescribed by the said sections. 

76 . The expense of employing an advocate, vakil, attorney. 
Expense of employing legal or Other legal practitioner, incurred bjr 
piactuioners. any party, shall not be allowed as costs 

in any suit, or in any proceeding under Chapter VII. of this Act, 
in the Small Cause Court, in which suit or proceeding the amount 
or value of the subject-matter does not exceed twenty rupees, unless 
the Court is of opinion that the employment of such practitioner 
was under the circumstances reasonable. 


77. Nothing contained in this chapter shall affect the provi- 
Sections 3, 5, and 25 of sions of Sections 3, 5, and 25 of the 
Court Fees Act, 1870,! saved. Court Fees Act, iSyo.f 


CHAPTER XL 


Misconduct of Inferior Ministerial^Officers. 

78 . The Chief Judge may, by order, fine, in an amount not 

Power to fine oSc.ro. f T 

bailiff, or other inferior miu'Sterial offi- 
cer of the Court who is guilty of misconduct or neglect in the 
performance of the duties of his office; and such fine may be 
deducted from his salary. 


* For instances of such notifications in — 

Bombay — see Bombay List of Local Rules and Orders, 
Vol. L, Ed 1896, pp. 423 and 423 , 
Madras — see Madras List of Local Rules and Orders, 
Vol I., Ed. i8gS, pp 204 and 20S 

t Act VII of i8;o. 
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[ActVt 


2 > On and from the commencement of this Act, the Indian 
(^mpames Act, 1866,* shall be re- 
pealed. But such repeal shall not 
affect— 


Repeal of Act X. of 1866. 


(0} the incorporation bf any Company registered under 
the said Actor any Act thereby repealed ; 

(^) any right or pnvil^e acquired, or liability incuired, 
under be said A^ or any Act thereby repealed ; 


(c) Table Bf in the Schedule annexed to Act No. XIX of 
18571 or any part thereof so far as the same 
applies to any Company existing at the time of the 
commencement of bis Act. 


And all references to the said Indian Companies Act, 1866,*' 
in Acts or Regulations passed before be commencement this 
Act, shall be as if made to bis Act ; and all rules made, fees 
directed, resolutions passed, and ober things duly done, under 
be same Act, shall be deemed to be respectively made, directed, 
passed, and done under this Act | and all Companies under the 
same Act shall be deemed to be Companies under bis Act. 


Iatn|icetation>ciauw--< 


8. In bis Act, unless there be 
something repugnant in the subject or 
context— 


or 


Insurance Company " means a Company that carries on the 
„ . ^ „ business of insurance, eiber solely, or in 

nunnce npanyi common \rib any ober business 

businesses ; 

** Court ” means be prinapal Civil Court of original jurisdic- 
tion in a district, and includes the High 
Court in the exercise of its ordinaiy 
original civil Junsdiction; 

" District Court " means be principal Civil Court of original 

■ ■ « Distnet Court. » jnnsdjction m a dmtrict, but does not 

include be High Court in be exercise 
of Its ordinary original civil junsdicbon. 


"Court,” 


* Act X of 1866 {RepiaUd fy a s^tkis Aet,) 
t Pnated in Appendix I., tnfra. 

^ Aet XIX. of 1857 was r^iealed faj Aet X. of 1866, s arp. 
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offender to be detained m custody ; and, at any time before the 
rising of the Court on the same day, may, if it thinks fit, take cogni- 
sance of the offence, and punish the offender v/ith fine which ‘may 
extend to two hundred rupees, and, in default of payment of sucn 
fine, with imprisonment in the civil jail for a term which may ex- 
tend to one month, unless such fine is sooner paid. 


84 . In every such case the Court shall record the facts 

constituting the offence, the statement 
(if any) made by the offender, and the 


Record in such cases. 


finding and sentence. 


If the offence is under section 228 of the Indian Penal Code,* 
the record must show the nature and stage of the judicial proceed- 
ing in which the Court, when interrupted or insulted, was sitting, 
and the nature of the interruption or insult offered. 


Procedure where Court 
considers that case should 
not be dealt with under sec- 
tion S3. 


85 If the Court considers that a person accused of anj 

offence referred to in section S3, and 
committed m its view or presence, should 
be imprisoned otherwise tnan in default 
of pajment of fine, or inat a fine ex- 


ceeding two hundred rupees should be imposed upon him, or if 
the Court is, for any other reason, of opinion that the case should 
not be disposed of under section 83, the Court, after recording the 
facts constituting tne offence and the statement of the accused as 
hereinbefore provided, may forward the case to a Presidency 
Magistrate, and may require security to be ghen for the appearance 
of such accused person before such Magistrate, or if sufffcient se- 


curity IS not given, may forward him under custody to such 
Magistrate. 


Such Magistrate shall deal with the accused person in the 
manner provided by the Code of Criminal Procedure, f and may 
sentence the offender 10 punishment as provided in the section of 
the Indian Penal Code^ under which he is charged 


86. When the Cou'-t has, under section S3 or section 85, 
Discharge of offender on punished an offender, or forwarded him 
submission or apology. to a Presidency Magistrate for trial, for 

refusing or omitting to do anything which he was lawfnlh required 
to do, or for any intentional insult or interruption, the Court may, 
in its discretion, discharge the offender, or remit the punishment on 

* Act XLV. of iSdo. 

t Seg now Act V. of 1S9S, Ch. XXXV. and s, 3 (r). 

Act XV., 2882.-3. 
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imXUN COKPANZESi 


CActVX. 


The ninth Fart— to mlacdlaneons provldons. 


PART I. 


CoNSmOZlOM ASB iNCOBFORAtZOK Ot COUPAHIBS AND ASSOCMXIONS 
VHDBaxBZsAdr. 


AfoMrandum ^AstoaoHm, ^ 

6. Any seven or more persons associated for any hwfiil 

ModeoffonDinaCoopaav. by subscribing their 

^ ^ ^ names to a memorandum of association, 

and otherwise complying with the requisitions of this Act in 
respect of registration, fum an incor^rated Company, with or 
vddioat limited liability. 


’Foreigners are persons within the meaning of 
this section, aidiough the whole or any part of the budness of the 
proposed Company is intended b) be transacted out of British 
Bidia. 


7. The liability of the members of a Company formed under 
Mode of lioiitina liahbty this Act may, according to the memo* 

of memben. randum of association, be limited either 

to the amount if any, unpaid on the shares respectively held by 
them, or to such amount as the members may respectively under- 
take by foe memorandum of association to contribute to tbs assets 
of the Company in foe event of its being wound up. 

Where a Company is formed as a limited Company, the 
Dneeton with unhaited hability of foe directors or managers of 
liability. snch Company, or of foe managing 

director, may, if so provided by the memorandum of association, 
be unlimited. 

8. Where a Company is formed on the principle of having foe 
Mf.nf.inm of aasocw. liabili^ of Its members limited to foe 

tionofaCbmi^ybmitedby amoDDt unpaid on their shares, berein- 
sbans. gfter retered to as a Company limited 

by shares^ the memorandum of association shall contain the follow- 
ing things (that is to say) 


* C/.s 4 of the Companies Act, iBSj (Stit 30 A 31 Vict, e. 131). 



PRESIDENCY SMALL CAUSE COURTS. 


of x832.] 


35 


menls in such form and manner as such Government or Court, as 
the case may be, thinks fit. 

92. The Small Cause Court shall, at the commencement of 

each year, draw up a list of holidays 
Holidays and vacations. vacations to be observed in the 

Court, and shall submit the same for the approval of the Local Go- 
vernment. 

Such list, when it has leceived such approval, shall be pub- 
lished in the local ofiBcial Gazette, and the said holidays and vaca- 
tions shall be observed accordingly. 

93. The Governor-General and Members of his Council, the 
Certain persons exempt Governors of Fort St. George ^ and 

from arrest by Court. Bombay, and the Members of their re- 

spective Councils, the Lieutenant-Governor of Bengal, and the 
Chief Justices and Judges of the High Courts established under 
the twenty-fourth and twenty-fifth of Victoria, Chapter 104,"^ shall 
not be liable to arrest by order of the Small Cause Court. 

No suit to lie upon decree 94. No suit shall lie on any de- 
of Court. cree of the Small Cause Court. 


95 Any person ordered by the Small Cause Court to be 

Place ol .mp,.sonment >n>Pr'SOned may be imptisoned in such 

place as the Local Government, from 
time to time, appoints in this behalf. 


96. If any person against whom any suit is brought for any- 

Tender in suit for anything thing purporting to be done by him un- 
done under Act. der this Act has, before the institution 

of the suit, tendered sufficient amends to the plaintiff, the plaintiff 
shall not recover. 

97. AH prosecutions for anything purporting to be done un- 

Limitation of prosecutions. commenced Within 

three months after the offence was com- 
mitted. 


* The Indian High Courts Act, i86i. 


14 


IHDUR CrarAlOBS. 


[Act VI. 


10. jWhere agSom pany is formed on the principle of having 
niieni«andBra“rf"SS3i? M Hoi* plac«* on the liability of its 
turn of an nnlimited Com- members (hereinsner referred to as an 
fuy. d d 't I a‘ci 1 J nnlimited Company), the memorandum 
of,association]sball contain the followmg thinj^ (that Is to say) • 

(a) the name of the proposed Company; 

(S) the part of British Indn in vhich the registered office of 
ibe Company is proposed to be situate ; 

(c) the objects for which the proposed Company is to be 
«stabliAed. 

11. The memorandum itf association dfali be mgned by each 
S^aiun and eStct of subscnber in the presence of, and be 

iBomorandum of asuaation. attested by, one Witness at the least It 
•diall, when registered, bind the Company and the members thereof 
to the same extent as if each member had subscribed his name 
thereto, and there wen in the memorandum contained, on the part 
of hiniself, his heirs, esecutois, and administrators, a contract to 
observe all the conditions of such memorandum subject to the pro- 
visions of this Act. 


12. Any Company limited by shares may so far modify the 
Pomr of cabin Com- conditions Contained in itB memora^um 
pmdeitoiltamanonndum of associafion if autbonxed to do SO by 
ofasirantion. regulations as ongmally framed, or 

as altered by special resolution in manner hereinaftw mentioned, 
as to increase its capital, by the issue of new shares of such amount 
as It thinks expedient, or to consolidate and divide its capital into 
shares of laiger amount than its existing shares, or to convert its 
paid-up shares into stock ; but, save as idoresaid, and save as 
hereinafter provided, no alteration shall be made by any Company 
in the conditions contained in its memorandum of association. 


Stiaclm tf CapUtA tad Skares.*" 

18. Any Company lintited by shares may, by special reaoln- 
Poiwr to Company to re- tion, SO far modify the conditions con- 
duce capital. ^ tamed m its memorandum of association, 

if authorized so to do by its regulations as onxmally framed, or as 
altered by special resolution, as to reduce its capital , but no snch 


* ( 3 r. fs. g to 19 of the Companies Act, 1867 (Stat 30 & 31 Vict , e, 
IS*)- 
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THE FIRST SCHEDULE— 

{See section 2,) 

Enactments repealed— 

C. — Act of the Governor of Bombay in CotinciU 


Number and year. 

Subject. 

Extent of repeal. 

VI. of 1864 

For the better regulation of the 

So much as has not 

diet-money of persons impri< 
soned by the Bombay Court 

been repealed. 

i 

of Small Causes. 
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IKDUK COUPANIBS. 


[Act VI; 


to odd, ftnd the CSoart may, U it thinks fit so to do, dispense vith 
Ae addition of, Ae srords "and reducted" as mentioned in section 

* 4 . 

* In any case that the Conrt thinks fit so to do, it may require 
the Company to publish, in such manner as the Court thmks fit, 
the reasons for the reduction or such other information regarding 
the same as the Court may think expedient with a view to give 
ptqier information to the public in relation to such reducuon, and, 
n the Court thinl^ fit, the cause which led thereto. 

16. Where a Company proposes to reduce its capital, every 

CndiloM nay olqeet to ?***»« 

leduction, tod list of object* date fixed by the Court, is enutled to 
ntr creditors to be settled by my debt or claim which, if that date 
Crart. iIjq commencement d the winding- 

np of the Company, would be admissible in proof against the 
Company, shall be entitled to object to the proposed reduction, 
and to be entered m the list of creditors who are so entitled to 
object. 

The Court shall settle a list of such creditors, and, for that 
purpose, shall ascertain, as far as possible, without requiring an 
application from any cr^itor, the names of such creditors and the 
nature and amount of their debts or claims, and may publish 
notices fixmg a certain day or days within which creditors of the 
Ctmpany, who are not entered on the lis^ are to claim to be so 
entei^, or to be excluded from the right of ol^'ecting to the pro- 
posed r^uction: 

■ Provided that, when the xednction does not involve either 
the dinunuoon of any liabihty in respect of unpaid capital, or the 
payment to any shai^older of any paid-up capital, the creators 
m the Company shall not, unless the Court otherwise directs, be 
entitled to obje^ or required to consent, to the reduction. 

17. When a creditor, whose name is entered on the list of 
Gnirt may dnpenw with Creditors, and wbose debt or claim is 

consent of creditor on seen- not discharged or determined, does not 
nty bang xmn for his debt, consent to the proposed reduction the 
Conrt may (if it thinks fit) disease with such consent on the Com- 
pany secnifog the payment of the debt or claim of such creditor 
by setting apart and appropnating, m such manner as the Cbnrt 


* O', a. 4 of the Companies Act, 1877 (Stat 40 A 41 Vict , e. a|S). 
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PRHSIDEhCY SMALL CAUSE COURTS. 

THE THIRD SCHEDULE— 
FORM S — [continued), 

C. 


{See uciion jp.) 

In the Small Cause Court for 

Form of Inventory and Notice. 


{State particulars of property seized.) 


Take notice that I have this day seized the moveable property con- 
tained in the above inventory for the sum of Rs. being the amount 

of morth’s rent due to A. B at Idst, and that, unless you 

pay the amount thereof, together with the costs of this distress, within five 
days from the date hereof, or obtain an order from one of the Judges or the 
Registrar of the Small Cause Court to the contrary, the same will be ap- 
piaiscd and sold pursuant to the provisions of Chapter VIU. of the Presi- 
dency Small Cause Courts Act, i88a. Dated the day of 18 . 

(Signed) B. F., 

Bailiff and Appraiser, 


To C, D, 


D. 

{See section 64.) 

In the Small Cause Court for 

Take notice' that we have appraised the moveable property seized on 
the day of , under the previsions tf Chapter VIII, of 

the Presidency Small Cause Courts Act, 1882, of which seizure and pro- 
perty a notice and inventory wefe duly served upon you {or upon 
on your behalf, as the case may be) under date the , and that the 

said property will be sold on the [two clear days at least after 

the date of the notice) at pursuant to the provisicns of the 

said Act Dated this day of 18 . 

(Signed) E F., 

G. H., 

Bailiffs and Appraiseis 


To C, D, 


INDIAN COUPANIES. 


[ActVZ. 
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19. The minute, when registered, shall be deemed to be 
Mmute to forn part of substituted for the corresponding part 
mamoranduni of aawaatioii. of the memorandum of association of 
the Company, and shall be of Uie same validity, and subject to the 
same alterations, as if It had been originally contained in the 
memorandum of association; and, subject as In this Act mentioned, 
DO member of the Company, whether past or present, shall be 
liable in respect of any share to any call or contribution exceeding 
in amount the difference (if any) between the amount which has 
been paid on such share and the amount of the share as fixed by 
the minute. 

20< If any creditor, who is entitled, in respect of any debt or 
Savine of nahts of cndi* claim, to Object to the reduction of the 
tors who an ignorant of pro* capital of a Company under this Act, is, 

in consequence ^ his ignorance of the 
proceedings taken with a view to such reduction, or iff their nature 
and effect with respect to his claim, not entered on the list itf 
creditors, and after such reduction the Company is unable, within 
the meaning of this Act, to pay to the creditor the amount of such 
debt or claim, every person, who was a member of the Company 
at the date of the registrauon of the order and minute relating to 
the reduction of its capital, shall be liable to contribute for the 
payment of such debt or claim ao amount not exceeding the 
amount which he would have been liable to contribute if the Com* 
pany had commenced to be wound up on the day prior to such 
registration , and, on the Company being wound up, the Court, on 
the application of such creditor, and on proof that be was ignorant 
of the proceedings taken with a view to the reduction, or of their 
aatnie and effect with respect to bis claim, may, if it thinks fir, 
settle a list of such contributones accordingly, and make and 
enforce calls and orders on the contributories settled on such list 
in the same manner, m all respects, as if they were ordinary 
contributories in a winding*up. 

Nothing in this section shall affect the rights of the contribu* 
tones of the Company among themselves. 

21. A minute, when registered, shall be embodied in every 
RegisteRd imnute to be copy of the memorandum of association 
cmboaied m memorenduin of issued after its registration; and, if any 
amwabon. Company makes default in complying 

with the provisions of this section, it shall incur a penalty, not 
^ ceediq g ten rupees for each copy in respect of which such 
default IS made; and every director and manager of the Company, 
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THE FOURTH SCHEDULE. 

iSe£ sec/ion 72.) 

Fees for Summonses and oruER Processes. 


When the amount or 
value of the subject* 
matter exceeds 

But does not exceed 

Fee for sum* 
monses. 

Fee for other 
processes. 

Rs. 

Rs. 

Rs 

A. 

P. 

Rs 

A. 

P. 

0 

10 

0 

2 

0 

0 

2 

0 

10 

20 

0 

4 

0 

0 

4 

0 

20 

SO 

0 

8 

0 

0 

8 

0 

50 

100 

1 

0 

0 

I 

0 

0 

100 

200 

1 

4 

0 

2 

0 

0 

200 

300 

1 

8 

0 

3 

0 

0 

300 

400 

I 

12 

0 

4 

0 

0 

400 

SOO 

2 

0 

0 

s 

0 

0 

500 

600 

2 

4 

0 

6 

0 

0 

600 

700 

2 

8 

0 

7 

0 

0 

700 

800 

2 

12 

0 

8 

0 

0 

800 

goo 

3 

0 

0 

9 

0 

0 

900 

1,000 

3 

4 

0 

10 

0 

0 

1,000 

1,100 

3 

6 

0 

10 

8 

0 

1,100 

1,200 

3 

8 

0 

11 

0 

0 

1,200 

1,300 

3 

to 

0 

11 

8 

0 

1,300 

1,400 

3 

12 

0 

12 

0 

0 

1,400 

1.500 

3 

14 

0 

13 

8 

0 

1 soo 

1,000 

4 

0 

0 

13 

0 

0 

1,600 

1,700 

4 

2 

0 

13 

8 

0 

1,700 

1,800 

4 

4 

0 

14 

0 

0 

1,800 

1.900 

4 

6 

0 

14 

8 

0 

1,900 

2,000 

4 

8 

0 

IS 

0 

0 


Act XV., t882.~4. 
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XHDIAK COaiPAXlKS. 


CActvr. 


25. The statement of the number and amount of the shares 
Specnl rasolution to bo mto which the capital of the Company 
embo&ed in memorandum of is divided, contained in every copy of 
““®**'“* the memorandum (rf association issued 

after the passing of any such special resolution, shall be m accord- 
ance tilth such resolution ; and any Company which makes default 
in complying with the provisions of this secuon shall incur a 
penalty, not exceeding twenty rupees, for each copy in respect of 
which such de&ult is made , and every director and manager of 
the Company, who knowingly orwtlfull} authorises or permits such 
ddfauit, shall incur the like penalty. 

Astoaahotts not for Pttft!' 

26 Where any association, which might be formed under 
Speaal proraioaB as to this Act as a limited Company, proves 
aascaatioOT formed for pur- to the Loral Government that it is 
pores not of gam. farmed for the purpose of promotmg 

commerce, arl, science, chanty, or anv other useful object, and that 
it 18 the intention of such association to apply the prohis, if any, oi 
other income of the association, in promoting its objects, and to 
prohibit the pajment of any dividend tons members the Local 
Government may, by liccnsef under the hand of one of its Secre- 
taries, direct such associauon to be irgistered with limned iiabilitv, 
wi^out the addition of the woid '* limited " to its name , and such 
associauon may be registered accordingly, and, upon registration, 
shall enjo} all the privileges, and be subject to the obligations by 
tins Act imposed on limited Companies, with the exceptions that 
none of tibe provisions of this Act that require a limited Company 
10 use the word " limited ” as any part of us name, or to publish its 
name, or to send a list of its members, directors, or managers to 
tbe Registrar, shall apply to an asBOCiaiton so registered 

The license by the Local Government may be granted upon 
such conditions and subject to such regulations as the Local 
Government Auiks fit to impose ; and such conditions and regula- 
tions shall be binding on the association, and may, at the opdon 
of the Local Government, be inserted m the memorandum and. 
articles of association, or in both or one of such documents. 


* Cf.o as of the Companies Act, tSSy (Stat 30 & 31 Viet , c 13O 

f For instance of such diiectaon, m Madras List of Local Rules and 
Orders, Vol. I , Ed. 189?, p. 164. 
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SkarMBorrimii h JBeanr.* 

80. In tbe case of a Coffipaojr Ifa ited bj sfaara^ tlie^GDmiMnr, 
Wainat of limited thates if authorised 80 to do by Its regulations 

ittBypaid up may ba latiied as o^g^nBU 7 firamed, or as altered by 
inrame of bearer. special resolution, and, subject to the 

provisions of such regulations, may, vitii respect to any share wbi<& 
is folly pitid op, or with respect to stock, issue, under their com* 
mon seal, a varrant (hereinafter referred to as a share^varranf) 
stating that the bearer thereto is enutled to the shares or stock. 
- therein specified, and may provide, by 

^ * coupons or otherwise for tiie pajfment 

of the future dividends on such shares or stock. 

81. A diare>vanant shall entitle the bearer thereof to tite 

mtd. of alMn.mmiit. ^ transferred 

by the deliveiy of tiie share-warrant. 

82. Tbe bearer of a share-warrant shall, sul^ect to the 
of bearer regulations of tbe Company, be entitled. 


TTrjfTnsfTJTiTN 


»«"*«’• cellation, to have bis name entered as a 

member in tbe register of members; and tbe Company sb^l be 
responsible for any loss Incurred by any person by reason rf flw 
Oompaire entering, in its r^;ister of mmnber^ the name dt wy 
bearer of a share-warrant in respect of tbe shares or stock specified 
therein without tiie share-wanant being aurrendered and cancwed. 

88 The bearer of a share-warrant may, if the regulaftona of 

Resutabons of the Com- *6 Company so pn>»i<l^ b® 
panymay mafce the bearer be a member of tbe Company witnm 
ofasbare-wamiitameiiiber. the meaning of this Act, either to rite 

full extent, or for such purposes as may be prescribed by toe rq[u- 
iatione: 

Provided that the bearer of a riiare-warrant shall not be 
qualifii^, in respect of tbe shares or stock specked in snch wariMt 
for being a director or manager of tiie company !o cws where 
such a qualification is prescribed by the regulauons of the Company- 

34. On the Issue of ariiare-warrant in respect of any share 

Entnes in regmter irhere w Stock, the Compaiy shall stiite ont, 
fdiBie-Mtraiitisnwd. of Its raster of members, the name oi 


* Ctf.» ay to 31 and 3a of the Companies Ac^ i8(^ (Stat, 30 ft 31^ 
Vfct.ftlSl). 
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sidwcnben to tbe memorandum of asaociation, and prescnbing 
snob regulations for the Company as tbe subscribers to 
memorandum of association deem expedient. 

The articles shall be expressed in separate paragraphs nnm- 
bered consecutivriy. They may adopt all or any of the proTisIons 
contained in the Table marked A m tbe First Schedule hereto. 
Ibey shall, m the case of a Company, vhether limited by a 
guarantee or unlimited, that has a capital divided into shares, 
State tbe amount of capital with which the Company proposes 
to be registered, and, in the case of a Company, whether limbed 
by guarantee or unlimited, that has not a capital divided into 
eoares, state the number of members with which tiie Company 
proposes to be registered, for the purpose of enabling the Re- 
gistrar to determine the fees payable on registration. 

In a Company limited by guarantee or unlimited, and 
having a capital divided into shares, each subscriber shall take 
one share at the least, and shall write, opposite to bis name m tbe 
memorandum of assoclailon, tbe number of shares he takes. 


88. In the case of a Company limited by shares, if the 

AopficEtioeof Table A. ®««o«“dum of associatitm IS not ao- 
^ companied by articles of association, 

or, in 80 for as the articles do not exclude or modify the regu- 
lations contained in tbe Table marked A in tbe First Schedule 
hereto, tbe last-mentioned regulsuons shall, ao br as the same are 
applicable, be deemed to be tiie regolations of the Company, in 
tbe same manner and to the same extent as if tiiey bad been 
inserted m articles of association, and tbe articles bad been duly 
registered. 


89. The articles of association shall be printed and shall be 
Sttnatun and ot Signed by each subscnber in the pre* 
arbdes of awocutKin. sence of, and be attested by, one witness 

at tbe least. 

When registered, they shall bind the Company and tiie 
members tberem to the same extent as if each member had subs- 
cribed bis name thereto, and as if such articles contained a con- 
tract on the part of himself, bis heirs, executors, and adminis- 
trators, to conform to all the relations contained la wch articles 
subject to the provisions of this Act. 

All moneys payable by any member to the Company in 
putsuance of £e condiuons and regulations of tbe Cbmpany, or 
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THE PRESIDENCY-TOWBS INSOLVENCY ACT 

1909 

(Act No. III. of 1909). 


(Received the G.-G.’s Assent on the xsth March 1909.) 

Act to ammd the Law of Insolvencv in the Presidency-towns and 
the Town of Rangoon* 

Whereas it is expedient to amend the law relating to insol- 
vency in the Presidency-towns and the town o£ Rangoon; It is 
hereby enacted as follows ; — 


Preliminary. 

1 

Short title and commence- 1 * ) This Act may be called the 

vment. Presidency-towns Insolvency Act, 1909. 

(2) It shall come into force on the first day of January 1910. 


Definitions. 


2 . In this Act, unless there is any- 
thing repugnant in the subject or 
context, — 


(a) “ creditor ” includes a decree-holder ; 

(d) “ debt ” includes a judgment-debt, and debtor ” includ- 
es a judgment-debtor ; 

(c) “Official Assignee” includes an acting Official 

Assignee ; 

(d) “ prescribed ” means prescribed by rules ; 

(rf) “ property ” includes any property over which or the 
profits of which any person has a disposing power 
which he may exercise for his own benefit ; 

(f) “ rules " means rules made under this Act ; 

(g) “ secured creditor” includes a landlord who, under any 

enactment for the time being in force, has a charge 
on land for the rent of that land ; 

(A) “ the Court ” means the Court exercising jurisdiction 
under this Act ; and 

{*') “ transfer of property ” includes a transfer of any 
interest therein and any charge created thereon. 
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incorporated CompAn]r, and having perpetual succession and a 
common seal, but with such iiability'on the part of the members to 
contribute to the assets of the Company, m the event of the same 
being wound up, as is hereinafter mentioned. 

A certificate of the incorporation of any Company {^ven by 
the Registrar shall be concluiive evidence that all the requisitions 
of this Act in respect of registration have been complied with. 

42. A copy of the memorandum of association, having an- 
Copies of memorandam thereto the articles of association, 

anda^es to be given to if any, shall be forwarded to every 
nemben. member, at his request, on payment 

of such sum, not exceeding one rupee, as may be prescribra by 
the Company for each copy ; md, if any Company makes default 
in forwarding a copy of the memorandum of association and 
articles of association, if any, to a member in pursuance of 
this section, the Company so making default shall, for each such 
offence, incur a penalty not exceeding twenty rupees. 

48 No Company diall be registered under a name identical 
Prahibtbon against Identity ’^h^h a subsisting Com- 

et names m Cnmpanies. pany IS already ri^stered, or so nearly 
resembling the same as to be calculated to deceive, except in a 
case where such subsisting Company is m the course of being dis- 
solved, and testifies its consent m such manner as the Registrar 
requires. 

If any Company, through inadvertence or otherwise, is, without 
such consent as aforesaid, registered by a name identical with 
that by which a subsisting Company is registered, or so nearly 
resembling the same as to be calculated to deceive^ such first- 
mentioned Company may, with the sanction of the Registrar, change 
its name; and, upon such change being made, the Registrar shall 
enter the new name on the roister in the place of the former 
name, and shall issue a certificate of incorporation altered to meet 
the arcumstances of the case ; but no such alteration of name shall 
affect any rights or obligatkms of the Company, or render defective 
any legal proceedings instituted, or to be insututed, by or against 
the Company, and any legal proceedmgs may be condm^or 
c omm enced against the Company by its new name that might have 
been continued or commenced against the Company by its- 
former name. 
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{e) to examine any person summoned by the Court under 
section 36. 

(^) An officer appointed under this section shall not have 
power to commit for contempt of Court. 

7. Subject to the provisions of this Act, the Court shall have 
Power of Court to decide full power to decide all questions of 
all questions arising: m m- priorities, and all other questions what- 
solvency. soever, whether of law or fact, which 

may arise in any case of insolvency coming w'lthin the cognizance 
of the Court, or which the Court may deem it expedient or 
necessary to decide for the purpose of doing complete justice, 
or making a complete distribution of property in any such case. 


Appeals in insolvency. 


Appeals. 

8. (/) The Court may review, 
rescind, or vary any order made by it 
under its insolvency jurisdiction. 

(j?) Orders in insolvency matters shall, at the instance of any 
person aggrieved, be subject to appeal as follows, namely 

(a) an appeal from an order made by an officer of the Court 
empowered under section 6 shall he to the Judge 
assigned under section 4 for ihp transaction and 
disposal of matters m insolvency, and no further 
appeal shall he except by leave.of such Judge; 

(5) save as otherwise provided in clause (a), an appeal 
from an order made by a Judge in ffie exercise of 
the jurisdiction conferred by this Act shall lie in the 
same way, and be subject to the same provisions, 
as an appeal from an order made by a Judge in 
the exercise of the ordinary original civil jurisdiction 
of the Court. 


PART II. 

Proceedings from Act of Insolvency to Discharge. 

Ads of Insolvency. 

9. A debtor commits an act of in- 
solvency in each of the following cases, 
namely : — 


Acts of insolvency. 
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member, distinguishing each share by Us number, 
and of ibe amount paid, or agreed to be considered 
as paid, on the shares of each member; 

( 3 ) the date at which the name of any person was entered m 
the register as a member; 

(0 the date at which any person ceased to be a member. 

Where a share-warrant has been issued under section 30, until 
the warrant is surrendered, the particulars mentioned in section 34 
sbail be deemed to be the particulars which are required by this 
section to be entered in the register of members of a Company ; 
and, on the surrender of a warrant, tlie date of such surrender shall 
be entered as if it were the date at which a person ceased to be a 
member. 


Any Company acting in contravention of this section shall 
incur a penalty not exceeding fifty rupees for every day during 
which Its defiiult in complying with the provisions of this section 
•cominues, and eveiy director or manager of the Company, who 
knowingl) and wilfully authonzes or permits such contravention, 
shall incur the like penalty. 


48 . Every Company under this Act, and having a capital 
A 1 1 ^ ^ 1. . divided into shares, sliall masc, once at 

Je»t m CKH’ ;e>V, > J« of .11 p«loo> 
who, on die fourteenth day succeeding the day on which the ordi* 
uaiy general meeting, or, if there is more than one ordinary general 
meeting m each year, the first of such orduiaiy general meetings, is 
held, are members of the Company. Such list shall state the 
names, addresses, and occupations of all the members therein 
mentioned, and the number of shares held by each of them, and 
shall contain a summaiy spepifymg the following particulars : — 


(a) the amount of die capital of the Company and the 
number of shares into which it is divided; 

(j) the number of Glares taken from the commencement of 
the Company up to the date of the summary ; 

(e) the amount of calls made on each share; 

(<0 the total amount of calls received ; 

(«) tbe total amount of calls unpaid; 

(/) the total amount of shares forfeited; 
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Explanation ^ — The presentation o£ a petition by the debtor shall 
be deemed an act of insolvency within the meaning of this section, 
and, on such petition, the Court may make an order of adjudica- 
tion. 

„ . . . . ^ 11. The Court shall not have juris- 

Restnctjons on jurisdiction. to make an Order of adjudica- 

tion, unless — 

(fl) the debtor is, at the time of the presentation of the in- 
solvency petition, imprisoned in execution of the 
decree of a Court for the payment of money in any 
prison to which debtors are ordinarily committed by 
the Court in the exercise of its ordinary original 
jurisdiction; or 

(5) the debtor, within a year before the date of the pre- 
sentation of the insolvency petition, has ordinarily 
resided or had a dwelling-house, or has carried on 
business, either in person or through an agent, 
within the limits of the ordinary original civil juris- 
diction of the Court; or 

(r) the debtor personally works for gam within those limits ; 
or, 

i^d) in the case of a petition by or against a firm of debtors, 
the firm has carried on business, within a year before 
the date of the presentation of the insolvency petition, 
within those limits. 

Conditions on which credi- X2. (/) A creditor shall not be 

tor may petition. entitled to present an insolvency petition 

against a debtor unless — 

(a) the debt owing by the debtor to the creditor, or, if two 
or more creditors join m the petition, the aggregate 
amount of debts owing to such creditors, amounts to 
five hundred rupees, and 

{b) the debt is a liquidated sura payable either immediately, 
or at some certain future time, and 

(f) the act of insolvency on which the petition is grounded 
has occurred within three months before the pre- 
sentation of the petition. 

C^) If the petitioning creditor is a secured creditor, he shall, in 
his petition, either state that he is willing to relinquish his security 
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the provisions of this Act which are applicable to shares only shsll 
cease as to so much of the capital as is converted into stock; and 
the register of members hereby required to be kept by the Com- 
pany, and the list of members to be forwarded to the Registrar, 
shall show the amount of stock held by each member in the list 
instead of the amount of shares and the particulars relating to 
ahares hereinbefore required. 


S 3 . No notice of any trust, express, implied, or constructive, 
I Katrv nc ^6 eoteTed on the register, or be 

< EiHqr .«•»<» <««<.. t, ti, Jt,^* „ ^ oa, 

of Companies under th's Acl^ and registered in British India. 


54 . A certificate under the common seal of the Company, 
Certificate et Oumt or specfiyiog any shares or stock held 
stock. any member of a Company, shall be 

prtmO/aeu evidence of the utle of the member to the share or 
shares or stock therem specified. 


55 .* The register of members, commencing from the date 1^ 

loip«ai<» of neuter. f « repsim of the Company. shaU 

be kept at the registered office of the 
'Company hereinafter mentioned. Except when closed as herein- 
after mentioned, it shall, during business-bours, but subject to such 
reasonable restrictions as the Company in general meeting may 
impose, so that not less tban two hours m each day be appointed 
for inspection, be open to the inspection of any member gratia, 
and to the inspection of any other person on the payment irf one 
rupee or such less sum as the Company may prescnbe for each 
inspection. 


Every such member or other person ,may require a copy of 
such register, or of any pan thereof, or of such hst or summary of 
members as is hereinbefore mentioned, on payment of two 
for every hundred words required to be copied. 

if such inspection or copy is refused, the Company shall 
incur for each refusal a penalty not exceedmg'fifty rupees, and 
a further penalty not exceeding twenty rupees for every day 
during which such refusal continues. 

Every director and manager of the Company who knowiagly 
authorizes or permits such refusal shall incur the like penalty. 

• The pravjsioiis of Oils section and of s. do apply to deplicata 
cMstm— 8. 3 of tho Indiaa Companies (Btanen Rsgutera) An 
dV. of 1900}— 'Appendix III,, %njra. 
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( 7 ) Where proceedings are stayed, the Court may, if, by- 
reason of the delay caused by the stay of proceedings or for any 
other cause, it thinks just, make an order of adjudication on the 
petition of some other creditor, and shall thereupon dismiss, on such 
terms as it thinks just, the petition on which proceedings have 
been stayed as aforesaid. 

( 5 ) A creditor’s petition shall not, after presentation, be with- 
drawn without the leave of the Court. 

C ondiite on which dobior 14. A debtor shall not be enhUed 

may petition. to present an insolvency petition un- 

less — 

(a) his debts amount to five hundred rupees, or 

( 3 ) he has been arrested and imprisoned in execution of 
the decree of any Court for the payment of money, 
or 

(f) an order of attachment in execution of such a decree has 
been made, and is subsisting against his property. 

15. (/) A debtor’s petiuon shall allege that the debtor is 
Proceeding's and order on unable to pay his debts, and, if the' 

debtor’s petition. debtor proves that he is entitled to 

' present the petition, the Court may thereupon make an order of 
adjudication unless, in its opinion, the petition ought to have been 
presented before some other Court having insolvency jurisdiction. 

(a) A debtor's petition shall not, after presentation, be with- 
drawn without the leave of the Court. 

16. The Court may, if it is shown to be necessary for the 
Discretionary powers as to protection of the estate, at any time 

appointment of interim re- after the presentation of an insolvency 

petition, and before ^an order of adjudica- 
tion is made, appoint the Official Assignee to be tnhrvn. re- 
ceiver of the property of the debtor, or of any part thereof, 
and direct him to take immediate possession thereof or any part 
thereof, and the Official Assignee shall thereupon have such of the 
powem conferable on a Receiver appointed under the Code o|. 
Civil Procedure, 1908 ,* as may be prescribed. 


* Act V. of 1908. 


3 * 


IHDIAK COtlPAXISS. 


[Act VI ' 


justice of the case, make an order for the rectification of the register, 
and may direct the Company to pay all the costs of such application, 
and any damages the party aggneved may have sust^oed. 

The Court may, in any proceeding under this section, decide 
any question relaung to the title of any person who is a piriy to 
such proceeding to have hts name entered in, or omitted from, the 
register, whether such question arises between two or more mem- 
bers or alleged members, or between any members or alleged 
members, and the Company, and whether there has or has not 
been default on the part of the Company; and generally the Court 
may, in any such proceeding, deode an} question that it msy be 
necessary or expedient to decide for the rectification of the register ' 
provided that the Court may direct an issue to be tried in which 
any question of law may be raised ; and an appeal in the maimer 
diiectol by the Code of Civil Procedure*' shall lie. 

59. Whenever any order has been made for rectif}ing the 

Notice to Reautnr of register m the case of a Company itere- 

rectifieation of recister. by required to send a list of Its members 

to the Registrar, the Court shall, by its order, direct that due nouen 
of such rectificstion be given to the Registrar. 

60. t The registei of members shall be prm^fme evidence- 

„ ^ . of any matters by this Act directed or 

Raster to bo evidence. amhonsed to be inserted therein. 

tf Membtrs. 

61. In the event of a Company formed under this Act being 
UabHity of preieni and wound up, every present and past memr. 

past nembers of Company, ber of Such Company shall be liable to 
contribute to the assets of the Company to an amount snfificient for 
payment of the debts and lubilities the Company, and the costs, 
charges, and expenses of the wmding-np, and for the payment of 
such sums as may be required for the adjustment of the 
lights of the contributories amongst themselves, with the qualifica- 
tions fbllowmg (that is to 8ay)^— 

(a) No past member shall be liable to contribute to the 
assets of the Cbmpany if he has ceased to be a 
member for a pmM of one year or upwards pnor 
to the commencement of tbs wmding-up : 

* Tbu iderence should now be read sa applying to Act V of ipoS 
^its is8 of that Act 

f Stt footnote to s. 55 at P 30 
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20. Notice o£ every order of adjudication, stating the name, 
A j L * nf address, and description of the insolvent, 

Advertisement of order or .• 

adjudication. the date of the adjudication, the Court 

by which the adjudication is made, and the date of presentation of 

the petition, shall be published in the Gaseite of India, and in the 

local official Gazette, and m such other manner as may be 

prescribed. 

Annulmmi of Adjndicaiion. 


21. (/) Where, in the opinion of the Court, a debtor ought 
Pow^rfor Court to annul not to have been adjudged insolvent, or 
adjudication in certain cases, where it is proved to the satisfaction of 
the Court that the debts of the insolvent are paid in full, the 
Court may, on the application of any person interested, by order 
annul the adjudication. 

(2) For the purposes of this section, any debt disputed by a 
debiot shall be considered as paid in full if the debtor enters into 
a bond, in such sum and with such sureties as the Court approves, 
to pay the amount to be recovered in any proceeding for the re- 
covery of or concerning the debt with costs, and any debt due to a 
creditor who cannot be found, or cannot be identified, shall be 
considered as paid in full if paid into Court. 


22. Where it is proved to the satisfaction of the Court that 
Concurrent proceedings in insolvency proceedings are pending in 
British Courts. any other British Court, whether within 

or without British India, against the same debtor, and that the 
property of the debtor can be more conveniently distributed by 
such other Court, the Court may annul the adjudication, or may 
stay all proceedings thereon. 


23. (/) Where an adjudication is annulled, all sales and 

ProcMd..gso»a.nulment. of property and payments 

duly made, and all acts theretofore 
done, by the Official Assignee or other person acting under his 
authority, or by the Court, shall be valid,’ but the props cfy of the 
debtor who was adjudged insolvent shall vest in such person as 
the Court may appoint, or, in default of any such appointment, 
shall revert to the debtor to the extent of his right or interest 
therein, on such terms and subject to such conditions (if any) as the 
Court may declare by order. 


{ 2 ) Where a debtor has been released from custody under 
the provisions of this Act, and the order of adjudication is annulled- 


34 iksxan ccoGMNiiSi [AetVL 

62<* With respect to the contributions to be required in the 
Liahlity of director whoie event of the Winding'^ of ft i«rff ite d 
K^hty tt unlimited. Company from any director or manager 
vhose Imbiiity is unlinuted, the foiloving modifications shall be 
made m the last-preceding section 

(a) Subject to the provisions hereinafter contained, aaj 
such director or manager, whether past or present 
shall, in addition to his liability (if any) to contribute 
as an ordinary member, be liable to contribute as 
if he were, at the date of the commencement ttf siidi 
windmg>up, a member of an nnlimited Company. 

(£) No contribulKm required from any past director or 
manager, who baa ceased to hold such of^ for a 
period of one year or upwards prior to the com- 
mencement at the windfflg>up, shall exceed the 
amount (if any) which he ia liable to contribute as 
an ordmary mmnber of the (Company. 

(c) No contnbution required from any past director or 

manager in respect of any debt or liability of the 
Company cmitiacted after the time at which he 
ceased to hold such office diall exceed the amount 
(if any) which he is liable to contribute as an ordi- 
nary member of the Company. 

(d) Subject to the provisions contained in the regidations 

m the Company, no contnbntion requited from any 
director or manager shall exceed the amount (a 
any) which he is liable to contribute as an ordinary 
member unless the Court dunks it necessary to 
require such coninbutiou m order to satisfy the 
debts and liabilities of the C^psoy, or the costs, 
charges, and eiqienses of the wmding-up. 


PART in. 

SlASAgnaNi ano AmmiaTiUTioH of Cwpanibs Aim Assocuc 
xiDHS mmaa ran Acr. 

Fmiimt ftr Profidm ^ QniUmt 

68. Every j^Company under this Act (haD have a registered 
ReguiMed office of Com. Office to which all commuuicaUiw and 
posy. notices may be addressed. If vaj 


* O', s. 5 (d the Companies Act^ 1867 (Stat 30 ^ 31 Viet.| a 131). 
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proper^ End wEy coiniiisnco End tEks effect Et End for such time es 
the Court mEy direct, End mEy be revoked or renewed es the Court 
iHEy think fit. 

(j) A protection-order shall protect the insolvent from being 
arrested or detained in prison for any debt to which such order 
shall apply, and any insolvent arrested or detained contrary to the 
terms of such order shall be entitled to his release i 

Provided that no such order shall operate to prejudice the 
right of any creditor in the event of such ordei being revoked 
or the adjudication annulled. 

(^) Any creditor shall be entitled to appear and oppose the 
grant or a piotection-order, but the insolvent shall be prmd facie 
entitled to such order on production of a certificate signed by the 
Official Assignee that he has so far conformed to the provisions of 
this Act. 

( 5 ) The Court may make a protection order before an in- 
solvent has submitted his schedule if it thinks it necessary to do so 
in the interests of the creditors. 


26. (/) At any time after the making of an order of adjudi- 

cation against an insolvent, the Court, 
Mecteng. of editors. application of a creditor or of 

the Official Assignee, may direct that a meeting of creditors shall 


be held to consider the circumstances of the insolvency and the 
insolvent's schedule and his explanation thereof, and, generally, 
as to the mode of dealing with the property of the insolvent. 


( 2 ) With respect to the summoning of, and proceedings at, 
a meeting of creditors, the rules in the First Schedule, shall be 
observed. 


27. (/) Where the Court makes an order of adjudication, 
Pubhc examination of the siiail hold a public Silting on a day to 
nisolvent. be appointed by the Court, of which 

notice shall be given to creditors in the prescribed manner, for the 
examination of the insolvent, and the insolvent shall attend*thereat 
and shall be examined as to his conduct, dealings, and property. * 

{ 2 ) The examination shall be held as soon as conveniently 
may be after the expiration of the time for the filing of the insol- 
vent’s schedule. 


(j) Any creditor who has tendered a proof or a legal practi- 
tioner on his behalf may question the insolvent concernino* his 
affairs and the causes of his failure. . ° 
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porting to be a seal of the Company whereon its name is not so 
engraven as aforesaid, or issuer or authonaes the issue d, any 
notice^ adveibsemen^ or other official pabhcation of such Com* 
pany, or signs, or authorises to be signed, on bdialf of such Cbm> 
pany, any bill of exchange, hundi, promissoiy note, endorsement, 
cheque^ 01* order for money or goods, or issues, or authorises to be 
issued, say hnll of parcels, mvoice, receipt, or letter of credit of the 
Company wherein its name is not mentioned in manner aforesaid, he 
diall be liable to a penalqr of one thousand riqiees; and shall for* 
ther be personally liable to the bolder of any such bffi of exchange, 
hundi, ^omissoiy note, cheque, or order for money or goo^ for 
the amount thei^, unless the same is duly paid by the Company. 


CmttMit. 


67.t Contracts on behalf of any Company under this Act 
Cdael. hx mU. I*" “ *» 


(e) Any contract, which, if made between private persons, 
would be by law rrauired to be in writing, and, if 
made accoimng to ii^glish law, to be under seal, 
may be made on behalf of the Company in writing 
under the common seal of the Company; and such 
contract may be in the same manner varied or 
dischaxged: 

(3) Any contract, which, if made between private persons, 
would be by law required to be in writmg signed by 
the parties to be charged therewith, may be made 
on behalf of the Company m wnnng signed by vaj 
person acting under the express or implied authon^ 
d the Company: and such contract may, in the 
same manner, be varied or discharged : 


(c) Any contract, which, if made between private persons, 
would by law be valid, ^though made by parol only, 
and not reduced mto wnting, may be made by 
parol on bdialf of the Company b; any person 
acting under the express or implied authority of the 
Company, and such contract may, in the same way, 


' * In 8. 66, the word "or" has been inserted by the Repealing and 

.Amtn^g ^be Companies Act, 1867 (Stat 30 ft 31 Viet, c. IS*)* 
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f The insolvent may. at the meeting, amend the terras of 
his oroDOsal if the amendment is, m the opinion of the Official 
tsfenTcaloutod to benefit the geneml body of oteduors. 

(4) Any creditor who has proved his debt may assemjto, or dissent 

from the proposal by a letter in the prescribed form addressed to the 
Official Assignee so as to be received by him not later than day 
preceding the meeting, and any such assent or dissent shall have effect 
as if the creditor had been present, and had voted at tne meeting. 


29 ( /) The insolvent or the Official Assignee may, after 
Approvll of proposal by the proposal 13 accepted by the creditors 
Cou«. ^ ^ apply to the Court to approve ir, and 

notice of the time appointed for hearing the application shall be 
given to each creditor wno has proved. 

( o) ENceot where an estate is being summarily administered or 
special leave ot the Court has been obtained, tne application shall not 
be heard until after the conclusion of the public examination of the 
insolvent. Any creditor who has proved may be heard by the Court 
in opposition to the application notwithstanding that ue may, at a 
meeting of creditors, have voted for the acceptance of the proposal. 

(j) The Court shall, before approving the proposal, hear a 
report ot the Official Assignee as to the terms thereof, and as to 
the conduct ot the insolvent and any objections whicn may be 
made by or on behalf ot any creditor. 


(4) Where the Court is of opinion that the terms of the pro- 
posal are not reasonable, or are not calculated to benefit the 
general body of creditors, or in any case in which the Court is 
required to refuse the insolvent’s discharge, the Court shall refuse 
to approve the proposal. 

(5) Where any facts are proved on proof of which the Court 
would be required either to refuse, suspend, or attach conditions to 
the debtor's discharge, the Court shall refuse to approve tne 
proposal unless it provides reasonable security for payment of 
not less than four annas in the rupee on all the unsecured debts 
pioveable against the debtor’s estate. 

(d) No composition or scheme shall be approved by the Court 
which does not provide for the payment, in priority to other debts, 
of all debts directed to be so paid in the distribution of the property 
of an insolvent. > 


(7) In any other case the Court may either approve or refuse 
to appiove the proposal. 


Act III., 1909.— 2. 
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the form marhed D in the Sint Schedule hereto, or as near thereto 
as ciranmstsnces will admit: and a copy of such statement diall 
be put np in a conqiicooos place in the legiatei^ ofiBce of the 
Company, and in every hranch*office or place where the bnnness 
of the Company is carried on. 

If default IS made in compliance with the provisions of this 
Section, the Company shaO be liable to a penalty not erceedmg 
fifty mpees for every day during which auchdefanlt continues; 
and eve^ director and manager of the Company who knowingly 
and wilfully autborues or permits sudi default shall incur the mm 
penalty. 

Every member and every meditor of any Company mention* 
ed in this seohon shall be entitled to a copy cf the ai>ove4nen'* 
tioned statement on payment of a sum not eimeeding e^fat annas. 

70. Every Company under this Act, and not having a capital 
lilt of dincton to be aent divided into shares, shall keep at its re* 
loReeisinr. gittered office a register containing tiie 

names and addresses and the occupauons of its dnectors or mana- 
gers, and shall send to the Reg^tiar of Jointetock Companiea a 
copy of such register, and stuill, hrom time to time, notify to the 
Registrarany chi^e that takes place m such directors or managers. 

71 If any Company under this Act, and not having a caid- 
FomUy on Comnny not tui divided into shares^ makes default m 
heepnecquiterofScccton. keeping a register df its directors or 
managers, or m sending a copy d such register to the Registrar in 
comphanca with lbs foregoing rules, or m notifying to the Regis- 
trar any change that takes place id sw^ directors or managers, 
such delmquent Company shall incut a penally not exceeding one 
hundred mpees for ev^ day during which such deftiult coniinnes ; 
and evmy director or manage d the ConqiBi^ who knowingly and 
wilfulfy autiionses or permits such d^nlt dull incnr the like 
penalfy. 

72. A piomissoiy note, bSi of exchange, or btmdi shall be 
Pfonmoiy ootifc biui of deemed to have been made, drawn, 
csidiMUo, and huois. accepted, or endorsed on behalf of any 
Company nnder this Aa if nude, drawn, accepted, or endorsed 
in the name of the Company by any person acting under the antho- 
li^ of the Company, or d made, drawn, accepted, or endorsed lv» 
or on behalf or on acconnt of, the Comj^y by any person acting 
under the antbonqr of the Comj^. 
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shall submit to such examination, and give such information, as the 
meeting may require. 

(o) The insolvent shall — 

(fl) give such inventory of his property, such list of his 
creditors and debtors, and of the debts due to and 
from them respectively, 

(5) submit to such examination in respect of his pro- 
' perty or his creditors, 

(c) wait at such times and places on the Official Assignee 
or special manager, 

execute such powers-of*attorney, transfers, and instru- 
ments, and 

(«) generally do all such acts and things in relation to his 
property and the distribution of the proceeds amongst 
his creditors, 


as may be required by the Official Assignee or special manager, 
or may be prescribed, or be directed by the Court by any special 
order or orders made in reference to any particular case, or ,made 
on the occasion of any special application by the Official Assignee 
or special manager, or any creditor or person interested. 

(j) The insolvent shall aid, to the utmost of his power, in the 
realisation of his property and the distribution of the proceeds- 
among his creditors. 


(^) If the insolvent wilfully fails to perform the duties imposed 
-upon him by this section, or to deliver up possession to the Official 
Assignee of any part of his property, which is divisible amongst his 
creditors under this Act, and which is for the time being in his 
possession or under his control, he shall, in addition to any other 
punishment to which he may be subject, be guilty of a contempt 
•of Court, and may be punished accordingly. 


1 

34. (/) The Court may, either of its own motion, or at the 

or o£ 

any creator, by warrant addressed 
to any police-officer or prescribed officer of he* Court, cause an 
insolvent to be arrested, and committed to the civil prison, or if 
in prison, to be detained until such time as the Court may order 
under the following circumstances, namely : — * 
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75 . * Evet; Company formed under this Act after the com* 
Cnnpeny to bdd meetmif mencement of tUs Act shall hold a 

within nx months after regie* general meetup Within SIX months after 

Its memorandum of association is regis- 
tered ; and, if such meeting is not held, the Company shall be 
liable to a penalty, not exceeding fifty rupees a day, for eveiy day 
after the expiration of such six months until the meeting is held ; 
and every director or manager of the Company, and every snbs* 
onber of the memorandum of association, who knowingly aoAonses 
or permits such defoult, shall be liable to the same penalty. 

76 . Subject to the proidslons of this Act, and to the condi* 
Power to niter rtgulniions tbns contained in the memorandum o£ 

by special resolution. association, any Company formed under 

this Act or the Indian Companies Act, i866,f may, in general 
meeting, from time to time, by passing a fecial resolution in 
manner hereinafter mentioned, alter all or any tn the relations of 
the Company contained in the articles of assodation or in the Table 
marked A in the First Schedule, where auch table is applicable to 
the Company, or make new regulations to the exclusion of, or in 
a^uion to, all or any of the regulations of the Company. 

} Any legidationa so made by special resolution shall be 
deemed to be regulations of the Company of the same validity as 
S they bad been originally contained in the articles of association, 
and shall be sulqect m like manner to be altered or modified I7 
any subsequent special resolution. 

Any limited Company formed under this Act or the Indian 
Pomr to make hibdity of Companies Act, 1866 1 way, by a qie* 
dinctonvnhinited. aal resolution, if authorised to do so I7 

its regulations as originally framed, or as altered by special resolu- 
tion, from time to time, modify the condhuons contained in its 
memorandum of assoaation so or as to render unlimited, from and 
after the date of such resolution, the liabiliqr of its directors or 
managers, or of the managing director. Such special resolution 
shall be (d tiie same validity as if it bad been oiigmally contained 
in the memorandum of association, and a copy ther^ shall be 
embodied m, or annexed W, every copy of the memorandum of 
assoaaitoD which is issiwd after the pus^ of the resolution. 

* OftStMof tiieConpaiiiei Act, 1887 (Stat 30631 Vict., c. 131). 

t Act X of 1866 (npwed by s. 8 of this Act). 

f s 8 of the Companies Act, 1867 (Stat 30& 31 Viot., e. 131}. 



of X909.] PRESIDENCY-TOWNS INSOLVENCY. 

Court may require any such person to produce any documents in his 
custody or power relating to the insolvent, his dealings, or property. 

{ 2 ) If any person so summoned, after having been tendered 
a reasonable sum, refuses to come before the Court at the time 
appointed, or refuses to produce any such document, having no 
lawful impediment made known to the Court at the time of its 
sitting and allowed by it, the Court may, by warrant, cause him 
to be aporehended and brought up for examination. 

Cj) The Court may examine any person so brought before 
it concerning the insolvent, his dealings, or property, and such 
person may be represented by a legal practitioner. 

If, on the examination of any such person, the Court is 
satisfied that he is indebted to the insolvent, the Court may, on 
the application of the Official Assignee, order him to pay to the 
Official Assignee, at such time and in such manner as to the 
Court seems expedient, the amount in which he is indebted, or 
any part thereof, either in lull discharge of the whole amount or 
not, as the Court thinks fit, with or without costs of the examination. 

(5) If, on the examination of any such person, the Court is 
satisfied that he has in his possession any property belonging to 
the insolvent, the Court may, on the application of the Official 
Assignee, order him to deliver to the Official Assignee that pro- 
perty, or any part thereof, at such time, m such manner, and on 
such terms, as to the Court may seem just. 

(d) Orders made under sub-sections (^) and (5) shall be 
executed m the same manner as decrees for the payment of 
money, or for the delivery of property, under the Code of Civil 
Procedure, 1 go8,* respectively. 

(7) Any person making any payment or delivery in pur- 
suance of an order made under sub-section or sub-section (5) 
shall, by such payment or delivery, be discharged from all liability 
whatsoever in respect of such debt or property. 

37 . The Court shall have the same powers to issue com- 
Power to issue commis- missions and letters of request for the 

examination on commission or other- 
wise of any person liable to examination under section 36 as it has 
for the examination of witnesses under the Code of Civil Procc 
dure, 1908 * 


♦ Act V. oE 1908. 
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79. A.capfolt eveiy spedal resolution that is passed by 
Registration of spoeul ce- m Company under this Act shall be 
eolobons. printed and forvarded to die Registrar 

of Jolo^stoek Companies, and be recorded 1 ^ him. 

If such copy IS not so fonmded within fifteen days from the 
date of the confirmation of the resolution, the Company shall incur 
a penahy, not exceeding twenty rupees, for every day after the ex* 
idration of such fifteen days dnring which such copy is omitted to 
be forwarded; and every director and manager of the Company, 
who knowingly and wilfully authorises or permits such deftiuit^ 
shall incur the like penal^. 

SO. Where articles of associatton have been registered, a copy 
Copws of nmIo* ^7 special resolution for the time 
dons M be embodied in irtt* being in fbrce shall be annexed tOb or 
desofusoaatioa. embodied m, every copy of the articles 

of association that may be issued after the passing of such resdn* 
tion. Where no articles of association have been registered, a copy 
of every special resolution shall be forwarded in print to any mem- 
ber requesting die same on payment of one rupee or such less sum 
as the Company may direct. 

If any Company makes default m complying with die provi- 
sions of this section or section 76 , it shall incur a penalty, not 
exceeding twenty rupees, for each copy in respect of which such 
defaiik is made; and every director and manager of the Company, 
who knowingly and wilfntly authorises or permits such dmnlt, 
shall incnr the like penalty. 


81. Any Company under the Act may, by instrument In 

SsecataonofdeedBabraml. nnder its common Seal, empower 

juKuammneeiiBaorowi gny ggnecally. Or in lospect 

of any specified matters, as its attorney, to execute deeds on its 
bdialf in any place not situate in Bntisb India; and every deed 
signed by sudi attorney on behalf of the Company, and under bis 
seal, thall be binding on the Company, and have iba same effect 
as if It were under the common seal of the Company. 


82. The Local Government may appoint one or more com- 
: Enninatioii of affun of P«ent inspectors to examine into the 
Gtampanyby taspecton. affairs of any Company under mis Act, 
and to report thereon in sneh manner as the Local Government 
may direct upon the appheadons foUoiring (that is to sa^ 
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' or after-acquired- property? 'of the insolvent in such 

manner and subject tO' such conditions as the 
' Court may* direct; 'but, ''in*' that casej ' the decree 

shall not be executed without leave^ of the Court 
which leave may he given on proofVthat'^the insol- 
vent has, since his discharge, acquired property or 
income available for payment of his debts. ' " 

(p) The facts hereinbefore referred to are— 

(n) that the insolvent's assets are not of a value equal to 
four annas in the rupee on the amount of his uh-^ 
secured liabilities, unless he satisfies the Court that 
the fact, that the assets are not of such value, has 
arisen from circumstances for which he cannot justly 
be held responsible ; 

(3) that the Insolvent has omitted to keep such books of 
account as are usual and proper in the business 
carried on by him and as sufficiently disclose his 
business transactions and financial position within the 
three years immediately preceding his insolvency; 

(tf) that the insolvent has continued to trade after knowing 
himself to be insolvent; 

{d) that the insolvent has contracted any debt proveable 
under this Act without hawng, ai the time of con- 
tracting it, any reasonable or probable ground of 
expectation (the burden of proving which shall 
lie on him) that be would be able to pay it; 

U) that the insolvent has failed to account satisfactorily for 
any loss of assets, or for any deficiency of assets, to 
meet his liabilities ; 

(/) that the insolvent has brought on or contributed to his 
insolvency by rash or hazardous speculations or by 
unjustifiable extravagance in living, or by gambling, 
or by culpable neglect of his business affairs; 

(g) that the insolvent has put any of his creditors to unneces- 
sary expense by a frivolous or vexatious defence to 
any suit properly brought against him ; 

{h) that the insolvent has, within three months preceding 
the time of presentation of the petition, incurred 
unjustifiable expense by bringing a frivolous or 
vexatious suit ; . ^ ^ , 
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All expenses of| and incidental tO| any such examination as 
nforesaid shall be defrayed by the members upon irbose applicsr 
tion the inspectors were appointed, unless the Local Government 
shall direct the same to be paid out of the assets of the Company, 
which the lAical Government is hereby author!^ to do. 

86. Any Company under this Act may, by fecial resolution, 
Power of Company to ap* appoint inspectors for the purpose of 
pout inspectors. examining mto the affairs of the Com-* 

pany. 

The inspectors so appointed shall have the same powers and 
perform the same dudes as inspectors appointed by the Local 
Government with this exception that, instead of making their 
report to the Local Government, they shall make the same in such 
manner, and to such persons, as the Company, in general meeung, > 
directs. 

The officers and agents of the Company shall incur the same 
penalties in case of any refusal to produce any book or document 
hereby required to be produced to such inspectors, or to answer 
any question, as they would have incurred it such inspectors had 
been aupolnted by the Local Government. 

87* A copy of the report of any inspectors appointed under 
Reportofinipeeton to be this Act, authenticated 1^ the Seal of 
ovidence. the Company into whose affairs they have 

made inspection, shall be admissible in any legal proceeding as 
evidence of the opinion of the inspectors in relation to any matter 
contained in such report 

88. Every prospectus of a Company, and every notice invit* 
Fmpeetas, &e., to speafy ing persons to subscribe for shares in, 
^ Parties uiy Joln^Btock Company, shall specify’ 
to certain pnorcontn e. the dates of,* and the names m the 

parties to, any agreement enforceable by law which has been 
entered mto by the Company, or the promoters, directors, or 
trustees thereof, before the issue of such prospectus or notice 
(whether subject to adoption the directors or the Company, or 
otherwise), and which might reasonably influence a person ini 
determining whether be would or would not become a shareholder 
in the Company; and any prospectus or nouce not specifying 


* The word " of" has been inserted by the Repealing and Amending 
Act.(XII.ofidgt). / 
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■order, or of any substituted order, in such manner, and upon such 
conditions, as it may think fit. 


43 . A discharged insolvent shall, notwithstanding his dis- 
rx . 1: j 1. charge, give such assistance as the Offi- 

Duty of discnarged in- . ° ^ 

solvent to assist in realisation cial Assignee may retjuire in the reali" 

of property. sation and distribution of such or his 

oroperty as is vested in the Official Assignee, and, if he fails to do 

so. shall be guilty of a contempt of Court; and the Court may 

also, if It thinks fit, revoke his discharge, but without prejudice to 

the validity of any sale, disposition, or payment duly made or thing 

■duly done subsequent to the discharge, but before its revo- 

•cation. 


Fraudulent settlements. 


44 . In either of the following 
cases, that is to say — 


(7) in the case of a settlement made before and in con- 
sideration of marriage where the settlor is not, at the 
time of making the settlement, able to pay all his 
debts wiihout the aid of the property comprised in 
the settlement ; or. 


{2) in the case of any covenantor contract made in con- 
sideration of mainage for the future settlement on or 
for the settlor’s wife or children of any money or 
properly w'herein he had not, at the date of his mar- 
riage, any estate or interest (not being money or 
property of, or in right of, his wife); 

if the settlor is adjudged insolvent or compounds or arranges 
with bis creditors, and it appears to the Court that the settlement, 
covenant, or contract was made in order to defeat or delay cre- 
ditors, or was u.i]ustifiable, having regard to the state of the set- 
tlor’s affaira at the time when it was made, the Court may refuse 
or suspend an order of cischarge, or grant an order subject to 
conaitions, or refuse to approve a composition or arrangement. 

Effect of order of discharge. , order of discharge 

snail not release the insolvent from — 

(a) any debt due to the Crown ; 

(d) any debt or liability incurred by means of any fraud 
or fraudulent breach of trust to which he was a 
party; or 
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trb!ch socli resolutkms wen passed, or proceedings had, or by the 
dmiiman of the next succeeding meeting, shall be reedved as evi* 
dence in ail legal proceedings. 

Until the contrary is proved, every general meeting of the 
Company, or meeting d directors or managers, in respect of the 
proceedings of which minutes have been so made, shall be deemed 
to have been duly held and convened, and ail resolutions passed 
thmeat, or proceedings had, to have been duly passed and had; 
and all appointments of directors, managers, or liquidators shall 
be deemed to be valid ; and rdl acts done by such directors, ma- 
nagers, or liquidators shall be valid, notmthstanding any defect 
that may afterwards be discovered in their appointments or 
qntdifications. 

Nothing in this section shall be deemed to 
give validity to acts done I 9 a hqtddalor after his appointment has 
been shown to be mvahd. 

98. Where a limited Company is plaintiff in any suit, if it 
Fhmnon as to costs io Appears from tne evidence adduced that 
sorts tvought by certain li< there is reason to believe that, if the 
Butad Companies. drfendant be succcssfol in his defence, 

the assets of the Company will be insufficient to pay bis costs, any 
Judge having jurisdiction m the matter may reqtnte snfficient 
seennty to be ^ven for such costs, and may stay w proceedings 
until such security is given. 

In any smt brought by the Company against any mem- 
Plaint m suits ber to teoover any call or other moneys 

mnmbns. due from such member m bis character 

of member, it shail be sufficient to allege that the defendant is a 
member of the Company, and is indebted to the Company in 
reqiect of a call made or other monqs dn^ wherein a suit has 
accrued to the Company. 

AJkntm ^ Form. 

95. The forms set forth In the Second Schedule hereto, or 
« forms as near thereto as arcunutances 

Fonastobensed. ad^ shall be used in aUmatteis to 

which such forms refer. 

The Goverwm^seneral in Council may, from time to time, 
' Gonmoi-GenttiliiiConn- alterations in the tabte and 

cdS^t^nuk foitoB contained ih the First Schednle 



of 1909.3 mSIDKNCY-TOWNS INSOLVENCY. ’< 27 ' 

reason of its being subject to any contingency or contingencies, 
or for any other reason, does not bear a certain value : 

Provided that, if, in bis opinion, the value of the debt or liability 
is Incapable of being fairly estimated, he shall issue a certificate to 
that efiect, and thereupon the debt or liability shall be deemed to 
be a debt not proveable in insolvency. 

Explanaimt. — For the purposes of this section “liability” 
includes any compensation for work or labour done, any obligation 
or possibility of an obligation to pay money or money’s worth on 
the breach of any express or implied covenant, contract, agree- 
ment, or undertaking, whether the breach does or does not occur, 
or is or is not likely to occur, or capable of occurring, before th& 
discharge of the debtor, and generally it includes any express or 
implied engagement, agreement, or undertaking to pay, or capable- 
of resulting in the payment of, money or money's worth, whether 
the payment is, as respects amount, fixed or unliquidated ; as 
respects time, present or future, certain or dependent on any con- 
tingency or contingencies; as to mode of valuation, capable ofi 
being ascertained by fixed rules, or as matter of opinion. 

47. Where there have been mutual dealings between an in« 

Mutual dealings and set- solvent and a creditor proving or claim- 

pff* ing to prove a debt under this Act, an 

account shall be taken of wnat is due from the one party to the 
other in respect of such mutual dealings, and the sum due from tho 
one party shall be set-off against any sum due from the other 
party, and the balance of the account, and no more, shall be- 
claimed or paid on either side respectively ; 

Provided that a person shall not be entitled under this section 
to claim the benefits of any set-off against the property of an insol- 
vent in any case where he had, at the time of giving credit to the 
insolvent, notice of the presentation of any insolvency petition by 
or against him. 

48. With respect to the mode of proving debts, the right 

Roles as lo proot of debts. by.swurej and Other creditors, 

the admission and rejection of proofs, 
and the other matters referred to m the Second Schedule, ihe rules 
m that schedule shall be observed. 

49 . (/) In the distribution of the property of the insolvent. 

Priority of debts, w priority to all 

other debts — 
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100. Escept where the Companies agree that the reference 
Reference to tao or mote shall be made to a Single arbitrator, the 

arbitrators. reference shall be made as follows, to* 

wit>- 

where there are two Companies, the reference shall be made 
to two arbitntors; 

where there are three or more Companies^ the reference shall 
be made to so many arbitrators as there are Companies. 

101. Where there are to be two or more arbitrators, every 
i^pointmentofarintraton Company Shall, by wribng under their 

byOimpanies. common sed, appoint one of the arbi* 

tratoT^ and shall give notice m writing thereof to the other Com* 
pany or Companies. 

102. Where there ate to be two or more arbitrators, if any 
Appmntmentofarbttnton 0^ the Companies fail to appoint an 

b> Government. arbitrator within fonrteen days after 
being thereunto requested in writing by the other Company, or 1^ 
the other Compamcii or any of them, tlien, on the application m 
the Companies or any of them, the Local Government, instead of 
the Company so failing to appoint an arbitrator, may appoint an 
arbitrator. The arbitrator so appointed shall, for the purposes of 
this Act, be deemed to be appomied by the Company so failing. 

108 Where the reference is made to two or more arbitrators, 
Appointment of arbiinitors before the matters mferred to them 
by Uimpanies to supply va* ate determined, any arbitrator dies, or 

becomes mcapable or unfit, or, for seven 
consecutne days, fails to act as iwbitrator, the Company by which 
Jhc a as appointed shall, by writing under their common seal, ap* 
point an arbitrator in bis place. 

104. Wncre the Company, by which an arbitrator ongot to 
Appointment of arbitrators be appointed m the place of the arbi* 
by Local Government to sop* trator 80 deceased, incapable, unfit, or 
ply vatdncies. failing to act, fails to make the appoint- . 

ment viihin fourteen days after being thereunto requested in 
wminp by the other Coni{any, or by the other Companies or any 
of them, tiicn, on the application of the Companies or any of them, 
the I^c^ Government may appoint an arbitrator. 

Tiic arbitrator so appointed shall, for the purposes of this Act, 
be darned to be appointed by the Company so failing. 
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agree on dieir award thereon, then the matters referred to them, or 
such of those matters as are not then determined, shall atantt 
referred ^o their umpire. 

112. llie arbitrator, and the arbitrators and the umpire, res* 
Power for arbitraton, &c. pechvely, may call for the production of 
to caU for books, &c , ud any documents or evidence in the pos> 
examine witnesses on oath, jeagjon or power of the Companies res* 

pectively, or which they respectively can produce, and which the ar- 
bitrator, or the arbitrators or the umpire, shall thmk necessaiy for 
determining the matters referred, and may examine the witnesses Of 
the Companies respectively on o^h. 


118. Except where, and asthe Companies otherwise agree, the 
arbitrator, and the arbitrators and the 


Pncednre in the arbitration. 


umpire, respectively, may proceed m the 


business of the reference in such manner as he and they respect- 
ively shall think fit 


114. The arbitrator, and the arbitrators and the umpire, res- 
Arbitration may proceed pechvely, may proceed, m the absence 
in absence of Companies. of all or any of the Companies, in every 
case in which, after giving notice m that behalf to the Companies 
ieq[)ecuvely, the arbitrator, or the arbitrators or the umpire, shall 
think fit so to proceed. 


115. The arbitrator, and the arbitrators and the umpire, res- 
Sevend awards may be pectively, may, if he and they, respect- 
made. ively, think fit, make several awards, each 

on part of the matters referred, mstead of one award on all the 
matters referred. 


Every such award on part of the matters shall, for such time 
as sVtnll be stated in the award, the same being such as shall have 
been specified in the agreement for arbitration, or, in the event 
no time having been so specified, for any time which the aibitrator 
may be legally enniled to fix, be binding as to all the matters to 
which It extends, and as if the matters awarded on were all the mat- 
ters referred, and that, notwithstanding the other matters or any of 
them, be not then or thereafter awarded on. 

116 The award of the arbitrator, or of the arbitraton or of 
Awsids mads in due time the umpire, if made in writing, under 
to bind all parties. bis or their respective hand or h^s, and 

ready to be delivered to the Companies within sudh a time as the 
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transferor is adjudgedlnsQlvent within tjroyears.after-the date of 
the transfer, be void against the.Offici^ Assignee. >>* ^ 


56. (/) Every transfer of properly, every'^W^ent made, 
A«>idan«ofp«f«..ceta eve^ obligittion toOMriedi and every 
certwn cases. judicial proceeding taken or suffered by 

any person unable to pay his debts as they become due from his 
own money in favour of any creditor, with a view of giving that 
creditor a preference over the other creditors, shall, if such person 
IS adjudged insolvent on a petition presented within three months 
after the date thereof, be deemed fraudulent and void as against the 
Official Assignee. 

(a) This section shall not affect the rights of any person 
making title in good faith and for valuable consideration through 
or under a creditor of the insolvent. 


57. Subject to the foregoing provisions with respect to the 
Protection of hond-fida effect of insolvency on an execution, audj 
transactions. With lespect to the avoidance of certain 

transfers and preferences, nothing in this Act shall invalidate, in 
the case of an insolvency— 

(a) any payment by the insolvent to any of his creditors ; 

(^) any payment or delivery to the insolvent; 

(<•) any transfer by the insolvent for valuable consideration ; 
or 

(d) any contract or dealing by or with the insolvent for valu- 
able consideration ; ’ 


Provided that any such transaction lakes place before the date 
of the order of adjudication, and that the person with whom such 
transaction takes place has not at the lime notice of the presentation 
of any insolvency petition by or against the debtor. ' ' 


JRealmiton of Property^ 

58. (/) The Official Assignee shall, as soon as Bttayhe»teke 

Possession of property by possession of the deeds, books, and docu- 
Officiai Assignee. ments of the insolvent, apd all other parte 

of his properQr capable of manual delivery. 

(^) The Official Assignee shall, in relation to, and for the pur- 
pose of acquiring or retaining possession of, the property ofTthe 
insolvent, be in the same Bosiiipn as if he :W;ej*e a receiver ofjjthe 

r 
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128. On the application of any party interested, the sub- 
Submiioion to arbitration mission to any such arbitration may be 
tofae iikd in Court. filed in the High Couit, and an order of 

reference may be made thereon, with any directions the Court 
thinks fit, and the provisions of the Code of Civil Procedure* ahall, 
fio far as the same are applicable, apply to every such order, and 
to all proceedings thereunder. 


PART IV. 

WiMDiNG-vp OF Companies and Associations under this Act, 

Prehmtnmy. 

124 The term contributory ” shall mean every person liable 
Meaning of “contnbu- contribute to the assets of a Company 
to^.” under thn Act in the event of the same 

being wound up; it shall also, m all proceedings for determining 
the persons who are to be deemed contributories, and in all pro- 
peedings pnor to the final determination of such persons, include 
any person alleged to be a contributory. 

125. The liability of any person to contribute to the assets 
Waiiw* a{ liability of con- ti Company under this Act, in the 

tribntory. event ot the same being wound up, shall 

be deemed to create a debt accruing due from such person at the 
time when his liability commenced, but payable at the time or 
leapective times when calls are made, as hereinafter mentioned, for 
enforcing such liability; and it shall be lawful, in the case of the 
in^vency of any contnbutory, to prove against his estate the 
estimated value of his liability to future calls, as well as calls 
already made. 

No claim founded on the liability of a contributory shaD be 
"cognizable by any Court of Small Causes situate outside the towns 
"of Calcutta, Madras, and Bombay. 

126. If any contributoiy dies either before or after be has 
Contnbtttonei in can of been placed ou the hst of contnbotones 

^th. hereinafter mentioned, hia personal re- 

presentatives, heirs, and devisees shall be liable, in due course of 

* This teferenee shonld now be read as applying to Act V. of xgoSii-* 
5^ a. ifiB of that Act 
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( 2 ) Where an insolvent is in the receipt’of a- salary, or income 
other than as aforesaid, 'the Court may, ab any time* after adjudi- 
cation, and from time to time, make such order as irthinks.just for 
the payment to the Official Assignee, for distribution'^among the 
creditors, of so much of such salary or income as may ;be , liable .to 
attachment in execution of a decree, or of any portion thereof. 

61. The property of the insolvent shall pass from'^Official 
Vesting and transfer of Assignee to Official Assignee, ' an&' shidl 
property. vest in the Official Assignee for the tizne 

being during his continuance in office, without any transfer what- 
ever. 


62. (/) Where any part of the property of an insolvent con-\ 
Disclaimer of onerous pro- sists of land of any tenure burdened with 
perty. onerous covenants, of shares or stocks in 

companies, of unprofitable contracts, or of any other property that 
is unsaleable, or not readily saleable, by reason of its binding t^e ' 
possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money, the Official Assignee may, notwith- 
standing that he may have endeavoured to sell or have taken pos- 
session of the properly, or exercised any act of ownership in relation 
thereto, but subject always to the provisions hereinafter contained 
in that behalf, by writing signed by him, at any time within twelve 
months after the insolvent has been adjudged insolvent, disclaim the 
property : 

Provided that, where any such property has not come to the 
knowledge of the Official Assignee within one month after such 
adjudication as aforesaid, he may disclaim the property at any time 
wittiin twelve months after he has first become aware thereof. 

( 2 ) The disclaimer shall operate to determine, as from the ., 
date thereof, the rights, interests, and liabilities of the insolvent and 
his property in or in respect of the property disclaimed, and shall^ 
also discharge the Official Assignee from all personal liability iu 
respect of the property disclaimed as from the date when the pro- 
perty vested in him, but shall not, except so far as is necessky for 
the purpose of releasing the insolvent and his property, and the 
Official Assignee from liability, affect the rights or liabilities of any 
other person. 


63. Subject always to such rules as may be made in this"' 

Dischumw of loueholds. ' sh,U hot bf 

enutled to disclaim any leasehold interest 

-V Act in , X909.— 3. ' 
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Company, by leaving the same at ita registend 
office, a demand under hie hand requiring (he 
Company to pay the sum so due, and the Company 
has, for the space of three weeks succeeding the 
ser^ce of such demand, neglected to pay such sum, 
or to secure or compound for the same to the 
reasonable satisfaction of the creditor ; 

(3) whenever ezccutbn or other process Issued on a decree 
or order obtained m Axy Court in fovour of any 
creditor in any proceeding instituted such creditor 
against the Company returned tmsatisfied, in whole 
or in part ; 

(r) whenever it is proved, to the satisfaction of the Cour^ 
that the Company is unable to pay its debts. 


180. The expression, “the Court,*' as used in this Part of 
n e .11 this Act, shall mean the principal Court 

» a« 0»it " taw, cml In Ihe 

place in which the registered office of the Company is situate, 
unless, in the regulations for the management of the Company, it 
shall be stipulated that the (fompany, if wound up, sl^ll be 
wound up OT the High Court of Judicature at Fort William, 
hfodras, or Bombav (as the case may be), or the Chief Court 
of the Punjab, in which case the word ' Court ’* shall mean the 
said High Cfomt or Chief Court (as the case may be) in the 
exercise of Its original dvil jurisdiction. 

Tlie eiqiKSsion “ debts ’* as used in this Fart of this Act, 

„ - means debts actually due, of which the 

Oefimtnmof debts. creditor could daim immediate pay- 
ment, except in the case (tf a Company issnmg or liable under 
policies of assurance upon human lifo within British India, or 
granting annuities upon bnman life within British India. In the 
case t£ siich a Company (herdnafter called a Life-assurance 
Company), the expression “debts, "as so used, mdudes also con- 
tingent or prospective liability under policies and annuity and 
other edsting contracts. 


181.* Any application to the Court for the winding-np of a 
Applicaacmfwwindinpup Company under this Act shall baby 
to be made by petition. petition, which may be presented by the 


* 8. ax of the Ufe Aiannnea Companies Act, 1870 (Stat. S 3 ft 34 

met., a 6 j}. 
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favour of any person claiming under the insolvent, whether M 
^St-leiee m as mortgagee. eKcept upon the terms of making 
such person subject to the same liabilities and obligations as the 
insdveSTas subject to under the lease m respect of the property 
aTSie dlte when the insolvency petition was filed, and any under- 
Wsee or mortgagee declining to accept a vesting order upon such 
terms shall be excluded from all interest in and security upon the 
oroTerty and if there is no person claiming under the insolvent who 
is willing to accept an order upon such terms, the Comt shall have 
DOwer to vest the insolvent’s interest in the property in any person 
bable, either personally or m a representative character, and eitner 
alone or jointly with the insolvent, to perform the lessee s covenants 
in such lease, freed and discharged from all estates, incumbrances, 
and interests created therein by the insolvent. 


( 2 ) The Court may, if it thinks fit, modify the terms pres- 
cribed by the foregoing proviso so as to make a person in whose 
behalf the vesting order may be made subject only to the same 
liabilities and obligations as if the lease had been assigned to him 
at the date when the insolvency petition was filed, and (if the case 
so requires) as if the lease had comprised only the property com- 
prised m the vesting order. 

67. Any person injured by the operation of a disclaimer 
Persons injured by dfs- under the foregoing provisions shall be 
daimec may prove. deemed to be a creditor or the insolvent 

10 the amount of the injury, and may accordingly prove the same as 
a debt under tne insolvency. 


68. (r) Subject to the provisions of this Act, the Official 
, Assignee shall, with all convenient speed, 
cia^ssijntastoreahsauon'. realize the property of the insolvent, and 

for that purpose may — 

(a) sell all or any part of the property of the insolvent; 

(d) give receipts for any money received by him ; 


and may, by leave of the Court, do all or any of the following 
things, namely— - . ‘ . 


(r) carry on the business of the insolvent so far as may be 
necessary for the beneficial winding-up of the same ; 

(i) institute, defend, or continue any suit or other lega' 
progeeding relating to the property of the insolvent; * 
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liiewifeofa contnbutoty, either before or after her maniage, or 
by, or m the name of, any trustee for such wife, or for the contnbn- 
tor>, such share shall, for the purposes of tuis section, be deemed 
to have been held by, and registered in the name of, the contribu- 
tory. 

188. A windingMip of a Company by the Court shall be 
ConmencemBDt of wiad- deemed to commence at the time of the 
iac^up by Court. preuntation of the petition for the 

winding-up. 

184. The Court may, at any time after the presentation of the 
Court nay gnnt lojnnc- petition for wmding up a Company 

tion. under this Act, and before making an 

order for winding up the Company, upon the application of the 
Company, or of any creditor or contributory of tbe Company, 
restrain further proceedings m any suit or proceeding against the 
Company, upon such terms as the Court dunks fit. 

The Court may also, at any time after the presentation of such 
petition, and before the first appointment ^ liquidators, appoint 
provisionally an official liquidator of the estate and effects m the 
Company. 

185. Upon hearing the petition, the Court may dismiss the 

Coune to be pursued by Without costs, may adjourn 

Court on heanna petition. the bearing conditionally or uncondi- 
tionally, and may make any intenm oiSer or any other order that it 
deems just. 

186. When an order has been made for winding up a Corn- 
Suits to be stayed after panj under this Act, no suit or other 

order for winding'up. proceeding shall be proceeded with or 

commenced against the Company except with tbe leave of the Conrt, 
and subject to such terms as the Court may impose. 

187 When an order has been made for wmdmg up a Com- 
, Copy of order to be for- pu>y under this Act, a copy of such 
yrardS to Regietrar. ordm shall forthwith be forwarded by 

the Company to the Registrar of Joint-stock Companies, who shah 
infiftke a minute thereof in his books relating to the Company. 

, Such order shall be deemed to be notice of dischaige to tbe 
savants of the Company, except when die busmess of the Companjt 
is conunued. - . « , 1 




i 




PJpSro^NCY-lOWHS ISS^tVBNCy^" 




P': 


(?) When the Official Assignee has dedafedi?a ffivitod,he- 
shall send to each creditor who has proved a noli<»;sho\ring the 
amount of the dividend, and when and how it is>^ayable, ^d, ii 
required by any creditor, a statement in the prescribed, form, as to 
the parficulars of the estate^ : r < 


*70. Where one partner in a firm is adjudged insolvent, a 

Mot and sopatate pto- Creditor, to whom the insolvent is tofletd- 
petfcies. ed jointly with the other partners in the 

firm or any of them, shall not receive any dmdend out of ’the 
separate property of the insolvent until all the separate creators 
have received the full amount of their respective debia ' 


71. (/) In the calculation and distribution of diwdends, the. 
. c V Officid Assignee shall retain in his i^ds 
Cate.hiu.aotd.«doads. s^ent assets to meet — 


(u:) debts proveahle in insolvency and appearing from the 
insolvent's statements or otherwise to be due to per* 
sons resident in places so distant that, in the ordinary^ 
coune of communication, they have not had suf- 
ficient time to tender their proofs ; 

(3) debts proveahle in insolv^cy, the subject of claims not 
yet determined j 

(f) disputed proofs or claims ; and 

(d) the expenses necessary for the administration of the., 
estate or otherwise. 


(a) Subject to the provisions of sub>section ( /}, all money in 
hand s^i be^tnbuted as dividends. 


72. Any creditor who has not proved bis debt before the^ 
Rlgbb of creditor who has declaration of any dividend or dividends,! 
not proved debt before de- shall be entitled to be p£ud, out (£' any> 
ation ^ a vx eo , money for the time being in the hands ofl 
the Official Asagnee, any dividend or dividends wluch he may) 
have failed to receive, before that money is applied to the payment 
of any future diwdend or dividends, but he shall not be entitled to 
disturb the distribution of any dividend declared before las debt was 
proved by reason that he has not participated thereim 


78. (j) When the Official Asagnee has’ i^ed all the pro- 
Finai dividend. ^ insolyeh^ or so much^ 

j .. „ thereof as cto,* in;his opimon, he?' 

realized without needlessly protiacting the .piefce^gs in insol- 
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dct hereby required or authonzed to be done by the official liquida- 
tor IB to be done by all or any one or more of such peraons. 

The Court may also determine whether any, and what, security 
is to be given by any official liquidator on his appointment. 

If no official liquidator is appointed, or durmg any vacancy 
in snch appointment, all the property of the Company shall be 
deemed to be in the custody of the Court. 

A receiver shall not be appointed of assets m the hands of an 
offidal liquidator, 

142. Any official liquidator may resign or be removed by the 
ramovali, Ckiurt on due cause shown. Any vacan- 
fillinN up vuancMi, and C7 in the office of an official liqnidator 
compensation. appointed by the Court shali be filled 

up by the Court There shall be paid to the official liquidator 
such salary or remuneration, 1^ way of percentage or offierwise, 
as the Court may direct ; and, if more liquidators than one are 
appointed, such remuneration shall be distributed amongst them 
in such proportions as the Court directs. 

148. The official liquidator shall be described by the sq^le 
style and duties of oiSaal of the official liquidator of the paiticular 
liquidator. Company in respect of which he Is 

appointed, and not by his individual name. He shall take into bis 
custody, or under his control, all the property, effects, and action- 
able claims to which the Company is, or appears to be, entitled, 
and shall perform such duties m reference to the windmg-up of 
the Company as may be imposed by the Court, 

144. The official liquidator shall 
Pomn of ofBaal liquidator, have power. With the sanction of the 

Court, to do the following things 

(a) to bring or defend any suit or prosecution, or other 
legal proceedmg, civil or criminal, in the name and 
on behalf of the Company ; 

(3) to cariy on the business of the Company, so &r as may 
be necessary for the benefidal wmding-up of die 
, same , 

(f) to sell the immoveable and moveable property of the 
Company by public auction or private contract, with 
power to transfer the whole thereof to any person or 
Company, or to sell the same in parcels ; 
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Provided that nothing herein contained shall be deemed to 
Sfiect the ngfatSj duties, and privileges of the Administratoia- 
General of Bengal, Madras, and Bombay, respectively ; 

(^) to do and erecute all such other things as may be 
necessary for wmding up the afiaiis of the Company 
and distributing its assets. 

145. The Court may provide I 7 any order that the ofBdal 
Discrebon of offiaal li<luidator may exercise any of the above 

hquidator. powers without the sanction or mten* 

vention of the Court ; and, where an officiai liquidator is provi- 
sionally appointed, may lunit and restrict his powers by the order 
appointing hun. 

146. The ofScial liimididor may, with the sancfion of the 
Appoiatment of attorn^ Court, appoint an auorney or vakil to 

or vakil to official liquidator, assist him in the performance of his 

duties : 

Provided that, where the official liquidator is an attorn^, 
he shall not appomt his partner, unless the latter consents to act 
widiout remuneration. 

Orduiaty Pmtrt OmU 

147. As soon as may be, after making an order for winding 
Coliaetiou and applicafion up the Company, the Cburt shall settle 

ofaaaetB. 4 jjjt of coniributones, withjmwerto 

rectify the register of members m all cases where such rectificaUon 
is required in pursuance of section 58 , and shall cause the assets 
of the Company to be collected and applied in discharge of its 
Iiabilibes mcisting at the date of the said order, 

148. In settling the list of contributories, the Court shall dis* 
Provision aa to xepceseii- tinguish between persons who are con- 

Eaiive contnbutoms. tnbutones m their own right and persons 

who are contnbutories as bemg representatives of, or being liable to 
the debts 0 ^ others. 

149. The Court may, at smy tune after making an order for 
Puiter of Court toiequira winding up a Company, require ai^ 

ddhvery of propurty. contiibutoiy for the time being settled on 

the list of contributories, trustee, receiver, banker, or agent oc> 
officer of the Company to pay, ddiver, convey, surrender, or trans- 
fer, hndiwitb, or v^in su^ time as the Court directs, to or into 
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85. (/) Subject to the provisions of this Act, and to the 
Discr.i.on.ry powers and directions o£ the Court, the Official 
control thereof . Assignee shall, m the administration of 

the property of the insolvent, and in the distribution thereof amongst 
his creditors, have regard to any resolution that may be passed by 
the creditors at a meeting. 


(a) The Official Assignee may, from time to time, summon 
meetings of the creditors for the purpose of ascertaining their wishes, 
and it shall be his duty to summon meetings at such times as the 
creditors, by resolution at any meeting, or the Court may direct, or 
whenever requested in writing to do so by one-fourth in value of the 
creditors who have proved. 


(jf) The Official Assignee may apply to the Court for direc- 
icns in relation to any particular matter arising under the insol- 
vency. 

( 4 ) Subject to the provisions of this Act, the Official Assignee 
shall use his own discretion in the management of the estate and its 
distribution among the creditors. 


86. If the insolvent or any of the creditors or any other person 

Appeal to Coart. I? by any act or deciaion o! 

the Official Assignee, he may appeal to 
the Court, and the Court may confirm, reverse, or modify the act or 
decision complained of, and make such order as it thinks just. 

87. (/) If any Official Assignee does not faithfully perform 

Control ol Conti. '®- 

quirements imposed on him by any 

enactment, rules, or otherwise, with respect to the performance of 

his duties, or if any complaint is made to the Court by any creditor 

in regard thereto, the Court shall enquire into the matter, and take 

such action thereon as may be deemed expedient. 


( 2 ) The Court may at any time require any Official Assignee 
to answer any enquiry made by it in relation to any insolvency in 
which he is engaged, and may examine him or any other person on 
oath concerning the insolvency. 


(y) The Court may also direct an investigation to be made of 
the books and vouchers of the Official Assignee. 
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The Court may, in makmg a call, take into consndetation the 
probability that aome of the contribntories upon vhom the same is 
made may, partly or wholly, fail to pay their respective portions of 
the same. ^ 

152. The Court may order any contributoiy, purchaser, or 
Power of Court to order olhm person from whom mon^ is due to 
ptyment into Bank. the Oampany, to pay the same into the 

Bank of Bengal, the Bank of Madras, or the Bank of Bombay, as 
the r-ftse may be, or any branch thereof respectively, to the account 
of the offictu liquidator instead of to the ofScial liquidator ; and 
such order may be enforced in the same manner as if it had 
directed payment to the ofBcud liquidator. 


158. Ail mcmeys, bills, hundis, note^ and other securides 
,o£ account P&id delivered into the Bank of Ben- 
withConrt. gal, the Bank of Madras, or the Bank of 

Bombay, or any bianch thereof respectively, m the event of a Com- 
pany bemg wound up by the Court, shall be sulnect to such order 
and regulatum for the keeping of the account of such moneys and 
diects, and &r the payment and delivery in, or investment and 
payment and delivery out of, the same as the Court may direct 

154. If any person made a contributory, as personal repre- 
Ptomum in ctse of leptn* 

sentatne Gontnbatory not makes default m paying any sum order- 
pnying moneys ordared. ej} to be paid by tUffl, proceedings 
may'be taken for admlmstering the property ol such deceased con- 
tributory, whether moveable or immoveable, or both, aud of com- 
pelling payment thereout of the moneys due. 

155. Any order made by the Court in puisusnce of this Act 

upon any contnbutory shall, subject to 
Order eonclnnva emenoo* pioviBions herein conttdned for ap- 

pealing against such order, be conclusive evidence that the monqpi^ 
if any, thereby appearing to be doe, or ordered to be paid, 
are due, and all other pertmeut matters stated in such order ate to 
be tskan to be truly stated as against all persons, and in all 
pioceedmgs, whatsoever. 


156. The Court may fix a certain day or certam days on 
Cemrt n»y esdnde cm- ot within which creditors of the Com,- 
diton not proving vrithin pany are to prove their debts or claims, 
oertein bme, Ot to be excluded from the benefit of 

any distribution made before such debts are proved. 
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(6) Subject to rules, the Court may in any matter take the 
whole or any part of the evidence either viva voce, or by interroga- 
tories, or upon affidavit, or by commission. 

(y) For the purpose of approving a composition or scheme by 
joint debtors, the Court may, if it thinks fit, and on the report of the 
Official Assignee that it is expedient so to do, dispense with the 
public examination of one of the Joint debtors if he is unavoidably 
prevented from attending the examination by illness or absence 
abroad. 

(5) For the purposes of this Act, the Cnief Court of Lower 
Burma shall have all the powers to punish for contempt of Court 
which are possessed by the High Courts of Judicature at Fort 
William, Madras, and Bombay respectively. 


91. Where two or more insolvency petitions are presented 

^ , , , , ^ , against the same debtor or against Joint 

Consol.dat,ono!pd.t,ons. 

separate petitions, the Court may consolidate the proceedings or 
any of them on such terms as the Court thinks fit. 


92. Where the petitioner does not proceed with due diligence 
Power to change carriage his petition, the Court may Sub" 

o! petition. stitute as petitioner any other creditor to 

whom the debtor is indebted m the amount required by this Act in 
the case of a petitioning creditor. 

93. If a debtor by or against whom an insolvency petition 
Continuance of proceedings has been presented dies, the proceedings; 

on death of debtor. m the matter shall, unless the Court 

otherwise orders, be continued as if he were alive. 


94. The Court may, at any time, for sufficient reason, make 

Power to Slay proceedings. P™«ed>ngs Under 

an insolvency petition, either altogether or 
for a limited time, on such terms, and subject to such conditionSr 
as the Court thinks Just. 

95 . Any creditor whose debt is sufficient to entitle him to 
Power to present petition present an insolvency petition against 

against a partner. all the partners m a firm may present a 

petition against any one or more partners in the firm without includ- 
ing the others. 
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cause such person to be apprehended and brought before the 
Court for eEaminadon. 

The Court may require any such ofiScer or person to produce 
any documents in his custody or power relating to the Company. 
Nevertheless, in cases where any person claims any lien on docu* 
ments produced by him, such production shall be without pre- 
judice to such lieu, and the Court shall have jurisdiction in the 
wmdmg up to determine all queshons relating to such lien. 

168. The Court may esamine upon oath, either by word of 
of partus by niouth, or upon written interrogatories^ 
Cbnrt. any person appearing or brought before 

it in manner aforesaid concernmg the affairs, dealings, estate, or 
effects of the Company, and may reduce into writing the answers 
of every such person, and require him to subscribe the same. 

164. The Court may, at any time before or after it has 

_ ^ L . u winding up a Com- 

to pany. upon proof being given that there 
remove or conceal any of bis 18 probable cause for believing that any 
property. confaributory to such Company is about 

to quit British India, or otherwise abscond, or to remove or con- 
ceu anv of his goods or chattels, for the purpose of evadmg pay- 
ment of calls, or for avoiding examination in respect of the affairs 
of the Company, cause such contnbutoiy to be arrested, and bis 
books, papers, moneys, securities for mon^, goods, and chattels 
to be seiaed, and him and them to be safely kept unbl such tune 
as the Court may order. 

165. Any powers by this Act conferred on the Court shall 
Power of Court cuniu- deemed to be in addition to, and not 

htava. in restriction of, any other powers sub- 

sisting of inshtuling proceedings against any contributory, or the 
estate of any contnbutoiy, or against any debtor of the Company, 
for die recovery of any call or other sums due from such con- 
tributory or debtor, or his estate: and such proceedings may be 
insututed accordingly. 

Ef^orcmtnt and Apptd /rm^ Orden, 

166. All orders made 1^ a Court under this Act may be 

, . enforced in the same manner in which 

EMwer to entaw oriMS. „y goA 

p ffpi^ing therein may be enforced. 
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100 . (/) A. warrant of arrest issued by the Court may be- 
Warrants of Insolvency executed in the same manner, and sub- 
Courts. ject to the same conditions, as a warrant 

of arrest issued under the Code of Criminal Procedure, 1898,* 
may be executed. 

(2) A warrant to seize any part of the property of an insolvent, 
issued by the Court under section 59, sub-section (/), shall be in 
the form prescribed, and sections 77 (2), 79, 82, 83, 84, and loa of 
the said Code® shall, so far as may be, apply to the execution of 
such warrant. 

(y) A search-warrant issued by the Court under section 59, 
sub-section (2), may be executed in the same manner, and subject 
to the same conditions, as a search-warrant for property supposed 
to be stolen may be executed under the said Code.® 


PART VII. 

Limitation. 

101 . The period of limitation for an appeal from any act or 

U>n,lal.on of appeals. Assignee or 

from an order made by an officer of the 

Court empowered under section 6, shall be twenty days from the 
date of such act, decision, or order, as the case may be. 


PART VIIL 


Penalties. 


102. An undischarged insolvent obtaining credit to the 
Undischarged insolverb ob- extent of fifty rupees or Upwards from 
taining credit. any person without informing such 

person that he is an undischarged insolvent shall, on conviction by 
a Magistrate, be punishable with imprisonment for a term which 
may extend to six months, or with fine, or with both. 


Punishment of insolvents 
for certain offences. 


103 . Any person adjudged insol-' 
vent who — 


(fl) fraudffiently, with the intent to conceal the state of his 
affairs, or to defeat the objects of this Act,— 


* Act V, of i8p8. 
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when suchlseal i8 appended to any document made, issued, or 
rigned under the provisions of this Bart of this Act, or any official 
copy thereof. 

171. The Judges of the District Courts, vho sit at places 
* Special Commimoners for ttwre than twenty English miles from 
reoeivinir evidence. the usual place of Sitting of the Wigh 

Court, shall be Commissioners for the purpose of taking evidence 
under this Act in cases where any Company is wound up in a 
High Court; and it shall be lawful for the High Court to refer the 
whole or any part of the examination of any witnesses under this 
Act to any person hereby appointed Commissioner although such 
Commiss'oner is out of the jurisdiction of the Court that made 
Ihe order or decree for winding up the Company. 

Every snch Commissioner shall, m addition to any power of 
summoning and examining witnesses, and requiring the production 
or delivery of documents, and certifying or punishing defaults by 
witnesses, which he might lawfully exercise as a Judge of a District 
Court, have, in the matter so referred to him, all the same powers 
of summoning and examming witnesses, and requiring the prodnc> 
tton or delivery of documents, and punishing defaults by witnesses, 
and aibwing costs and charges, and expenses to witnesses, as the 
Court which made the order for winding up the Company has; 
and the examination so taken shall be returned or reported to such 
last-mentioned Court in such manner as it directs. 


lira bo 
iGieat 


AffidevitCj &c., ma; 
sworn in British India, 
Britain, or Ireland, or abroad, 
before anycompMnt Court 
or person. 


172. If any affidavit, affirmation, or declaration required to 
be sworn or made under the provisiona, 
or for the purposes, of this Fart of this 
Act, be lawfidly sworn or made m Brituh 
India, or in Great Britain, or Ireland, 
or in any colony, island, plantation, or 
place under the dominion of Her Majesty m foreign parts, bdore 
any Court, Judge, or person lawfully antbonied to take and receive 
affidavits, affirmations, or declarahoas, or before any of Her Majes- 
ty’s Consuls or Vice-Coosuls in any foreign parts out of Her 
Majesty’s dominions, all Courts, Judges, Justices, Commissioners, 
and persons acting judicially in British India shall take jadicial 
notice of the seal or stamp or signature (as the case may be) of any 
such Court, Judge, person. Consul, or Vice-Consul attached, 
appended, or subscribed to any such affidavit, affiirmation, or 
declaration, or to any other document to be used for the purposes 
of this Part of this Act. ■ 
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105. Where an insolvent has been guilty of any of the offences 
CrimmalhabiUty after dis. speeded m section 102 or Section 103, 
chSgTor cornposmon. he shall not be exempt from^ being pro- 

ceeded against therefor by reason that he has obtained his discharge, 
or that a composition or scheme of arrangement has been accepted 
or approved. 


PART IX. 

Small Insolvencies. 

106. Where the Court is satisfied by affidavit or otherwise, or 
Summary administration the Official Assignee reports to the Court, 
m small cases. that the property of an insolvent is not 

likely to exceed in value three thousand rupees or such other less 
amount as may be prescribed, the Court may make an order 
that the insolvent's estate be administered 'in a summary manner, 
and thereupon the provisions of this Act shall be subject to 
the following modifications, namely — 

(fl) no appeal shall lie from any order of the Court except 
by leave of the Court ; 

(b) no examination of the insolvent shall be held except on 

the application of a creditor or the Official Assignee ; 

(c) the estate shall, where practicable, be distributed in 

a single dividend ; 

(d) such other modifications as may be prescribed with the 

view of saving expense and simplifying procedure ; 

Provided that nothing in this section shall permit the modifi- 
cation of the provisions of this Act relating to the discharge of the 
insolvent. 

( 2 ) The Court may at any lime, if it thinks fit, revoke an 
order for the summary administration of an insolvent's estate. 

PART X. 

Special Provisions. 

107 . No insolvency petition shall be presented against any 
Exemption of corporation, corporation or against [any association 
etc., from insolvency pro- or company registered under any enact- 

ment for the time being in force. 
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176. Notice of ftnjr special resolution or extraordinary n8oIu> 
NoBoa of KsdntioD to passed for winding up a Company 
mndupvdnntanly voluntarily Shall be given by advertise* 

nent in the local official Gaaette, and also in some newspaper (if 
any) circulating in the place where the registered office ot the 
Compaiqr is situate. 

' Conseqnenoo of voinotaiy 177. The foUowing consequences 
winding-up. shall ensue upon the voluntary windings 

up of a Company 

(a) the assets of the Company shall be applied in satisfaction 
of Its liabilities pm-t pattu as they exist at the comr 
mencement of the windmg>up, and, subject thereto, 
shall, unless the regulations of the Company offier> 
wise provide, be distributed amongst the members 
according to their rights and interests in the Com- 
pany; 

(i) bquidatois shall be appointed for the purpose of wind- 
ing np the affairs of the Compaiqr, and distributing 
the assets , 

(e) the Company, in general meeting, shall appoint such 

persons as it thinks fit to be bquidators, and may fix 
the remuneration to be paid to them; 

(d) if one person only is appointed, all the prorisions herein 
contained in refeience to several bquidatois shall 
apply to him; 

(a) upon the appointment of liquidators, all the powers of 
the directors shall cease, except in so far as the 
Company m general meeting or the bquidators 
may sanction the contmuance of such powers; 

(/) when several bquidators are appointed, every power 
hereby given may be ezercis^ by such one or more 
of them as may be determmed at the time of thmr 
appomtment, or, in default of such deternunabon, by 
any number not less than two; 

(f) the liquidators may, without the sanction of the Couit; 

exercise all powers ty this Act given to the offidal 
liqiddators; 

(i&) the liquidators may exercise the powers hereinbefore 
given to the Court of seitbng the list of contribuiories 
of the Company, and any list ao settled shall b e- 
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incurred by him. in and about the debtor's estate; and those claims 
shall be deemed a preferential debt under the order, and be pay- 
able in full, out of the debtor’s estate, m priority to all other debts. 

{^) If, on the administration of a deceased debtor’s estate, 
any surplus remains in the hands of tne Official Assignee after pay- 
ment m full of all the debts due from the debtor, together with the 
costs of the administration and interest as provided by this Act in 
case of insolvency, such surplus shall be paid over to me legal 
representative of the deceased debtor’s estate, or dealt with in such 
other manner as may be prescribed. 

110 . (i) After notice of the presentation of a petition under 
Payments or transfer by section io8, no payment or transfer of 

legal representatives, property made by the legal representa- 

tive shall operate as a discharge to him as between himself and the 
Official Assignee. 

(2) Save as aforesaid nothing in section 108 or section 109 or 
this section shall invalidate any payment made or act or thing done 
in good faith by the legal representative, or by a District Judge act- 
ing under the powers conferred on him by section 64 of tne Admi- 
nistrator-Generals Act, 1874,=* before the date of the order for 
administration. 

111 . The provisions of sections io8, 109, and no shall not 
Saving of jurisdiction of ^pply to case in which probate or 

Administrator-General. letters of administration to the estate of 
a deceased debtor have been granted to an Administrator-General. 


PART XI. 

Rules. 

112 . (/) The Courts having jurisdiction under this Act may 
tlulgs, from time to time make rules for cariying 

into effect the objects of this Act. 

(5) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for and regulate— 

(a) the fees and percentages to be charged under this Act 
and the manner in which the same are to be collect- 
ed and accountsd for, and the account to which they 
are to be paid ; ^ 


* Act II. of 1874. 


Act III., 1909.— 4 
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180. Any arrangement, which a Company about to be 
Anineenientwhea binding wound up voluntarily, or In the oonne 
onoediton. of being .wonnd up voluntarily, shall 

have entered into with its creditors, shall be biMing on the Com* 
pany if sanctioned by an extraordinary resolution, and on the 
creditors if acceded to by three-fourths in number and value of 
the creditors, subject to snc^ nght of appeal as is hereinafter 
mentioned. 


181. Any creditor or contributory of a Company that has, m 
‘ Power of enditor et cow manner aforesaid, entered into any ar- 
bibntot; to appeal. rangement with its creditors, may, within 

Ithree weeks from the date of the completion of such arrangement, 
appeal to the Court against such arrangement, and the Court may 
thereupon, as it thmks just, amend, vary, or confirm the same. 

V 


182. ^ere a Company is being wound up voluntarily, the 

„ , . Imuidators or any contributory of the 

mttibutoa » *S25itary Company may apply to the Court to 
ninding^p to apply to determine any question arising m the 

matter of such winding-up, or to exer- 
cise, as respects the enforcing of calls, or in respect of any odier 
•matter, all or any of the powers which the Court might exercise if 
the Company were being wound up by the Court. Any such 
application may be made by mouon. The Court, if satisfied that 
the determination of such question, or the required exercise of 
.power, will be just and beneficial, may accede, wholly or partially, 
to su^ application, on such terms and subject to such conditions 
as the Court thinks fit, or it may make such other order or decree 
on such applicaUon as the Court dunks just. 


188. Where a Company is being wound up voluntarily, the 
Power of liqnidatori to liquidators may, from time to time 
call general neebag. during the continuance of such wind- 

ing-up, summon general meetmgs of the Company for the purpose 
of obtaining the sanction of the Company by special resolution or 
sxtnordmary resolution, or for any other purposes they think fit. 

In the event of the winding-up continuing for more than one 
year, the liquidators shall summon a general meeting of the 
Company at the end of the first year, and of each succeeding year 
from the commencement of the winding-up, or as soon thereafter 
as may be convement, and shall lay before such meeting an 
account showing their acts and deahngs, and the manner m which 
the winding-up has been conducted, during the precedmg year. 



of igogO 


PRESIDES CY-TOWHS INSOLVENCY. 


51 


(^) the procedure to be followed in the case of estates to be 
administered in a summary manner ; 

(r) the procedure to be followed in the case of estates of 
deceased persons to be administered under this Act. 

113. Rules made under the provisions of this Part shall be 

subject, in the case of the High Court 
Sanction to rules. Judicature at Fort William in Bengal, 

to the previous sanction of the Governor-General in Council, and, 
-m the case of any ocher Court, of the Local Government, 

114. Rules so made and sanctioned shall be published in 

„ , the GaztUe of India, or in the local official 

ubhcation of rules. Gazette, as the case may be, and shall 

thereupon have the same force and effect with regara to proceedings 
under this Act in the Court which made them as if they had been 
enacted in this Act. 


PART XII. 

Supplemental. 

115. (/) Every transfer, mortgage, assignment, power-of- 
Exemption from duty of attorney, proxy-paper, certificate, affida^ 

transfers, etc., under this vit, bond, or Other proceedings, instru- 

mem, or writing whatsoever before, or 
under any order of, the Court, and any copy thereof, shall be exempt 
■from payment of any stamp or other duty whatsoever. 

( 2 ) No stamp-duty or fee shall be chargeable for any appli- 
cation made by the Official Assignee to the Court under this Act, or 
for the drawing and issuing of any order made by the Court on 
such application. ^ 

116. (/) A copy of the official Gazette containing any notice 

inserted in pursuance of this Act shall 
The Gazette to bs evidence, be evidence of the facts Stated in the 

notice. 

{a) A copy of the official Gazette containing any notice of an 
order of adjudication shall be conclusive evidence of the order 
having been duly made, and of its date. 

V 

117. Any affidavit may be used in 
Swearing of affidavits. a Court having jurisdiction under this 

‘ Act if It is sworn — > . 
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188. All costs, charges, and expenses properly incurred in 
Costs of volunUry Iqnido* Ae Voluntary vinding>up of a Cbm* 
tion. pany, including the remuneration of the 

liquidators, shall be payable out of the assets of the Company m 
pnority to all other claims. 


189. The voluntary winding-up of a Company shall not be 

such Company to have the same wound 
up by the Court if the Court is of opinion that the rights of such 
creditor will be prqudiced by a voluntary winding<up. 


190. Where a Company is in course of being wound up 
Fewer of Court to adopt voluntarily, and proceedings are taken 
prooeedtiias of voluntaiy for the purpose of having the same 
wudine^np. wound up by the Court, the Court may, 

if it thinks fit, notwithstanding that it makes an order directing the 
Company to be wound up by the Cour^ provide in such order, or 
in any other order, for the adoption of ail or any of the proc^> 
tags taken in the course of the voluntary wmding-up. 


WioAt^p tufyee/ to iht Supervmon ^ the Court. 

191. When a resolution has been passed 1^ a Company to 
Power of Chart, on appli< wind up voluutaniy, the Court may 
cation, to direct winding^up make an Order directing that the volun- 
suhiect to supervision. wmding-up shall continue, but 

sulked to such supervision m the Court, and with such liberty for 
creditors, contributories, or others to apply to the Court, and 
generally upon such terms and subject to such conditions, as the 
Court thinks just. 

182. A petition praying wholly or in part that a voluntary 
Pebhon for winding^up winding-up shall coDtiDue, but sulqect to 
subject to supervuum. the supervision of the Court, and which 
winding-up is hereinafter referred to as a winding>up subject to the 
supervision of the Court, shall, for the purpose of giving jurisdiction 
to the Court over suits, be deemed to be a petition for winding-up the 
Company by the Court 

198. The Court may, in determining whether a Company 
Court may have regard to » fo be wound up altogether by tte 
wishes of creditors. Court, or stdqect to the supervision ot 

the Court in the appomtmmit of a liquidator or of liquidators, and in 
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120. Save as herein provided, the provisions of this Act 
fro hinri relating to the remedies against the pro- 
>the ^ perty of a debtor, the priorities of debts, 

'the effect of a composition or scheme of arrangement, and the effect 
of a discharge, shall bind the Crown. 


121. Nothing in this Act, or in any transfer of jurisdiction 
Saving for existing rights effected thereby, shall take away or 
•of audience. affect any rignt of audience that any 

person may have had immediately before the commencement of this 
Act, or shall be deemed to confer such nghi in insolvency matters 
on any person who had not a right of audience before the Courts 
ior the Relief of Insolvent Debtors. 


122. Where the Official Assignee has under his control any 
■Lapse and credit to Govern- dividend which has remained unclaimed 
•menc of unclaimed dividends, for fifteen years from the date of declara- 
'tion or such less period as may be prescribed, he shall pay the 
-same to the account and credit of the Government of India, unlessL 
ihe Court otherwise directs. 


123. Any person claiming to be entitled to any moneys paid 
XHaims to moneys credited to the account and Credit of the Govern- 

to Government under section ment of India under section 1 22 may 

apply to the Court for an order for pay- 
ment to him of the same ; and the Court, it satisfied that the person 
claiming is entitled, snail make an order for payment to him of 
the sum due : 

Provided that, before making an order for the payment of a 
sum which has been earned to the account and credit of the Govern- 
ment of India, the Court shall cause a nonce to be served on such 
officer as the Governor-General in Council may appoint in this 
behalf, calling on the officer to show cause, within one month from 
•the date of the service of the notice, why the order should not be 
made. 

124. (/) No person shall, as against the Official Assignee, 
Access to insolvent’s books. entitled to Withhold possession of the 

books of accounts belonging to the insol- 
vent, or to set up any hen thereon. 

u creditor of the insolvent may, subject to the contro I 

of the Court, and on payment of such fee, if any, as may be 
prescribed, inspect at all reasonable times, personally or by ao’ent 
any such books in the possession of the Official Assignee. ° ’ 
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be deemed to mean die liquidator conducting the vmding.up 
subject to the supeivuion of Uie Court. 


106. Where an order has been made for the tnnding'up of 
Appointment in certain ^ Company subject to the supervision 
of voinntw iiquidn- of the Court, and such order is afterwards 
torn to office of oHrcmlluiu.. superseded hy an order directing the 

Company to be wound up compulsorily, 
fhe Court may, in such lastmentioned order, or in any subsequent 
brder, appoint the voluntary liquidators or any of them, either 
provisionally or permanently, and either with or without the addi> 
tion of any other person, to be official liquidators. 


S»ppltmnUd Premsuiu. 

197. Where any Company is being wound up bgr the Court 
Disponbons after com* or subject to the supervision of the 

menament of mndina-up Court, all ditpoBiiions of the properly 
avoided. of Company, and every transfer a 

(hares or alteration in the status of the members of the Company, 
made between the commencement of the winding-up and the order 
&r wmdmg-up, shall, unless the Court otherwise orders, be void. 

198. Where any Company is being wound up, all books, 
Boolmof Company to be accounts, and documents of the Com* 

evidence. pony and of the liquidators shall, as 

between the oontnbutones the Company, be evidence 

of the truth (tf all matters purporting to be therein recorded. 

199. Where any Company has been wound up under this 
DiflpoBal of boobs, ao> Act, and IS about to be dissolved, the- 

eonnts, and documents ai books, accounts, and documents of the 

Company, and of the liquidator, may be 
diqmsed of in the following way, that is to say, where the Com- 
pany has been wound up by, or subject to the supervision of, the 
Court, in such way as the Court directs, and where the Company 
has been wound up voluntarily, m such way as the Company, by 
an extraordinary resolution, directs. 

But, after the lapse of five years from the date of such dissolu* 
Bon, no responsibili^ shall rest on the Company or the liquidator^ 
or any one to whom die custody of such books, accounts, and do- 
buments has been committed, by reason that the same or any of 
them cannot be made forthcoming to any patty or parties claimmg 
to be interested therein. 
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sona.lIy, or sent by prepaid post letter, as may be ^convenient. 

Official Assignee may, if he thinks fit, also publish the time and 
place of any meeting in any local newspaper, or in the local official 
Gazette. 

4. It shall be the duty of the insolvent to attend any tneeung 

Duty of insolvent to attend which the Official Assignee 
if required. notice, require him to attend 

adjournment thereof. Such notice shall be either delivered 
personally or sent to him at his address by post at least th^oe days 
iDefore the date fixed for the meeting. 

5. The proceedings held and resolutions passed at any meeting 
Proceedings not to he Shall, unless the Court Otherwise Orders, 

avoided for non-receipt of be valid notwithstanding tnat any cre- 
»ot‘ce. ditor has not received the notice sent 

to him. 


6. A certificate of the Official Assignee, that the notice of 

„ , , ... any meeting has been dulv given, shall 

Proof of issue of notice. , ' ce • . -j c',, 

be sufficient evidence or such notice 

having been duly sent to the person to whom the same was addressed. 

7. Where, on the request of creditors, the Official Assignee 

_ ^ e .. summons a meeting, there shall be depo- 

sued with the written request the sum ot 
five rupees for every twenty creditors for the costs of summoning 
the meeting, including all disbursements : Provided that the Officii 
Assignee may require such further sum to be deposited as in his 
opinion shall be sufficient to covet the costs and expenses of the 
meeting. 


Chairman. 


8. The Official Assignee shall be the 
Chairman of anv meeting. 


Right to vote. 


g. A creditor shall not be entitled to vote at a meeting unless 

he has duly proved a debt proveable in 
insolvency to be due to him from the 
insolvent, and the proof has been duly lodged one clear day before 
the time appointed for the meeting. 

10 A creditor shall not vote at any such meeting in respect 
No vote in respect of cer- of any unliquidated or contingent debt, 
tain oebts. or any debt the value of wnich is not 

ascenained. 


II. For the purpose of voting, a secured creditor shall, unless 

Secured creditor. surrenders his security, state in his 

proof the particulars of his security, the 
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201. The liquidator may, with the sanction of the Couit 
GeneialKhemeofliqnid»- where the Company. IS bemg wound up 
tion may be sancbonea. by the Court or subject to the supeivi" 
aipn of the Conit, and with the sanction of an extraordinaiy resolu* 
tion of the Company whm the Company is bemg wound up alto* 
gether voluntarily, pay any classes of creditors in full, or make 
such compromise or other arrangement as the liquidator may 
'deem espedient with creditors or persons claiming to be creditor^, 
or persons having, or alleging themselveB to have, any claim, present 
or future whereby the Company may be rendered liable. 


202. The liquidator may, with the sanction of the Conrt 
where the Company is being wound up 
Powa to compromise. subject to the stqieivi* 

Sion of the Court, and with the sanction of an extraordinary re- 
solution of the Company where the Company is being wound iqi 
altogether voluntarily, compromise all calls and liabiluies to calls, 
debts, and liabilities capable of resulting in debts, and all claims, 
whether present or future, subsisting, or supposed to subsist, be- 
tween the Company and any oontributory or alleged contributory, 
or other debtor or persons apprehending liabihty to the Company- 
and all questions m any way relating to or affechng the usets of 
the Ccnmpany or the winding-up of the Company generally roon 
such terms as may be agreed upon, with power for the liquld^r 
to take any security for the discharge of such debts or liabiliiM, 
and to give complete discharges in respect of all or any such calls, 
debts, or liabilities. 


Where oomproraiK pro- 
posed, Conrt may order a 
meetiaxoforaditora^ &g, to 
decide as to such oompio- 


208.^ Where any compromise or arrangement shJl be pro- 
posed between a Company which i^ at 
the commencement of this Act or after- 
wards, in the course of being wound up, 
either volunianly, or by or under the 
supervision of the Court, and the w*®’ 
tots of such Company or any class of such creditors, it shall be 
lawful for the Court, in addition to any other of us powers, on tte 
application in a summary way of any creditor or the liquid!^, m 
order that a meeting of such creditors or class of creditors shall ue 
summo ned m such manner as the Court shall direct ; and, it a 
maionty m number, representing tbree-fonrths in value, or wen 
creditors or class of creditors, present either in person or by proxy 

* ty § a of the Life AsBnnnce Companies Ac^ 1870 (Stat 33 
Vietqe.6i). 
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case the instrument of proxy shall state the relation in which the 
person to act thereunder stands to the creditor. 

1 Q. A proxy shall not be used unless it is deposited with the 
Proxy lo bo daposited one Official Assignee om clear day before 
-day before date of sneetingf* tllG time fippointCQ lOr thC IQ€ 6 ting M 

which it is to be used. 

^ . 20. A creditor’ may appoint the 

Official Assignee as proxy. Assignee to act as his proxy. 

21, The Official Assignee may adjourn the meeting from time 

to time, and from place to place, and no 
Adjournment of meeting. notice of the adjournment shall be 

necessary. 

22. The Official Assignee shall draw 
Minute of proceedings. up a minute of the proceedings at the 

meeting, and shall sign the same. 


THE SECOND SCHEDULE. 


(&« section 4.8.) 
Proof of Debts. 


Proofs in Ordinary Cases, 

I. Every creditor shall lodge the proof of his debt as soon 
Time for lodging proof. *18 may be after the making of an order 

of adjudication. 


2. 


A proof may be lodged by delivering or sending by post in 
a registered letter to the Official Assignee 
an affidavit verifying the debt. 


Mode of lodging proof. 


3. The affidavit may be made by the creditor himself, or by 
Authority to make affida- some person authorized fay or on behalf 
vit. ^ of the creditor. If made by a person so 

authorized, it shall state his authority and means of knowledge. 


4. The affidavit shall contain or refer to a statement of account 

Contents of affidavit. Showing the particulars of the debt, and 

shall specify the vouchers, if any, by 
which the same can be substantiated. The Official Assignee may 
at any time call for the production of the vouchers. ° ^ 
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currently with, any resolution for winding op the Company or for 
appointmg liquidators; but, if an order be made within a year for 
winding up the Company, by or subject to the supennston of the 
Court, such resolnhon shall not be of any vahdity udess it is 
sanctioned by the Court 


205. The price to be paid for the purchase of the interest of 

Modeofdeterm..mgpnc«. may be deter- 

mined by agreement If the parties 
dispute about the same, such dispute shall be settled by arbitration 
under the provisions nest hereinafter contained. 


206. When any dispute so directed to be settled by atbitra- 
Appointment of ubitcator tiou has arisen, then, unless both parties 
nhenque^onearetobede- concur in the appointment of a Single 
termined by arbitration. arbitrator, each party, on the request of 

the other party, shall, by writing under his band, nominate and 
appoint an arbitrator to whom such dispute shall be referred. 

After any such appointment has been made, neither parqr 
nhftH have power to revoke the same without the consent of the 
other, nor shall the death of either party operate as such revocadon. 

If, for the space of fourteen days after any such dispute has 
arisen, and after a request in writing has been served by the one 
parqr on the other party to appoint an arbitrator, such last-men- 
tioned patty fail to appomt such arbitrator, then, upon such foilnte, 
the party making the request, and having himself appointed an 
arbitrator, may appomt such arbitrator to act on betolf of both 
parties, and such arbitrator may proceed to bear and determine the 
matters in dispute; and, in such case, the award or determination 
of such single arbitrator shall be final. 


207. If, before tbs matters so referred are determined, any 
Vacaniw of arlntrator to bo arbitrator appomted by either party die, 
snpplied. or become incapable, or refuse, or for 

seven days neglect, to act as arbitrator, the party by whom such 
arbitrator was appomted may nominate and appoint in writing 
some other person to act in his place ; and’, if, for the space of 
seven days after notice in wiitmg from the other party for that 
pnipose, be foil to do so, the remaining or other arbitrator may 
proceed ex parte; and every arbitrator so substituted as afores^ 
shall have foe same powers and authonties as were vested m the 
fonner arbitrator at the time of such his death, refusal, or disabili^ 
as aforesaid. 
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Provided that the creditor may at any time, by notice in writing, 
require the Official Assignee to elect whether he will or \yill not ex- 
ercise his power of redeeming the security, or requiring it to be 
reahzed, and if the Official Assignee does not, within six months 
aiter receiving the notice, signify in writing to the creditor his 
election to exercise the power, he shall not be entitled to exercise it ; 
and the equity of redemption, or any other interest in the property 
comprised in the security which is vested in the Official Assignee, 
shall vest in the creditor, and the amount of his debt snail be re- 
duced by the amount at which the security has been valued. 

13. Where a creditor has so valued his security, he may at 
, , any time amend the valuation and proof 

Amendment of valuation. showing, to the Satisfaction of the 

Official Assignee or the Court, that the valuation and proof were 
made iond 1 id 6 on a mistaken estimate, or that the security has- 
diminished or increased in value since its previous valuation ; but 
every such amendment shall be made at the cost of the creditor,, 
and upon such terms as the Court shall order, unless the Official 
Assignee shall allow the amendment without application to the 
Court, 


14. Where a valuation has been amended m accordance with the 
o r j foregoing rule, the creditor shall forth 

With repay any surplus dividend which 
he has received in excess of that to wnich he would have been 
entitled on the amended valuation, or, as the case may be, shall be 
entitled to be paid, out of any money for the time being available 
for dividend, any dividend or share of dividend which he has failed 
to receive by reason of the inaccuracy of the original valuation 
before that money is made applicable to the payment of any future 
dividend, but he shall not be entitled to disturb the distribution of 
any dividend declared before the date of the amendment. 


15. If a creditor, after having valued his security, subsequently 
Amendment where security realizes it, Or if it IS realized under the 

subsequently realized. provisions of rule 13, the net amount 

realized shall be substituted for the amount of any valuation previ- 
ously made by the creditor, and shall be treated in all respects as 
an amended valuation made by the creditor. 

16. If a secured creditor does not comply with the foregoing 
Exclusion from sharing m rules, he shall be excluded from all 

dividend. Share in any dividend. 
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done 1^ or against any Company, be deemed, in the event of such 
Company bting wound up under this Act, to have been made or 
done by way of undue or fraudulent preference of the creditors of 
such Company, and shall be invalid accordingly. 

For the purposes of this section, the making of an application 
for winding up a Company shall, in the case of a Company being 
wound up by the Court, or subject to the supervision of the Court, 
and a resolution for winding 19 the Company shall, in the case ^ 
a voluntary winding^up, be deemed to correspond with the act of 
insolvency in the case of an individual trader ; and any convqrance 
or assignment made by any Company formed under this Act of 
all Its estate and effects to trustee^ for the benefit of all its creditors^ 
shall be void. 

I 

214. Where, in the course of the winding>up of any Com* 
Power of Court to aasea pany under this Act, it appears that any 

demagea against dalinquont past or present director, manager, cflBcial 
directora and offican qi. liquidator, or any officer of such 

Company, has misapplied, or retained in his own hands, or become 
liable or accountable for, any moneys of the Company, or been 
i;uiliy of any misfeasance or breach of trust in relation to the Com> 
pany, the Court may, on the application cff any liquidator, or of any 
creditor or contributory, of the Company, notwithstanding that the 
offence is one for which the offender is criminally responsible, ex> 
amine into the conduct of such director, manager, or other officer, 
and compel him to repay any mon^ so misapplied or retained, 
or for which such officer has become liable or accountable, together 
with interest after such rate as the Court thinks just, or to contn- 
bute such sums of money to die assets of the Company by way 
of compensation in respect of such misapplicauon, retainer, miSK 
feasance, or breach of trust, as the Court tbmks just. 

JSxplaiu^ten /.—The banker of a Company is not, as such, an 
officer within the meamng of this section. 

Explanaiwn IL — Proceedings cannot be taken under this 
section agamst the representatives of a deceased officer. 

215. If any director, officer, or contnbutoiy of any Com- 
Penalty on faimfi^ at tinn of P&ny wound up under this Act destroys, 

boidn. mutilates, alters, falsifies, or fraudulently 

secretes any books, papers, wntings, or secnrities, or makes, or to 
privy to the making of. any toJse or fraudulent entry in any register 
teok of account or other document belonging to the Company, 
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the surplus of the sale moneys (if any) shall then be paid to the 
Official Assignee. But. if the moneys to arise from such sale are 
insufficient to pay and satisfy what is so found due to such mort- 
«ya«yee, then he shall be entitled to prove as a creditor for such den- 
ci^cy, and receive dividends thereon rateably with the other cre- 
ditors/but so as not to disturb any dividend then alreadj declared, 

21. For the better taking of such inquiries and accounts, and 

making a title to the purchaser, all 
Proceedings on inquiry. parties may be examined by the Court 

upon mierrogatones or otherwise as the Court thinks fit, and shall 
produce before the Court upon oath all deeds, papers, books, and 
writings in their respective custody or power relating to the estate 
or eftects of the insolvent as the Court directs. 


Ptnodtcal Payments, 

22. When any rent or other payment falls due at stated periods,. 
_ , , . and the order of adiudication is made at 

erio ica paymen s. Other than one of those periods,. 

the person entitled to the rent or payment may prove for a pro- 
portionate part thereof up to the date of the order as if the rent or 
payment grew due from day to day. 

Interest, 

23' (/j On any debt or sum certain whereon interest is not 
Interest reserved or agreed for, and which is over- 

due when the debtor is adjudged an in- 
solvent, and which is proveable under this Act, the creditor may 
prove for interest at a rate not exceeding six per centum per 
annum — 

(«) if the debt or sum is payable by virtue of a written^ 
instrument at a certain time, from the time when, 
such debt or sum was payable to the date of such 
adjudication; or, 

{]>) if the debt or sum is payable otherwise, from the time 
when a demand in writing has been made givino- the- 
debtor notice that interest will be claimed froin the- 
date of the demand until the time of payment to the 
date of such adjudication. 

_ (5) Where a debt which has been proved in insolvency 

includes interest or any pecuniary consideration in lieu of interest,. 
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UBy transfer the same to such other Court, and thereupon the 
srinding-up Aall proceed in such other District Court. 


PART V. 

RxGISTKATIOR-OFnCN. 

220. The registration of Companies under this Act shall 
Cbnstitution of tesiatn* conducted as follows (that is to 
tioD'office say):— 

(a) The Local Government may, after the sanction of the 
Governor-General in Council to the creation of any 
such ofiBces shall have been obtained, from time to 
time, appoint* such Registrars, Assistant Rqpstiars, 
clerks, and servants as it may think necessary for 
die registraUon of Companies under this Act, and 
remove them at pleasure: 

(2) The Local Government may make such r^ulationsf 
as It thinks fit nith respect to the duties to be per- 
formed by any such Registrars, Assistant Registrars, 
clerks, and servants as aforesaid : 


* For appointments made under the power conferred hy this section in— 
(I) Assam, w* Assam List of Local Rnlea and Orders, Ed 1893, 
P 

(s) Bombay, tee Bom Government Gasette, 1897, Ft. I , p. 1803, 

(3) Cooig, tee Coorg Gasette, 1904, Ft I , p 30, 

Eastm Bengal and Assam, are E B 8c Assam Gazette^ 1908 
Ft I, p. 1143, 

(5) United Pronnees of Agra and Ondh, tee U. F, Local R and 0 , 
Vol I , 

(d) Burma, tee Burma R Manual, Vol I , Bor. Gazette, 1907, Ft 1 ., p. 


> 4 , 

(7) N -W. F Province, tee Gazette of India, X901, Ft II , p 1304, 
(d) Madtas, see Mad Local. R. and O , Vol. 1 . 


t For trgnlations under this section in— 

(r) Assam, tte Assam Local R and O. , 

(8) Bengal, ut Ben Local Stat R and 0 , Vol. II ; 

(3) Bombay, tee Bom Local R and O., 

(4) Burma, tee Bur R M , Vol I , Bnr Gazette, 1907, Ft I., p. X33 J 
(i) Central Provinees, SM C P Local R andO., 

(d) Madras, tee Mad Local R and 0 >, Vol I , 

(7) Punjab, tte Punjab Gazette, 1883, Ft I , p 4^, 

United Provinces, tw U F Local R and 0 ., Vol 1 . 


0 
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PRESIDENCY-TOWNS INSOLVENCY. 

THE THIRD SCHEDULE. 
(See section 12^.) 
Enactments repealed. 



I. — Statute. 

1848 n & 12 The Indian Insolven- So much as has not been re- 
Vict.c. 21. cy Act, 1848 pealed. 

1 L--Acts of the Governor^ Genet al in Lounctl. 


XXVII. The Insolvent Es- So much as has not been re- 
lates (Unclaimed pealed. 

Dividends) Act, 

1841. 

X The Indian Insol- Sections 2 and 3. 

vency Rules Act, 

1898 

VI The Lower Burma Section 8, sub-section (/), 

Courts Act. clause (d), and sub-section 

(2), and, 

in section 17, In sub-section 
(/). the words an official 
assignee ”, and, in sub-sec- 
tions (2) and (4), the words 
“ official assignee.” 

V. The Code of Civil Section I20, sub-section {2). 

Procedure, igo8. 
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Cs^) There shall be paid, to any Registrar, Assistant Regis* 
trar, clerk, or servant that may hereafter be employ- 
ed in the registration of joint-stock Companies, 
such salaries as die Local Government may, with 
the sanction of the Governor-General in Qiuncil, 
direct: 

(A) Whenever any act is herein directed to be done to or 
by the Registrar of Jointrstock Companies, such 
act shall, unnl the Local Government otherwise 
directs, be done to or by the existing R^istrar of 
Jomt4tcck Companies, or, in his absence, to or by 
such person as the Local Government may, for the 
time bemg, authorize. But, in the event of the 
Local Government altering the constitution of the 
existing registiy-ofiQce, such act shall be done to or 
I7 such officer or officers, and at such place or 
places with reference to the local situation of the 
registered offices of the Companies to be registered, 
as the Local Government may appoint. 


PART VI 


AxsLXCATioir OF Act to Cokpakizs bxoisixrbo undxb thk 
J oisi>sTO(Jc C031PAKIES Acts 


221 - Subject as hereinafter mentioned, this Act, with the 

Application of Act to Com- A in the First 

ptnies formed under Act Scbedule, Bball ftpplj to Compenies 
lOX. of J857 w VII. of i860, formed and registered under Act No. 
XIX. of 1857 and Act No. ViL of 1860^* or either of them, m 
the same manner, in the case of a limited Company, as if such 
Company had been formed and registered under this Act as a 
Company hmited by shares, and, in tbe case of a Company 
other than a limited Company, as if such Company had been 
formed and registered as an nnlmuted Company under this Act, with 
this qualification tha^ wherever reference is made expressly or 
im pli^ y to the date of registraton, such date shall be deemeS to 
re fer to the date at which such Companies were respectively re- 


* Acts XIX. of 1B57 and VII of x86o have been repealed by Act X. 
of i 966 , a. sip. Table B in the Schedule to Act XIX of 1857, nowera, 
lamdns in niee (aw a. a, a^) and is printed, tt^a, is Appendix I to 
riiisABt. 


ACT NO. V. OF i88l. 

The Probate and Administration Act) 1881. 

CONTENTS. 


Preamble. 

CHAPTER I. 
Preliminary. 
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Local extent. 
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2. Personal application. 
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22. Citation before grant of adminis- 

tration to legatee other than 
universal or residuary. 

23. To whom administration may be 
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CHAPTER in. 
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25. Probate o£ contents of lost or 
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\fisB dnfy constituted by lav, and consisting of seven or more 
members, may. at any time hereafter, register itself under this Act 
as an udimited Company, or a Company limited by shares, or a 
Company limited I 7 guarantee, and no such r^stration shall be 
invalid reason that it has taken place with a \iev to the Company 
being vonnd vp. 

r 

225. The folloving regulations shall be observed vith res- 
. u to resis* P^ct to the registration of Companies 

tnbon of existing Com* under this Fart of this Act (that is to 
pan®. 8ay)^- 

(a) No Company having die liability of its members limited 
by Act of Parliament or Act of the Govemor-(3en> 
eral in Coundl other than this Act. or by Letters 
Patent, and not being a Joint-stock Company as 
hereinafter defined, shall register under this Act in 
pursuance of this Part thereof; 

. (S) No Company having the liability of its members limited 

by Act of Parliament or Act of the Govetno^Gen- 
eral in Council other than this Act, or I 7 Letters 
Patent, shall raster under this Act in pursuance of 
this I^rt thereof as an unlimited Company, or as a 
Company limited by guarantee. 

(e) No life-assurance Company existing at the time of the 
commencement of this Act, and no Company that is 
not a J(fint-siock Company as hereinafmr defined, 
diall, in pursuance of this I^n of this Act, register 
under this Act as a Company lunited by shares : 

(d) No Company shall register under this Act in pursuance 

of this Fart thereof unless an assent to its so regis- 
tering is given by a majority of such of its members 
as may be present personally, or by a pnngr m cases 
vhere proxies are ailoved by the regulations of the 
Company, at some general meeting summoned for 
the purpose : 

(e) Where a Company, not having the liabih^ of its mem- 

bers Imuted by Act of Parliament or Act of the 
Governor-General in Council, or by I-etters Patent;: 
is about to register as a limited Ckimpany, the ina- 
jority reqmred to assent as aforesaid shall consist of 
not less man three-fourths of the members present. 
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Sections. 

56. Wheu probate or administration | 
may be granted by District 

^ 

<7. Disposal of application made to 
Judge of District in which 
deceased had no fixed abode. 
Probate and letters of adminis* 
tration may be granted by 
Delegate. 
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letters of administration. 
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^4. Petition for letters of administra* 
tion 

65. Additional statements in petition 

for probate, See. 

66 . Petition for probate or administra* 

tion to be signed and verified. 

67. Verification of petition for pro* 

bate by one witness to will. 

68. Punishment for felse averment in 

petition or declaration. 

69. District Judge may examine 

petitioner in person, require 
further evidence, and issue 
citations to inspect proceed 
ings. 

Publication of citation. 

Caveats against grant of probate 
or administration. 
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administration should) be re* 
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76 Grant of probate to be under seal 
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Form of such grant. " ^ 

77. Grant of letters of adimnistratioa 

to be under seal of Court. 

Form of such grant. 

78. Administration-bond. 
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80. Time before which probate or 
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83. Grantee of probate or adminis* 
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' the addition of the Aares held lay snch persons ks- 

pectively, distinguishing, in cases w here such shares 
are numbered, each share by its number. 

(j) A copy of any Act of Parliament, or Act of the Gove^ 
' . nor^eneml in Councii, Royal Charter, Letters l^t- 

. ent, deed of settlement, contract of co*partnery, or 

other instrument constituting or reguiating the 
Company. 

(0 If any such Joint-stock Company is intended to be re- 
gistered as a iimited Company, the above list and 
copy shall be accompanied by a statement qaecifying 
the following particidars (that is to say) 

die nominal capital of die C^pany and the number of 
shares into which it is divided; 

the number of shares taken and the amount paid on each 
share ; 

the name of the Company, with the addition of the word 
" limited ” as the last word thereof ; 

with the addition, in the case of a Company intended to 
beregistei^ as a Gimpany limited by guarantee, of 
the resolution declaring the amount of the guarantee. 

228. Previously to the registration, in pursuance of this Part 
Reanuitions for regirtra- of this Act, of any Company not being 

tion by mutna Compmny a Joint-stock Company, there shsll be 
not bnnaa Joint^tock Com- gehyereg tQ t^e Registrar a list showing 

the names, addresses, and occupations 
of the directors or other managers (if any) of the Company, also a 
copy of any Act of Parliament, Act of the Governor-General in 
Connal, Letters Patent, deed of settlement, contract of co-part- 
ne^, or other instrument constituting or regulating the Comj^ny, 
with the addition, in the case ctf a Company intended to be rems- 
fered as a Company iimited by gimrantee, i^ the resolution declai- 
ing the amount of Ae guarantee. 

229. Where a Joint4tock Company authorized to register 
Power for "««h«g Com- under this Act has bad the whole or any 

pEDv to resistor amount of portion of its capital converted into 
atodcinsteul of shares. such Company shall, as to the 

capital so converted, instead of delivenng to the Registrar a state- 
ment of shares, deliver to the Registrar a statement of the amount 
of stock belonging to the Company, and the names of the persons 
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to its being xegistered as a limited Company, the Uabilily of the 
ahareholden \ra8 limited by some Act of Fftrliament or Act of the 
Governor-General in Council, or by Letters Patent. 


884L Any Company anthoriaed by this Fart of this Act to 
Company to diaiiee name. 

{»iv purpose of obtainmg registration 

with limited liability, change its name by adding thereto the word 
"limited." 


285. Upon compliance with the requisitions in this Fart of 
Certificate of legiatratioo Act contain^ With respect to regis* 
ofexiaenaCompameB. trabOD, and on payment of suchfees^if 
any, as are payable under Tables marked B and C in the First 
Schednle hereto, the fiegisdar shall certify under his hand that the 
Cbmpany so applying for registration is incorporated as a Com- 
pany un^r this A^ and, in the case of a limited Company, that it 
Is hmited ; and therenpon such Company shall be mcoiporated, and 
shall have perpetual succession and a common seal. 


286. A certificate of incorporation given at any time to any 
Certificate to be endenoe Company registered in pursuance of this 
of compliance mth Act. Tart of this Act shall be conclusive evi- 

dence that all the requisitions herein contained in reject of regis- 
tration under this Act have bear complied with, and that the 
Company is authorised to be registered under this Act as a limited 
or unlimited Company, as the case may be ; and the date of incor- 
poration mentioned in such certificBte shall be deemed to be the 
date at which the Company is incorporated under this Act. 


287. All such property, moveable and immoveable, includ- 
Tnni&r of property to vg all interests aod n^ts in, to, and 
Company. out of property, moveable and immove- 

able, and including obligations and actionable claims, as may be- 
long to^ or be vested m, Uie Company at the date of us registration 
under this Act, shall, on Fegistrabon, pass to, and vest in, toe 
Company as incorporated under this Act for all the estate and 
interest of the Company therein. 


288. The registratom m pursuance of this Fart ttf dus Act 
n r iir.iitr.i.nniinflrrHiiii ft ft of sutv OompBoy shsll not affect or 
vot to^ct obligabooB in- prqudice the liabilify of such Compaq 
imried prevumdy to registra- jg have enforced against it^ or its right 

to enforce^ any debt or oblivion incur- 



fedfe; ®PP&s to toe 
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(d) That DO Companv shall have power, vitfaout the sanction 
of the Govemor*General in Council, to alter any 
provision contamed in any Letters Patent relating to 
the Company : 

I 

(«) In the event of the Company being vround up. every 
person shdl be a contributory, in respect of tl» 
debts and liabilities of the Company contracted 
prior to registration, who is liable to pay, or contri> 
bute to the payment of, any debt or liability dt the 
Company contracted prior to registration, or to pay, 
or contribute to the • payment of, any sum for the 
adjustment of the rights of the meters amongst 
themselves in respect of any such debt or liability, 
or to pay, or contnbute to the payment of, the costs, 
dia:i^, and expenses of winding up the Company, 
so far as relates to such debts or liabilities as aforesaid. 
Every such contributory shall be liable to contnbute, 
to the assets of Uie Company m the course of the 
windings up, all sums due mm him in respect of 
any such liability as aforesaid. In the event of the 
death or insolvent^ of any such contributory as last 
aforesaid, the provitoons hereinbefore contained with 
respect to the representatives, heirs, and devisees of 
deceased contnbntones, and with reference to the 
assignees of msolvent contributories^ shall apply : 

{/) Nothing herein contiitned shall authonae any Company 
to alter any such provisions contained m any deed 
(rf settlement, contract of cO'partneiy, Letters 
Patent, or other instrument constituting or regu* 
lating the Company, as would, if such Company had 
originally been formed under this Act, have been 
contained in the memorandum of association, and 

' are not authorized to be altered this Act : 

« 

But nothing berem contained shall derogate from any power 
of Storing Its constitution or regnlations which may 
be vested in any Company registering under this Act 
in punuance of Uiis Part thei^ by virtue of any Act 
of Parliament, Act of the Governor-General in Coun- 
cil, deed of settlement, contract of co-parmery, 
Letters Patent, or other instrument constituting or 
regulming the Company: 
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, ' S.* In this Act, unless there be> 

Interpretation-clause. something repugnant in the subject or 

context, — 

« province ” includes any division of British India* having a 
Court of the last resort : 

“ minor ” means any person subject to the Indian .Majority 
Act, 1875,1 who has not attained his majority within the meaning 

in the Punjab— the Chief Court, throughout the territories adminis- 
tered by the Lieutenant-Governor of the Punjab; all District 
Judges, as defined in the Act, within, the said territories; and 
such Judicial Officers as the Chief Court may, from time to 
time, appoint as District Delegates (see Punjab Gasetie, 
1881, Pt. I , p. 483) , . 

in Madras — the High Court at Madras,' throughout the territories 
subject to the Governor in Council ; all District Judges, as 
defined in the Act, within the said territories , and such Judi- 
cial Officers as the High Court may, from time to time, ap- 
point as Delegates (see Madras List of Local Rules and Or- 
ders, Ed 1898, p 161) , 

in the Central Provinces — the Judicial Commissioner, throughdut 
the territories under the administration of the Chief Commis- 
sioner, and all Deputy Commissioners within those territories 
(see Central Provinces List of Local Rules and Orders, Ed. 
1896, p 97) . 

in Coorg — the Court of the Judicial Commissioner and the Court of 
the Commissioner (see Coorg Distnci Gaseiie, 1889, Pt. I , 
P- SO); 

in Bombay — the High Court at Bombay, throughout the territories 
subject to the Governor in Council , all District Judges, as 
defined in the Act, within the said territories; and such 
Judicial Officers as the High Court may, from time to time, 
appoint as District Delegates tsee Bombay List of Local 
Rules and Orders, Ed 1896, Vol. I , p. 252) , 

in Ajmere-Merwara — the Court of the Chief Commissioner and the 
Court of the Commissioner (see Gasetie of Indiot 18S9, Pt, 
n.P-S 34 ); 

in the N.-W Provinces and Oudh — the High Court at Allahabad? 
throughout the territories subject to the Lieutenant-Gover- 
nor; the Judicial Commissioner of Oudh, throughout the 
territories subject to the Chief Commissioner; all District 
Judges, as defined in the Act, within the N.-W. Provinces 
and Oudh, and such Judicial Officers as the High Court oc 
the Judicial Commissioner may, from time to time, appoint 
as District Delegates (see N.-W Provinces and Oudh List of 
Local Rules and Orders, Ed 1894, Pt. II , p 48) 

in UppM Burma . the Court of the Judicial Commissioner and all 
, District Courts (see Burma Gasetie, 1897, Pt . I , p. 289). . 

* Compare Act X. of 1865, s. 3. ' 

t Act IX. of 1875. ‘ ^ ' ? , * 
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the winding'up of such Company, be deemed to be the register* 
ed office of the Company : 

(8.) No unregisteied Company ahall be wound up under tUs 
Act voluntarily, or subject to the supervision of the Court : 

(3.) The circumstances under which an unrogistered Company 
may be wound op are as follow (that » to say) 

(n) whenever the Company is dissolved, or has ceased to 
carry on business, or is carrying on business only 
for ffie purpose of winding np us affairs ; 

(b) whenever the Company is unable to pay its debts; 

(e) whenever the Court is of opinion that it is just and 
equitable that the Company should be wound op : 

(4.) An unregistered Company shall for the purposes of this 
Ad^ be deemed to be unable to pay its debts — 

(a) whenever a creditor, to whom the Company is indebted, 
by assignment or otherwise, in a sum exceeding five 
hundred rupees then dne^ has served on the Company, 
by leaving the same at the principal place of business 
of the Company, or by delivenng to the secretary or 
some director or principal officer of the Company, 
or by otherwise serving the same m such manner as 
the Court may approve or direct, a demand under 
his band requiring the Company to pay the sum so 
due, and the Company has, for the space of three 
weeics succeeding the service of such demand, neg^ 
lected to pay such sum, or to secure or compound 
for the same to the satirfaction of the creditor; 

(9) whenever any amt or other proceeding has been institut- 
ed against any member d the (Company for any debt 
or demand doe or claimed to be due from the Com- 
pany, or from him m his character of member of the 
Company, and notice in writing of the institution of 
su(^ suit or other legal proceeding having been 
served upon the Company by leaving the same at 
the principal place of business of the Company, or 
by delivenng it to the secretaiy or some director, 
manager, or principal officer of the Company, or by 
otherwise serving tte same in such manner as the 
Court may approve or direct, the Company has not, 
wiffiin ten da;^ aftor service of such notice, paid. 
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246i Where an order has been made forwindingupanun- 
Effeet of order for mndine registered Company, in addition to the 
ap Company. provisions hereinbefore contained in the 

case of Companies formed under this Act, u is hereby turther pro- 
vided that no suit shall be commenced or proceeded with against an y 
contributory of the Company m respea of any debt of the Com* 
pany, except with the leave of the Court, and subject to such terms 
as the Court may impose. 

247 If any unregistered Company has no power to sue and 
Provision m case of un- >0^6 m a common name, or if, for 
tegistend Company any reason, it appears expedient, the 

Court may, by the order made for winding up such tympany, or 
by any subsequent order, direct that all such property, moveable 
and immoveable, including ail mterests, claims, and nghts in, to, 
and out of, property, moveable and immoveable, and including ac- 
tionable claims, as may belong to, or be vested in, the Company, 
or to or in any person or persons on trust for or on behalf of the 
Company, or any part of such property is to vest in the official 
liquidator or official liquidators by his or their official name or 
names ; and thereupon the same or such part thereof as may be 
speafied m the order shall vest accordingly, and the official liqui- 
^tor or official liquidators may, in his or their official name or 
names, or in such name or names, and after giving such indemni^ 
as the Court directs, bring or defend any suits or other legal pro- 
ceedings relating to any property vested m him or them, or any 
suits or other legal procsedings necessary to be brought or defend- 
ed for the purposes of effectually wmding up the Company, and 
recoveiing the property thereof. 

248. The provisions made by this Part of this Act with res- 
Pnvwion of thu Part of P^ct to unregistered Companies shall be 
Act cemuiabve. deemed to be made in addition to^ and not 

in restrichou of, any provisions hereinbefore contained with res- 
pect to winding op Compames by the Court. 

The Court or official liquidator may, in addition to anything 
contained m this Part of this Am, exercise any powers, or oo any 
act, in the case of unregistered Companies, which might be exer- 
cised or done by it or him m winding iqi Companies formed under 
tins Act ; but an unregistered Company ^all not, except in the 
event of its bung wound up, be deemed to be a Comjmy under 
this Act, and then only to the extent provided by this Fart of this 
Act. 
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mRy be grAnted; iimited until the will or 3n authenticated copy o£ 
it be produced. 

(b^J^Granis/or the Use and Benefit of Others having Right, 

28. When any executor is absent from the province in which 
Administration with will application IS made, and there is no 

annexed to attorney of ab- executor Within the province willing to 
sent executor. ^ct, letters of administration, with the 

will annexed, may be granted to the agent of the absent executor, 
for the use and benefit of his principal, limited until he shall 
obtain probate or letters of administration granted to himself. 

29. When any person, to whom, if present, letters of adroims- 

, , . ^ „ tration, with the will annexed, might be 

annSdtS?SeyofLent granted, IS absent from the province, 
person, who, if present, letters of administration, with the will 
would be entitled to adminis- annexed, may be granted to his agent, 

limited as above mentioned. 


80 When a person entitled to administration in case of 

- Adm.n«tet,on to aitotney .s absent from the province, 

of absent person entitled to and no person equally entitled is willing 
administer in case of intest- to act, letters of administration may be 

granted to the agent of the absent person, 
limited as before mentioned. 


31. When a minor is sole executor or sole residuary legatee, 
Administration during letters of adminlsiiation, with the will 
minority of sole executor or annexed, may be granted to the legal 
residuary legatee. guardian of such minor, or to such other 

person as the Court shall think fit, until the minor has attained his 
majority, at which period, and not before, probate of the will shall 
be granted to him. 


82. When there are two or more minor executors, and no 
Administration during executor who has attained majority, or 

residuary legatee who has attained 
majority, the grant shall be limited until one of them has attained 
his majority. 


33. If a sole executor or a sole universal or residuary legatee. 
Administration for use and OT a person who would be solely entitled 
ne t of lunatic. to the estate of the intestate according to 
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258 * Subject to the provisions hereinbefore contained, the 
Power to milce orders os Court inay, in any proceedings under 
' cvBU. tins Act, make such order as to costs as 

It thinks fit. 


254 .* The High Court may, from time to time, make rulesf 
Fewer of Hvh Court to consistent With this Act, and with the 
make rules Code of Civil Procedure,} concerning 

die mode of proceedings to be had for winding up a Company in 
such Court, and in the Courts subordinate thereto, and for giving 
effect to the provisions hereinbefore contained as to the reducuon 
of the capital, and the subdivision of the sliares, of a Company 


255 . In sections i and x8 of Act No. XXL of r86o 
Construction of Rtga- (fir tht Htgiitrahott it/ Lifarary, Anrn* 
tear of Joint-Stock nfic, and Uiantablt SoeuUes), ihe words, 
panics in Act X\l. of i860. <« of Joini*8tock Companies,” 

diall be construed to mean Registrar of Joint>8tock Companies 
under this Act, or any Act for the time being in force. 


256 . Save as provided tn sections 15a and 153, noiningm 
Act not to apply to Bank >bi8 Act shall be deemed to apph to the 
of BenRal, Madras, or Rank oi Bengal, the Bank of Madras, 
Bombay. gnfl of Bombay. 


FIRST SCHEDULE. 

TABLE A. 

RxGULAXions TOR Mahagzhrht of a Coupaht liuited by Shares. 

Shetra. 

(1 ) If several persons ars registered u Joint holders of any share, 
any one of such persons may give effectual receipts for any dividend pay- 
able in respect of such share 


* O', as 45 and ao, respectively, of the Companies Act, tSfiy 
(Stat 30&31 Viot, c 131) 

f For rules made by the High Court, Calcutta, under this section, tee 
Calcutta Gaoette, 1903, Pt 1 , p. 997, and Assam Gaaette, 1903, Pt HA , 
P 534 

} This refeience should now ba meant as applymg to Act V of 
1908.— 5 m s 158 of the Act. 
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to administration is unable or unwilling to act, letters of administra- 
tion may be granted to the nominee of a.pariy in such suit, limited 
for the purpose of representing the deceased in the said suit, or in 
any other suit which may be commenced in the same or m any 
other Court between the parties, or any other parties, touching the 
matters at issue in the said suit, and until a final decree shafl be 
made therein and carried into complete execution. 


39. If, at the expiration of twelve months from the date of 

Adminisiratton limited to probate or letters of administration, 
purpose of becoming* party tne executor or administrator, to whom 

or have been gtanled. is 
absent from the province within which 
the Ooiirt th^t uRs gr^ntsd thG probEte or lottors of EdmiJnstrEtioii 
IS situate, such Court may grant, to any person whDm it thinks fit 
letters of administration limited to the purpose of becoming and 
being made a party to a suit to be brought against the executor or 
administrator, and carrying the decree which may be made therein 
into effect. * 

40. In any case in which it appears necessary for preservm®^ 
Administration limited to property of a deceased person the 

Cow w«hm whose d.su.ct any Jfdre 
property is situate, may arrant to anw 
perwn whom such Court thinks fit, lottos of admimshation Itoited 
10 the collection and preservation of the property of the deceased 


41. When a person has died intestate, or leaving a wiU of 

Appointment, as admim- IS no executor wiilino- and 

strator, of person other than Competent to act, or where the exeriifrtr 
one who, under ordinary cir- is at th^ uma t-u ^ l ®*SCUtOr 
cumstances, would be entitl- onn -j death of Such per- 

ed to administration. resident out of the province, and it 

conveuKut to appomt some ‘’St'to'admmsfenhe eTtST^ “ 
part thereof other than the person who imHfsr ^ ^ 
stances, would be entitled to a o-rant circum- 

may. in his discretion, having regard 

iuterest the safety of the esrate, and p obab h X 
^y admmtstered, appomt such person as hi'Thi'u^: 7'^ ^ 

ed 0 “obasThe jSge admm.straUou may be hmit- 
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(it.) The transfer hooka shall be dosed during the fourteen days im- 
mediatdy prtoeding the ordinary general meeting in each year. 

t 

Tranmiutm o/ShartM 

* (in ) The execntors or administrators of a deceased member shall be 
the only persons recognised by the Company as haTing any utle to his 
abate 

(X3 ) Any person becoming entitled to a share, in consequence of the 
death, bankruptcy, or inaolvency of any member, or in Lonseqnence of the 
marriage of any female mem&r, may be registered as a member, upon 
such enndence being produced as may, from time to time, be required by 
the Company. 

(14 ) Any person who has become entitled to a share in consequence 
of the deatn, bankruptcy, or insoWeni^ of any member, or in consequence 
of the marriage of any female member, may, instead of being registered 
himself, elect to have some person to be named Iqr him repstered as a 
transferee of su:h share 

(15 ) The person so becoming entitled shall testify such election fay 
oxecnting to hia nominee an instrument of transfer of such share. 

(16 ) The mstmment of iranafer shall be presented to the Company, 
together with such evidence as the dmctors may requite to prove the title 
of the transforee, and thereupon the Company shall register the transferee 
as a member. 


Farftitun if Sham, 

(17 ] If any member fails to pay eny call on the dw appointed for 
payment thereof, the directon may, at any time thereafter, during such 
time aa the call remains unpaid, serve a nobee on him requiring him to 
pay such call together with interest and any expenses that may have 
accrued I7 leasou of such non-payment, 

(18 ) The notice shall name a further day on or before which such call 
and all interest and expenses that have accrued bj reason of such non-pay-i 
ment are to be paid It shall also name the place where pament is to be 
made^ the place so named being either the registered office m the Company, 
or some other place at which tails of the Company are usually made pay- 
able The notice shall also state that, in the event of non-payment at or 
before the time and at the place appointed, the shares in respect of 
whidi such eall was made will be liable to be forfeited. 

I 

(19 ) If the requisitions of any such notice as aforesaid are not com- 
plied wifo, any share in respect of which andi notice has been given may, 
at any time thereafter, before payment of all calls, interest, ano expenses 
due in respect thereof has been made, be forfeited I7 a resolution of the 
directors to that effect 

(ao ) Any share so forfeited shall be deemed to be the property of the 
Company, and may be disposed of in such manner as the Company in 
general meeting thinks fit ’ 
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CHAPTER IV. 


Alteration and Revocation of Grants.* 

48 Eriors ia names and descriptions, or in setting forth the 
What .rrors may b. recti- time and place of the deceased's death, 
aed by Court. 01 the purpose in a limited grant, may 

be rectiaedi by the Court, and the grant of probate or letters of 
administration m\y be altered and amended accordingly. 

49. If, after the grant of letters of administration with the will 
„ , , annexed, a codicil be discovered, it may 

Lwv“ed Ifter g?ant of ad- be added to the grant on due proof and 
iftxntstration with will annex- identification, and the grant altered and 
ed. amended accordingly. 


Revocation or aaoalment 50. The grant of probale or letters 
for just cause. of administration may be revoked or 

annulled for Just cause. 

Just cause.” ExplanaUon . — “ Just cause ” is— 

/r/, that the proceedings to obtain the grant were defective in 
-substance; 

that the grant was obtained fraudulently by making a 
false suggestion, or by concealing lro.Ta the Court something 
material to the case ; 

that the grant was obtained by means of an untrue alle- 
gation of a fact essential in point of law to justify the grant, though 
such allegation was made m ignorance or inadvertently; 

^.ih, that the grant has become useless and inoperative through 
vcircumstances ; 

t 5//5, that the person to whom the grant was made has, wil- 
fully and without reasonable cause, omitted to exhibit an inventory 
-or account in accordance with the provisions of Chapter Vil. of 
.this Act, or has exhibited under that chapter an inventory or ac- 
count which is untrue in a material respect. 


Illusiraiions, 

(a.) The Court fay which the grant was made had no j’urisdiction. 


* Compare Act X. of 1865, Pt, XXX, (g) and Sb ^ 

•of Admwishafloa Act (VI. 
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which the member ie entitled, and limiting n hme within which the offer, if 
not accepted, will be deemed to de dedmed ; and afiwr the expiration 
such time, or on the receipt of an intimation from the member to wbom> 
anch notice is given that he declines to accept the shares offend, the 
directors may dispose of the same in anch manner as thqr fhi^ most 
benefidal to the Company 

(a8.) Any capital raised by the creation of new shares shall be oonsi* 
dered as part of the original capital, and shall be subject to the same provi' 
Bions, with tefennee to the payment of calls and the fwfeitun of shares on 
non payment of calls or (Merwise, as if it had been part of the origiml 
capital. 


Gefural Muhtigt 

(ag ) The first general meeting shall be held at sneh time, not hemg 
more than six monua after the registration of the Company, and at snch 
place, as the direeton may determine 

(30) Subsequent general meetings shall beheld, once at the least in 
every year, at sneh time and place as may be prescribed the Company 
in general meeting , and, if no other time or plisea is prescribed, a generm 
meeting shall be held, on the first iMonday in Feknaiy in every year, at 
sneh juace as may be determined by the directors. 

(31 ) The above-mentioned general meetings shall be called ordinary 
meetings, all other general meetings shall be culed extraordinary 

(3a ) The directors may, whenever they think fit, and they shall upon 
a requisition made in writing by not less than one-fifth in number of the 
members of the Company, convene an extraordinary general meeting. 

(33.) Any requisition made tw the members shall express the ob|^ 
of the meeting proposed to be called, and shall beleft at tberegistered office 
of the Company. 

I34 ) Upon the receipt of sneh requisition, the directors shall forthwith 
proceed to convene an extraordinary ^eral meeting If they do not pro- 
ceed to convene the same within twenty-one days from the date of the 
requisition, the xeqnisitionists, or any other members amounting to the 
required number, may themselves convene an extraordinary genetu meet- 
ing. 


Pneetdingt at Gmtral Muting 

(35) . Seven days’ notice at the least, speci^ng the place, the day, and 
the hour of meeting, and, in case of special business, the general natnie of 
anch business, shall be given to the members in manner hereinafter men- 
tioned, or in sneh other manner, if my, as may be prescribed by the Com- 
pany in general meeting, but the non-receipt of such notice by any 
member shall not invalidate the proceedings at any general meeting 

(36) AH business shall be deemed speefad that is transacted at an ei^ 
traordinary meeting, and all that is tranmeted at an ordinary meeting, with 
the exception of aanebonmg a dividend and the eonnderation of the ac- 
counts, mlance-sheets, and the ordinary report of the directors 
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(47 ) No member iball be entitled to vote at any eenetal meeting nn* 

less all calls dne from him have been paid, and no memW shall be entitled 
to vote in respect of any share that he has acquired by transfer, at any 
meeting held ^ter the expiration of three months from the registration of 
the Company, unless he has bean possessed cl the share in reiqieetot which 
he daims to for at least three months previonsly to the time of holding 

the meeting at which he proposes to vote 

(48 ) Votes may be given either personally or by proi^ 

(49 ) The instrument appointing a proxy shall be in writing, under 
the hand of the appointor, or if such appointor is a corporation, under 
ttor common sesl, and shall be attested by one or more witness or wit- 
nesses No person shall be appointed a proxy who is not a member of tiw 
Company 

(50) The instrument appointing a proiqr bImII deposited at the 
register^ office of the Cominny not less than aevenly-two hours before 
the time for holding the meeting at which the person named in such instru- 
ment proposes to vote , but no instrument appointing a proi^ shall be 
valid after the expiration of twelve months from the date of its execution 

„ (ji ) Any instrument appointing a pro^ shall be in the following 
form — 

Campany, Limtied. 

I, , of , being a member of the Company, 

Limited, and entitled to vote or votes, hereby ap- 
point , of , as my proira, to vote for me and on my behu 

at the [ordinary er extraordinary, u iie eua me^ is] SBocral meeting of 
the Company to be held on the day of , and at am 

adjournment thereof [nr at any meeting of the Company tiiat raxy be hdd 
jU the year ] As witness my hand, this &y of 

Signed by the said in the presence of i 

Dnteton 

(■{a ) The number of the directors, and the names of the first directors^ 
ulinll be determined by the subscnbers of the memonudum of as&oeiation 

( 53 ) Until directors are appointed, the subscribers of the memorandum 
■of association shall be deemed to be directors. 

(54 ) The future remuneration of the directors, and their remuneration 
■for services pmformed previonsly to the first general meeting, shall be 
determined by the Company in gensal meeting 


Pawn af Drreetan 

( 55 ) business of the Company shall be managed by the dirwtors, 
who may pay all expenses incurred in getting up and registenng the Cm- 
psny, and may exercise all such powers of the Company as are no^ vy the 
foregoing Art, or by these articles, required to be exercised by the Com- 
pany in general meeting, subject nevertheless to any regulations of these 
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proviso to section 59 » High Court or District' Judge^shall send 
a certificate thereof to the following Courts, natnely;r-j ' 

(«) when the grant has been made by a High Court, to 
each of the other High Courts, 

( 3 ) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is 
subordinate and to each of the other High Courts. 

(2) Every certificate referred to in sub-section (/) shall be to 
the following effect, namely : — 

* 1 , A Bf Registrar [or as the case may of the High Court,, 
of Judicature at [or as the case may 5 e% hereby certify 

that on the day of , the High Court:' of Judicature 

at [or as the case may 5 ^] granted probate of the will 

[or letters] has [or have] effect over all the property of the de- 
ceased throughout the whole of British India ; * ' ■ 

and such certificate shall be filed by the High Court receiving ’ 
the same. 

(y) Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in sections 63 and 64, to be situate > 
within the jurisdiction of a District Judge in another Province, the 
Court required to send the certificate referred to in sub-section (;) 
shall send a copy thereof to such District Judge, and such copy 
shall be filed by the District Judge receiving the same.” 

61 . The application for probate or letters of administration, 
Condusiveness of aoplica- i^ made and verified in the manner 

tion for probate or adminis- hereinafter mentioned, shall be conclu-’ 

the purpose of authorizing the. r 
grant of probate or administration ; and , 
no such grant shall be impeached by reason that the testator or 
intestate had no fiiced place of abode, or no property withiu the 
district at the time of his death unless by a proceeding to revoke 
the grant if obtained by a fraud upon the Court. 

62 . Application for probate or for letters of administration, 
PetiUon for probate* with the ^ Will ^annexed, shall be made 

. . by a petition distinctly written in English,' 

or m the language in ordinary use in proceedings before the Court, 
in which the application is made, with the' will, or in the cases 
mentioned in sections 24, 25, and 26, a copy, draft, or statement’dr 
the contents thereof annersd, and stating— ^ \ , 1 . . 
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(63) TheQ>mpBiiyinayifromtimetotiine, in general meeting, in* 
wwpaa or lednee the nnmber cl directors, and may also determine in nrhat 
rota&u such increased or rednced nnmber is to go out of oESce 

(64 ) Any casual vaeancy occurring in the board of directors may be 
filled up by the directors, hut any person so chosen shall retain his oEh» 
■0 long oiuy as the vacating director would have retained the same if no 
vacancy had occurred 

(65) The Company in general meeting may, by a special resolution, 
remove any director terare the expirabon of his period of ofSoe, and mw, 
by an ordinary resolution, appoint another person in his stead The 

i ierson so appointed shall hold office during such time only as the director 
a whose place he IS appointed would have hdd the same if he had not 
been removed 

Pnettdtngt if Dtfiehn. 

(66.) The directors may meat together for the despatch of business, 
adjonrn and otherwise regulate their meeting as they think fit, and deter- 
mine the qnomm necessary for the trans^on or business Questions 
arising at any meeting shall be decided by a majority of votes In case of 
an equality of votes, the chairman shall have a second or casting' vote. 
A director may at any time summon a meehng of the directors 

(6^) The directors may elect a chairman of their meebnn, and de* 
tenmne the period far which he is to hold office , bnt, if no such chairman 
iBcleeted, or if, at any meeting, the chairman is not present at the time 
appointed for holding the same, the directors present shall choose some 
one of their nnmber to be chairman of such meeting. 

(6B ) The directors may delegate any of their powers to committees 
consubng of snch member or members of their bwy es thqr think fit. 
Any committee so famed shall, in the exercise of the powers so delegated, 
conform to any regulations that may be imposed on it by the directors 

(69) A committee may electa idiairman of its meebngs If no snch 
chairman is elected, or if he is not present at the time appointed for 
holuing the same, the members present shall choose one of Aeir number 
to be chmrman of snch meebng. 

(ya) A committee may meet and adionm as it thinks 
Que^ons anaing at any meebng shall be determined by a majority or 
votes of the members present} and, in case of an equality of votes, the 
ehamnan shall have a second or casting vote 

(71.) All acts done by any meebng of the directors, or of a com- 
mittee (d directors, or by anv person a^ng as a director, shall, »Btmth- 
■i»ii^ing that it be afterwards discovered that there was some defen m 
the appointment of any snch directors or persons aebng as aforesaid, w 
tlia* they or any of them were disqualified, be as valid as if every snch 
j ffnKiB had been duly appointed and was qualified to be a director 

JOtvidindi. 

(7a.) The directors may, with the sanction of the Company In geneid 
meebng, declare a dividend to be paid to the members in proportion to 
Iheir shares. 
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probate and administration* 




fid. \nDlicatlon for letters of administration shall be made 
64 . Apphcatm tor 

J£Zt ' saidfand stating- 

the time and place of the deceased’s death, 
the family or other relatives of the deceased, and their respec- 
tive residences, 


the right in which the petitioner claims, 

the amoant of assets which are likely to come to the peti- 


tioner’s hands. ^ f u 

In addition to these particulars, the petition shall further 

«tate,— 

when the application is to a District Judge, that the deceased, 
at the time of his death, had a fixed place of abode, or had some 
property, situate within the jurisdiction of the Judge; and. 


when the application is to a District Delegate, that the ^ 
ceased, at the time of his death, had a fixed place of abode within 
the jurisdiction of such delegate. 

» When the application is to the District J udge and any portion 
of the assets likely to come to the petitioner’s hands is situate in 
another Province, the petition shall further state the amount of such 
assets in each Province and the District Judges within whose 
jurisdiction such assets are situate.”* 


65 . Every person applying to any of the Courts meniioned 
Additional statements m the proviso to section 59 fot probate 
petition for probate, &c. of a Will or letters of administration 
of an estate, intended to have effect throughout British India 
shall state in his petition, in addition to the matters respectively 
required by sections 62 and 64, that, to the best of his belief, no 
application has been made to any other Court for a probate of the 
same will or for letters of administration of the same state, intend- 
ed to have such effect as last aforesaid, 


or, where any such application has been made, the Court to 
V which It was made, the person or persons by whom it was made, 
and the proceedings (if any) had thereon. 

And the Court to which any application is made under the 
proviso to section 59 may, if it think fit, reject the same. 


* This para, has been added by Act VIII. of 1903. 
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■snmmanr of the property and liabilities of the Company arranged under 
the heads appearing m the form annexed to this table, or as near thereto 
as circumstances admit. 

(8a ) A pnnted copy of such balanee>Bheet shall, seven days previously 
to such meeting, be served on every member m the manner in which 
notices are hereinafter directed to be served. 

Audit. 

(83 ) Once at the least in every year, the accounts of the Company 
shall be examined, and the correctness of the balanee-dieet ascertained by 
one or more auditor or auditors 

(84 } The first auditors shall be appointed by the directors , subse- 
quent auditors shall be appointed by the Company in general meeting 

(85 ) If one auditor only is appointed, all the provisions herein con- 
tained rdating to auditors shall apply to him 

(86) The auditors may be members of the Company but no person 
is digible as an auditor who is interested otherwise than as a member in 
any transaction of the Company , and no director or other officer of the 
Company is eligible during his conunnance in office 

(87 ) Thedection of auditors shall be made by the Company at thdr 
ordinary meeting in each year. 

(88) The lemnneration of the first auditors diall be fixed by the 
directors , that of subsequent auditors shall be fixed by the Company m 
general meeting 

(8g ) Any auditor shall be re-eligible on his quitting office. 

If any cased vacancy occurs in the office of any auditor ap- 
pointed by the Company, the directors shall forthwith call an extraordi- 
nary gencxd meeting for the purpose of supplying the same. 

(91.) If no election of auditors is made in manner aforesaid, the 
Local (rmrnment may, on the application of not less than five members 
of the Company, appoint an auditor for the enrreut year, and fix the 
remuneration to be paid to him hy the Company for his services 

(ga ) Every auditor shdl be supplied with a copy of the balance sheet, 
and it shall be his duty to examine the same with Ae accounts and vou- 
chers rdating thereto 

(gq ) Every auditor shdl have a list ddivered to him of ail books kept 
by the Company, and shall, at all reasonable times, have access to the 
books and accounts of the Company He may, at the expense of the 
C ompany , employ accountants or other persons to assist him in invm- 
tigating such accounts, and he may, in region to such accounts, examine 
dw directors or any other officer of the Company. 

(94) Theanedtors shdl make a report to tiie members uMn the 
balance-deet and accounts, and, in ev^ such report^ they shall state 
whether, in their opinion, the balance sheet is a full and fair balance-shed, 
plainin g the particulars required by these regulations, and properly 
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The citation shall be fixed up in some conspicuous part of the 

court-house, and also in the oince 01 the 
Publication of citation. Collector of the district, and otherwise 

published or made known in such manner as the Judge or Dele- 
gate issuing the same may direct. 

** Where any portion of the assets has been stated by the peti- 
tioner to be situate within the jurisdiction of a District Judge in 
another Province, the District Judge issuing the same shall cause a 
copy of the citation to be sent to such other District Judge, who 
shall publish the same in the same manner as if it were a citation 
issued by himself, and shall certify such publication to the District 
Judge who issued the citation."’* 

70. Caveats against the grant of probate or letters of adminis- 
Caveats against grant of tration may be lodged with the District 
probate or administration. Judge or a District Delegate ; and, im- 
mediately on any caveat being lodged with any District Delegate, 
he shall send a copy thereof to the District Judge ; and, immediately 
on a caveat being entered with the District Judge, a copy thereof 
shall be given to the District Delegate, if any, within whose jurisdic- 
tion it is alleged the deceased had his fixed place of abode at the time 
of his death, and to any other Judge or District Delegate to whom it 
may appear to the District Judge expedient to transmit the same. 


Form of caveat. 


of 

at 


71. The caveat shall be to the 
following effect : — 

“ Let nothing be done in the matter of the estate of A B, late 
, deceased, who died on the day of , 

, without notice to C J), of 

72. No proceeding shall be taken on a petition for probate 
After entry of caveat no letters of administration after a caveat 
proceeding taken on petition against the grant thereof has been enter- 
until after notice to caveator, ed with the Judge or District Delegate 
to whom the application has been made, or notice thereof has been 
given of its entry with some other Delegate, until after such notice- 
to the person by whom the same has been entered, as the Court 
shall think reasonable. 


*73. A District Delegate shall not grant probate or letters of 
District Delegate when not administration in any case in which there 
tration"^ " adminis- is contention as to the grant, or in which 

nr othcrwise appears to him that probate 

or letters of administration ought not to be granted in his Court. 


* This para, has been added by Act VIII. of 1903. 
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Db. 


JSalaaa shee/* the 


Capital and Liabiutiss. 


I. Capital 


showing— 

Rs. 


I 

TIm number of shares ... 



a 

The amount paid per share 



3 

If any arrears of calls, the nature of 


- 


the arrears and the names of the 
dcdaultem • ea* onn 



4 

The particulars of any forfeited 




shares ggg egs geg 


.11. Debts and 


SHOWING— 


LiABamas 

otthbCou- 

S 

The amount of loans on mor^ges 


fANY 

6 

or debeature-honds ... ... 

The amounts of debts owing by the 




Company distinnishing— 

(a) Debts for iraich acceptances 
have been given ... • 

(d) Debts to tr^esmen for supplies 




of sto^-in*tcBde or other arti- 
cles oGG eaw ••• 




(c) Debts for Iaw.e3(penaes .. 

(a) Debts for interest on deben- 
tures or other loans ... 




(«) Unclaimed dividends 

(/) Debts not enumerated above ... 


VI. Reserve 


SHOWING 


Fdns 


The amount set aside from profits to 




meet contingencies ... , 


VII. Profit 


SHOWING 


AND LOSS 


The disposable balanoe for payment 




of dividends, &e. 


Contingent 


Claims aranst the Company not ac* 


Liabiutibs. 


knowlraged as Mts ... 

Honeys for which the Company is 




contmgently liable ... ... 



* Sn chttses (8l) and (8a) 
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a copy whereof is hereunto annexed, was pro\ed and registered be- 
fore me, and that administration of the property and credits of the 
said deceased, and m any way concerning his will was granted to 

, the executor in the said will named, he 
mg underiaketi to administer ike same, and to make a /uU and true 
inventory of the said property and credits^ and exhibit the same in this 
Court wiihm six months /rom the date oj this grant, or wuhin suck 
further time as the Court may, from time to time, appoint; and also 
so render to this Court a true account 0/ ike said property and credits 
within one year from the same date, or zvitkin such further time as the 
Court may, from time to time, appoint? 


“The day of 18, 

77 . Whenever it appears to the District Judge or Districr 
Grant of letters of adminis- Delegate that letters 01 administration to 
tracion to be under seal of ttie estate of a person deceased, with or 
Court* without a copy of the will annexed, 

should be granted, he shall grant the same under the seal of his 
Court in manner following; — 


“ I, , Judge of the district of [or 

Form of soch grant. {ot granting probate 

or letters of administration in (here in- 
sert the limits of the Delegatees jurisdicli 07 pj\, hereby make known 
that, on the day of , letters of adminis- 

tration (with or without the will annexed, as the case may be) of the 
properly and credits of , late of 

deceased, were granted to , the father (or as the 

case may be) of the deceased, he having undertaken to administer the 
same, and to make a full and true invettfory of the said property and 
credits, and exhibit the same in this Court within six months from 
the date of this grant, or within such further time as the Court may 
from time to time, appoint ; and also to render to this Court a true 


* The italicized words ending s. 76 have been substituted foribe words, 
“ he having undertaken to administer the same and to make a true inven- 
tory of the said property and credits, and to exhibit the same at or before 
the expiration of s^ months from the date of this grant, and also to render 

a true account of the said property and cremtswithm one year from the 
same date, by the Probate and Administration Act (VI of 1S89) s 12 
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TABLE B 

Table of Fees to be paid to the Registrar of JoiitT>STOcK Cosi- 
FAMES a COMPAHT HAVING A CAPITAL SITIDED INTO SHARES. 

Rs A.t>. 

For registration of a Company whose nominal capital does 

not exceed Rs aOjOOO, a fee of ... ... 40 o o 

For registration of a Comoany who»e nominal capital exceeds 
Rs 30 , 000 , the above fee of ferty mpm, irith the 
folloning additional fees regulated according to 
the amount of nominal capital ttbat is to say) — 

For every 10,000 mpecs of nominal capital, or part 
of 10^0 rupees, after the first 20,000 rupees up to 
50^00 rupees ... ... ao 0 0 

For every xo/X)0 rupees of nominal capital, or part 
of lofioo rupees, after the first 50^00 rupees up 
to 10,00,000 rupees ... ... .500 

For every 10,000 rupees dt nominal capital or part 
ot 10,000 rupees after the first 10,00,000 
rupees ... ... ... .too 

For registration of any increase of capital made after the first 
registration of the Company, the same fees per 10, 000 
rupees or part of lOjOM rupees as would have been 
payable if such increased capital had formed part of the 
onginal capital at the time of registration > 

Provided that no Company shall be liable to pay, in respect 
of nominal capital, on registration or aflimatds, any 
greater amount of fees than 1,000 rupees, taking into 
account, in the case of fees payable on an increase of 
capital after registration, the fees paid on registration. 

For registration of any existing Company, except sneb Com- 
panies as are by this Act exempted from payment of 
fees in respect of registration under this Act, the same 
fee as fs charged for registering a new Company. 

For regbtcriDg any document hereby required or authorized, 
to be registered, other than the memorandum of as- 
soeia'ion «e« • • oip oou j 0 O 

For mat ing a record of any fact hereby anthonnd or requir- 
ed to be recorded the Registrar of Companies, a 

fee of woo oaa j 0 0 


TABLE C. 

Table of Fees to be paid Jto the Registvar or Joikt-szoce 
C ovpAMES BY A Company not hating a Capital diyideo 
into Shapes. 

R% A. F* 

For registration of a Company v.hove number of members, as 

stated in the articles ot association, does not exceed 20 40 0 0 
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shall make regulations for the preservation and inspection of the 
wills so filed as aforesaid.^ 


82. After any grant of probate or letters of administration, nO 
^ . , other than the person to whom the same 

Grantee of probate or ad- ^ 


ministration alone to sue, &c., 
until same revoked. 


shall have been granted shall have pov?er 
10 sue or prosecute any suit, or otherwise 
act as representative of the deceased, throughout the province in 
which the same may have been granted, until such probate or letters 
of administration shall have been recalled or revoked. 


83. In any case before the District Judge in which there is 
Procedure in contentious contention, the proceedingst shall take, 
cases. as nearly as may be, the form of a suit, 

according to the provisions of the Code of Civil Procedure,^ in 
which the petitioner for a probate or letters of administration, as the 
case may be, shall be the plaintifif, and the person who may have 
appeared as aforesaid to oppose the grant shall be the defendant. 


84. Where any probate is, or letters of administration are, 
Payment to executor or ad- revoked, all payments bond fide made to 
mrnistrator before probate or any executor or administrator under such 
administration revoked. probate or administration before the re- 
vocation thereof shall, notwithstanding such revocation, be a legal 
discharge to the person making the same ; 

and the executor or administrator, who shall have acted under 
Right of such executor or any such revoked probate or administra- 
adrainistrator to recoup him- tion, may retain and reimburse himself 
’ out of the assets of the deceased in res- 

pect of any payments made by him which the person to whom 
probate or letters of administration shall be afterwards granted 
might have lawfully made. 

85. Notwithstanding anything hereinbefore contained, it shall. 
Power to refuse letters of except in casss to which the Hindu Wills 
administration. Act, iSyo, applies, § be in the discretion 


* For rules made by the Chief Commissioner (now Lieutenant-Gover- 
nor) of Burma, see Burma Rules Manual, Ed. 1897, P* 18. 

f The word “proceedings” has been substituted for the word “ pro- 
ceeding fay the Repealing and Amending Act (XII. of iSoil 
? See now Act XIV. of 1882. ^ 


T • ^ Wills of Hindus,. 

Jamas, Sikhs, and Buddhists in the Lower Provinces of Bengal, and in the 
1 owns of Madras and Bombay. ® 
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The aseets of the Company on that day «ere~ 
Government aecnntus \itahng tJkeM], Ra. 

Bills of exehangei hnnus, and promiasory notea^ Rsi 
Cash at the hankera, R8< 

Other aecnrlhes, Ri. 


SECOND SCHEDULE. 

^ {See teehon 95J. 

FORM A. 

Msuorandum of Association of a Conpant Ldutxo by Sbasxs 

1 

irij—Tht name of the Company is “The Companyi 

Limited 

and —The i«|;isteied aSaea of the Company wiU be sitnata in 

yrd— The objects for which die Company is established are 
“ and the doing all anch other things as are in- 

cidental or conducive to the attainment of the ahove objects." 

4ik —The liabihty of the members is limited. 

5(&— rhe capital of the Company is Rs divided 

, into ahana of Ra each. 

We, the several persons whose names and addresses are snbscnbed, am 
desitouB ef being formed into a Company in pursuance of this memo- 
randum of association, and we respeetivdy agree to take the number of 
shares m the capital of the Company set opposite our respective names — 


Names, addresses, and descnptions of 
subscribers 

1 

Number of shares taken 
by each subscriber. 

i, A B,e& 
a C D „ 

3 S F „ 

4 G „ 

s / y 

6 K B „ 

7 UN„ 

Total shares taken ... 




Dated the dr^ ef 

Witness to the above signatures. 


( 7 ./>.of 
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90 ^ (r) An executor or administrator has, subject to the 
’.P nr .d- provisions' of this section,; power to disf- 


« r „ nr ad orovisions ot tnis seciioni power to aisK 
Power of executor or ad- is,., ii. 

imistrator to dispose of pro* pose, as he thinks fit, 0\ au_ or, any of the 


mmistrator w r-- i » ; — - , '■• v ’ > ?. ,V — 

perty. properly for the time being .vested m him 

Jam M ^ % 


under section 4* ^ , 

(2) The power of an executor to dispose of iinmoveable' 
properly so vested in him is subject to any restriction wnich may 
be imposed in this behalf by the will appointing him, unless^prqfaate 
has been granted to him, and the Court which granted the probate* 
permits him by an order in writing, notwithstanding the restriction, 
to disposj of any immoveable properly specified in the order in 
manner permitted by the order. 

(y) An administrator may not, without the previous permission 
of the Court by which tbe letters of administration were granted, — 

(fl) mortgage, charge, or transfer by sale, gift, exchange, op‘ 
otherwise any immoveable property tor the time being 
vested in him under section 4, or t 

{b) lease any such property for a term exceeding five years. 

(4) A disposal of property by an executor or administrator in * 
contravention of sub-section (j?) or sub-section (y), as the case may* 
be, is voidable at the instance of any other person interested in the 
property. 

(5) Before any probate or letters of administration is or are 
granted under this Act, there shall be endorsed thereon, or annexed 
thereto, a copy of sub-sections (/), (a), and (^), or of sub-section^, 
(/), (5), and {4), as the case may be. 

(6) A probate or letters of administration shall not be rendered 
invalid by reason of the endorsement or annexure required by the 
last-foregoing sub-section not having been made thereon or attached " 
thereto, nor shall the absence of such an endorsement or annexure'’ 
authorize an executor or administrator to act otherwise than in ' 
accordance with the provisions of this section. 


* ^ 


91 . If an executor or administrator purchases, either directly 
Purchase by executor or Of indirectly, any part of the property 

of tte deceased, the sale is TO.4ble at 
the instance of any other person inter- 
ested m the property sold. \ 


* This section Nvas substituted for the original s. 06 bv the Probate' 
andAanne..Jral,onAct(VLof 1889). s. 14. For wSaol S aab ante , 


grants of admmteatioa cade brfJU fte eomckS rf teVt of 
1889, see s. 19 of that Act. ' ' ^ “ 

y.of l88i,-.3./ 
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Dtfittiiun of Mmhen. 

*••• (3.) ECveryperson shall be deemed to have agreed to become a number 
of the Company who inanras any ship or sham in a ship in pnrsnance of 
fta regnlations hereinafter contained. 

Gmard Meetugt. 

, (4) The first general meeting shall be hdd at snch time, not being 

more than three months after the Incorporation of the Company, and at studi 
place, aa the directors may determine 

(5 j Subsequent general meehngs shall be held at such time and place 
BB may be prescribed^ the Company in general meeting , and, if no other 
time or plaea IS prescnbed, a generm meeting shall be hdd on the first 
Adnday m Febmary m every year, at snch ^ce as may be determined 
hj the directors. 

(6) The above-mentiQned general meehngs shdl be called ordinary 
meehngs ; all other general memogs shdl be called eatraordinary 

(7) The directors may, whenever they think fit, and they shdl upon a 
requisition made in wrihng Iqf any five 01 more members, convene an 
•ktmoidmsry general meeting. 

(8) Any requidhon made by the members shdl express the object 
of the meebng proposed to be called, and shall be left at the regietoed 
oCBce of the Company. 

(SO Upon the receipt of such requidhon, the directors shall forthwith 
proceed to convene a general meeting. If they do not proceed to con- 
venethe same withm twentyone days from the date of the requisition, tlm 
lequiaihonists or any other five members may themsdves convene a meet, 
lag. 

Froeetdugt at Gtnerd Mtelingt, 

I 

(10,) Seven dayd notice at the least, specifying the place, the day, 
and the hour, of meding, and, in case of specid business, the general nafae 
of snch business shdl be given to the meimias in manner heranafter men- 
tioned, or in such other manner, if any, aa may be prescribed by the Com- 
pany in generd meeting , but the non-receipt of such notice by any mem- 
ber shall not invalidate the proceedings at any generd meeting. 

(11 } All business shdl bedeemed specid that is transacted at an ei^ 
traordinary meeting, and dl that u transacted at an ordinary meeting, wiu 
the exception of the constderabon of tiie accounts, balance sheets, and 
the ordinary report of the directors 

(is.) No business diall be transacted at any meeting, except tte 
dfrinratioH d a dividend, unless a quorum of members is present at the 
commencement df such bnainen, Snch qnomm shall be aseertsinMaS 
fdlows, that u 1^ 1 if the members of the Company, at the time m m 
meeting, do not fesceed ten m number, the quorum shdl 'be five ; if tw 
in reeijd ten, there shall'be added to the above quorum one for every five 
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CHAPTEI^m 


3S>‘ be^r> 


» V » ' 


>• ^ • 

■•'-,/> ' s'- 

Of the Dukes of am Executor or Administrator.* * , ^ , 

97 It is the duty of an executor to provide, fpuds\ for ^the 
97 . it cue a y jQ^^auce of the necessary' funeral 

As to a. cK«.a S fa . al of the deceased in a mannet 

suitable to his condition it he has left property sufficient’' teethe 
purpose. ,iOv; 


. 1 'r Hi. 

. 1 ■» 


QS.*]* f/) An executor or administrator shall, within six months- ^ 

^ from the grant of probate or letters of ' '' 

Inventory and account. administration, or within such further ‘ 

time as the Court which granted ihe probate or letters may, fron| 
time to time, appoint, exhibit in tnat Court an inventory containing 
afuUandtrueestimiteof all the property in possession, and all 
the credits, and also all toe debts owing by any person to which the . 
executor or administrator is entitled in that character, and shall, m 
like manner, witbin one year from tne grant, or wimui such further 
time as the said Court may, Irom time to time, appoint, exhibit aii 
account of the estate, showing the assets which luve come to tits 
hands, and the manner m wnich tney have been applied or disposed 


of. 


(r) The High Court may, from time to time, prescribe the form 
in which an inventory or account under this section is to be exlu* 
bited. 


f 

(5) If an executor or administrator, on being required by the^^ 
Court to exhibit an inventory or account under this section, mteii -.‘7 
tionally omits to comply with the requisition, he shall be deemedv 
to have committed an offence under section 176 of the Indian: 
Penal Code. 

The exhibition of an intentionally false inventory or ac- 
count imder this section shall be deemed to be an offence under 
section 193 of tnat Code. 


* Compare Act X. of i86S, Pt. XXXIV., as amenie^.by Xet XIII. oE 

^S75* .'vy Un 'b 

t This section has been substituted for the original s. 98 by the Fto^ 
bate and Administration Act (VI. of 1889), s. /T'/ 

' I lb . i ' 
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[Act VI. 


Tti8 


^ Cemfany Zimifei, 

Ii of , being a member of the 

Commny, Limited, hec^ appoint , of , as my prdiy, to 

vote for me, and on my behalf, at the Ordinary tr mtmv&xwey, at fka 
eoH Mfigr Ae] ganetaf meebng of the Company to be held on the 
dafof , and at any adjownment thereof [er at any meeting of 

the Con^any that may be held in the year ] 

As witness my hand, this day of 

Signed I7 the said in the presence of . 

Sveetort. 

(fiS ) The number of the direetora and the names of the first directors 
shall be determmed Iqr the sabscnbeis of the memorandum of association. 

(ad.) Until directors are appointed, the snbseribers of the memorandnm 
of association shall be deemed to be direeton. 

Pmurs Dtrtelorx, 

(P7 ) The bnsiness of the Company shall be managed by the direetors 
who nm exerciae all aneh powers of the Company as are not herein 
requltea to be exercised by toe Company in general meeting, bnt no re- 
gulation made hy the Company in general meeting shall invalidate any 

E nor act of the diieeton which would have been valid if such regahtum 
ad not been made 

JSleettM vf Dtreeiurt. 

tjA) The directors shall be elected annnally I7 the Company in 
gene^ meeting. 

Bunutss (/ Cmpawf, 

\Htn iNscft rtibs at to modx tn uhieh huintn if tnnirwiw im io h 

eandiutii^ 

ActmUt. 

(agi} The accounts of the Company shall be audited by a eommittee- 
five members, to be called the audit-committee 

S o ) The first andlt-commitiee shdl be nominaited \tj the dheetus 
the body of members, 

(31 ) Subsequent anditcommittees shall be nominated Iqr tiie members 
at the onlinaxy gmeral meebng in each year. 

(3a) 'The andiboommittee shall be supplied with a copy 
fcalanee-sheet, and it shall be their dniy to examine the same win toe 
acoonntsahdvonohers relating thereto j 

(39.) The andiboommittee lAall have a list ddivated to them of all 
iw the Company, and they shall at all Veasonabla bmes have 
access to the hooks and aoconnts of the Company. 
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But the executor or administrator shall pay all such debts as 
he knows of, including his own, equally and rateably, as far as the 
assets of the deceased will extend. 


-!Debis to be paid before 105. Debis of eveiy description 
legacies. must be paid before any legacy. 


106. If the estate of the deceased is subject to any contin- 

rSEreoutor or adm.n.straior geM lisbilities, an executor or admmisJ 
not bound to pay legacies trator 13 not bound to pay any legacy 
without indemnity. Without a Sufficient indemnity to meet 

the liabilities whenever they may become due. 

107. If the assets, after payment of debts, necessary expenses. 
Abatement o£ general le- and specific legacies, are not sufficient 

gacies. to pay all the general legacies in full, 

the latter shall abate or be dimimsiied in equal proportions ; 

and, in the absence of any direction to the contrary in the 
Executor not to pay one Will, the executor has no right to pay 
legatee in preference to ano- one legatee in preference to another, 

nor to retain any money on account of 
a legacy to himself, or to any person for whom he is a trustee. 


108. Where there is a specific legacy, and tiie assets are suffi- 
Non-abatement of soecific cient for the payments of debts and neces- 

legacy when assets sufficient sary expenses, the thing specified must 
to pay debts. delivered to the legatee without any 

abatement. 

109. Where there is a demonstrative legacy, and the assets 

aRixht under dsmcarat... «« sufficient toc the payment of debts 
legacy when assets sufficient necessary expenses, the legatee has 
to pay debts and necessary a preferential claim for Dayment of his 
expenses. legacy out of the fund from which the 

legacy is directed to be paid until such fund is exhausted, and if, 
after the fund is exhausted, part of the legacy still remains unpaid* 
he IS entitled to rank for the remainder against tne general assets 
as for a legacy of the amount of such unpaid remiinder. 

110. If the assets are not sufficient to answer the debts and 
Rateable abatement of Jbe specific legacies, an abatement shall 

specific lepcies. ^ be made from the latter rateably m pro* 

portion to their respective amounts. ^ 


IMSlAN cxastAsm, 


[Act VI 


tao 


FORM C. 


MsuORAKBUH AMD ArTICUS OF AsSOCUXIOK OF A CoVFAMT LIUITED 

BT GUAKAMTBXt AMO KATIMG A CAPITAL DIVIOBD INTO ShARBB. 

Mtmranium tf AmdaHm, 

nane of the Company is "The Hotel Company Limited.” 

Mdd->The legiatered office of the Company will be rituate in , 

FrdiT-Tha objects for whidi the Company is establiahed are "the 
faeilitnhne trnveliing in by providing hotels and convmnces 

Iqr sea and bv land for the accommodation of traveHerSt and the dome all 
such other things as ate incidental or condncive to the attainment of Ae 
above ol^ects" 

Every member of Ae Company undertahes to oontnbnte to the 
assets of Ae Company, in the event in the same being wound up during 
Ae time that he is a member, or wiAin one year afterwards, for payment 
of the debts and liabilitiea of the Company contracted before Ae time at 
^whidi he ceases to be a member, aadthe costs, charges, and expenses of 
windmg np the same, and, for Ae adjustment of the rights of Ae eontnbn* 
toriea amongst Aemadvea, such amount as may he reqmred, not exceeding 
ASifloo. 

We, Aeaevenl persona whose mames and addresses are subtenbed, 
are desirons of being farmed into a Company m pursnance of this mS' 
morandum of association. 


JKsaur, AdA-aret, md Daeriptmt ^ Svktrdert, 


A.B. 
C D. 
S.F 
G.H. 

t % 


6 K,L. 
7 . M.N. 


of 

II 

II 

II 

II 

II 

II 


DtM tit dify id 
Witness to the above signatures 


xd . 


0. P.ot 


Artudu if AttoeioHon io aetmpta^ frtetiimg Mmoraudum tf 

AxtoctaHoih 

t. The capital of the Compuny shall consist of five laUu of rupees 
divided into five Aonaand shares or one hundred rupees each. 

8. The directors may, wiA Ae sanction of the Company in general 
neebqg, reduce Ae amount of shares. 
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lllust/aiions. 


(a ) A horse is bequeathed The executor requests the legatee to dis- 
pose of it or a third party proposes to purchase the horse from the execute, 
and he directs him to apply to the legatee. ^ Assent to the legacy is implied. 

{b ) The interest of a fund is directed hy the will to be applied for the 
maintenance of the legatee during his minority The executor commences 
so to apply it This is an assent to the whole of the bequest 

(c) A bequest is made of a fund to A, and after him to B. The exe- 
cutor pays the interest of the fund to A. This is an implied assent to the 
bequest to B 

(d ) Executors die after paying all the debts of the testator, but before 
satisfaction of specific legacies Assent to the legacies may be presumed. 

(e ) A person to whom a specific article has been bequeathed takes 
possession of it, and retains it without any objection on the part of the ex- 
ecutor His assent may be presumed 


114. The assent of an executor to a legacy may be condi- 
tional, and if the condition be one which 
he has a right to enforce, and it is not 
performed, there is no assent. 


Conditional assent. 


lUusiraitons, 


(a ) A bequeaths to B his lands of Sultanpur, which, at the date of the 
will, and at the death of A, were subject to a mortgage for 10,000 rupees. 
The executor assents to the bequest 'on condition that B shall, within a 
limited time, pay the amount due on the mortgage at the testator’s death. 
The amount is not paid There is no assent. 

(b ) The executor assents to a bequest on condition that the legatee 
shall pay him a sum of money. The payment is not made. The assent is 
nevertheless valid. 


115. When the executor is a legatee, h.s assent to his own, 
Assent of executor to his legacy is necessary to complete his title 
own legacy. to It in the same way as it is required 

when the bequest is to another person, and his assent may in like 
manner be express or implied. 

Assent shall be implied if, in his manner of administering the 
Implied assent. property, he does any act which is re- 

lerable to his character of legatee, and is 
not referable to his character of executor. » « » 


Ulustraiion 


6X6cutor trices the rent of 3 lious3 nr 
acte be,ue,(h.a to hm, and appbea .t to L own nsl. “ Th°a 


INDIAN GOUPANIBS. 


[Act VI, 




UameSt Adiratu, and LturipUm o/St^en^s, 

I. A. B, of 
8. C. J). „ 

3* Bt Bm II 

4i 6 S. II 

5 y* II 

6 K.L I, 

7* iVt II 


Dtttid Via day of tS . 

Witness to the above signatures i 

Q, B. of 


JLthda of Atsoetaim k aeeompai^ the prtaimg Memerm^m ^ 

Attoaaiutt. 

t 

Capital of the Con^ony. 

The capital of the Company is twenty thousand rupees divided into 
twenty shares of one thousand rupees each. 

Appheahon of Table A. 

All the articles of Table A shall be deemed to be incorporated with 
these atbcles^ and to apply to the Company 

We, the several persona whose names and addresses ate subscribed, 
agree to take the number of shares in tbe capital of the Company set op- 
posite our respective names. 


Names, addresses, and descriptions 
of snbscribera. 

Number of shares taken by 
subscribers. 

X. A. B. at 

X C.J) „ 

3* B. F. „ 

4* blm ,1 

til: 

7. df. N^„ 

1 

m 

Total shares taken 


Dated iht dated ^ 

Id . 


Witness to the above signatures i 

(?. S.of 
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120. Where there is a direction 4hat the first .payment w air 

annuity shall be made* within one month 
Date of succ^ive pay. division of/ time from the 

directeJto”be^made wSwa death of the testator, or onia^day pertain, 
-given lime or on day certmn. thg successive payments "are to be made 
on the anniversary of the earliest day on which the will authonzes 
the first payment to be made ; 

and, if the annuitant dies in the intent! between the times 6t 
Apporucmrai where, an- payment, an npiMtaoned share oE the 
nuitanl dies between times annuity shall 
of payment. preseutative. 


be paid to his le^ 


CHAPTER X. 

Of the Isvestment of Funds to provide for Legacies.* 

121. Where a legacy, not being a specific legacy, is given for 

Investment of sum bequea- sum bequeathed shall, at the 

thed where ie$;acy, not spec(. end of the year, be invested m such se* 
fic, given for life. curUies as the High Court may, by any 

general rule to be made from time to time, authorize or direct, and 
the proceeds thereof shall be paid to the legatee as the same shall 
accrue due. 


122. Where a general legacy is given to be paid at a future 
Investment of general le* time, the executor shall invest a suna 
gacy to be paid ac future sufficient to meet it in securities of the* 

kind mentioned in the last-preceding*^ 
section. 


Intermediate interest. The intermediate interest shallfoim;5 

part or the residue of the testator's estate. ' 

128. Where an annuity is given, and no fund is charged wtl^ 

Procedure when no fund payment, OF appropriated by the will 
charged with, or appropriat- to answer it, a Government annuiw of 
e to, annuity. specified amount shall be purchased ; 

or 


.gar* K-XXXVIL, as abided by Ad VI. of' 









^ ' i > ^ 1 

»» 
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and such payment into the Courro^'the Distiict'Ju^e or mtO' 
the Court of Wards, as the case may be, shall be a^si^cient dis- 
charge for the money so paid:; \ :',r' 

and such money, when paid in, shall be invested in the pnrch^e* 
of Government securities, which, with the interest thereon, shall bo 
transferred or paid to the person entitled thereto, or otherwise ap- 
plied for bis beneht, as the Judge or the Court of Wards,.as the c^o 
may be, may direct, v ' ' 


CHAPTER XI. 

Of the Produce and Interest of Legacies.* 

128. The legatee of a specific legacy is entitled to the clear 
Legatee’s title to produce prcduce thereof, if any, from the testa- 
of specific legacy. tor’s death. ^ . 

Exaptwn, — A specific bequest, contingent in its terms, does= 
not comprise the produce of ttie legacy between the death of the 
tesiaior and the vesting of the legacy. 

The clear produce of it forms part of the residue of the testa- 
tor’s estate 

Illustrations, 

(a.) A bequeaths bis flock of sheep to B. Between the death of A and 
delivery by bis executor, the sheep are shorn, or some of the ewes produce 
lambs The wool and lambs are the proper^ of B. 

{b) A bequeaths his Government secorities to B, but postpones the- v< 
delivery of them till the death of C. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is'' a 
minor, be paid to him as it is received. - 

(c ) The testator bequeaths all bis four per cent. Government promis- 
sory notes to A when he shall complete the age ^ i8 A, if he complete 
that age, is entitled to receive the notes, but the interest which accrues ia 
respect of them, between the testator’s death and A‘s completing x8, 
part of the residue. 

12d. The legatee under a general residuary ^ bequest is 
Residuary legatee’s title to entitled to the producc of the, lesiduaxy 
produce of residuary fund. fond from the testator’s'deaih. 

Exception , — ^A g^eral residuary bequ^V .'contingent in 
terms does not comprise the income which may' accrue upon th^ , ' 
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133. No interest is payable on the arrears of an annuity with- 
„ . ^ in the first year from the death of tho 

annmtywuhmfost year after testator, although a period earlier than 
testator’s death. the expiration of that year. may have 

been fixed by the will for making the first payment of the annuity. 


134. Where a sum of money is directed to be invested to 
Interest on sum to be in- produce an annuity interest is payable- 
vested to produce annuity. on It from the death ot the testator. 


CHAPTER XII. 

Of the Refunding of Legacies.* 

135. An executor who has paid a legacy under the order of ■ 
Refund of legacy paid un- ^ Judge IS entitled to Call upon the 

der Judge’s orflers. legatee to refund in the event of the 

assets proving msuflScient to pay all the legacies. 

136. When an executor has voluntarily paid a legacy, he. 
No refund if paid volun- cannot call upon a legatee to refund m’ 

tardy. the event of the ■ assets proving insuflfi- 

cient to pay all the legacies. 

137. Wnen the time prescribed by the will for the perform- 

E.tMd legacy be- <>* » condidon has elapsed, wuhout 

comes due on performance the condition having been performed, 
of condition within further and the executor has thereupon, without 
time allowed. fraud, distributed the assets, in such 

case, if further time has, under the second clause of this section, 
been allowed for the performance of the condition, and the condi- 
tion has been performed accordingly, the legacy cannot be claimed 
from the executor, but those to whom he has paid it are liable ta 
refund the amount. 

Where the will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before 
the legacy is enjoyed, or as a condition upon the non-fulfilment of 
which the subject-matter of the bequest is to go over to another 
person, or the bequest is to cease to have effect, the act must be 


Compare Act X. of 1865, Pt XXXIX. The provisions in Ch XII. 
as to an executor apply also to an administrator with the will annexed — 
See s. 148, tn/ra. 


128 AFFEHDIZ 1.,-^ABLX B, [Act VI. 

{dton of shares on non-paymeot of calls or otherwise, as if it had been part 
of ^ otiginal capital 

General Muitngs. 

23. The first general neehng shall he held at anch time, not bemg 
more than twelve months after the incorporation of the Company, and at 
such place as the directors may determine. 

H Subsequent general meetings shall be held at anch time and place 
ss miy he prescribed by the Company in general meeting , and, if no other 
time or plan is ptesctibed, a general meeting shall be hdd on the " fiik 
Monday in Febmaiy "* in every year, at snch place as may be determined 
liy the directors 

9$. The above>mentioned general meetings shall be called a rfmeiy 
meedngs , all other general makings shall be called eztraordinaiy 

s6 The directors may, whenever they think fit, and they shall upon 
a requisition made in writing Iqr any number of shareholders holding in 
the aggregate not less than one-fifth part of the shares of the Company, 
convene an extraordinary general meebng 

ay. Any requisition so made Iqrthe shareholders diall express the olqect 
of the meetup proposed to be called, and shall be left at the registared 
ofiSce of the Company 

a8. Upon the receipt of such requisition, the directors shall fbrthmtb 
proceed to convene a gmeral meeting, if th^ do not proceed to convene 
tte same within twen^-one days from the date of w reqnisibon, the 
lequisitioniBts, or any other shareholders holding the required nnmba of 
shares, may themselves convene a meeting. 

ap Seven days' notice at the least, specifying the place, the time, the 
hour m meeting, and the purpose for which any geneiid meeting is to be 
held, shall be given by advertisement, or m such other manner (if anj^ as 
may be prescnbed by the Company 

30 Any shareholder may, on giving not less than three days’ previous 
notice, submit any resolution to a meeting beyond the matten contained 
in the notice given of such meeting, 

31, The notice required of a shareholder shall be given by leaving a 
copy of the resolution at the registered office of the Company 

3a No business dnll be transacted at any meeting, except the declam* 
tion of a dividend, unless a quorum of shareholders is present at the com- 
mencement of snch business , and snch quorum shall be ascertained as 
follows (that is to say] t If the shareholders belonging to the Company at 
the fame of the meeting do not exceed ten in number, the quorum shall be 
five i if thN exceed ten, there shall be added to the above quorum one fbr 
every five amitional shareholders up to fiffy, and one for every ten addi- 
tional shareholders after fiffy with this limitation that it shall not be neces- 
sary for any quorum in any case to exceed forfy. 


N 

« 


* The portion quoted had onginally been as follows 1 " day of 
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the assets have subsequently become deficient by the wasting of 
the executor. 


142. If* the assets were not sufficient to satisfy all the legacies 
, . - at the time of the testator’s death, a 

mu« firsrpM^d ilaintt legatee who has not recewtd payment 
executor, i£ solvent cf his legacy must, before he can call 

on a satisfied legatee to refund, first proceed against the executor, 
if he IS solvent, but, if the executor is insolvent, or not liable to 
pay. the unsatisfied legatee can oblige each satisfied legatee to re- 
fund in proportion. 


143 The refunding of one legatee to another shall not ex- 
Limit to refunding of one ceed the sum by Which the satisfied 
•legatee to another. legacy ought to have been reduced if 

the estate had been properly administered. 


lUustratxon. 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to 
D The assets are only 1,200 rupees, and, if properly adnunistered, would 
give 200 rupees to B, 400 rupees to C, and 600 rupees to D C and D 
have been paid their legacies in full, leaving nothing to B. B can oblige 
C to refund 80 rupees, and D to refund X20 rupees. 

1 

Refunding to be without 144. The refunding shall in all 
interest. cases be Without interest. 


145. The surplus or residue of the deceased’s properly, after 
Residue after usual pay- payment of debts and legacies, shall be 
inents to be paid to residuary paid to the residuary legatee when any 
Jegatee. h^s been appointed by the will. 


145A.* Where a person not having his domicile in British 

Transfer of assets from Bri* India has died, leaving assets both in 

tish India to executor or ad- British India, and in the country in. 

ministrator in country of ^vhlch he had his domicile at the time of 
domicile for distribution. . • j ... » j ..u . V 

his death, and there have been a grant 
of probate or letters of administration in British India with respect 
to the assets there and a grant of administration m the country of 
domicile with respect to the assets in that country, the executor or 
administrator, as the case may be, in British India, after having 
given such notices as are mentioned in section 139 , and after 

<II.of?890)^t J? ^“sorted by the Probate and Administration Act 
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offioe of the Company not less than forfy eight hours before the gf 
holding 'the meetine at which he proposes to vote, but no instrument ap* 
pointing a proxy nail be valid after the expiration of one month from the 
date of its execution, 

Dvie/ort. 

45 The number of the directors, and the names of the first directors, 
shaft be determined by tbe aubseribers of the Memorandum of Associauon. 

46. Until directors are appointed, the aubseribers of the Memorandum 
of Association shall, for all the pnrpeses of this Act, be deemed to be 
directors, 

Ptmn ^ Dtreetort, 

47, The business of the Company shall be managed by the directors, 
who may exercise all such powers of the Company as are not by this Ac^* 
or by the arbdes of Association (if any), declared to be exercisable by the 
Company in general meeting, subject nevertheless to any regulations of 
the Artides of Association to the provisions of this Act,* and to sudi 
regulations, not being inconsistent with the aforesaid regulations or provi* 
sions, as may be prescribed by the Company in general meeting, but no 
regulabon made by the Company in nneru meeting shall invalidate any 
pnor act of the directors which would have been valid if sneh regnlstion 
h^ not been made 


JDuquabficatun tf Dtruiors, 

, 48, The office of director shall be vacated— 

if he holds any other office or place of profit under the Company ; 

if be becomes bankrupt or insolvent , 

if he IS concerned in, or participates in the profits of, any contract with 
the Company , 

if he participates in the profits of any work done for the Company, 

But the above rules shall be subject to the following excepbonss 
that no director shall vacate his office by reason of bis being a share- 
holder in any incoraorated Company which has entered into contracts with 
or done any work for the Company of which be is director ; neverthdess 
be shall not vote in respect of such contract or work , and, if he does so 
vote, his vote shall not be counted, ud he shall incur a penalty not ex- 
ceeding five hundred rupees. 

UvUUwn of JDtrtc/ors, 

•J 

49 At the first ordinary meabng after the incorporabon of the Com- 
pany, the whole of the direecors shall rebre from oftee , and, at the first 
ordinary meeting in every subsequent year, one-third of the directors for 


* Should now be read as referring to Act VI of 188a, 
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. ' CHAPTER XIV. 

Miscellaneous. 

148. Ip Chapters VIIl , IX.. X, {ind XII. of this Act, tha 
^ o «nnimd to ad- provisions as to an executor shall apply, 

Ihp to an administrator with tha will 

flnnf.vetl. 


149, Nothing herein contained 

Saving clausa. - shall— 

{a) validate any testamentary disposition which would other- 
, wise have been invalid ; 

^ % 

(^) Invalidate any such disposition which would otherwise 
have been valid ; 

(c) deprive anv person of any right pf maintenance to whicb| 
he would otherwise have been entitled ; or 

{d) affect the rights. du»ie«?. and privileges of the Adminis- 
‘ trator-General of Bengal, Madras, or Bombay.* ,, 

150. No proceedings to obtain probate of a will or letters of 

Probat. aod trfmmistrata "ji-H^ratton to the estate of any Hindu, 
!n cahe of persons exempted Muhammadan, Buddhist, or person ex- 
from Succession Act to be empted under section 332 of the Indian 
granted only under this Act. Succession Act, iSds.f shall be instituted 
in any Court in British India except under this Act. 

151. [Repeal of poriiom of Act XXV fT. of iSSo.} Repealed 
iy ihe S^tccemon CerlificaU Act (V£h of i8Sg)> 


153. The grant of probate or letters of administration under 

Grant nf p'robal. nr ad- d 

ministration to sup^r^ede cer» uCCXnCu tO S\3p6rs&u6 C6rtlfic^te 

tificate under Act XXVII of previously granted in respect r*f the same 

vm of Reg«iation property under$ Act No. XXVII. of 

i 86 o,§ or Bombay Regulation No. VIII. 

of 1827; and when, at the time of the grant of such probate or 

letters, any suit or other proceeding instituted by the holder of such 

*■ ** See Act II. of 1874, 

•i* Act X of iS6«;. ■ ■ ' ' 

'>y ‘ke Rapealbg and 

Amending Act (XII. of have been oinitt<>d 

repealed by the Succession Certificate 
Act (Vlf. of 1839) , but see saving m s. a of the latter Act. 

V of i88x.— 4. 
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members present ; and, in esse of an eqnal division of votes, the elmifwiaiY 
shall have a casting vote. 

6i. AH acts done by any meeting of the directors, or of a eammithi^ 
oE directors, or by anv person acting as a director, shall, notwithstanding 
that It be afterwards discovered that there was some defect in the ap> 
pomtment of any such directors or persons acting as aforesaid, or that thq^ 
sir any of them were disqualified, be as valid as u every such person had 
been dnly appointed and was qualified to be a director. 

6a The duectors shall cause minutes to be made in books provided 
tot the purpose— 

(i) of all appointments of oGBcers msde Iqr the directors, 

(a) of the names of the directors present at each meeting of directors- 
and committees of directors , 

(3) of all orders made by the directors and of directors ; 

and 

(4) of all resolntians and proceedings of meetings of the Company, 
and of the directors and committees of directors 

I 

And any andi minute as aforesaid, if signed 1 ^ any person purporting 
to be chairman of any meeting of directors, or committee of directors, 
qIimII be receivable in evidence without any further proof. 

63 The Company, in general meeting, may, by a specul resolution, 
mnove any director bmre the expiration w bis period of office, and ap> 
point anotner qualified person in his stead , the person so sppoinUd shw 
hold office during such time only as the director in whose place he is 
appomted would have held the same if he had not been removed. 

Dmdtndt. 

64 The directors may, with the sanction of tbs Company in general 
meeting, dedare a dividend to be paid to the shareholders in proportion 
to thmr shares 

65 The directors may, before recommending any dividend, set aside 
put of the profits of the Company such sum as they think proper as a 
reserved fund to meet conanganaea, or for eqnalmng dividends, or for 
tupa iring or maintaining the works connected with the business of the 
Company, or any part thereof , and the directors may invest the snm so 
set apart as a reserved fund upon such securities as th^, with the sanction 
of the Company, maysdeet 

66 The directors may deduct from the dindends payable to any 
vTia r**'"!^"' all sudi sums of mon^ as may be due from him to the Com- 
pany on account of calls or otherwise 

67 Notice of any dividend that may have been declared shall be ^ven 
to f seh diarddlder, or sent by post or otherwise to his registered place 
of diode, and ail dividends nnchumed for three years, after having bsea 

may be forfeited by the dueetors for the benefit of the Company. 

68. No dividend shdl bear interest as against the Company, 
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IS?.** (/) When a grant of probate or letters of administra- 
Surrender of revoked pro- tion IS revoked ot annulled under this 
hate .>r letters of admmistra* Act, the person to whom the grant was 

made shall forthwith deliver up the pro- 
bate or letters to the Court which made the grant. 

(a) If such person wilfully, and without sufficient cause, omits 
so to deliver up the probate or letters, he shall be punished with 
due which may extend to one thousand rupees, or with imprison- 
ment which may extend to three months, or with both. 


* S. IS7 has been added by the Probate and Administration Act (VI. 

cS 1889}, s. 17. 
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8o. If no dection of anditora u made in manner aforesaid, tbe Loed 
Government majr, on the application of one^fifth in number of the ahare- 
holdereof the Company, appoint an auditor for the current year, and fix 
the remuneration to be paid to lum by the Company for his lemces ' 

a 

8t Every auditor shall be supplied with a copy of the bBlBnce-sheet, 
and it diall be his duty to examme me same with the accounts and vondiets 
idating thereto 

1 

8a. Every auditor shall have a list delivered to him of all books kept 
by the Company, and he shall, at all reasonable times, have access to the 
books and accounts of the Company , he may, at the expense of the Com* 
pany, employ accountants or other persons to assist him in investagatin^ 
auch aeconnts, and he may, in relation to anch accounts, examine the di- 
xeetors or any other t^cer d the Company. 

83 The anditora shall make a report to the shareholders upon tiie 
balance*aheet and aeconnts , and, m every such report, thM shall state 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet, 
containing the particulars required by these regulations, and properly 
drawn np so as to exhibit a true and correct view of the state of the Com- 
pany's aSairs, and, in case th^ have called tor explanations or informs^ 
tion &ota the directors, whether such explanations or information have 
been given 1^ the directory and whether tn^ have been satisfactoiy , and 
anch rqiort shall be read, together with the report of the diiectors, at the 
otdinaiy meeting. 


Nihcu. 

84 Notices requiring to be served Ytj the Company upon the share- 
holders may be served either personally, or 1^ leaving the same or sending 
them through the post in a lettn addmsed to the shareholders at their 
xegistered places of abode. 

85. All notices directed to be given to the abarefaolders shall, with 
xespect to any share to which persons are jointly entitled, be given to which- 
ever of the said persons is named first in the register of shareholders; 
and notice so given shall be snfiBcient notice to all the proprietors of such 
share 
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PROVINCIAL INSOLVENClfl 

(Act No. III. of t 


Passed by the Governor-Gemssal of India' . 

Ricm&d His JSxcellencys Assent on the t^h March igo^. 


An Act to consolidate and amend the Law relating to Insolvency in 
British India, as adnwitslered by Courts having Jurisdiction out^ 
side the Presidemy-towns and the Town of Rangoon. 

Whereas it is expedient' to consolidate and amend the law 
relating to insolvency in British India as administered by Courts 
having jurisdiction outside the Presidency-towns and the Town of 
Rangoon ; It is hereby enacted as follows ; — 

Short title, extent, and com* This Act may be called the 

mencement. Provincial Insolvency Act, 1907; 

(a) It extends to the whole of British India except the Scheduled 
Districts : and 

(j) It shall come into force on the first day of January igo8. 

Definitions. this Act, unless there is 

anything repugnant m the subject or 
context, — 

(a) “ available act of insolvency " means any act of insol- 

vency available for an insolvency-petition at the date 
of the presentation of the petition on which the order 
of adjudication is made : 

(b) creditor ” includes a decree-holder, “ debt ” includes 

a judgment-debt, and “ debtor " includes a iud?- 
ment-debtor : '* ° 

(ff) « District Court” means the principal Civil Court of 
original jurisdiction m any area outside the local 
limto for the lime being of the Presidency-tOTOs, and 
of the Town of Rangoon ; 

(<0 "prescribed "means prescribed by inks made under 
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4> Subject to the provisions of this Act, a Company registered 
Pbmr for Compuy to alter ond** Indian Companies Act, 1881,* 
olqecti or form of constitv may^ by special remiution, alter the 
tion mMect to confirmation piovlsions of its memorandum of as* 
by Hiffii Court sociation or deed of settlement vitb 

respect to the objects of the Company, so far as may be required 
ior any of the purposes hereinafter specified, or alter the form of 
its constitution by substituting a memorandum and articles of as- 
sociation for a deed of settlement, either with or without any snch 
alteration as aforesaid with respect to the objects of the Company; 
but in no case shall any such alteration take effect until confirm^ 
on petition by the High Court 

Par&nim as to which 5. Before confirming any such 
Conrt mnit be satisfied be* alteration, the High Court must be 
foroGonfirmabon. Satisfied— 

(n) that sufficient notice has been given to every bolder of 
debentures or debenture stock of the Company, 
and every person or class of persons whose interests 
will, in the opinion of the Court, be affected by the 
alteration; and 

(fi) that, with respect to every creditor, who, in the opinion 
of the Court, is entitled to object, and who signifies 
bis objection in manner directed by the Conrt, 
either his consent to the alteration has been ob- 
tained, or bis debt or claim has been discharged or 
has determmed, or has been secured to the satisfac- 
tion df the Court : 

. Provided that the Court may, in the case of any person or 
class of persons, for specUd reasons, dispense with the notice 
required by this section. 


6. An order confirming any such alteration may be made on 
Power of Court when con- such terms and subject to such condt- 

Erming to impoM terms nnd tions as to the Court may seem fit, and 
males order as to costs. the Court may make such orders as to 

costs as it may deem proper. 

7. The High Court shall, in exercising its discretion undu 

’Discretion .coofemd on this Act, have regard to *e >ifl;ht^d 
Court. interests of the members of the Com« 


* Act VI. of i88a, Mufra. 
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altered, or together with a printed copy of the eubetituted me- 
morandum and aiticlee of association (as the case may be\ shall 
i)e delivered by the Company to the Registrar of Joint Stock Com- 
panies within three months from the date of the order, and the 
Registrar shail register the same, and shall certify under his hand 
the registration thereof, and his certificate shail be conclusive evi- 
deuce that all the requisidona this Act with respect to suc^ 
alteration and the confirmation thereof have been complied with. 


(a) When any such alteration as aforesaid involves a transfer 
of the registered office to a part of British India other than that in 
which the office is at which the Company is registered, a cerdfied 
copy of the order confirming anch change shall be delivered by the 
Company to the Registrar of Joint Stock Companies in each of 
anch parts, and each of such Registrars shall register the same, and 
shall certify under hia hand the registration thereof, and the Re- 
gistrar for the part from which such office is transferred shall send 
to the Registrar for the other part ail documents relating to the 
Company registered in his office. 

(y) From the date of such registration (but subject to the 
provisious of this Act) the memorandum or deed of settlement so 
altered shall be the memorandum of association or deed of settle- 
ment of the Company, or, as the case may be, such substituted 
memorandum and articles of usocianon shall apply to the Com- 
pany in the same manner as if the Company were a Company r^ 
gistered under Part I. of the Indian Companies Act, iSBs,* wim 
such memorandum and articles of association, and the ConqianyB 
deed of setdement shall cease to apply to the Company. 

(^) For evexy registration under this section, there shdl be 
payable to the Registrar of Joint Stock Companies a fee of five 
rupees. 


10. No such alteration as aforesaid shall have any operation 
ESeGtoffadaretorepiter «ntil registration thereof has been d^y 
within three months. effected under the last-fbtegjing section, 

and, if such registration shall not have been effected within three 
months next after the date of the order of the Court confirming 
Ihe alteration, such alteration and order and all proceedings c)n- 
nected therewith shall, at the expiration of such period oi tntee 
months, become and be absolutely null and void: 


* Aet VI. of iSSa, nf^rw. 
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joint debtors, the Court may consolidate the proceedings or any 
of them on such terms as the Court thinks fit. 


9 . Where the petitioner does not proceed with due diligence 
Power 10 charge carriage On his pKition, the Court my Substitute 
o£ proceedings. as petitioner any other creditor to wnom 

the debtor may be indebted in the amount required by this Act in 
the case of a petitioning creditor. 


10. If a debtor, by or against whom an insolvency-petition h^ 
, - been presented, dies, the proceeding 

>0 the matter shall, uuless the Court 
otherwise orders, be contmued as it ne 
were alive. 


11. (/) Every insolvency-petition presented by a debtor 

_ ....... shall contain the following particulars. 

Contents of petition. namely— 

(a) a statement that the debtor is unable to pay his debts ; 

(^) the place where he ordinarily resides or carries on business, 
or personally works for gam, or, if he has been arrested 
or imprisoned, the place where he is in custody ; 

(tr) the Court (if any) by whose order he has been arrested 
or imprisoned, or by which an order has been made 
for the attachment of his property, together with 
particulars of the decree in respect of which any 
such order has been made ; 

{d) the amount and particulars of all pecuniary claims 
against him, together with the names and resi- 
dences of his creditors, so far as they are known to, 
or can, by tne exercise of reasonable care and dili- 
gence, be ascertained by, him ; 

(tf) the amount and particulers of all his property, together 
with — 

(i) a specification of the value of all such property not 
consisting of money ; 

(ri) the place or places at which any such property is to 
be found ; and f f J 


* Acty. of igo8. 
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ACT NO. IV. OF 1900 
[The ladiaa Companies (Branch Registers) Act, 1900],'* 


'* Passed bt tbs Govbbmor-Gsnbral of India in Counol. 
ifiteemed Su ExedUaq^t Aatnt on tht i6lk February ipoo.) 


Ah Act io authonat eertaia Companies reguterei under the Indwe 
Cmpanus Aet, 1882, \ to keep Branch Reguters e^thar Meat- 
bere m the UnU^ Ku^dom. 


Wbsbbas It is oqiedient to authonse eertaia Companies ie> 
gisteied under the Indian ComimieB Act, 4882,! to keep branch 
registers of their members m ^e United &agdom; It isherelqr 
enacted as follows * 


Short title, eateni, ud 1 . (/) This Act may be called the 
coranuiceiuQt. Indian Compames (Branch Registers) 

Act, 1900; 


(a) It extends to the whole of British India; and 


(5) It shall come into force at once. 


Defimtions. 


2 . In this Act, unless there is any^ 
thing repugnant in the subject or con- 


text, — 


(e) the expression " Company" means a Company registered 
under the Indian Companies Act, i882,t having 
its capital divided into shares; and 


(ft) the expression " shares " includes stock. 


* For Statement oE Olqecta and Reasona, see Gaiette of India, 1899, 
Ft V p 74, for Report of the Select Committee, tee tkd, tgoo, p 37 i 
for Ihoceratnga in Conncil, see thd, 1900, Ft VI , p. 185 ; tUd, 1900, pp. 10 
«nd 40 . 

t Aet VI. of 1888 
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4 . The 6opeIno^Genenl in Coundl may, by nouficabon in 
Pomrto nuhe rulei and the Gautk 0/ Jniui^ make rdea and 

pnienbe forms. pnBcnbe foims for the purpoM of caiiy- 

ing into effect die provisions of this Act. 

5 . This Act shall, so for as is consistent with the tenor there-' 
Omstrncdon with AetVI.f of, be construed as one with the Indian 

>>83. Companies Act, 1883.* 

* Act VI. of x889, Mufra, 
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(?) Any sum payable under ^section i8, '.sul>sectioii {.2)» 
clause (3), in respect of the services of, an Official Receiver, shall be 
credited to such fund as the Local Government may., direct. 

( 4 ) Every Official Receiver shall* receive such'remuneradon 
out of the said fund or otherwise as the Local Government may 
fix in this behalf, and no remuneration whatever beyond that so*’ 
fixed shall be received by the Official Receiver as such. 


20. Subject to the provisions of this Act the receiver shall, vfith 
Duties and powers of re- Convenient speed, realize the property 
cewer. of the debtor, and distribute dividends 

among the creditors entitled thereto, and for that purpose may— 


(a) sell all or any part of the property of the insolvent ; 


(i) give receipts for any money received by him; 

and may, by leave of the Court, do all or any of the following 
things, namely — 


(c) carry on the business of the insolvent so far as may be 
necessary for the beneficial winding-up of the same r 


{d) institute, defend, or continue any suit or other legal pro- 
ceeding relating to the property of the insolvent ; 

(tf) employ a pleader or other agent to take any proceedings, 
or do any business, which may be sanctionedi by the 
Court ; 

(/) accept, as the consideration for the sale of any property 
of the insolvent, a sum of money payable at a future' 
time subject to such stipulations as to security and-', 
otherwise as the Court thinks fit ; 

t » , f 

ig) mortgage or pledge any part of the property of the in-' " 
solvent for the purpose of raising money for the 
payment of his debts ; 

(i) refer any dispute to arbitration, and compromise all 
debts, claims, and liabilities, on such terms- as may 
he agreed upon ; / 

(0 divide in its existing form amongst the^creditors, accord-.^ 
ing to its estimated value, any 'property which, fronL>^ 
Us peculiar nature or other, specif circumstances^, 
cannot readily or advantagebp^y brsold. . . 


t 

4 comsHTa. 


SicnoNs. 

CHAPTER VI 

Of thk CoKSBguBMcBs OF Bbbacb 
OF CoNmcr. 

73 Compensabon for Ion or 
damage caused breach 
contim 

Compensabon for fulmo to dis- 
charge obligabon resembling 
those created by contraoU 

74. Compensabon for breach of 

contract where penalty abpu- 
lated for. 

75. Party rigbtfnllj resemding con- 

tract enhtled to compensa- 
bon. 

CHAPTER Vll. 

Sals of Gooos 

When Proptrfy tn Gaodt uidpams 

76. 'Goods ’defined 

77. 'Sale* defined 

78. Sale how effected 

79 * Transfer of ownership of thing 
sold which has ^ to be 
ascertained, made, or fimah- 
cd. 

80 Completion of sale of goods 
which the seller is to put into 
state In which buyer la to talm 
them 

8i. Completion of sale of goods 
when seller has to do any- 
thing thereto in order to a 
certain price 

8b, Complebon cff sde when goods 
are unascertained at date of 
contract 

83. Ascertainment of goods by 
subsequent appropnabon. 

84 Ascertainment of goods fay 
seller’s selecbon 

85. Transfer of ownership of mov- 
able property when sold to- 
gether with immoveable 

86 Buyer to bear loss after goods 
have become his property. 


Sbchons. 

87 Transfer of ownership of goods 
agreed to be sold while non- 
emstent. 

88. Contract to sell and deliver, at 
a future diy, goods not in ■ 
seller’s possession at dale of 
contract 

89 Determination of price not fixed 

by contract 

Ddmty 

90 Delivery how made. 

91. Effect m ddivety to wharfinger 
or earner 

98 BfEact of part-daliva^ 

93 Seller not bound to ulivernntal 

buyer applies for delivery 

94 Place of dehvery 

Lteu. 

95 Seller’s Iwn 

96. Lien where payment to be made 
at a future day, but no bme 
fixed for deliveiy. ' Insol- 
veniw’ defined 

97 Sellers lien where pa3rment to 
be made at future day, and 
buyer allows goods to remam 
in seller’s posseasion 

98. SdlePs lien against subsequent 
buyer 

Sitpp»g» *n Trauut ^ 

gg. Power of seller to stop in 
transit 

too. When goods are to be deemed 
in tranaib 

lOi. Conbnnsnce of right of stop- 
pq;e 

108. Cessation of right on asstgu- 
ment by buyer of biU-of- 
lading 

103 Stoppage where bili-of-ladi^ 

IS pledged to secure speeiw 
advance 

104 Stoppage how effected 

105. Notice of seller’s claim 

100 Right of seller on stoppage. 
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23. Where no receiver is appointed, the C^ourt shall Mve all 
Powers of Court xi note- riglits.of; and may 'exercise all the 

ceiver appointed. powers conferred on, a't-receiver ^der 

this Act. } ■ , o. ' . 

' ’ . »■’ 

24. (/) All persons alleging themselves to be creditors of the 

insolvent in respect of debts , provable 
Schedule of creditors. gjjgH tender prpof of 

their respective debts by producing evidence of the amount and 
particulars thereof, and the Court shall, by order, determine the 
persons who have proved themselves to be creditors of the Insolvent ^ 
in respect of such debts, and the amount of such debts respectively^ ; 
and shall frame a schedule of such persons and debts : 


Provided that, if, in the opinion of the Court, the value of any 
debt IS Incapable of being fairly estimated, the Court may make an 
order to that effect, and thereupon the debt shall not be included 
in the schedule. ^ 

(a) A copy of every such schedule shall be posted in the 
Court-house. 


(y) Any creditor of the insolvent may, at any time before the 
discharge of the insolvent, tender proof of his debt, and apply to the 
Court for an order directing his name to be entered in the schedule 
as a creditor in respect of any debt provable under this Act, and 
not entered in the schedule, and the Court, after causing notice to 
be served on the insolvent and the other creditors, and, hearing 
their objections (if any), shall comply with or reject the application, 

25. (/) A debt may be proved under this Act by delivering, ' 
Mode of proof. sending by post in a registered letter,' 

to the Court, an afiSdaint verifying tl(e 
debt. ‘y 

i 

(a) The affidavit shall contain or refer to a statement of 
account showing the particulars of the debt, and shall specify ' the^ 
vouchers (if any) by which the same can be substanliatedj The 
Court may at any time call for the production of the vouchers. 


26. (/) Where the receiver thinks that a debt has been^impro- 

Disallowance and reduction perly entered in the' schedule,' the Court 
of entries m schedule. may, on the application' of the receiver' 
and after notice to the creditor, and such inquiry/' (if any) as thd 

the amount 

of the debt. ■ 1 » 


6 


COHTEMTS. 


SBcnom 

143 Gaanntee obtained hf conceal* 
ment invalid. 

144. Guarantee on contract that ore* 

ditor shall not act on it until 
' * CO amOj joins. 

145. Implied promise to indemnify 

surety 

146 Co-sureties liable to contribute 
equally 

147. Liabilify of co4urehes bound 
in difierent anma 


CHAPTER IX. 

Os Bailubmt. 

248. ' Bailment,' ' bailor,' and ‘ bailee ' 
defined 

249 Delivery to bailee how made. 

25a Bailor's doty to disclose fanlts 
in goods bailed 

251 Care to be taken 1 ^ bailee. 

259. Bailee when not liable for loss, 
&c , ot thing bailed 

253. Termination of bailment by 

bailee's act inconsistent with 
conditions 

254. Liability of bailee making nn* 

anihori/ed use id goods 
bailed 

255. Effect of miztun, with bailor’s 

consent, of his goods wtth 
bailee's. 

25& Effect of mixture, without bail- 
or's consent, when the goods 
can be separated 

157. Effect of mixture, without bail- 
or's consent, when the goods 
cannot be separated 

258. Re-payment, by bailor, of ne- 
cessary expenses, 

259 ReatoTdtion of goods lent gin- 
tnitously 

160. Return of goods bailed on ex 
piration m time or accom- 
^ plisbment of purpose 

262. Bailee’s responsibilify when 
goods are not duly returned. 

ifo. Termination of gratmtoua nul* 
ment by death 


Sections. 

1^. Bailor entitled to increase or 
profit from goods balled. 

184. Bailor's responsibilify to bail* 
ee. 

265 Bailment by several joint 
owners 

Bailee not responsible on re* 
delivery to bailor without 
title. 

267. Right of third person claiming 
goods bailed 

i 5 B Right of finder of goods , mw 
sue for specific reward offered. 
169 When finder of thing common- 
ly on sale may sell it 
270 Bailee’s pariieular hen 
272 General lien of bsnkem, factors, 
wharfingers, attornqfs, and 
policy-mokers 

Rai/msnf ef Pledget, 

17a 'Pledge,' 'pawnor,' and' paw- 
nee' diefined 

173 Pawnee^s right of retainer 

274 Pawnee not to retain for debt 

or promise other than that for 
which goods pledged 
Presumption in casu of sub- 
sequent advances 

275 Pawnee’s right as to extraordi- 

nsry oxponses incurred 
176. Pawnee's right where pawnor 
makes default 

277. Defaulting pawnor’s right to 

redeem 

278. Pledge by possessor of goodyr 

of docnmentaiy title to goou 
279 Pledge when pawnor has only 
a limited interest 

5 iiifi fy Bmlee* or BoBen 
agmnst Wreng-daen 

280. Salt I7 bailor or bailee agamst 
wrong-doer 

182- Apportionment of relief or com- 
pensation obtained ify sucb 
salts. 
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(S) U default is made in the payment of any ‘ 'in^klment due’ 
in pursuance of the composition or scheme, or if ir appears, to' the 
Court that the composition or scheme cannot proce^ ^ithout in- 
justice or undue delay, or that the approval of the Court, was ou* 
tained by fraud, the Court may, if it thinks fit, adjudge ' the r debtor 
insolvent, and annul the composition or scheme, but without- pr^ ^ 
judice to the validity of any transfer or payment duly mad,e,j^or of 
anything duly done under or in pursuance of the composition loi 
scheme. When a debtor is adjudged insolvent under this sub-, 
section, all debts provable in other respects which have been, con-, 
tracted before the date of such adjudication shall be provable id. 
the insolvency. 


(p) No composition or scheme shall be approved by the Court;- 
which does not provide for the payment, in priority to other debts, 
of all debts directed to be so paid in the distribution of the property 
of an msolvsnt. s 


' f 




28. (/) Save as provided by sub-section (;?), all debts and 
Debts provable under this liabilities, present or future, certain or 
Act. contingent, to which the debtor is subjecl;<^ 

when he is adjudged an insolvent, or to which he may become 
subject before bis discharge by reason of any obligation incurred 
before the date of such adjudication, shall be deemed to be debts 
provable under this Act. 


(a) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract or breach of trust shall 'nof 
be provable under this Act. 

28. A creditor may prove for a debt not payable ^\5[hen^,,^e‘v' 
Debt payable at a future debtor IS adjudged an insolvent asjfitv-'-, 

were payable presently, and may receive. 4 
dividends equally with the other creditors, deducting therrfrord 
only a rebate of interest, at the rate of sis per centum per ahnumC 
computed from the declaration of a dividend to the time when^:th‘e^' 
debt would have become payable, according to the terms on which' 
it was contracted. 


80. Where there have been mutual dealln’gs . between an 
Mutual dealings aud set-off. *®solvent and a Creditor * proving or 
. . claiming to prove a> debfcjunder this Act 

an account shall be taken of what is due fromttfcfe'bne party to the 
other in respect of such mutual dealings, and^thd^Vgym 
the one party shall be setoff against any sumjdueMrom the other?- ' 






^ * I 


'f.*s ^ 


s 


coMTims. 




SsCTtOHS. 

snoi Agent not entitled to temnner* 
'atian far bnnnesa siucon- 
dnfited. 

aai. Agent’s lien on principal's 
propert y . 

PnnapaPs Dvty to Agent. 

ssa. Agent to be indemnified against 
coasequenoes of lawful 
883. Agent to be indemnified against 
consequences of acts done m 
nod faith. 

334. Non>]iabiliiy of employer of 
qgent to do a criminal act. 
flag. COmpensataon to agent for 
injury caused fay pnnapal's 
neglect 

tf Jitney an Caniraei mik 
TtardPenmu 

8fl6 Enforcement and conaeqneneu 
of agent's contracts 
887. Enncipal bow far bound when 
agent exceeds antbority 
flflfi. Principal not bound when 
excess of agent's authonfy 
is not separable 

sap. Consequences of notice given 
to agmt. 

ago. Agen^enot personally enforce, 
nor Ds bound by, contracts 
on behalf of pnneipal 
Presumption of eont^ to eon* 
trary 

flgi. Rights of parties to a contract 
made by agent not disclosed 
flga Performance of contract witii 
agent supposed to be prind* 
pu. 

333 B^ht of person dealing with 
agent personally liable 
334. Consequence of inducing agent 
or principal to act on belief 
that principal or agent will be 
held exdusively llwle. 

835. Liability of pretended agent 
>36 Person falsely contracting as 
agent not entitled to perfoN 
mance 


SiCTlONfl. 

837. Liability of principal inducing 
belief that agent's nnauthona* 
ed acts were authorised. 

338. ESeet, on agreement, of miw 
reprmntation or fraud fay 
agent. 


CHAPTER XI. 

Or PABTNBBBHir 

S3p. * Partnership ' defined. 

' Firm ' denned. 

840. Lender not a partner by ad- 
vancig money for share of 
profits 

341 Property left in business ly 
retiring partner or deceased 
partners representative. 

848. Servant or agent remunerated 
by share w profits not a 
partner. 

343. Widow or duld of deceased 
partner receiving annuity out 
of profits not a partner. 

844. Person receiving portion irf 

profits for sale of goodrWilI 
not a partner 

845. Responsibility of person leading 

anotuer to believe him a 
partner 

346 Liability of person permittnq; 
himsdf to be represented as 
a partner 

847. Minor partner not personally 

tob1e,butbis shaie is. 

848. Liability of minor partner on 

retaining mriontv 

849 Partner’s liability for doits of 
psrtnership 

350. Partner's liability to third 

son for negm or nand of 
oo*partiier 

351. Ptetoer’a power to bind co- 

partners. 

858. Annulment of contract denning 
partn^s nghts and obliga- 
tions 
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(2) Where a debt which has been proved under this Act 
includes interest or any pecuniary consideration in lieu of interest^ 
the interest or consideration shall, for the purposes of dividend, be 
calculated at a rate not exceeding sis per centum per annum, without 
prejudice to the right of a creditor to receive out of the debtor's estate 
any higher rate of interest to which he may be entitled after all the 
debts proved have been paid in full. 

33 . (/) In the distribution of the^ 
‘ Priority of debts. property of the insolvent, there shall ba 

paid in priority to all other debts — 

(a) all debts due to the Crown or to any local authority ; and 

(d) all salary or wages, not exceeding twenty rupees in all, 
of any clerk, servant, or labourer in respect of services 
rendered to the insolvent during four months before 
the date of the presentation of the petition. 

(2) The debts specified m sub-section (/) shall rank equally 
between themselves, and shall be paid in full, unless the properly 
of the insolvent is insufficient to meet them, in which case they shall 
abate in equal proportions between themselves. 

(j) Subject to the retention of such sums as may be necessary 
for the expenses of administration or otherwise, the debts specified 
in sub-section (/) shall be discharged fortnwith in so far as the 
property of the insolvent is sufficient to meet them. 


In the case of partners, the partnership-property shall be 
applicable in the first instance in payment of the partnership-debts 
and the separate property of each partner shall be applicable in 
the first instance in payment of his separate debts. Where there is a 
surplus of the separate property of the partners, it shall be dealt 
with as part of the partnership-property ; and, where there is a 
surplus of the partnership-property, it shall be dealt with as part ofi 
the respective separate property in proportion to the rights and 
mterests of each partner in the partnership-property. 

(5) Subject to the provisions of this Act, all debts entered in 
the schedule shall be paid rateably according to the amounts oF 
such debts respectively, and without any preference. 


^ *««« “7 sarplis after payment of the foregolns 

“PPll®* >“ of interest from the date 00 

which the debtor is adjudged an insolvent at fhs rate of six nf»r 
• centum per annum on all debts entered in the schedule. ^ 
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THE INDIAN CONTRiVCT ACT, i 872 
(Act IX. of 1872).’^ 

[As modified up to Act VI* of ] 

Rscbwsd thk G -G/s AssrsT ok nr 2srn Amn 1872. 

Whereas it is expedient to define and amend certain parts of 
Preamble tbc law relating to contracts ; Itislierebjr 

enacted as follows 


PaCtlMlKARV. 


Short title. 
Extent. 

Commencement 


1 . This Act ma}' be called *'Thc 
Indian Contract Act, 1872.'' 

It extends to the whole of British 
India ,‘f and it shall come into force on 
the first day of September, 1872. 


Per the Statement of Objerk and Renuns for the Bill, whirh nas 
based on a Report of Her Ma]est}'a Commisiioners appointed to prepare 
* body of snbilantive law for India, dited Jut) 6, l 8 d 5 , *« ffaoe/fe 0/ 
India, 1807, Extraordinary, 03^ For the Report of the Select Committee, 
P 3 > 3 i and »«* iPya, p 537 

Tho chaplcraandscctionnof the Transfer of Properly Act (IV of i88s) 
which relate to contracts arc, in places in nbieh that Act is m force, to be 
taken as part of Act IX of 187a —See Act IV. of 1883. s 4 

t Act IX. of 1872 has been declared in force in— 

(1} the Santfaal Parganas[«vihe Snnthai P.irganas Settlement Regu* 
lation (III. of >872) as aminded bv the Santhal Parganas 
Laws Regulation (III of 18^}, s. gj ; 

(2) the Arakan Hill District isee the Arakan Hill District Laws 
. s TT R'Sniatwn (IX. of 1874), 2 a], 

( 3 ) Upper Bnrmah (except theSban States) by Art XIII of 1898,8 4, 

(4) British Baluchistan 1 ,sm the British Bafochistan Laws Regala* 

tion (I of 1890), a 3] 

Mt IX of 1873 has been declared, by notification under s. 3 (a) of the 
Scheduled Districts Act (XlV of 1^4), to be in force in— 

(i) the Norlh'Wcslem Provinces Tarai [see Gaeette of Inivt, 1876, 
Pt I'lP 503)1 

(s) the Districts of Haranbigh, Lobardaga, and Manbhum, and 
Pargana Dhaibhum, and the Kolhan in the District of Sing* 
bhnm (era Geer/to «/ /ndie, i88l. Pt. 1 , p. 504). The Dis- 
Lobardaga included at this time the present District 
of Falamau, nbich was separated in 1894. 

Act IX. of 187a haa bsen extended, by notification under s 5 of the 
Scheduled Distnets Act (XIV. of 1874), to the whole of Upper Burma, 
except the Shan Slates (iw Goatee rf India, 1893, Pt. 11 , p oi*)* 
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. ' (a) This section shall not affect the nghts‘oi'any).pei:soa who^. ^ 

■in good faith and for valuable consideration, ha3'«,»ac4u»5®A^ 

•through or under a ctediior of the, insolvent. ' , a>| fj'it ' 

88. Subject to the foregoing provisions of tfita’Act;’ "with''' res- 
ftot^aioa ol iond-fid. pect to the eflecro£ ins61veito|,'OB M 
transactions. execution, and with respect to^the, avoid- 

ance of certain transfers and preferences, nothing in this,/ Act ‘'Shall 
invalidate, in the case of an insolvency,— ' ' ^ j 

(a) any payment by the insolvent to any of his creditor^ J ^ , 
(^) any payment or delivery to the insolvent ; 

(c) any transfer by the insolvent for valuable consideratfon|t 

or 

(</) any contract or dealing by or with the insolvent for 
valuable consideration : 


Provided that any such transaction takes place before the date 
of the order of adjudication. ^ ; 


39. (/) In the calculation of dividends, the receiver shall 

^ , retain in his bands sufficient assets 

Dividends. 

meet — 


(a) debts provable under this Act, and appearing, from the 
insolvent's siaiements or otherwise, lo be due to per- 
sons resident in places so distant that, m the ordinary 
course of communication, they have not had suffi- 
cient time to tender their proofs ; 

(^) debts provable under this Act, the subject of claims 
not yet determined ; ' ' 

(tf) disputed proofs or claims ; and 

(d) the expenses necessary for the administration of .the 
estate or otherwise. , : 

( 2 ) Subject to the provisions of sub-section (/), all money m 
hand shall be distributed as dividends. 

< ' { i I ‘ 

(j) Any creditor wno has not proved his debt before the de« 
claration of any dividend or dividends shall b^s entitled to be paid; 
out of any money for the time being m the hands of tne receiver; 
any dividend or dividends whiqU he may haye failed to receive . 
fore that money is applied to the.pajfnaent q£.,ady future dividend / 
or dividends j but he shall not be entitled^ to disturb the distc^ibu^oi:^ 
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CONIBACT. 


[ActlZ. 


ed. If the proposal prescribes a manner in which it is to be 
accepted, and the acceptance is not made in such manner, the 
ptt^oser may, within a reasonable time after the acceptance is 
communicated to him, insist that his proposal shall be accepted in 
the prescribed manner, and not otherwise; but, if he fails to do so, 
be accepts the acceptance. 

8> Performance of the conditions of a proposal, or the accepu 
Acceptance by performing ““ 0^ “y consideration for a reciprocal 
Conditions or teceiving eon> promise which may be offered with a pro* 
sideration. poml, 18 an acceptance of the propel. 

9. In so far as the propoml or acc^tance of any promise is 
made in words, the promise is said to be 
• ^iSi™*’ express In so for as such proposal or 

implied. acceptance is made otherwise t^m 

words, the promise is said to be implied. 


CHAPTER U. 

Of Cohtbacts, Voidabue Contkact^ and Void 
Agrzdunts. 

10. All agreements are contracts* if tbqr are made by the free 
What aisreements an eon* consent of parties competent to contract 
tracts.* for a lawful consideration,! and with a 

lawful object, and are not hereby expressly declared to be void. 

Nothing herein contained shall affect any law m force in 
British India, and not hereby expressly repealed, by which any 
contract is required to be made in writing t or in the presence o£ 
witnesses, or any law relating to the registration of documents $ 


* Set* 8 , cl (A), mfra 
f Sees 85, Expl a, and s xoa, infra. 

X See, for example, the following »— 

(r) s. 85, tnfra, 

(a) the Indian Copyxigfat Act (XX of 1847), a 5; 

(yj the Conveyance of Land Act (XXXI of i854)i *> * 4 i 

(4) the Merchant Shipping Act (57 ft 58 Viet , e 60), a 84 ; 

(5) the Presidency Banks Act (^ of iSyd), s 9 , 

(d) the Transfer Property Aot (IV. of 1^), ss 54, 59, 107, I83: 

(7) the Indian Companlea Act (VI. of 1E88), ss. 39, 46, 67 , 

(8) the Apprentices Act (XIX. of iBwli ■ 8 

Qfi also s. 4 of the Workmen’s Breach of Contract Act (XIII. of 
1859), and the Carrien Act (III. of rSdSli S, 7. 

{ See now die Indian R^stration Act (III. of 1877). 
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the Court that the debts of the insolvent have been paid m full, 
or where a composition or scheme has been approved by the Court 
under section 27, the Court shall, on the application of the debtor, 
or of any other person interested, by order in writing, annul the 
adjudication. 

(o) Where an adjudication is annulled under sub-section (/), 
all sales and dispositions of property and payments duly made, 
and all acts theretofore done, by the Court or receiver, shall be 
valid ; subject as aforesaid, the property of the deotor wno was 
adjudged insolvent shall vest in such person as the Court may* 
appoint, or, in default of any such appointment, shall revert to the 
debtor to the extent of his right or interest therein on such condi- 
tions (if any) as the Court may, by order in writing, declare. 

(j) Notice of every order annulling an adjudication shall 
be published in the local official Gazette, and in such other manner 
as may be prescribed. 


43 . (/) Every debtor, whether before or after the making of 

Da(.« .i debtors. “ adjudication, shail produce 

all books of account, give such invent- 
ories of his property, and such lists of his creditors and debtors, and 
of the debts due to and from them respectively, submit to such 
examination in respect of his property or his creditors, attend at 
such times before the Court or receiver, execute such instruments, 
and generally give such aid in the realisation of his property and 
the distribution of the proceeds amongst his creditors as may be 
required by the Court or receiver, or as may be prescribed. 


(a) If a debtor, whether before or after the making of an order 
of adjudication, — 


(a) wilfully makes false entries in the inventories or lists 
referred to in sub-section ( /), or 

( 5 ) fraudulently or vexaiiously conceals, destroys, transfers, 
removes, or refuses to produce any property or books 
of account, or 


(ff) commits any other act of bad faith in the performance 
of the duties imposed on him by this section, 

the Court may sentence him, by order in writing, to simple im- 
prisonment for a term which may extend to one year ; and, in every 
such case, the Court shall record the facts constituting the offence 
with the statement (if any) made by the debtor. 
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COHTRACT. 


[ActlZ. 


' Conaeat is said to be so caused vhea it voidd not have been 
riven but for the eastence of snch coercion, undue Influence, 
Band, nusrepresentation, or mistake. 

15. “ Coercion” is the committing, or threatening to commit, 
^Coetoen » defined. forbidden by tte Indian Penal 


Code,* or the unlawful detaming, or 
ttiieatening to detain, any property to the prejudice of any person 
whatever with the intention of causing any person to enter into an 
agreement. 

Explanalmi—li Is immatenal whether the Indian Penal Code* 
is or not m force in the place where the coercion is employed. 


lUtuirttttou. 

A, on bonrd an English ship on the high seas, causes B to enter into 
an agteement an act amounting to criminal intimidation under the Indian 
PenuCode. 

A afterwards sues B for hieach of contract at Calcutta s 

A has emplojed coercion, althongh his act is not an ofence hj the 
Jaw of England, and althongh section goS of the Indian Penal Code was 
not In fbioB at the time when, or place whore, the act was done 

16.t (i) A contract is said to be induced by " undue lu* 
"Undue inflnence** de< Aueuce ” where the relations subsistmg 
fined. between the parties ate such that one of 

the iwrties is m a position to dominate the will of the other, and 
uses that position to obtam an imbur advantage over the other. 

(a) In particular, and without prqndice to the generality of 
the foregomg principle, a person is deemed to be in a position to 
dominate the will or another— 

(a) where he bolds a real or apparent antbonty ovm the 
other, or where he stands in a fidnciary relation to 
the other; or 

(d) where he makes a contract widi a person whose mental 
capacity is temporarily or permanently affected by 
' reason of age, ilbesB, or mental or bodily distress. 

K (j) Where a person who is in a podtion to dominate the will 
of anotter enters mto a contract with him, and the transaction 


' * ActXLV.of i860. 

t SL 16 has been inbstitnted for tbn onginal by the Indian Contract 
Act Amendment Act fVI. of 1899), n. a. 
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(a) that the insolvent has failed to account satisfactorily for 
any loss of assets, or for any deficiency of assets, to 
meet his liabilities ; 

(/) that the insolvent has brought on, or contributed to, 
his insolvency by rash and hazardous speculations, 
or by unjustifiable extravagance in living, or by 
gambling, or by culpable neglect of his business- 
affairs ; 

(^) that the insolvent has, within three months preceding 
the date of the presentation of the petition, when 
unable to pay his debts as they become due, given 
an undue preference to any of his creditors ; 

(^) that the insolvent has on any previous occasion been 
adjudged an insolvent or made a composition or 
arrangement with his creditors ; 

(*} that the insolvent has concealed or removed his property 
or any part thereof, or has been guilty of any other 
fraud or fraudulent breach of trust. 


(^) For the purposes of this section, the report of the receiver 
shall be deemed to be evidence ; and the Court may presume the 
correctness of any statement contained therein. 


(y) The nowers of suspending and of attaching conditions to 
an insolvent’s discharge may be exercised concurrently. 

ElF«t of ordor of discharso. f sttall not 

release the insolvent from — 

(a) any debt due to the Crown ; 


(5) any debt or liability incurred by means of any fraud or 
fraudule nt breach of trust to which he was a party ; or 

(c) any debt or liability in respect of which he has obtained 
forbearance by any fraud to which he was a party. 


(a) Save as otherwise provided by, sub-section 
discharge shall release the insolvent from all debts 
schedule. 


(/), an order of 
entered in the 


shall not release any person who 
at the date of the presentation of the petition, was a nartner oi 
co-trastee with the insolvent, or was jointly bound or &d mads 
any joint contract with him or any persin wto was surety for hte. 
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COMTSACT. 


[ActIZ. 


the arcumstances of the case are such that, regard being had to 
them, It IB the du^ of the person keeping silence to speak,* or unless 
his silence is, m itself, eqid^alent to speech. 


Ittudnitatu, 

(a ) A selb, by ancbon, to B, a bone which A knows to be unsound 
A says nothing to B about tbe horse's nnsonndness This is not fraud in A 

(d ] B IS A's daughter, and has jnst come of age • Here^ the relation 
between the parties wonld make it A's duly to tell B if the horse is un- 
sound 

(c ) B says to A, “ If yon do not deny it, I shall assume that the horse 
is sound” A sa^s nothing Here A’s silence is equivaient to speech 

(d ) A and B, bang traders, enter upon a contract A has pnrate 
information of a change in prices which would affect B's willingnen to 
proceed with the contract A is not bonnd to inform B 


"Mierepresentatian’' defin- 
ed. 


18. " Misrepresentation" means 
and mclndes — 


(i) tlie positive assertion, m a manner not warranted by the m- 
fbrmaiion of the person making it^ of that which is not true, though 
be believes it to be true ; 

(a) any breach of duty which, without an intent to deceive, 
gams an advantage to the person cemmitting it, or any one claiming 
under him, by misleading anotber to his prejudice, or to tbe pre- 
judice of any one claiming unda him ; 


( 3 ) causing, however innocently, a party to an agreement to 
make a mistake as to the substance m ihe thing which is the 
subject of the agreement. 

19. When consent to an agreement is caused by coeraon,t 
Voidability of sgraements fnud, OT misrepresentation, tbe agree- 
withoHt free onnsenc. ment IS a c ontr act voidable at the option 

of the pany whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or 
nusrepiesentation, may, if he thinks fit, insist that the contract shall 
be performed, and mat he shall be put in die position in which be 
would luve been if tbe representations made bad been true. 


* Sm s 143, 

t In B. ip, the words, " undue infinenoe,” have here been omitted, bong 
Tepealed by the Indian Contract Act Amendment Act (VI. of 1899), s 3 
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(5) the provisions of this Act shall be subject to such other 
modifications as may be prescribed with the view or 
saving expense and simplifying procedure j 

Provided that nothing in this section shall permit the modifi- 
cation of the provisions of this Act relating to the examination or 
discharge of the debtor. 

49. The costs of any proceeding under this Act, including 

the costs of maintaining a debtor in the 
civil prison, shall, subject to any rules 
made under this Act, be in the discretion of the Court in wnich the 
proceeding is had. 

50. All Courts having jurisdiction in insolvency and the 
Courts to be auxiliary to officers of such Courts respectively shall’ 

each other. severally act in aid of, and be auxiliary 

to, each other in all matters of insolvency, and an order of a Court 
seeking aid with a request to another of the said Courts shall be 
deemed sufficient to enable the latter Court to exercise, in regard to^ 
the matters directed by the order, such jurisdiction as either of such 
Courts could exercise in regard to similar matters within their 
respective jurisdictions. 


51, (/) The High Court may, with the previous sanction, in 
o . , , the case of the High Court of Judicature 

at Fort William in Bengal, of the 
Governor-General in Council, and, m the case of any other High 
Court, of ihe Local Government, make rules for carrying into 
effect the provisions of this Act. 


( 2 ) In particular and without prejudice to the generality o£ 
the foregoing power, such rules may provide — 

{a) for the appointment and remuneration of receivers 
(other than Official Receivers), the audit of the 
accounts of all receivers, and the costs of such audits 

(3) for meetings of creditors, and 

(tf) for the procedure to de followed in the case of estates to 
be administered in a summary mannei. 

(j) All rules made under this section shall be published in 
me GaztiU of India, or in the local official Gazette, as the case may 
be, and shall, on such publication, have effect as if enacted in thi& 
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lUtuiraitmt 

(a ) A’s son has forged B’s name to a ptomissoiy note. B, under threat- 
of prosecnting A’s son, obtains a bond from A for tlie amount of the fbigedi 
note* If B sues on this bond, the Court may set the bond aside. 

(i ) A, a money-lender, advances Rs xoo to B, an agrieultunst, and, by 
nndue influence, induces B to execute a bond for Rs 8oo with interest at 
IS per cent per month The Court may set the bond aside, ordering B to 
repay the Rs lOo with such interest as may seem just 

Agreemenivoidwherehoih 20. Where both the parties to an 
patties are under mistake as agreement are under a mistake as to a 
to matter of face. matter of fact essential to the agreement^ 

the agreement is void. 

. JSxflaaahen — An erroneous opinion as to the value of the thing 

vhich forma the subject-matter of the agreement is not to be deem- 
ed a mistake as to a matter of fact 


Jttpttraitens 

(o ) A agrees to sell to B a specific cargo of goods supposed to he 
on its way nom England to Bombay It turns out tbat, before the dny of 
the bargain, the ahip eonv^tng the cargo had been cast away, and the 
goods lost Neither party was aware m these facts The agreement is 
void 

(fi ) A agrees to buy from B a certam hone It turns out that the 
horse was drad at the time of the baigain, though neither party was aware 
of fhe fact The agreement is void 

(e) A, being entitled to an estate for the life of B, agrees to sdl it to 
C B whs dead at the time of the agreement, but both p^ea were ignorant 
of the fact The agreement la void. 


21. A contract is not voidable because it was caused hyU) 

l!bdd.dAbui.l.m 

India; but a mislake as to a law not m 
force m British India has the same ^ect as a mistake of fact. 


lOtulrahmh 

A and B make a contract grounded on the erroneons bdief that s> 
narhcnlar debt la barred by the Indian Law of Limitation- The contract 
U not Toidabla 

A and B make a contract grounded on an erroneons behef as to the lav 
regnlating bills of exidiange in France- ^e contract is voidable 

22. A contract is not voidable 

oE?iSf^fr? M to SffilSf because it was causrf by one of 

fact. the parties to it being under a mistake 

as to a matter of fact. 
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Act in any part of the territories .administered by such Local Go*- 
vernment, namely — 

section 1 5, sub-seciions (2) and ( j)» 

section 16, sub-section (y), 

sections 25 to 40 [except sub-section (/), clause (a), and 
sub-section { 4 ) of section 35], 

section 44, sub-sections (5) and { 4 ), and section 53. 

Savings. 55 . Nothing in this Act shall — 

(fl) affect the Indian Insolvency Act, 1848,^ or section 8 of 
the Lower Burma Courts Act, 1900, f or 

( 4 ) apply to cases to which Chapter IV. of the Dekkhan 
Agriculturists* Relief Act, 1879,:!: is applicable. 

58 . (/) The enactments mentioned in the Schedule are here- 
„ by repealed to tne extent specified in the 

fourth column thereof. 

(a) Where, in any enactment or instrument in force at the date ' 
of the commencement of this Act, reference is made to Chapter 
XX. tOF Insolvent Judgment-debtors) or the Code of Civil Pro- 
cedure, i 877,§ or of the Code of Civil Procedure, 1882,1] or to any 
section of either of those Chapters, such reference shall, so far as 
may be practicable, be construed as applying to this Act, or to the 
corresponding section thereof. 


T + Act XVII. of 1870, 

T Act VI. of 1900. § Act X. of 1877. 

a Act XIV. of 1882. * 


CONmACT. 


[Actiz. 


ia 


(ft) A protnisea B to drop a proMCotion which ha has institnted 
a^nst B for robbery, and B pronnes to restore the vdat tA the thinga 
t»en t The agreement u void, as its object is unlawfni. 

(* ) A’s estate u sold for arrears of revenue under the provisions of an 
Act tl the Legislature, by which the defaulter is prohibited from pnr> 
bbasing the estate B, upon an understanding with A, becomes the pu^ 
chaser, an,d aerees to conm the estate to A upon receiving from him the 
price which B has pmd i The agreement is void, as it renders the tnns* 
action in effect, a purdiue by the defaulter, and would so defeat the object 
of the law. 

ij) A, who IS B*s mnkhtar, promises to caeicue his influence, as such 
with B in favour of C, and C promises to pay 1,000 rupees to A - The 
agreement is void, because it is immoral 

(ft ) A agrees to let her daughter to hire to B for concubinage : The 
agreement IS void, hecanse It Is immoral, though the letting may not be 
ponisbable unoer the Indian Penal Code, 


24 If any part of a single consideration for one or more 
Agreements void if eonsi- objects, OT any One Of any pan of any 
dention and objects unlawful one of several considerationa for a 

single object, is unlawful, the agree* 
ment is void. 

niuilrahm 

A promises to eupenntend, on behalf of B, a legal mBDufacture of 
indigo and an illegal trafiSc in other articles. B promises to psy to A a 
salary of 10,000 rupees ayear 1 The agreement is void, the ob|^ of A's 
promise, end the consideration for B's promise, being in put unlawful 

Agreement without oonsi- 25 An agreement made without 
deration void unless— consideration IS void unlcsS — 

(i) it 18 expressed in writing, and registered ^der the law for the 
' it IS in writing and regie* time being in force for the registration 
tend. of documents,* and is made on account 

of natural love and affection between parties standing in a near 
relation to each other; or unle» 


* In B 95 the word “ documents ” has been snbstitnted for the word 
"assursnees'* by the Repealing and Amending Act (XU of i^t] For 
the law relating to the registntion of documents, sm the Indian Registra- 
ftiou Act (III. S 1877}. 
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». minuiitd , .26. Evay tmmmt in ta^ 

mumgevad. oi the mamage of any person other 

than a minor* is \oid. 

27. Every agreement by which any one is restrained from 

' Agreement in restnintof «erciBingt a lawful profession, trade, 
trade void. or business of any kind, is to that 

extent void. 

Exeepium /.—One who sells the good-will of a business may 
Saving of agreement not buyer to refrain from 

to carry on bnsiness of which carrying on a Similar business, within 
good-will IS sold I qiecified local limits so long as the 

buyer, or any person deriving Utle to the good-will from bun, 
carries on a like business therein, provided that such limits appear 
to the Court reasonable, regard bemg had to the nature ot the 
busmess. 

Excepiton. a— Partners may, upon or in anticipation of a dis- 
of agreement between part- solution of the partnership, agree that 
nen pnor to dissolution j some or all of them wiU not carry on a 
busmess similar to that of the partnership within such local limits 
as are referred to m the last-preceding exception. 

Exuphon y— Partners may agree that some one or ail of 
or during continuance of them Will not carry on any business 
partuenhip. Other than that of the partnership during 

the contmuance of the partnership. 

28. Every agreement, by which any party thereto is res- 
Agreements in restnintof tricted absolutely from enforcing biS 

legal proceedings void ngbts under or in respect of any con- 

tract by the usual legal proceedings m the ordinary tribunals, 
or which limits the time within which be may thus enforce his 
rights, IS void to that extent 

Exception /^This section sbail not render illegal a con- 
Savingof contract to refer tiuct by which two or more persons 
to arburstun dispute that agree that any dispute which may arise 

between them in respect of any sulqect 
or class of subjects shall be referred lo arbitration, and that only 
die amount awarded m such arbitration shall be recoverable m 
respect of the dispute so referred 

* Dunng his or her minoiiiy, as to which sw Act IX of iSyj 

t The words, ''restrained fiw exercising,” do not mean an absolute 
restriction, and are intended to apply to a partial lestncbon— a lestriction 
limited to some psrticnlar place.— ^sr Conch, C.J, 14 B. L. R. 85. 



act IX. OF 1887 : 

The ProYittcial Small Cause Courts Act, 1887, 


Received the G.*G.’s Assent on 24TH February 1887. 


An Act to comohdaU and am&nd the Law relating to Courts of 
Small Causes established beyond the Presidency-towns, 

Whereas it is exDedient to consolidate and amend the law 
relating to Courts of Small Causes established beyond the local 
limits, for the time being, of the ordinary original civil jurisdictioa 
of the High Courts of Judicature at Fort William in Bengal and 
at Madras and Bombay : It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Title, extent, and com- 1 - (0 This Act may be called the 
mencement. Provincial Small Cause Courts Act 

1887; 

(2) It extends to the whole of British India ; and 

(j) It shall come into force on the first day of July 1887. 

2 . (/) {Repeal of enactments, — Repealed by Act XII. of 


* Act IX. of 1887 has been applied to British Baluchistan by Reg. I. 
of 1890. s. 3 

The Act has been declared, by notification under the Scheduled Dis- 
tricts Act (XIV. of 1874), to be in force in the Districts of Hazanbagh-, 
Lohardaga, and Manbhum, Pargana Dhalbhum and the Kolhan in the- 
•District of Singbhum {Gazette of India, 1887, Pt. I , p. 582), and has been 
extended, by notification under the same Act, to the Town of Mandalay 
{Gazette of India, 1888, Pt. I , p. 88) 

For power to confer, upon a Subordinate Judge or Munsif in Bengal,, 
the North-Western Provinces, and Assam, the jurisdiction of a Court of 
Small Causes under this Act, see Act XII. of 1887, s. 25 
j 32, 3^38, 39 , 3nd 40 of the Bengal, North* Western Provinces, 

p Small Causes cons- 

tituted under this Act.— i’w Act XII. of 1887, s. 40. 

4,000— 24-a-X9xo. 


Act IX, 1887.— I. 
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80. AgreementB Iqr way of wager are void, and no suit sball 
Aereement by way of be brounht for recovering anything 
wager void. alleged to be won on any wager, or 

entrusted to any person to abide the result of any game or other 
uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a subs* 
Eseeptinn in favour of cription or contribution, or agreement to 
nrtain prizes for borae*nic- subscribe or contribute, made or entered 
'"K* into for or toward any plate, prise, or 

sum of money, of the value or amount of five hundred rupees or 
igiwards, to be awarded to the winner or winners of any horse* 
race.* 

No.hing in this section shall be deemed to legalise any tran* 
Section 3g4A of the Indian saction connected with horse-facing, to 
Penal Code not affected. which the provisions of section 294A of 

the Indian Penal Codef apply. 


CHAPTER HI. 

Of Contingknt Contracts. 

81. A * contingent contract ’ is a contract to do or not to do 
"Contingent contract ” something if some event collateral to 

defined. such contract does or does not happen 

lllmtnhon. 

A contracts to pay B Rs xo,ooo if B’s house is burnt This is a con- 
tingent contract 

82. Contingent contracts to do or not to do anything if an 
Enforcement of contracts oncenain future event happens cannot 

rantmgent on an event hup* be enforced by law unless and until that 
'penug. gyjm iiapponed. 

If the event becomes impossible, such contracts become void. 

lUv^rahott 

(a ) A makes a contract with B to bny B's horso if A survives C k 
T his contmet cannot be enforced by law unless and until C dies in 
A's lifetime. 


* Cf the Gaming Act, 1845 (8 ft 9 Vict , e 109), 1 18. 
t ^ XLV. of i860. 
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CHAPTER IL 

Constitution of Courts of Small Causes. 

5 (/) The Local Government, with the previous sanction of 

Estabifehmeat of Courts o£ the Governor-General in Council, may. 
Small Causes. by Order in writing, establish a Court of 

Small Causes at any place within the territories under its adminis- 
tration beyond the local limits, for the time being, of the ordinary 
original civil jurisdiction of a High Court of Judicature established , 
in a Presidency-town. 

(r) The local limits of the jurisdiction of the Court of Small 
Causes shall be such as the Local Government may define, and 
the Court may be held at such place or places within those limits 
as the Local Government may appoint. 

6. (/) When a Court of Small Causes has been established, 

the Local Government shall, by order in 
writing, appoint a Judge of the Court. 

( 2 ) The Judge may be the Judge of one Court of Small 
Causes, or of two or more such Courts, as the Local Government 
directs. 


7. (/) A Judge who is the Judge of two or more such Courts ' 
Appointment of times of mAy, With the sanction of the ^District 
sitting in certain circum- Court, fix the times at which he will sit in 
stances. jjjg Courts of which he is Judge. 

(r) Notice of the times shall be published .in such manner as 
the High Court from time to time directs. 


8. (/) The Local Government, with the previous sanction of 
Additional Judge. the Governor-General in Council, may, 

by order m writing, appoint an Addi- 
tional Judge of a Court of Small Causes, or of two or more such 
Courts. 


(a) The Additional Judge shall discharge such of the func- 
tions of the Judge of the Court or Courts as the Judge may assign 
to him, and, in the discharge of those functions, shall exercise the 
same powers as the Judge. 

(j) The Judge may withdraw from the Additional Judo-e any 
business pending before him. '' ^ 


(^) When the Judge is absent, the Additional Judge may 

dischargeallorany of the functions of the Judge. 
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Ubitimtiottt, 

(a.) A promisea to pay B a sum of money if a certain ship retorn 
within a year : The contract may be enforced if the ship returns within the 
year, and becomes void if tne ship is burnt within the jfear. 

(A) A promisea to pay Bn sum of money if a certain ship does not 
return within a year The contraet maybe enforced if the ship does not 
return within the year, or is burnt within the year. 

86. Contingent agreements to do or not to do anything if an 
Aifreementi contingent on impossible event happens are void, 
impossible events vmd. whether the impossibility of the event is 
known or not to the parlies to the agreement at the time ivhcn it 
is made. 

Uliutndtotu. 

(0) A agrees to payB i,ooo rupees if two straight lines should en« 
dose a space: The agreement is void. 

(1 ) A agrees to pay B 1,000 rupees if B will marry A’s daughter C. 
C was dead at the time ol the agreement . The agreement is void 


CHAPTER IV. 

Of THB FnCFORHAMCK OF CoKTRACTS. 

Cfti/ree/t vAtch mutt ht ptrfomtd, 

87> The parties to a contract must either perform, or offer to 
Obligation of parties to perform, their respeaive promises, unless 
■contracts. gach performance is dispensed with or 

excused under the provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in case of 
the death of such promisors before performance,* unless a con- 
tiaiy intention appeals from the contract 

JttmtnhBfa. 

(a ) A promises to deliver goods to B on a certain day on payment of 
Rs J,ooo A dies before that day A's representatives are bound to 
ddiver the goods to B, and B is bound to pay the Rs 1,000 to A's eepra- 
eentatives. 

(i ) A promises to paint a picture for B by a certain day at a cemm 
price A diea^before the di^y . The contract cannot be enforced either hjtit 
rnpresentalivna or by B. 

* This probably means " to the eatent of the assets received h^hem 
as such, and not duly applied MaMo Datt v Raiha Mai, 9 f^njab 
Record sig 
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Court, the jurisdiction of a Judge of a Court of Small Causes for 
the trial of suits of wnich the value does not exceed twenty rupees, 

y) The Registrar shall try such suits cognizable by him as 
the Judge may, by general or special order, direct. 

(y) A Registrar may be suspended or removed from ofl&ce by 
the llocal Government. 


13. Subject to any enactment for the time being in force, and 

to any orders made by the Local Go- 
VHrnnnftnl: in this hahfllf. the law or 


Other ministerial ofScers. 


practice for the time being applicable to the appointment, punish- 
ment, and transfer of mmisierial officers of a Civil Court of the 
lowest grade competent to try an original suit of the value of five 
thousand rupees in that portion of the territories administered by 
the Local Government in which a Court of Small Causes is estab- 
lished shall, so far as it can be made applicable, apply to the 
appointment, punishment, and transfer of ministerial officers of the 
Court of Small Causes other than the’ Registrar (if any) of that 


Court. 


14. (/) The ministerial officers of a Court of Small Causes 
Duties of ministerial offi- shall, in addition to any duties mention- 
cecb. ed in this Act, or in any other enactment 

for the lime being m force, as duties which are or may be imposed 
on any of them, aischarge such duties of a ministerial nature as the 
Judge directs. 

( 2 ) The High Court may make rules consistent with this Act 
and with any other enactment for the time being in force, conferring 
and imposing, on the ministerial officers of a Court of Small Causes, 
such powers and duties as it thinks fit, and regulating the mode in 
which powers and duties so conferred and imposed are to be ex- 
ercised and performed. 


CHAPTER III. 

Jurisdiction of Courts of Small Causes. 

15. (/) A Court of Small Causes shall not take cognizance 
Cognizance of suits by of the suits specified in the Second 
Courts of Small Causes. Schedule as suits excepted from the 

cognizance of a Court of Small Causes. 

(2) Subject to the exceptions specified in that Schednli* 
to the provisions of any ena<Jment fo^ the tiL 
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months, and B engages to pay hec at the rate of too rupees for each night 
On the sixth night A wilfolly absents herself. With the assent of B, A 
sings on the seventh night B has signified his acquiescence in the con* 
tannance of the contract, and cannot now put an end to it tot is entitled to 
compensation for the damage sustained by him through A's failure to sing 
on the sixth night 

By whm Ceatraclt mutt be per/crmed, 

40. If It appears &om the nature of the case that it was the 
Person by whom promise is mtmition of the parties to any contract 
■to be performed. fliat any promise contained m it shonld 

be performed by die promisor bmself, such promise most bt 
performed by the pronusor. In other cases, the promisor or his 
representatives may employ a competent person to perform it. 

lUudraiuHt 

(a) A promises to pay B a sum of money. A may perform this 

S romise, either by personally paying the money to B, or by causing it to 
e paid to B by another , and if A dies before the time appointed for pay* 
meat, his representatives must perform the promise, or empliqr some 
proper person to do so. 

(fi) A promises to point a picture f or B . A must perform this 
promise personaily 

41. When a promisee accepts performance of the promise from 
Effect of accepting per- a third person, he cannont afterwards 
fbrmance from third person, enforce it agaiRSt the promisor. 

42. When two or more persons have made a joint promise. 
Devolution of joint hab^ then (unless a contraiy intention appears 
libes. by the contract) all such persons, during 

their joint lives, and, after the death of any (tf them, bis represen- 
tative jointly with the survivor or survivors, and after the death of 
the last survivor, the representatives of all jointly, must fulfil the 
promise. 

48. When two or more persons make a joint promise, the 
Any one of joint pramiwn promisee may, in the absence of express 
may be compelled to per- agreement to the contrary, compel any 

one ** or more ' • of such joint promisors 
to perform the whole of the promise. 

i 


* In 8 43, thewords "or more " have been inserted by the Repealing 

and Amending Act (XII. of iSgi). 



of 18S7.] 


provincial small cause COURTSt 


18. (i) Suits cognisable by the Registrar 

sub-sections (j) and (^), snail be triea 
Trial o£ suits by Registrar. decrees passed inerein 

shall be executed by him in like manner m all respects as the 
Judge might try the suits, and execute the decrees, respectively. 


(p) Tne Judge may transfer to his own file, or to that of the 
Additional Judge, if an Additional Judge has been appointed, any 
suit or other proceeding pending on the file of the Registrar, 


19. (/) When the Judge of a Court of Small Causes is absent, 

Adnibsion, rct.cn, end re and ^ Additional Judge has not been 
jection of plaints by Regis- appointed, ot, having been appointed, is 
tfar* also absent, the Registrar may admit a 

plaint, or return or reject a plaint for any reason for which the 
Judge might return ot reject it. 

( 5 ) The Judge may, of his own motion, or on the application 
of a party, return or reject a plaint which has been admitted by 
the Registrar, or admit a plaint which has been returned or re- 
jected by him : 

Provided that, where a party applies for the return or rejection 
or the admission of a plaint under this sub-section, and his appli- 
cation IS not made at the first sitting of the Judge after the day on 
which the Registrar admitted or returned or rejected the plaint, the 
Judge shall dismiss the application, unless the applicant satisfies 
mm that there was sufficient cause for not making the application 
at that sitting. 


20. (/) If, before the date appointed for the hearing of a suit. 
Passing of decrees by Re- the defendant or his agent duly author- 
gistrar on confession. ized m that behalf appears before the 

Registrar, and admits the plaintifi’s claim, the Registrar may, if the 
Juage IS absent, and an Additional Judge has not been appointed, 
or, Having been appointed, is also absent, pass against the defend- 
ant, upon the admission, a decree, which shall have the same eSect 
as a decree passed by the Judge. 

( 2 ) Where a decree has been passed by the Registrar under 
sub-seciion (/), the Judge may grant an application for review of 
judgment, and re-hear the suit, on the same conditions, on the 
same grounds, and in the same manner, as if the decree had been 
passed by himself. 
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ly with ihe survivor or survivors, and, after the death of the last 
survivor, vrith the representatives of all jointly.* 


JUutiraltm. 

A, in consideration of j,QOo rupees lent to him by B and C, promises 
B and C jointly torepay them that sum with interest on a day a ptmSmA 
B dies The nght to claim performance rests with B's representative 
jointly with C during C's life, and, after the death of C, with the repmsenta* 
tives of B and C jointly. 


TmeaudJnaa far Paformaa^, 

46< Where, by the coi^ct, a promisor is to perform his 

Trnie for performance of Without appl^tion by the 

promise where no application ptonttisee, ftnd no tiiuo for pcrform&ncft 
18 tote made, and no time IS is specified, the engagement must be 

performed within a reasonable time. 

JEx^anaiim,—^^ question— “ What is a reasonable time?" 
—is, m each particular case, a question of fact. 


47< When a promise is to be performed on a certain day, 
T - —4 »i.— promisor has undertaken to 

fb^ncn of promise w£^ perform it without applicahon by the 


bme IS speaSed, and no ap* 
phcation to bn made 


promisee, the promisor may perform 
It at ai7 time during the usual hours 
of business on such day, and at the place at which the promise 
ought to be performed. 

lUtuinium, 


A piomises to ddiw goods at B's wanhonse on the isb Jannaiy On 
that day A brings the goods to B's warehonse^ but after the usual hour 
for dosing it, and they ate not received: A has not performed his 
promise. 

<lt8. When a promise » to be performed on a certain day, 
Application for perform, and the promisor has not nndemlM 
ance on certain c^y to be at to perform It without ftpphc&tion 07 toe 
proper time and place. promisee, it iB the duly of the promisee 
to apply for performance at a proper place and within the usual 
hours of business. 

Expiane^m — The question — "What is a proper time and 
place? " — IS, in each paiUcular case, a question of fact. 

* For an eveeption to a. 45 in case of Government Securities, m the 
Indian Swnnbes Act (XIII of i886j, s. 5. 
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i ' ( 2 ) When sc Court* returns a ^ plaint* under Vsub^sectioh (/),; 
it shall comply with .the .provisions, Jof ^ the secpni paragraph 01 * 
57* of &e Cod* of avil Ptoce,dure. Older 

with respect to costs as it deems justlt. and the Court , shall, -.for the 
nutooses oE the Indian Limitation Act, 1877 .+ be, jdeemed tp have 
been unable to entertain the auit by reason of a cauM of .a; nature 
like to that of defect of jurisdiction. ^ 




24;. Where an order specified in section 5^^* clausefSji,^ of 
Appeals hem cartain *0 Code of Cml Procedure, ;6,™de 
orders of Courts ol Small by a Court of Small Causes, an app^ 
Causes. therefrom shall he to the ipistript' 

Court. 

25. The High Court, for the purpose of satisfying itself that 
Revision of decrees and a decree or Order made in any ,case 

orders of Courts of Small decided by a Court of Small Causes 
Causes. according to law, may call for the 

case, and pass such order with respect thereto as it thinks fit, ■ 

t s * 

26. [ RtpeaUd ly Act X of j88S, s* 


27. Save as provided by this Act, a decree or order made 
Finality of decrees and ““der the foregoing provisions of this 
orders. Act by a Court of Small Causes shall 

be final. 


’ % 




CHAPTER V. 

Supplemental Provisions. 

28. (i) A Court of Small Causes shall be subject; to tlie,. 
Subordination of Courts of administrative control of the District'^ 
Small Causes. Court, and to the superintendence' of ’ 

the High Court, and shall— 


If ■'vl i, ' 
* 

/V 

'<r 


. * 1 [*|**® of Act XIV. of 1882 corresponds to cole lo, Order VIL 
of Act V, of 1908,10 which the reference should nowjmeaa to applvv— 
See s. 158 of the latter Act. ■ . ^ ^ „ 

«{ betaken to apply to the Limitation Acti'ipoS {Act IX. s 

I &enow s. 104 and rule i. Order XLIII. of ActVrof looSfthe new 

fi should now be, taken to have been, made.— See s, ^1*50:-' 

of the first-mentioned Act. , 




34, COMrSACT. [Act IX. 

A need not deliver the goods nnless B is ready and willing to pay for 
the goods on delivery. 

B need not pay for the goods nnless A is ready and willing to deliver 
then on payment 

(i ) A and B contract that A shall deliver goods to B at a price to be 
paid by instalments, the first instalment to be pud on delivery 

A need not deliver unless B is ready and willing to pay the first in« 
stalment on dehvery. 

B need not pay the first instalment unless A is ready and willing to 
ddiver the goods on payment of the first instalmenL 

52. Where the order m which reciprocal promises are to be 
Order of performance of performed IB expressly fixed by the 
teaprocai promnea. ctmiract, they shall be performed in 

that order; and, where the order is not expressly fix^ by the con- 
tract, they shall be performed m that order which the nature of me 
transaction requites. 

Ittutfrahoni 

(a ) A and B contnet that A shall bnild a house for B at a find price 
A’s promise to build the house must be performed before B's promue 
to pi(y for it 

) A and B contract that A ehall make over his stock-in-tnde to B 
at a fix^ price, and B promises to give seennty for the payment of the 
monw A'e promiee need not be performed until the eecuri^ is given, 
for the nature of the transaction requires that A should have secunQr 
belore he delivers up his stock. 

58. When a coutiact contains reciprocal promises, and one 
Liability of party preven- pwty to the contract prevents the other 
ting event on which contiact from performing biB promise, toe con- 
15 to take effect. tract becomes voidable at the option of 

the party so prevented ; and he is entitled to compensation* from 
the other party for any loss which he may sustain m consequence 
of the non-performance of the contract 

JttuttnfwH, 

A and B contract that B shall execute certain work for A to n thou- 

asnd rupees B is ready and willing to execute the work accOTingiy,ow 

A prevents him firom doing so The eontrset is voidable at the option « 
B , and if he elects to rescind it, he is entitled io recover from A compen- 
sation for any loss which he hav incnrred fay its non-performance 


* &<s a 73 , tttfra 


of 1887.3 


PROVINCIAL SMALL CAUSE COURTS. 


It 


(ff) the practice and procedure of Courts of Small 
Onuses 

(d) appeal from certain orders of those Qturts and revision 
of cases decided by them, and 

(eUhe finality of their decrees and orders subject to such 

^ ^ appeal and revision as are provided by this Act, 

applies to Courts invested, by or junder any 
the time bein*^ in force, with the jurisdiction of a Court of Small 
Calt Tflrls regards the eircise of that jnr.sd.cl.on by those 

Courts. . * j 

(2) Nothing in sub-section (/), with respect to Courts mvested 
with the iurisdiction of a Court of Small Causes, applies to suits 

instituted, or proceedings commenced, in those Courts before the 

date on which they were mvested with that jurisdiction. 

00 A Court mvested with the jurisdiction of a Court of 

. , a ( Ar^ nnd Small Causcs With Tcspect to the exercisc 

of that jurisdiction, and the same Court 
as to two Courts. With respect to the exercise of us juris- 

diction m suits of a civil nature which are not cogni2!able by a 
Court of Small Causes, shall, for the purposes of this Act and the 
Cede of Civil Procedure,* be deemed to be diffeient Courts. 


Modification of Code as 
so applied. 


34. Notwithstanding anything in 
the last two foregoing sections, — 


(a) when, in exercise of the jurisdiction of a Court of Small 
Causes, a Court invested with that jurisdiction sends 
a decree for execution to itself as a Court having 
jurisdiction in suits of a civil nature which are not 
cognizable by a Court of Small Causes, or 

(^) when a Court, in the exercise of its jurisdiction in suits of 
a civil nature which are not cognizable by a Court of 
Small Causes, sends a decree for execution to itself 
as a Court invested with the jurisdiction of a Court 
of Small Causes, 


the documents mentioned in section 224f of the Code of Civil 
Procedure shall not be sent with the decree unless, in any case, 
the Court, by order in writing, requires them to be sent. 


* Act V. of 1908. 

t Should now be taken as ’’referring to rule 6, Order XXL of Act V. 
of igo8 (the Code now in force).— s. 158 of that Act. 
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[Acts. 


If, in case of a contract voidable on account of the promisor’s 
Effect of acceptance of failure to perform bis promise at the 
performnee at time other time agreed, the promi|ee accepts per* 
than that agreed npon. tonnance o! sucli promise at any time 
other than that agreed, the promisee cannot claim compensation 
for any loss occasioned by the non-performance of the promise at 
the time agreed unless, at the time of such acceptance, he gives 
notice to the piomisor of his intention to do so.* 

Agreement to do imposafaio 50. An agreement to do an act 
act. impossible in itself is void. 

A contract to do an act which, after the contract is made, 
Contrnct to do net aflcfw becomes impossible, f or, by reason jrf 
midi becoming impoanble some event nhich the promisor could 
or unlawful. not prevent, unlawful, becomes void when 

the act becomes impossible or unlawful 1 

Where one person has promised to do something which he 
for bnew or, with reasonable dilligence, 
thSSnon-nerfonnance of might have kixown. and which the pro- 
act known to oeunpassbleor misee did not know, to be impossible or 
unlawful. nnlanful, such promisor must make 

compensation to such promisee for any loss which such promisee 
sustains through the non-performance of the promisa 


lUuttrahoiu, 


(a ) A agnoa with B to ducorer tnasnre by magic The agreement 
is void. 

(4 ) A and B contract to marry each other. Before the tune fixed for 
the mamage, A goes mad • The contract becomes void. 

(e) A contcacta to marry B, being already married to C,and bdng 
forblUen by the law to whidi he is subject to practise polygamy* A 
must make eompeusation to B for the loss caused to her by the non-pet- 
fbrmance of hie promise. 

(d ) A contracts to take in cargo for B at u foreign port A’l 

ment afterwirde declares war against the country in which the port is 
aitnated ■ The contract becomes void when war u declared. 

(e ) A contracts to act at a theatre for six months in consideration (rf u 
anm paid m advance by B On seveml oecssions A istoo ill to act- Tne 
contract to act on those occasions becomes void. 


t 

t 


omparess 69 and 63 , ttpVa 

itherwise than by the d^nlt of the contractor 

nt see a. 65 , iiijra. And m the Speeifie Relief Act (1. of 


1877)1 


1 . 13 > 




, rs> a f -'4 

(7) as»L ^ ^ mA^f'®®^osure' 

Went of the rent ®^®ssinent enh» “*°'^*Sag'e j ^S^of) o£ 

>dgei thfr„^°f the recovery ' ^PPortfo^, ! 

*'■&?; 

(9) a suit Prt«^ . ■'“^^^aaiction w,f.j, ‘v the- 

revenue, concerning the liability „f , 'especg, , 

fin\ ' “ wnd to h« ___ . 


^ ® exercise iur.^^ -'"'tested hy’r^ 

(9) a suit . ■'nrisdiction w,f.j, ‘v the- 

revenue, concerning the liability 'especg. 


”«ra -f a„y «» 

'“'■ an offlre, ?" ,***» PasMMioa of =. ^ ^ to," 

“™"S nghe fi 3? “2^1a nni. ‘^«la,y ^ _ ,- , 


c,4'« ^ ^ - Mere. 

«' <•» an l.eid,te?/3™» oV-”"”" W»t£ 

„. . ('4) a anil to ^ ‘ " “ * eMne m *" MmoiLS”'® «*w 

"a aaai ^ ^ iaa Been 

'•«) > aait C L. "'f' P«f"r«,anen ^ “%■ 

(>7) a anit to obtain f " -aftact; ' "' ;', 

—eaten,. 


eeeti'^'^r^'-— 

_J^«a««oo S'ySTfe notbainff , , 




of 1887.] proyincial small cause courts. 




(34) a suit on a policy of insutance. or lor tic recovery of any 
premium paid under any such policy , 

(a Si a suit for compensation— . . t 

(fl) for loss occasioned by the death of a person caused by actionable 

wrong , 

(h) for wiongful arrest, restraint, or confinement ; 

(c) for malicious prosecution ; 


(<2] for libel *, 

(e) for slander ; 

(/) for adultery or seduction ; 

{g) for breach of contract of betrothal or promise of marriage ; 

(A) for inducing a person to break a contract made with the 

plmntiS ; 

(t) for obstruction of an easement or diversion of a watercourse ; 


(/) for illegal, improper, or excessive distress or attachment : 

(A) for improper arrest under Chapter XXXIV.* of the Code of 
Civil Procedure, or in respect of the issue of an injunction 
wrongfully obtained under Chapter XXXV.* of that Code j or 


(i) for injury to the person in any case not specified in the fore- 
going sub'clauses of this clause; 

(36) a suit by a Mahomedan for exigible {muafjal) or deferred 
(miiwajjal) dower , 

(37) a suit for the restitution of conjugal rights, for the recovery of a 
wife, for the custody of a minor, or for a divorce ; 

(38) a suit relating to maintenance ; 

{39) a suit for arrears of land-revenue, village-expenses, or other sums 
payable to the representative of a village community, or to his heir or 
other successor in title ; 

(40)^ a suit for profits payable by the representative of a village- 
community, or by his heir or other successor in dtle, after payment of 
land-revenue, village-expenses, and other sums ; 


{41) a suit for contribution by a sharer in joint proper^ in respect of a 
payment made by him of money due from a co-sharer or by a manager of 
joint property, or a member of au undivided family, in respect of a pay- 
ment made by him on account of the property or family ; ^ 


. nr<?2^ correspond 

(®^<^l“ding rule 7 and including s 95) and Order 

^pectively, of Act V. of igoS (the new Code), 
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(e ) A| a singer, contracts witb B, the manager of a theatre, to sing at 
his theatre for two nights in every week during the neict two months, and 
B engages to pa; her a hundred rupees for each ntgh^a petformance. On 
the sixth mght, A wilfully absents herself from the theatre, and B, in eon* 
sequence, rescinds the contract t B must pay A for the five nights on 
which she had sung, 

(4.) A contracts to sing for B at a concert for ifioo rupees which are 
paid in advance A is too ill to sing t A is not bound to make eompen* 
aation to B for the loss of the profits which B would have made if A had 
been able to sing, but must refund to B the 1,000 rupees paid in advance 

66. The resciBSion of a voidable contract may be communi- 
Mode of communicating cated or ^ked in the same manner, 

or revoking resdasion m and subject to the same rules, as apply 
voidable contnet. jq jjjg communication or revocation of a 

proposaL* 

67. If any promisee neglecte or refuses to afford the promisor 
va ^ ^ I ^ f reasonable facilities for the performance 

nii8eot»“*a^d piillw 0* his promise, the promisor IB excused 
reasonable facilities for by such neglect or refusal as to any non* 
performance. performance caused thereby. 

JUuHratten. 

A eonhacts with B to repair B'a house. 

B neglects or refuses to point out to A the places in which his bonse 
requires r^mr t 

A IS excused for the non^performsiiee of the contrset if it is caused 
iqr such neglect or refusal. 


CHAPTER V. 


Of cbbtain Reutions bxssiibling those created by 
Contract. 

68 If a person incapable of entenng into a contract or any 

one whom he is legally bound to support 

Clai'u for necessaries sup> ... .Y * ^ — ■ 

I • a « • * 


IS Supplied by another person with neces* 
sanes suited to his condition in life, the 
person who has furnished such supplies 
n entitled to be reimbursed from the property of such incapable 
person. 


plied to penoD incapable of 
contracting or on hia ac- 
count. 


* 5ar as 3 and 5, tufra. 
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IlltutrattmM. 

) A and B iotnfly owe loo mpees to €• A alone pays the amount 
C, and B, not Knowing this fact, pays loo rupees over again to C C 
bound to repay the amount to B. 

(A) A railway company refuses to deliver up certain goods to the eon- 
signea except upon the payment of an illegal charge for carnage The con- 
signee pays the sum ehat^ in order to obtain the goods He is entitled 
to recover so much of the charge as was illegally exceasive. 


CHAPTER VI. 


Of tkk CoNSBauEMCEs OF Beeach of Cohtraci. 


78. When a contract has been broken, the party who suBers 
Gnupenbation for loss or ^*7 wch breach 18 entitled to receive 
damage canaed by breach of from the party who has broken the 
contract. contract compensation for any loss or 

damage caused to him thereby, which naturally arose in the usual 
course of things from such breach, or which the parties knew, when 
they made the contract, to be likely to result from the breach of it. 


• Such compensation is not to be given for any remote and in* 
direct loss or damage sustained by reason of the breach. 


When an obligation resembling those created by contract has 
_ , , - , been incurred, and has not been dis- 

semUng those created bv ure to discharge It IB enuued to receive- 
contract the same compensation from the party 

in default as if such person had contracted to discharge it, and 
bad broken his contract ' 


JSxpIma/un — ^In estimating the loss or damage arising from 
a breach of contract, the means wnich existed of remedying the 
inconvenience caused by the non-performance of the coniract most 
be taken into account 


/UmfrufiMu 

(o) A contracts to sell and delivnr go mannds of saltpetre to B, rt a 
certain price, to be paid on delivery A bteaka his promise B is ennum 
to receive f^m A, by way of compensation, the sum, if any, by which the 
contiact-pnee falls short of the price for which B might have obtained^ 
maunds of saltpetre of like quality at the time when the saltpetre ought to 
have been ddiveied 
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44 CONTRACT. [ACtlZ. 

time that dehveiy of it was delayed, but not the loss sustained through the 
loss of the Government contract. 

(; ) A, having contracted with B to supply B with i^09 tons of iron 
at 100 rupees a ton, to be delivered at a stated time, contracts with C for 
thepurcbaieof 1,000 tons of iron at 8o rupees a ton. telling C that tedoes 
so for the purpose of performing hia contract with B. C fails to perform 
his contract with A, who cannot ptoenro other iron, and B, in consequence, 
rescinds the contract . C must pay to A ao.ooo rupees, being the profit 
which A would have made by the performance of his contract with B. 

(A ) A contracts with B to make and deliver to B, by a fixed day, for 
a specified price, a certain piece of machinery. A does not deliver the 
piece of machinery at the time apeafied, and, in consequence of this, B is 
obliged to procure another at a higher price than that which he was to 
have paid to A, and is prevented fiom performing a contract which B had 
made with a thud person at the time of his contract with A {^t which 
had not been then communicated to A), and is compelled to make com* 
pensation for breach of that contract . A must pay to B, by way of 
compensation, the difference between the contract-price of the piece of 
machinery and the sum paid by B for another, but not the sum paid by B 
to the third person by way of compensation 

( 1 ) A, a builder, contracts to erect and finish a house by the first of 
January in order that B may give possession of it at that time to C, to 
whom B has eontraeti.d to let it A is informed of the contract between B 
and C. A builds the house so badly that, before the first of January, it falls 
4 own, and has to be rebuilt by B, who, in consequence, loses the tent which 
he was to haw received from C, and » obliged to make compensation to 
C for the breach of his contract . A must make eompensition to B for the 
cost of rebuilding the house, for tlw rent lost, and for the compensation 
madeto C 

(as 1 A sella certain merchandise to B, warranting it to be of a parti* 
cular qualify, and B, in telwnce upon this warranty sells it to C with a 
similai warranty The goods prove to be not according to the warranty, 
and B becomes liable to pay C a sum of money by way of compensation . 
B IB entitled to be reimbursed this sum by A. 

(w ) A contracts to pay a sum of money to B on a day specified A 
does not pay the money on that day B, in consequence of not receiving 
the money on that day, is unable to pay his dents, and is totally mined . 
A IS not liable to make good to B anything except the pnncipai sum he 
contracted to pay, together with interest up to the day of payment 

(e ) A contracts to deliver 50 roaunds of saltpetre to B on the first of 
January at a certain price B afterwards, before the first of January con- 
tracts to sdl the saltpetre to C at a price higher than the market-price of 
the first of January A breaki his promise 1 In estimating the compensa- 
tion payaole by A to B, the marka^prlce 01 the first of January, and not 
the profit wnich would have ansen to B from the sale to C, is to be taken 
into account 

(p ) A contracts to sell and deliyer 500 bales of cotton to B on a fixrf 
day A knows nothing of B’s mode of eonoucting his business. A breaK 
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THE INDIAN REGISTRATION ACT, iqo8 : 
ACT NO. XVI. OF 190S. 


Passed by the Governor- General of India in Council. 
Hecewed His Excellency's Assent on the j8th December igo8. 


An Act to consolidate the Enactments relating to the Registration 

of Documents. 

Whereas it is expedient to consolidate the enactments relatin^^ 
-to the registration of documents); It is hereby enacted as follows : — 

PART L 


Preliminary. 


Short title, extent, and 1* C-^) This Act may be called the 
jcoraraencement. Indian Registration Act, 1908. 

(3) It extends to the whole of British India except such dis- 
tricts or tracts of country as the Local Government may, with the 
previous sanction of the Governor-General in Council, exclude front 
its operation. 

(g) It shall come into force on the first day of January 1909. 


2 . In this Act, unless there is any- 
Definitions. thing repugnant in the subject or con- 

text, — 

(r) “addition” means ',the place of residence, and the profes- 
aon, trade, rank, and title (if any) of a person described, and, in 
-the case of a Native of India, his caste (if any) and his father’s 
name, or, where he is usually described as the son of his mother, 
then his mother’s name : 


(2) book includes a portion of a book and also any number 
or sheets connected together with a view of forming a book or 
portion of a book : 


(S) “district” and “sub-district,” 
and sub-district formed under this Act; 

(^) “District Court” includes the 
^original civil jurisdiction ; 


respectively, mean a district 
High Court in its ordinary 



46 COHTBACT. [Act iX. 

he shall be liable, upoa breach of the condibon of any such insira* 
meat, to pay the whole sum mentioned therein. 

£xplamhott. — A. person who enters into a contract with 
Government does not necessanly thereby undertake any public 
duty or promise to do an act in which the public are interested. 

lUiutratumt. 

(а) A contracts with B to pa; B Rs. 1,000 if he fails to pay B Rs. 
500 on a given d» A fails to pay B Rs 500 on that day B is en- 
titled to recover nom A such compensation, not exceeding Rs i,ouo, 
as the Conrt considers reasonable 

(б ) A contracts with B that, if A praclises as a surgeon within 
Calcntta, he will pay B Rs 5,000 A practises as a surgeon in Calcutta . 
B IS entitled to such compensation, not exceeding Rs 5,000, as the 
Conrt considers reasonable 

(c) A gives a reoognisanos binding him In a penalty of Rs 500 
to appear in Court on a certain day He forfeits his recognisance . He 
IS liable to pay the whole penalty. 

(d )* A gives B a bond for the repayment of Rs 1,000 with interest 
I at IS per cent at the end of six months, with a stipulation that, in 
^ case of default, interest shall be payable at the rate of 75 per cent from 
t the date of default This is a stipulation by way of penuty, and B is 
only entitled to recover from A such compensation as the Court considers 
ceasonaUe 

t (•)* A who owes money to B, a money-lender, undertakes to 
*1 repay him by delivering to him 10 maunds of grain on a certain date, 
and stipulates that, in the event of his not delivering the stipulated amount 
by the stipulated date, he shall be liable to ddiver so mannds This is 
J a stipuldtion by way of penalty, and B is only entitled to reasonable 
compensation in case of breach ^ 

{/)* A undertakes to repay B a loan of Rs x,ooo by five equal 
mon&ly instalments, with a stipulation that, in default of payment of 
any instalment, the whole shall become due This stipulation is not by 
way ot penalty, and the contract may be enforced according to its terms 

(g)* A borrows Rs 100 from B, and gives him a bond for Rs 800 
payable by five yearly instalments of Rs 40, with a stipulation that, in 
^ault of payment of any instalment, the whole shall became due 
This 18 a stipulation by way of penalty. 

! 75 . A person who rightfully rescinds a contract is entided 

/ Party nghtfuily tesanding w compenssuon for any damage which 
f contract entitled to compen* he has Busuiined ihrougn the non*fulal* 
( xnent of the contract. 

* lUuitrahons (d), (e), (/), and (g) have been added to the ongmal 
ones to B, 74 by theMian Contract Aid Amendment Act (VI. of iB 99 )i >• 

4 ( 8 ). - - ■ 
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(2) The Branch Inspector-General of Sindh may hold si- 
multaneously any other office under Government. 

5, ( For the purposes of this Act, the Local Government sh^ll 

form districts and sub-districts, and shall 
Districts and sub-districts, prescribe and may alter the limits of such 

districts and sub-districts. 

(2) The districts and sub-districts formed under this section, 
together with the limits thereof, and every alteration of such limits, 
shall be notified m the local official gazette. 

( j) Every such alteration shall take effect on such day after the 
date of the notification as is herein mentioned. 


6 . The Local Government may appoint such persons, whether 
Registrars and Sub-Regis- Puhhc officers or not, as it thinks proper, 
trars. 10 be Registrars of the several districts, 

and to be Sub-Registrars of the several sub-districts, formed as 
aforesaid, respectively. 

* 7. (r) The Local Government shall establish in every district 

' Offices of Registrar and office to be Styled the office of the 
Sub-Registrar. Registrar, and in every sub-district an 

office or offices to be st}Ied the office of the Sub-Registrar or the 
offices of the Joint Sub-Registrars. 

{ 2 ) The Local Government may amalgamate with any office 
of a Registrar any office of a Sub-Registrar subordinate to such 
Registrar, and may authorize any Sub-Registrar wnose office has 
been so amalgamated to exercise and perform, in addition to his 
own powers and duties, all or any of the powers and duties of the 
Registrar to .'.uom he is subordinate: 

Provided that no such authorization shall enable a Sub-Regis- 
trar to hear an appeal against an order passed by himself under 
this Act. 


S. (/) The Local Government may also appoint officers, to be 
Inspectors of Registratiou- called Inspectors 01 Registration-offices, 
5 ms. and may prescribe the dudes of such 

" officers. 


{ 2 ) Every such Inspector shall be subordinate to the In 
General. 


spector- 
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(J) A goods to B with the reqnest that he will bay them at a 
atated pnce if he appr^ of them, or return them if he does not apniove 
of them B retains the goods, and informs A that he apprares of them • 
The goods becomes B'a when B retains them 


(e ) B offers A for his horse, i,ooo rupees, the horse to he ddiveted 
to B on a st^d uy, and the pnce to be paid on another stated day A 
accepts the offer The horse becomes B's as soon as the proposal is 
accepted 


(if) B offers Ajfor his horse, x,ooo rnpeea on a month's credit A 
accepts the offer The horse becomes B'sas soon as the offer is accepted 

(e.) B, on the first Jamary, offers to A, for a quantity of rice, 3,000 
rnpees, to be paid on the first March following, the nee not to be taVen 
away bll paid for A accepts the offer The nee becomes B's as soon as 
the offer is accepted. 


79. Where there is a contract for the sale of a thing which 
Transfer fef ownership of ^ be ascertained, made, or 

thine sold, which has yet to finished,* the ownership df the thing 

transferred to the buyer until it 
18 ascertained, made, or finished. 

Kmtratum 


B orders A, a barge-builder, to make him a barge The price is not 
made payable by instalments. While the barge is building, B pays to A 
money from time to time on account of the price i The ownership of the 
barge does not pass to B until it is finished 

80. Where, by a contract for the sale of goods, the seller is 
Complebon of sale of goods to do anything to them for the purpose 
^ich the relief is to put into of putting them into a State in which the 
tatethOT!^''** " *** buyer 18 to take them, the sak is not 

complete until such thing has been done. 


lUtuirattm, 


A, a ship-bmlder, contncta to sdl to B for a stated pnce a vessel 
which IB lying m A's yard , the vessel to be ngged and fitted for a vi^agi^ 
and the pnce to ba paid on delivery: Under the contract, the prope^ in 
the vessel does not pass to B until the vessel has bean ngged, fitted up, 
and dehvered. 


Completion of sale of goods 
when seller has to do any 
thing thereto in order to are 
certain price. 


81. Where anything remains to be 
done to the goods by the seller for the 
purpose of ascertsining the amount of 
the pric^ the nde is not complete until 

this has been done. 


* Stt s. 80, tnfra. 
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appointed under this Act. or provide for their remuneration y ee , 
otWly by fees and partly by salaries. 

(2) The Local Government may allow proper establishm 
for the several ofiices under this Act. 

1 5 The several Registrars and Sub-Registrars shall use a 

seal bearing the following inscription in 
Seal registering officers. £ugj,sjj and in such Other language as 

the Local Government directs: “The seal of the Registrar {or 

Sub- Registrar) of 

16 . fi) The Local Government shall P^vide for the office of 

1 1 A firr. every registering officer the books neces- 
boohs and bro. Act. 

fa'i The books so provided shall contain the forms from time 
to tiine prescribed by the Inspector-General, with the sanction of 
the Local Government, and the pages of such books shall 
cutively numbered in print, and the number of pages m each book 
shall be certified on the title-page by the officer by whom such 
books are issued, 

(j) The Local Government shall supply the office of every 
Re*^isirar with a fire-proof box, and shall, in each district, make 
suitable provision for the safe custody of the records connected with 
the registration of documents in such district. 


PART m. 

Of Registrable Documents. 

17 . (/) The following documents shall be registered, if the 
Documents of which regis- property to which they relate is Situate 
tcation IS compulsory. in a district in which, and if they have 

been executed on or after the date on which, Act No. XVI. of 
j 864 or the Indian Registration Act, it: 66,^ or the Indian Regis- 
tration Act, 1871, for the Indian Registranon Act, 1877,$ or this 
Act came or comes into force, namely, — 


Act XX. of 1866. 


X Act III, of 1877. 


t Act VII. of 1871, 
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gpods answering to the contract, and, by his doing bo, the goods 
are ascertained. 


nitutrahm, 

B Bgrea with A to purchase of him at a stated pnce, to be paid on a 
fixed day, 50 maunda of nee out of a larger quantity in A’a granary. It is 
agreed that B shall send aaclca for the rice, and that A ahsll put ihe noe 
into them. B dote so, and A puts 50 maunds of rice into the sucks 1 The 
goods have been ascertained. 

85. Where an agreement n made for the sale of iminove* 
Transfer of ownership of able and moveable property combined, 
moveable property when sold the ownership of the moveable property 
together with immoveable. does not pass before the transfer ot the 

immoveable property. 

Bludration, 

A agrees with B for the sale a house and furniture : The ownership 
of the furniture does not pass to B until the house is conveyed to B. 

Buyer to bear loss after 86. When goods have become the 
goods have become his property of the bnyer, he must beat any 
property. log, gymng thgiy destruction or 

injury. 

IlUutratwntt, 

(a.) B offers and A accepts 100 rupees for a stack of fira>wood stan* 
ding on A's premises, the firewood to be allowed to remain on A’s premises 
till a certain day, and not to be taken away till paid for. Before psymeet, 
and while the firewood is on A's premises, it is accidentally destroyed by 
fire . B must bear tho loss. 

(fi.) A bids 1,000 rupees for a picture at a sale by saetion. Afto 
the bid, It is injured by an accident. If the accident happens before the 
hammer falls, the loss falls on the seller ; if afterwards, on A. 

87. When there is a contract for the sale of goods not yet 
Transfer of ownenhip fo eidsteuce, the ownership of the go^s 
of goods agreed to be sold may be transferred by acts done, after 
while non-existent. the goods are produced m pursuant 

of the contract by the seller, or by the buyer with me seller's 
assent. 

/Utitirattmi, 

(a.) A contracts to sell 10 B, for a stated price, all the indin wh^wh 
shall be produced at A’s factory during tho ensuing year A, wbm 
fhe indigo has been manufactured, gives B an acknomecgment tqit he 
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!n immoveable property, but merely creating a right 
10 obtain another document which will, when exe- 
cuted, create, declare, assign, limit, or extinguish anjr 
such right, title, or interest; or 

(vi) any decree or order of a Court and any award ; or 

(vii) any grant of immoveable property by Government ; or 

(viii) any instrument of partition made by a Revenue- 
officer; or 

(ix) any order granting a loan or instrument of collateral 

security granted under the Land Improvement Act^ 
1871,* or the Land Improvement Loans Act, 1883 
or 

(x) any order granting a loan under the Agriculturists’ Loan& 

Act, 1884,^ or instrument for securing the repayment 
of a loan made under that Act ; or 

(xi) any endorsement on a mortgage-deed acknowledging 

the payment of the whole or any part of the mort- 
gage-money and any other receipt for payment of 
money due under a mortgage when the receipt does 
not purport to extinguish the mortgage ; or 

(xii) any certificate of sale granted to the purchaser of any 

property sold by public auction by a Civil or Reve- 
nue Officer. 

(3) Authorities to adopt a son, executed after the first day 
of January 1872, and not conferred by a will, shall also be regis- 
tered. 

Documents of which re- 18* Any of the following docu- 

gistration is optional. ments may be registered under mis Act,. 

namely, — 

(a) instruments (other than instruments of gift and wills) 
which purport or operate to create, declare, assign, 
limit, or extinguish, whether in present qr ^n future, 
any right, title, or interest, whether vested o? contin- 
gent, of a value less than one hundred rupees, to or 
in immoveable property ; 


* Act XXVI of 1871. t Act XIX. of 1883. 

t Act XII. of 1884. ** 
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Ilhuintitotu, 

(0.) A sells to B a horse, and causes or permits it to be removed from 
A's stable to B’s The removal to B's stable is a delivery 

(& ) B in Eneland orders xoo bales of cotton from A, a mercbant of 
Bombay, and sen£ his own ship to Bombay for the cotton i The putting 
the cotton on board the ship is a delivery to B 

(c) A sella to B certain specific goods which are locked np in a go- 
down A gives B the of the godown m order that he may get the 
goods This IS a delivery. 

(d.) A sells to B five specific casks of oil The oil is in the warehouse 
of A B sells the five casks to C. A recdves warehouse-rent for them 
from C ‘ This amount to a delivery of the oil to C, as it shows an assent 
on the part of A to hold the goods as werehouseman ot C. 

(e) A sells to B 50 mannds of rice in the possession of C, a ware- 
houseman. A gives B an order to C to transfer the nee to B, and C as- 
sents to such order, and transfers the nee in his books to B ■ This is a 
£liveiy. 

(/) A agrees to sell B five tons of oil, at 1,000 roMes per ton, to be 
paid for at the tune of delivery A gives to C, a wharfoger, at whose 
wharf he had twenty tons of the oil, an order to transfer five of them into 
the name of B C makes the transfer in his books, and gives A's derk a 
dobce of the transfer for B, A's clerk takes the transfer notice to B, and 
offers to give it to him on j^ymcnt of the price of the oil B refuses to 
pay . There has been no delivery to B, as B never assented to make C 
his pgent to hold for him the five tons selet-ted fay A 

91< A deliveiy to a wharfinger or carrier of the goods sold has 
Effect of delivery to whir- same effect as a delivery to the bnyer, 
finger or earner. but does not render the buyer liable for 

the pnee of goods which do not reach him unless the deliveiy is 
so made as to enable him to hold the wharfinger or earner respon- 
sible for the safe custody ox delivery of the goods. 

lUutiraitoH. 

B, at Agra, ordera of A, who lives at Calcutta, three caska of oil to be 
aent to him by railway. A takes three casks of ml directed to B to the rail- 
way station, and leaves them there without conforming to the rules which 
must be complied with in order to render the Bailwsy C^pany responsible 
for their safely. The goods do not reach B - There has not been a anfii- 
meat delivery to charge B in a suit for the pnee. 


92 A delivery of part of goods, in progress of the delivery 

iriT^ri nf iuirt.jai,u«ru 0* whole, has thc same effect for 
^ part- veiy. purpose of passing the property m 

such goods as a delivery of the whde ; but a delivery of part of 
the g^s, with an intention of severing it from the whole, does 
not operate as a deliVery of the remainder. 
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situate, and by their superficial contents, the roads and other proper- 
ties ontwhich they abut, and their existing occupancies, and also, 
whenever it is practicable, by reference to a Government map or 

survey. 

(4) No non-testamentary document containing a map or plan 
o£ any property comprised therein shall be accepted for registration 
unless it is accompanied by a true copy of the map or plan, or, m 
case such property is situate in several districts, by such number 
of true copies* of the map or plan as are equal to the number of 
such districts. 

22 (/) Where it is, in the opinion of the Local Government,. 

Description of houses and practicable to describe houses not being 
land by reference to Govern- houses in towns, andlands by reierenco 
ment maps or surveys. tQ ^ Government map or survey, the 

Local Government may, by rule made under this Act, require that 
such houses and lands as aforesaid shall, for the purposes of section 
21, be so described. 

(2) Save as otherwise provided by any rule made under sub- 
section (/), failure to comply with the provisions of section 21,^ 
sub-section (2) or sub-section (y), shall not disentitle a document 
to be registered if the discriplion of the property to which it relates 
is sufficient to identify that property. 


PART IV. 


Of the Time of Presextatiox. 


23 . Subject to the provisions contained in sections 24, 35, and 
Time for presenting docu- ^6, no document Other than a will shall 

be accepted for registration unless 
presented for that purpose to the proper officer within four months 
from the date of its execution ; 

Provided that a copy of a decree or order may be presented 
within four months from the day on which the decree or order 

was made, or, where it is appealable, within four months firom the 
day on which it becomes final. 


24 . Where there are several persons executing a document a 
Documents executed by difierent times, such document mav h 
p=«.ns a, aOtcraat presented for regtoUoa^d r"?egl^ 
traiion within four months from the dat 
of eaca execution. 
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’ InnlvwK^ ' defined. 


penon Is insolvent who 
his debts in nsnal 


ceased topqr 
course of bui- 


nen, or 
tbem. 


who IB incapable of paying- 


ItttuiraiieH. 


A sdlB to B 'a qnantaty of eugar in A's wardionseb It is agreed that 
three months’ credit shall lie given. B allows the sngar to temam in A'r 
warehouse Before the expiry of the three months, B becomes insohrenti 
A mqr retain the goods for the price. 


97. Where, by the 

Seller's lien where pay 
ment to be made at future 
day, and buyer allowa goods 
to remain in seller’s poaaes* 


contract the osyment is to be made at 
a future day, and the buyer allows 
the goods to remain m &e posses> 
sion of the seller until that day, and 
does not then pay for them, the seller 
may retain the goods for the price. 


niuttratwn. 


A sella to B a quanti^ of sugar in A’s warehouse It is agreed that 
three months’ credit shall be given B allows the sugar to remain in A's 
warehouse till the expiry of the three months, and then does not pay for 
fliem • A may retdn the goods for the price. 

98. A seller, in possession of goods sold, may retain them 
Seller’s ben against sub- for the price against any subscqoent 

sequent buyer. buyer unless the seller has recognised 

, the title of the subsequent buyer. 

a 

Stoppage » Tranai. 

99. A seller who has parted with the possession of tbe- 
Poner of seller to stop in goods, and bas not received the whole 

trensit. price, may, if the buyer becomes in- 

aolvent, stop tbe goods while they are in transit to the buyer. 

100. Goods are to be deemed in transit while they an in 
When goods are to be llw possession of the earner, or lodged 

demed m transit. at any place in tbe course of transmis* 

Bioa to the buyer and are not yet come into tbe possession of the 
buyer or any person on hu behalf, otherwise than as being m pos* 
session of the carrier, or as being so lodged. 

MwitntwHt, 

(a ) B, bving at Madras, orders goods of A at FUtna, and dirscta that 
they shall be sent to Madias The goods are sent to Calentta, asd tnere* 
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in the nffice’ of the Sub-Registrar in whose sub-district the 
dfcuL nt wL e®ecu4 ormmeo&eof any other Sub-Registrat 
^Mhe Local Government at which all the persons executing and 
claiming under the document desire the same to be registered. 

( 2 ^ A copy of a decree or order may be presented for regi^ 
tration in the office of the Sub-Registrar in whose sub-distnct the 
original decree or order was made, or, where the decree or ord^ 
do?s not affect immcxeable property, m the office ot any otner Sub- 
■Registrar under the Local Government at whicn all the persons 
claiming under the decree or order desire the copy to oe registered. 


30 (/) Any Registrar may in his discretion receive and 

register any document which might be 

Registration by Registrars registered by any Sub-Registrar subordi- 
in certain cases. 


( 2 ) The Registrar of a district including a Presidency-town 
and the Registrar^ of the Lahore District may receive and register 
any document referred to in section 28 without regard to tae 
situation in any part of British India of the property to which the 
document relates. 


31. In ordinary cases the registration or deposit of documents 

Registration or arcopta.ce *>? ^ct shall be made Only at the 

for deposit at private re- office of the officer autDorized 10 accept 
sidence. the Same for registration or deposit : 

Provided that such officer may, on special cause being shown, 
attend at the residence of any person desiring to present a docu- 
ment for registration or to deposit a will, and accept for registration 
or. deposit such document or will. 


PART VI. 

Of Presenting Docoments for Registration. 

32. Except in the cases mentioned in section 3 1 and section 
Persons to* present docu- ^9> document to be registered 

Tnents for registration. Under this Act, whether such registration 

be compulsory or optional, shall be presented at the proper regis- 
tration-office, — 

(a) by some person executing or claiming under the same, 
or, in the case of a copy of a decree or order, claim- 
ing under the decree or order, or 
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108. Where a bill of lading or other inttrument of title to 
stoppage whew bdl of tad- “"7 « assigned by the buyef of 

ing n pledged to cecure such goods by Way of pledge to secure 
speeficadveoce. juj advance made specifically upon it in 

good faith, the seller cannot, excq>t on payment or tender to the 
pledgee of the advance so made, stop the goods in transit. 

Muttrthont, 


(a ) A sells and oonsins goods to B of the value of 12,000 rupee*. B 
assigns the bill of lading & these goods to C to secure a speeiFc advance of 
5,000 rupees made to him upon the biU of lading by C B beromes insd* 
vent, being indebted to C to the amount of 9,000 rupees ■ A is not entiikd 
to stop the goods except on payment or tender to C of 5,000 mpees. 

(i ) A sella and conaigns goods to B of the value of xa 000 rupees B 
assignt the bill of lading for these goods to C to tecnre the sum of 5,000 
rupees due from him to C upon a general ImUnee of account B becomes 
insolvent : A is entitled to stop the goods in transit mtbont payment or 
tender to C of the 5,000 mpees 


104. The seller may effect stoppage m transit, either by 

e, ^ A taking acinal possession of the goods, 

Sioppegehow effected. 

carrUr or other depository m whose possession they are. 


105. Such nonce may be given, either to the person who has 

, the immediate possession of the goods, 

’• • *"• or 10 ih. pn.^ .ho*, wnm Im 

possession. In the latter case, ti e nonce most be given at such a 
time, and under such circumstances, that the principal, by the 
exercise of reasonable diligence, may communicate it to bis servant 
in time to prevent a delivery to the buyer. 

106. Stoppage in transit entitles the seller to hold the goods 

D 11 . stopped nnbl the price of the whole of 


JUiutrafton. 

A sells to B 100 bales of cotton , 60 bales having come into B's poi* 
session, and 40 being still in transit B becomes insolvent, and A, being 
still unpaid, stops the 40 bales in transit A is entitled to hold the 40 
bales until the pnee of the xoo bales is peid. 


107. Wbere the buyer of goods fails to perform hia part 
Re>aaleod buyer’s failure the contract, Cither by not taking ^ 
to perfm. goods sold to bim, or by not paying tor 
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himself go to the house of the^^pereoa;p,urporting‘^fo J>'e..the:pria-" 
cipal, or to the jail in which he'as confine^,' and-,mna{nft;him, >or 
issue a commission for his examination.^ . ,, i ^ ^ V 

* ^ ^ K.'' **»»** ^4 

{4) Any power-of-attorney mentioned in this;’sectipn“im^yrbe 
proved by the production of it without further proof /when ic^purpqr^. 
on the face of it to have been executed before, and. authenticated 
by, the person or Court hereinbefore mentioned' in that behalf.^ 

34. (/) Subject to the provisions contained in this Parti? and- 
Enquiry before registration in Sections 4X, 43, 45, 69, 75, 77^ 88, and-' 
by registering officer. 89, no document shaU be registered un^ 

der this Act unless the persons executing such document or thejr 
representatives, assigns, or agents authorized as aforesaid, appear 
brfore the registering officer within the time allowed for presSita- 
tion under sections 23, 24, 25, and 26 : ' ? -f* 

Provided that, if, owing to urgent necessity or unavoidabltf 
accident, all such persons do not so appear, tne Registrar, in cases 
where the delay in appearing does not exceed four months mav 
direct that, on payment of a fine not exceeding ten times the 
amount of the proper registration-fee, in addition to the fine if. 
any, payable under section 25, the document may be registered. * * 

(2) Appearances under sub-section (/) may be simultaneous m 
at different times. ^ oiuimianeous 0^ 

(S) The registering officer shall thereupon— 

(a) enquire whether or not such document was executed be 

(i) satisfy himself as to the identity of the nemnno 

such person so to appear, i 

sub-secdon ^(/)^marbriad%d^whh^?‘sub^Rfr‘r^^^ ^ ' 

forthwith forward it to the Registrar to /hom^#S 

. - ^ ' J'' * 9 o 8 .:^ 2 ; ;; 

i. ^ - S T- , /‘I ^ » e — V* 
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lUtuiraiMU, 

(a.) A biiTf fxom B, in good fattb, a cow which B had atohn from C: 
The pr^erfy in the cow u not transfarnd to A. 

(A) A, a merchant, entmata B, hia Bgant, with a bill of lading relating 
te certain goods, and instructs B not to ami the goods for ieas than a cer* 
tain price, and not to give credit to D. B sella the goodhi to 0 for less than 
that price, and gives D three months' credit t The propertjr in the goods 
passes to D. 

(e.) A sells to B goods of which he has the bill of lading, but the bill 
of la^ng IS made out for ddiverjr of the goods to C, and it hu not been 
endorsed by C . The property is not transferred to B. 

(d) A, B, and C are joint Hindn brothers, who own certain cattle in 
common. A is left 1^ B and C in possession of a cow, which he sdls to 
D. D purchases htnd-jub i The property in the cow is tranideired to D. 

(f.) A, hv a misrepresentation not amounting to chesting, induces B 
to sell and deliver to him a horse A sells the horse to C before B has 
rescinded the contract t The property in the horse is tran*f erred to C . and 
B is entitled to compensation from A for any loss which B has sustained 
by being prevented from rescinding the contract 

(/) A compela B Iqr wrongful intimidation, or induces him by ehesU 
ing at iatguj, to sell him a horse, and, before B rescind die eontraet, 
sdls the horse td C The property is not transferred to C. 


Warrant. 


109. If the buyer or any person claiming under him is, ^ 
Seller’s responsibility for reason of the invalidity of the seller’s 
badness of title. title, deprived of die thing sold, the seller 

is responsible to die buyer or the person claiming under him for 
loss caused thereby unless a contrary inteution appears by the 
contract. 

Estabhshment of implied llO. An implied ^warranty rf 
snxranty of goodness or goodoess or quality may be estaniisnea 
Qielity. bj lOQ custom of any particular trade. 


Warranty of soundness 111. On the oale of provisiOTS 
imphed on sale of provisians. there is an implied warranty tliat tOty 

are sound. 


Warranty of bulk imphed 112. On the sale of by 
on sale of goods by sample, sample, there is an implied warranty tw 

the bulk IB equal in quality to the 
, sample * 


* Shb, ii8, infia 
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116. In the absence of fraud and of any express warrant of 
Seller when not mpontible ^ualilyt the seller oE an article vhi(^ 

for latent defects. answers the description under which Ic 

'was sold IS not responsible for a latent defect in it. 

lUtutrahen. 

A sells to B a horse It turns out that the horse had, at the time of 
the aelei a defect of which A was unaware t A is not responsible for thia. 

117. Where a specific article, sold with a warranty, has been 
Bayer's risht on bteach of delivered and accepted, and the war- 

warranty ranty is broken, the sale is not therelqr 

rendered voidable, but the buyer is entitled to compensation from the 
seller for loss caused by the bmach of warranty. 

r 

IlliatriOim. 

A sidls and delivers to B a horse warranted sound. The horss proves 
“to have been unsound at the time of sale : The sale la not thereby rendered 
voidable, but B is entitled to compensation from A for loss eansed by die 
nnsoundnesb. 

118. Where there has been a contract with a warranty for 
Right of buyer on brooch the sale of goods which, at the ume of 

of warranty in respect of the contract. Were not ascertained or not 
goods not nscertamed. gud the warrant IS broken, 

the buyer may accept the goods or refuse to accept the goods when 
tendered, 

or keep the goods for a time reasonably sufficient for examin- 
ing and trying them, and then refuse to accept them: Provided 
that, during such time, he exercises no other act of ownership over 
them than is necessary for the purpose of examination and tnak 

In any case the buyer is entitled to compensation from the 
seller for any loss caused by the breach of warranty ; but, if he ac- 
cepts the goods, and intends to claim compensation, he must gwe 
nouce of his intention to do so within a reasonable ume after dis- 
covering the breach of the warranty 

UluMirattoHs. 

(a ) A agrees to sell and, without application on B's part, deliver to B 
800 bales of nnaseerfained cotton by sample Cotton not in accordance 
with sample is delivered to B B may return it if he has not kept it longer 
than a reasonable tune for the pnrpose of examination 

(d ) B agrees to bny of A twenty-five saidcs of flour by sample. The 
flout is debvmd to B, who pays the price. B, upon examination, finds it 
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CHAPTER VIII. 

Of Imobhmitv ahd Guarahtbs. 

124!. A contract by which one party promises to save the 
«ConirBct of indemm^* Other from loss Caused to him by the 
defined. conduct of the promisor himself, or by 

the conduct of any other person, ib cailed a ‘‘ contract of indemnity.” 

nitutrahon. 

A contracts to indemnify B against the consequences of any proceed* 
ings which C msy take against B in respect of a certain snm of soom* 
pees : The is a contract of indemnity. 

125. The promisee in a contract of indemnity, acting within 
Right of indemni^-holder tM scope of his authority, is enUtled to 

when sued. recover from the promisor— 

(i) all damages which he may be compelled to pay in ai^ 
suit in respect of any matter to whicn the promise to indemnify ap* 
plies j 

(s) all costs which he may be compelled to pay in any snch 
suit if, in bringing or defending h, he did not contravene the orders 
of the promisor, and acted as it would have been prudent for him 
to act m the absence of any contract of indemnity, or if the promisor 
authorized him to bring or defend the suit ; 

( 3 ) all sums which he may have paid under the terms of any 
compromise of any snch sui^ if the compromise was not contrary 
to the orders of the promisor, and was one which it would have been 
prudent for the promisee to make in the absence of any contract 
of indemnity, or if the promisor authorized him to compromise the 
suit. 

126. A ” contract of guarantee" is a contract to perform the 
“Conttactofgunntee,*' promise, or discharge the ]iabiIi^,ofa 

" mreiy." " prna^ debt- third person in case of his default. Tne 
or,” and "creditor. person who gives the guarantee is called 

the surety the person in respect of whose d^ult the guarantee 
IS given 18 called the " principal debtor" ; and the person to wnom 
the guarantee is given is calM the ” creditor." A guarantee may 
be either oral or written. 

' 127. Anything done, or any promise made, for the benefit of 
Consideration for guar, the prrocipal debtor, may be a suffici^ 
antee. consideration to the surety for givmg the 

guarantee. 
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UltuinttMs, 

(a.) A, in considention of B's discounting, at A'a request, bills of 
exchange for C, narantees to B, for twelve months, the due payment of 
all such bills to the extent of 5iOOO rupees B diaconute bills for C to the 
extent of B,ooo rupees Afterwards, at the end of three months, A revokes 
the guarantee This revocation dueharges A from all liabhl/ to B for 
any subsequent disoonntt But A is liable to B for the a,ooo rupees on 
detanlt of C. 

(d ) A guarantees to B, to the extent of to,ooo rupees, that C shall 
pay all the bills that B shall draw upon him B draws upon C C aeeepts 
the bill. A gives notice of revocation C dishonours the bill at matuntyi 
A IS liable upon his guarantee. 

181. Tiie death of the surety operates, in the absence of any 
Revocation of eantaii «ing contract to the contraiy, as a revocation 
guarantee by surety's death, of a continuing guarantee, so fat as 

regards future transactions. 

182 Where two persons contract with a third person to un- 
of two persons, dettake a certain Lability, and also 
mmarilyliabia, not affect contract With each Other that one of 
aornff^eTii bfST them Shall be liable only on the default 
^ on other's default. of the other, the third person not being 

a party to such contract, the liability of each of such two persons 
to the thira person under the first contract is not affected by the 
existence of the second contract, although such third person may 
have been aware of its existence. 

niustrahm, 

A and B maks u jmnt and aevnral promisaoiy note to C. A makas it, 
in fact, as surety for B, and C knows diis at the tame when the note is 
made . ,The fact^ that A, to the knowledge of C, made the note as surety 
for B, IS no answer to a suit C against A upon tiie note. 

183. Any vanance made without the surety’s consent in the 
Disdieige of surely by terms of the contract between the pnn> 
variance in terms of contract, cipal and the creditor discharges me 
surety as to ti^actions subsequent to the vanance, 

Illtttiratteni. 

(fl ) A becomes surely to C for B's conduct as a manager in C’s tok 
Afterwms, B and C contract, witiiont A's consent, that B'a salare shall be 
nosed, and that he shall become liable for ono^hmrth of the loises on 
overdraft 9 allows a customer to overdraw, and the bank loses a sim 
of mon» A is discharged from bis suretyship by the vsriance made 
without lus consent, and not liable tai make good this loss. 
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oersons executing the documents to-^&icl3t*suchvCntue3/reIate,’ior to, >v ' 

fheir agents, and, after the death of the.ateoutan^^^^Jtb^efi^eV, • 

to any person applying for such copies. '* / ^ 

Subiect to the same provisions, copies of. entriesjn Booh; 

No. 4,“^ and in the Index relating thereto, shdl be;.gh(ea; ^ any 
person executing or claiming under the documents tq'.whicg such 
entries respectively refer, or to his agent or representative.*. - ^ 

(-4) The requisite search under this section for entries iriL 3 Q 0 k| 
Nos. 3 and 4 shall be made only by the registering officer,’ 

(jr) All copies given under this section shall be signed an^#; > 
sealed by the registering officer, and shall be admissible for thq;^ 
purpose of proving the contents of the original documents. 
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— j^s io the Procedure on admiiting io Regisiraihn*' * • 

58 . (/) On every document admitted to registration, other. 

than a copy of a decree or order, or&‘ 

Particla^io b...aor«d “P^ “ » registering officer imdet ' 


on documents admitted 
registration 


to 


section 89, there shall be endorsed from 
time to time tiie following particular^ 
namely — 

(a) the signature and addition of every person admitting 
the execution of the document, and, if such execution 
has been admitted by the representative, assign, or 
agent of any person, the signature and addition of 
such representative, assign, or agent ; 

(i) the signature and addition of every person examined* '; 
in reference to such document under any of the provi-'’ 
sions of this Act; and 

^ t 

(tf) any payment of money or delivery of goods made'''m:.!{ 



receipt of consideration, in whole or in part, mjade^ih 
his presence in reference to such execution * 


(a) If any person admitting the execution of a documentirefuses 
to endorse the same, the registering officer shall neveftheless’Wister 
it, but shall at the same time endorse a, note of such refusal, / 


59 . The registering officer shall affix the.^i^te' anil his signatm^e T 
Endorsements to be dated to ^11 endorsemehts^inade under sections* " 
and signed by registering 5 2 and 58 relating tojhe same documehr^ 

•and made in hfspresenpe on the same,da^'\,> 
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peifornniiceotthe eontiaet. BotnltB to supply the iiinbet: C is dis- 
diai^ from his suretyship. 

185. A contract belweea the creditor and the principal 
Dischuse of surety when debtor, wbch the creditor makes a 
creditor compounds mth, composition a!th, or promises to give 
g!mbmeto,ar u^s not Qf jo soe, the principal 

insue,pnncipal ebtor. debtor, discharges the surety, unlcM the 

surety assents to such contract. 

186 Where a contract to give time to the principal debtor 
Surety not disehargad >8 ^ade by the creditor vith a third 
whra agreement made with petson, and UQt With the principal 

SirapSTdSbtor* “ “ 0 * discharged. 


JUuMinthm 

C, the holder of u overdue bill id exchange drawn by A as surely 
for B, and accepted by B,eontiaets with M to givetime to Bt A is not 
discharged 

187. Mere forbearance on the part of the creditor to sue the 
Craditor’s forbeanoee to principal debtor, or to enforce any other 
saedoesnotdiBchargesiirety. remedy against him, does not, in the 
absence of any provision in the guarantee to the contrary, dischaige 
tbe surety. 


lOmtrttttoH, 

B owes to C a debt guaranteed by A. The debt becomes payabk. 
C does not soe B for a jjear alter ue debt has become payable i An 
not discharged from his sontyabip. 

188. Where there are co-sureties, a release I 7 the creditor of 
Rdease of one co-surety oneofthemdoesnotdiBi^argetheothen; 

does not discharge others neither does it fme the surety so released 
from his reqionsibili^tQ the other sureties.* 

189. If the creditor does auy act which » inconElistent with 
Discharge of surely by *enght 8 of the surely, or omits to do 

creditor's act or omission any act whicb his duty lo the suregr 
tmpsinng surah's eventual requites him to do, and the eventual 

remedy of the surety himself against the 
principal debtor is thereby impaired, tbe surety is dischai;^. 


* 5Ms.d4,ci^. 
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(c ) A, aa saiety for B, makes a bond jointly vith B, to C, to lecnre 8> 
loan from C to B Afterwards, C obtains from B a further seenrity for the 
ihme debt Sabsequently. C gives np the further secniily i Aisnotdis* 
cbsiged. 

142. Any guarantee which has been obtained by means of 
Guarantee obtained by misrepresentation made by the creditor 
misrapresenUtion invali'p or with hlS knowledge and nasent, con- 
cetnmg a material part of the transacuon, » invalid. 

148. Any guarantee which the creditor has obtained by 
Guarantee obtained by &mans of keeping Silence as to a 
concealment invalid. material circumstance is invalid 

niiulrattent. 

~ la) A engages B aa clerk to collect money for him. B foils to account 
for some of his receipta, and A, in consequence, calls upon him to fnrniah 
neeunty for hia duly accounting C gives his guarantee for B's duly ac- 
counting A does not acquaint C with B's previous conduct B aftenms 
noahea omult The gnaiantea is invalid 

(i } A guarantees to C pajment for iron to be supplied by him to B to 
the amount of 3,000 tons B and C have privately agreed that B should 
pay Sve rupees per ton berond the marhet price, such excess to be ap* 
lirf in liquidation of an old ddit This agreement is 'concealed from A 
A IS not liable aa a surety 

144. Where a person gives a guarantee upon a contract that 
Guarantee on contract that creditor Shall not art upon it until 

oreditor diall not act on it another person has joined m< it as co* 
nntil co-surety joms. suiety, the guarantee is not valid if that 

other person does not jom.*' 

145. In every contract of gnarantee, there is an implied 
Implied promise to Indem- piOSUse Ity the principal debtor to 

mfy surety mdemnify the surely , and the surety is 

entided to recover from the prucipal debtor whatever sum he has 
rightfully paid under the guarantee, but no sums which he has paid 
wrongfully. 

JUugbndum 

(a ) B IS mdebted to C, and A is surety for the debt C deifasiids psy- 
ment from A, and, on his c^sal, sues him for the amount A defends the 
suit, having reasonable grounds fw doing so, bat ha is compelled to pay 
the amonnt of the debt with costs 1 He can recover from B the amonnt 
paid I7 him for costs ai wall as the pnncipal debt. 


. I ' 


* Stt a. 33 , 411 ^ 
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, (a) a, B, and C, as snidies for D, enter into three sefraral bondi^ 
eara inadifEmtpenalfyi namely, Ainthe pendfyoE 10,000 rupees, Bin 
fiiat bf 20,000 twees, C in that of 40/100 mp^, ieondifioned for O's dnly 
accounting to & D makes de&idt to the extent of 70/100 topees: A, 
B, and C hare to pay each die full penalfy of his bond. 


CHAPTER IX. 

Of Baxlhkih. 

148. A "bailment” is die deliver; of goods b; one person 
'BadmenV 'bailor,' and ^0 another for some purpose upon a 
'bwlee/ defined. contract that the; shail, when the pur- 

pose IS accomplished, be returned or otherwise disposed of accord- 
ing to the direcdons of the persons delivenng them The person 
dehveiing the goods is called die " bailor.” The person to whom 
di^ an delivend n called the " bailee.” 

JBxplanaim/—l£ a person, already in possesdon of the goods 
of another, contracts to hold them as a bawe, he thereby becomes 
the bailey and the owner becomes the bailor, of such goods, althoogh 
they may not have been ddiveied Iqr way (k bailmenL 

148. The ddivety to the bailee may be made by ddng sny- 
Delivoy to buleu hoi? diiDg which has the effect of pntti^ 
<>»Ae. the goods in the possession of the in- 

tended bailee, or of any person antbonsed to bold them on his 
behalf. 

150. The bailor is bound to disclose to the bailee fonits in 
BuIor'B duty to the goods bailed, of which the bailor is 

Inita u goods twuled. aware, and wbi^ materially inteifen 

with the use df diem, or expose the bailee to extraordinary risks ; 
and if he does not make such disclosure, be is responsible for 
damage ansiog to the bailee directly from such faults. 

If the goods ate bailed for bire^ the bnlor is re^nsible for 
sncb damage, whether he was or was not aware of the existence of 
such hiults m the goods bailed. 

HhtstnfMiu. 

Cu ) A lends a hone, which he fcno?m to be viaons, to B He Ahs 
not disclose the fact thet the faotae is noons. The horse rues mny. t*** 
thrown and iiqued t A is responsible to B for damage snsteioed. 

( 5 ) A hires a carriage of B. Thecaxrum is nnasie^ thongh B b not 

awiteof i^and Abmjimi Bb responsible to A for the injuiy. 
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S&THe SmayUsoasto.ntitle.he 
document to legistiation. , . « 

r»R /• s Tf the Registrar finds that the document has been 
75. (/) If and that the said requirements 

have beea complied with, he shaU order 

the document to be registered. 

Tf the document is duly presented for registration wrthin 
U- J ^r mafioK of such order, the registering oflicer 

So^ th^'same, and thereupon ^all, so far as may ^e practt- 
Sble, follow the procedure prescribed in sections 58. 59, ® • 

(,) Such registration shall take effect as if the document had 
been registered when it was first duly presented for registration. 

U) The Registrar may, for the purpose of any enquiry under 
section 74. summon and enforce the attendance of wUnesses, and 
compel them to give evidence, as if he were a Civil Court, and he 
may also direct by whom the whole or any part of the costa of any 
such enquiry shall be paid, and such costs shall be recoverable as 
if they had been awarded in a suit under the Code of Civil 
Procedure, 1908.* 

Order of refusal by Re- * 70 . (r) Every Registrar refusing — 

(a) to register a document except on the ground that 
the property to which it relates is not situate within 
his district, or that the document ought to be regis- 
tered in the office of a Sub-Registrar, or 


(5) to direct the registration of a document under section ya 
or section 75, 

shall niake an order of refusal, and record the reasons for 
such order in his Book No. 2, and, on application made by any 
person executing or claiming under ihe document, shall, without 
unnecessary delay, give him a copy of the reasons so recorded. 

(2) No appeal lies from any order by a Reg'istrar under this 
section or section 72. 

77. (r) Where the Registrar refuses to order the document 
Suit in case of order of re- to registered, under section 72 or 
iusal by Registrar. Section 76, any person claiming under 


* Act V, of igo8. 
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156> If the baileCj vitboiit the consent of the ballot, mixes 
Effect 61 mixture mthaut the goods oE the ballot sritb his onn 
fnilor's consent nhen the goods, and the goods can be separated 
goods cun be sepaiated. q,. divided, the properly in the goods 
remains in the parties tespecdvel} ; but the bailee is bound to bear 
the expense of separation or division, and any damage atising from 
the mixture. 

JUustraHon 

A bails 100 bales of cotton marbed trith a particnlar mark to B. B, 
mthont A's consent, nixes the lOO bales with other bales of bis own, be^ 
iog a different mark : A is entitled to have bin lOO bales returned, and B is 
bonnd to bear all the expense incurred in the separation of the bales and 
ai^ other mcidental damage. 

157. If the bailee, without the consent of ihe bailor, mixes 
Effect of mixture nithoot the gcocs of the baikr With ois own 
bailor's consent when the gcQQs m snch a manner that n is inh 
goods cannot I eseperated. possible to Separate the gcods bailed 
from the other goods, and delner them back, the bailor u entitled 
to be compensated by the bailee for the loss of the goods 

Hbatration 

A bails a barrel of Cape flour, worth Rs 45, to B B, without A'aconseiitr , 
mures the flour nidi country flour of hu own, worth only Rs 2 $ n barrel . 

B must compensate A for the loss of hia flonr. 

158 Wbere, by the crniditions of the bailment, the gooos 
Repayment by beilor of ve 10 be kept or to be earned, or to have 

necessary expenses. work done upon them, by the bailee for 

the bailor, and the bailee is to receive no remuneration, the natlor 
shall repay to the bailee the necessary expenses incurrea by him for 
the purpose of the bailment. 

159 The lender of a thing for use may at any time require 
Restomtioo of good* lent its return if the loan was gratnuons. even 

gntutonsly. though be lent it for a specified time or 

purpose. But, if, on the fiauh of such loan made for a specified 
time or purpose, the borrower has acted in such a manner mat the 
return d die thing lent before the time agreed upon would cause 
him loss exceeaing the benefit actually derived by him from ihe 
loan, the lender mnst, if he compds the return, indemnify tne boF' 
tower for the amount in which the loss so accasioned exceeds the 
benefit so derived.* 


Stt Stoiy, BaUnunts, { 258 



w r< 


»o5.j 


> 


^ > 


\-{r 


fees 6, '. 




^Ptorni 

®«ote »,%f ‘fans: ®0^ pej; 

1 

'fg-ed 


V V ^ 

‘ .'f. -i -' 

, aN (., 

' /, ^ >• v-- ‘ ‘ i-'i 

' ; : - ' '. '- ‘ 
'. A ' ' '1 r » 


-- .64 iS«^y.3S: fee ei;,“«*r- aj,'. .s , -• : 

^ates "^aeDnufs. , Vrith !? rais ^ «iSnAr. .5< 


fceeuet>«&' ' 


»» Of 






staS^^J' for , 

“p;« 2‘5; *C^2e Ab, 

'“feeCr ^ 

rz) . ^^o«^eed,„ wb^fh 


^0I1«. 

c 

Of 


^1 


P'ese^atesa 


r----*.^ Of n»f«» ‘ fOf-a / , ' 

^y, oi ja^r-sUi^ ' *'« majr 




“'■afe/A 




®^^eud 


^°P/of 


«Q5r 


ft- 
e' S, 



74 


COKTRACr. 


[Act is; 


167. If a person other than the bailor claims imods bailed, 

^Rightofthiid person daim- he may apply to the Court to stop die 
ins goods bailed. delivoy of the goods to die bailor, and 

to dedde the dde to the goods. 

168. The finder of goods has no right to sue die owner for 

Rightaffinderofsoods; for trouble and espense 

TOlontanly mcurred by him to preserve 
the goods, and to find out the owner; bat he may retain the goods 
against the owner until he recmves such comoensation; ard, where 
tile owner has offered a spedfic reward for the return of goodv lost, 
may sne for spedfic re* the finder may sue for such reward, and 
ward offered may retuu the goods until he recnves it.* 

169. When a thing, which is commonly the subject of sale, 
When finderof rtimg com* fa lest, if the owner cannot, whh reasoa- 

mody on sale may sell it. able diligence, be found, or if be refuses. 
Upon demand, to paytiie lawful charges of the finder, the finder maf 
seU it— 


(r) when the thing is in danger of perishing or of loang the 
greater part of its TOlue; or, 

(n) when the lawful charges of the finder in respect of the 
thing found amount to two^thirds of its value f 


170 Where the bailee has, in accordance with the purpose 

_ _ , ^ _ of the bailment, rendered any service 

Banee's parbcnlar Bnn. ^ 0, 

fn respect of the goods bailed, be has, in the absence of a contract 
to the contraiy, a nght to retain sneh goods until he receives due 
remuneration for the services he uas rendered in respect of them 


lUiutrattotu, 

(eO A ddivena xongh diamond to B, a jewdler, to be cut and pdished, 
which IS accordingly done : B is entitled to retain die stone till he is pstn 
for the semees he has rendered 

(A) A gives doth to B, a tailor, to make into a coat B promises A 
to deliver the coat as soon as it is finished, and to give A three mimths 
credit for the price : B is not entided to retain thecoat nntil he is peid 

171. Bankers, factors, wharfingers, attorneys of a High Court, 
GeneialiMien of bankets, and policy-brokers may. in the absence 
fiictors, wharfingen, attar* of a contract to the contrary, retain, as 
■ey% and polwo -brokers. a securit) fora general balance of ac* 


* Set Stoty. BatltHtnit, f X2ia 
f Nn York Ciml Cede, $ 943. 
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If the proceeds of such 'sale are less than the amount due m 
leroect of the debt or promise, the pawnor is still liable to paj the 
balance. If the proceeds of the sale are greater thw the awn rint 
BO due, the pawnee shall pay over the surplus to the pawnor. 

177* If a time Is stipulated for the payment of the debt or 
Dehuitin; pannm^s right performance of foe promise, for which 
tor^m. the pledge is made, and the pawnor 

makes default in payment of the debt or performance of the pro- 
mise at the stipulated time, he may redeem the goods pledged at 
any subsiquent time before foe actual sale of them;* but he must, 
in that case, pay, in addition, any expenses which have arisen ftom 
bis de&ult. 

178. A person who is m possession of any goods, or of any 
Pledge hy poaKuor of bill of lading, dock-warrant, warehonse- 

go^n of documonury title keeper's Certificate, wharfinger’s certi- 
^ ‘ ficate, or warrant or order for delivery, 

or any other document of title to g^ods, may make a valid pledge 
of such goods or documents: Provided that the pawnee acis in 
good faith, and under circumstances which are not snch as to raise 

a reasonable presumpuon that the pawnor is acting improperly : 

• 

Provided also that such goods or documents have not been 
obtained from their lawful owner, or from any person in lat^l 
custody of them, by means or an offence or frand.f 

179. Where a person pledges goods in which he has only a 
Pledge where pawnor has limited interest, the pledge is valid to 

only a hmited interast. the extent of that interest 


SuUs fy Bmka or Batiers agaimt Wrof^^ioers. 

180. If a thud person wrongfully deprives the bailee of the 
Suit by bailor or bailee use or possession of the goods bailed, or 
agaiort wroog-doar. does them any injury, the bailee is en- 

titled to use such remedies as the owner might have used in the 
like case if no bailment had been made ; and either the bailor or 
the bailee may bring a smt against a third person for such depri- 
vation or injury. 


I r - 

1 r 1 j I 

* For hnitaboD, m the Indian LimiUdion Act (XV. of 1877), Scb. II., 
t fj/t the Factors Act (5 ft 6 vict, c; 39}, ss 1 and 3 


^ ^ ' 


oft9LQS.3 


’if- 

msmsixsm^ 


f • ^ . 

!‘» ^ ‘i l’ ~ ' 

.v “ -f ( 

%«■<«* 
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* '* * ^ /'f ^ * f ^ **V»(‘ 

(a) All such documents ahU'map® ^haU/'fo’r the purposes., 
of sections 48 and 49, be deemed to bpe been and, to he regis- 
tered in accordance with the provisidns'of this Act. * 


V > 

91 . Subject to such rules and the previous payment of such 

ahd copte of fMs ^the^GovernmmtpM^iibp- 
such documents. in this behali^ alL documents anp 

mentioned in section go, cla uses (g), ( g), e nd te), ^d 

tersof the documents ‘mentioned in mause hexogen 'lo 

the inspection of any- person applying to inspect: the eaine, ^d,- 
subject as aforesaid, copies of such documents shall be given to , 
all persons applying for such copies. - { 

^ r 

92 . All rules relating to regispation enforced in Lower 
Bonnese registiatiun-rales Burma prior to the commencement of 

conBtmed. ihe Indian Registration Act, 1877,* sli^I 

be deemed to have had the force of law, and no suit or' other 
proceeding shall be maintained against any officer or other person 
m respect oi anything done under any of the said rules. 


Jiepeals, 

93 . (/) The enactments mentioned in the schedule are 
Reoeais. repealed to the extent specified in the 

founb column thereof. 

(2) Nothing herein contained shall be deemed to afiect any 
provis'on of any enactment in force in any part of British India, 
and not hereby expre^y repealed. . - _ 


* Act III. of 1877. 
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JOuUrcUati, 


A owns a shop in Setampore. iuin; himscU in CalcnUa, and visiting 
the shop occasionally The shop is manai'ed bs B, and he is in the habit 
of ordering goods from Cm th* name of A for the purposes of the shopi 
and of pa} ing for them out of A’s funds nith A's hnowIcdgL: B has an 
impli^ authority from A to order goods from C in (he name of A for the 
purposes of the shop. 


188. An agent, having an authority to do an act has author* 

. . ny to do every lawful thing which |n 

Laouriwa’-uikont,. „ do such mt 


An agent having an autliority to carr) on a business has 
authority to do every lawful thing necessary for the purpose, or 
usually done in the course of conducting such business. 

niudrattMt 


(a) A is empiojed bv B, residing in London, to reeover at Bombaj 
a debt due to B s A may adopt an) legal prorcsb necessary for the per* 
pose of recovering the debt, and may givt a valid discharge for the same 

(h) A constitutes B his .igant to cvrry on his business of a ship* 
builder I B may purchase timber and other materials, and hire norfcmen, 
for the pnrposo of canyingon the nusmess 

189 An agent has authority, in an cmcrgenc}, to do all 
Agent’s authonty in .m such acts for the purpose of protecting 
emergency. his pnndpal front loss as would be done 

I 7 a person of ordinary prudence in his own case under similar 
circumstances.* 

Jlltatraltmt. 

(a.) An agent for sale may have goods repaired if it be necessary. 

(i.) A consigns provisions to B at Caientta, with directions to send 
them immediately to C at Cuttack • B may sell the provisions at Caleatts 
it th^ Will not bear the journey to Cultuck without spoiling 


Sui‘^f'en/s. 

180. An agent cannot lawfully emplo} another to perform 
When agent eannot dele- acts which he has expressly or impliidly 
gate. undertaken to perform personally, nn> 

less, by the ordinary custom of trade, a sub-agent may, or, from the 
nature of the agents, a sub-i^ent must, be employed. 


* But SH s. 8t4, iii/ka. 
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195 In selecting such agent for his principal, an agent is 
Acent’a duty in tiamini' bound to exercise the same amount of 
such penon. discreUon as a man of ordinary pru- 

dence \rould exercise in his own case ; and, if he does this, he is 
not responsible to the principal br the acts or negligence of the 
agent so selected. 

Uliutratutu, 

(« ) A instructs B, a merchant, to buy a ship for him. B employs a 
ship-surveyor of good reputation to choose a bhip for A The surmor 
makes the choice negligently, and the ship turns out to be unseaworthx, 
and IS lost B is not, but the surveyor is, responsible to A 

(A) A consigns goods to B, a merchant, for sale B, in due course, 
employs an auctioneer in good credit to sell the goods of A, sod allows 
the anctioneer to receive the proceeds of the sale The auctioneer after- 
wards becomes insolvent without having accounted for tho nroceods B 
is not responsible to A for the proceeds 

Ratificadon. 

196. Where acts* are done by one person on behalf of 
Bight of penon as to acts another, but without liis knowledge or 
&ne for him without his an- authority, he may elect to ratify or 10 

Elen of lulification ^”0®® I* »hfy them, the 

same effects will follow as if they had 
been performed by bis antbority. 

197 Ratification may be expressed or may be implied 
Batafication may be ex- m the conduct of the person on whose 

pressed or implied behalf the acts are done 

/flnifraAeRs 

(a ) A, without authori^, bnyi goods for B. Afterwards B sells them 
to C on his own account i B’s conduct implies a ratification of the pur- 
chase made for him by A. 

(fi) A, without B'a anthon^, lends B's money to C Afterwards B 
accepts interest on the money from Ci B's conduct implies a ratification 
of the loan. 

198 No valid ratification can be made by a person whoss 
Knowledge requisite to knowledge of the facts of the case is 

vahd raniication. materially defective. 

k 

Effect of ratifying unautho- 199. A person ratifying any un- 
med act forming part of a authorized act done on his behalf ratifies- 
ttansacuon. ,j,o|g qJ jjjg transaction of which 

such act formed a part. 


• That IS, lawful acts. - - 
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ACT XX. OF 1863 i* ” 

(The pglous Mowments iet, 1*83).*;7 




' > » ' VT 

Rkceivbd the G.-G/S Assent on the ioxh^ March 

' ' o-V-v* 

‘ ' Ut 

Atf/ /o inahli the Government to divest itself of the Managemettt\ 
of Religious Endowments, ‘ 1. 

Whereas it is expedient to reUeve the Boards of Revenue an^i 

the Local Agents, in the Presidency of , 
Preamble. Port William in Bengal and the P^e- 

-sidency of Fort Saint Geo rge, from the duties imposed on theii| , 

* This short title has been given by the Indian Short Titles Act (XIV, 

^^For the Statement of Objects and Reasons of the Bill which became 
Act XX. of 1863, see Calcuiia Gaaette, 1862, p. ySSJ for Proceedings in 
Council relating to the Bill, see ihid^ Supplement, p. 28, and ihtd, 1863, 

**’ **Act XX. of 1863 has been extended to Kanara by Bom. Act VII. of 
X86S, which was specially passed for that purpose. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following Scheduled 
Districts, namely ; — 

(1) The Districts of Hazaribagh, Lohardaga, and Manbhum, And, 

Pargana Dhalbhum and the Kolhan in the District of Sing«' ^ 
* bhum (see Gasette of ladta, i88i, Pt. I„ p. 504) : 

(2) The scheduled portion of the Mirzapur District {see GaaeiU of v 

Indta, 1879, Pt. I , p. 383): ^ ' j 

(3) Jaunsar Bawar {see Gaaette of India, 1879, Pt. I., p. 382) : ^ ^ • 

(4) The Distncts of Hazara, Peshawar, Kohat, Bannu, Oera Ismail 

Khan, and Dera Ghazi Khan {see Gaaette of India, 1886,' Pt,' 
I., p. 361) : > i' ' 

(5) The Chi^ Commissionership of Assam (except the North Lushai 

Hills} {see Gaaette of India, 1897, Pt. I., p. 299). , ' ' .. 


(2) The North-Western Provinces Tarm {see" Gaaette of IndL ’ 
1876 Pt. I., p. SOS) s , , 

(3} Ajmere and Merwara {see Gaaette of India^. 1877, Pt. I.. n,6o<*i - 
S. 22 applies to the whole of British India.^j’/^ ^ , . f < > 

3,000-I4-IO-X909. 


2,ooo<— X4-I0-X909. 
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203. The principal may, nvc as is^ otherwise provided by 
When principal may tc- the labi-preceding Section, rev ike the 

voke agent’s awhonty. authority giben to his agent at aiiv time 
before the authority has been exercise.! so as to bind the principal. 

204. The principal cannot revoke the authority given 
Revocation where authori* to his agent after Uie authority has been 

ty has been partly esereiied. partly exercised, so far as regards such 
acts and obligAtions as arise from acts already done in me agenc) 

JUutireitoKt, 

(er ) A Huthori/ei B to buy i,ooo bales of cotton on account of A, and 
to pay for it out of A's moneys remaining in B's hands, B buys l/ioo 
hJes of cotton in his own name, so aa to m^lce himself personally liable 
for the price A cannot revoke B's authority an far as regards payment 
for the cotton 

(A) A authori/cs B to bny i,oOE> bales of cotton on account of A, and 
to pay for it out of A’s moneys remaining in B’s hands. B buys i,ooo 
bales of cotton in A’s name, and so as not lo render him*elf personally 
liable for the price A can revoke B’s authority to pay for the cotton 

205. Where there is an express or implied contract that thi> 
Compenwiion for revoca* agency Should be coniiniied for any 

tion by piinapal or renun* period of time, the principal mubt nuL i 
ciatioii by agent. compennaiion* 10 the agent, or me 

agent to the principal, as the CA..e may be, for any previous revo* 
cation or renunciation of the agency without sufficient cause 

206 Reasonable notice must be given of such revicanon 
Notice of revocation or re- renunciation ; Otherwise the damage 
nnnciauon. thereby resulting to the principal or the 

agent, as the case may be, must be made good to the one by the 
other 

Revocation and renunoa- 207. Revocation and renuncia* 
tioB may be expressed or tion may be expressed or may be im- 
implied. conduct oi the principal or 

agent respectively. 

/Utatrafim, 

A empimrs B to let A’s house. Afterwards A lets it himself - This 
IS an implied revocation of B's authority. 


Sna. 73|Stfpni. 
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sustained, be must make it good to his prinapal, and, if anj piofir 
accrues, he most account for it 

ItlusirattOHs 

(aj A, an agent engaged in eanrying on for B a bnsineu, in which it 
is the cnstom to invest fram time to uiae, at interest, the mon^ which 
nay be in hand, omits to make sneb investment : A most maW m aj m 
B ue interest usnally obtained by snch investments. 

{b) B, a broker, in whose bnsiness it is not the cnstom to sdl on 
credit, sells goods of A on credit to C. whose credit at the time was vtay 
high C, before payment, becomes inaolveat: B must maim good the 
loss to A. 

212. An agent is bound to conduct the business of the 
Skill and dikgence required agency nith as much skill as IS generally 
irem agent possessed by persons engaged in amilar 

business, unless die pnncipsd has notice ot his vrant ra skill. The 
agent is always bound to act with reasonable diligence, and to 
use such skill as he possesses; and to make compensation to bis 
prmcipal in respect of the direct conseqnences of his own neglect, 
vant of skill, or misconduct, but not in respect d loss or damage 
which are indirectly or remotely caused by snch neglect, want of 
skill, or misconduci. 


nitatratiens 

(a ) A, a merchant in Cdeutta, hu an agent, B, in London, to whom 
a sum of money is paid on A's account, witn ordeis to remit B retains 
the mon^ for a considerable tune A, in consequence of not receiving 
the money, becomes insolvents Bts liable for the money end interest from 
the day on which it ought to have been peid, according to the usual rate, 
and for any fmrther direct loss— as, *g, i^varisbon of rate of ezdiuge— 
but not farther. 

(5.) A, an agent for the sale of goods, having anihonty to sell on 
credit, sells to B on credit, without making tte proper and usual enqnines 
as to the solvency of B. B, at the time of such sale, is insolvent. A 
must make compensation to his prtndpal in respect of any loss thereby 
enstained 

(e.) A, an insnrance-broker, employed I 7 B to effect an insurance on 
a ship, omitf to eee that the nvnal clauses are in-erted in the poliey* 
The ship is afterwards lost In consequence of the omission of the 
clsnses, nothing ctn be recovered from the nnder-wnteis* A is bound to 
make good the loss to B. 

(d ) A, a merchant in England, directs B, his Agent at Bomoay, wto 
acee^ tiie agengr, to send him too fades of cotton by u certain ship. B, 
having h in his power tosend the cotton, omits to do so. The ship arnm 
safely in England. Soon after heracrivid, the pnee of colton rises s B is 


^pwTot^ Of such ^ 

-- -trr 

•* enure of ,“ ^^^naittpr* ^ ^ ' ’’ 
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that B has bought the house, compel him to sell it to A at the oriee he 
gave for it ' 


217« An agent may retain,* out of the sums received on 
Agmt's nght of retainer account of the principal in the business 
out of same teccived on pnn- of ihe agency, all moneys due to him- 

expenses properly incurred by him in conducting such businetsi, 
and also such remuneration as may be payable to bim for acting 
as agent. 


218. Subject 

Asrent'o duty to 


to such deductions, the 
rsums to his principal 
his account. 


agent is bound to pay 
all sums received on 


219. In the absence of any «prciBl contract, payment for the 
When agoni's nmunera* performance of any act is not due to 

Hon bmmes doe the agent until the completion of snch 

wt ; but an agent may detain monc}'s received by him on account 
w goods sold, although the whole of the goods consigned to him 
ft>r sale may not have been sold, or although the sale may not be 
actually complete. 

220. An agent, who is guilty of misconduct in the business 
Agent not entitled to re« of the agency, f is not entitled to sny 

"n”irtc*d " **“"''•** ""** remuni raUoii in respect of that part of ihe 

business which be has misconducted. 


lUvtinitent 

(« ) A employa B to recover 1,00,000 rupees from C, and to lay it out 
on good security. B recoven the 1 00,000 rupees, and lays out 90^000 
lupm on good security, but lays out 10, coo rupees on security which he 
ought to have known to be bad, whereby A losses 8,000 rupees* Bis 
e^Ued to remuneration for recovering the 1,00,000 rupees, nud for in- 
vesting the go 000 rupees. He is not enti.Ied to sny remuneration for 
investing the 10,000 rupees, and he must make good the a, 000 rupees to B 

(A) A employs B to recover x,ooo rupees from C Through B's miseon-' 
duet the monqf is not recovered B is entitled to no remuucretion for his 
services, and must make good the loss 

221. In the absence of any contract to the contiaiy, an agent 
Agent’a hen on [prinapal’e u entitled 10 retain goods, papers, and 
!*®P“^* other properly, whether moveable or 


* Su a. Ml, tfi^. t 5 <v as 195, ax x, axa, 813, ai 4 , sxB, wy>«. 



beligious esdowments. 


of 1863.3 


1 


IS It shall be the duty of every trustee, manager, and 
Batjr of tmloo, te., 00 superintendent of a ffios^e. temple, or 
to accounts,- religious establishment to which the 

orovisions of this Act shall apply to keep regular accounts of his 
receipts and disbursements in respect of the endowments and 
expenses of such mosque, temple, or other religious establishment; 


and it shall be the duty of every committee of management, 

appointed or acting under the authority 
and of committee. require from every trustee 

manager, and superintendent of such mosque, temple, or otner 
religious establishment, the production of such regular accounts of 
such receipts and disbursements at least once in every year ; and 
every such committee of management shall themseUes keep such 
accounts thereof. 


14. Any person or persons interested in any mosque, temple^ 
Person interested may 0^ religious establishment, or in the 
singly sus m case of breach performance cf the worship or of the 
of trust &c. service thereof, or the trusts relating 

thereto, may, without joining as plaintiff any of the other per- 
sons interested therein, sue before the Civil Court the trustee, 
manager, or superintendent of such mosque, temple, or religious 
establishment, or the member of any committee appointed under 
this Act, for any misfeasance, breach or trust, or neglect of duty, 
committed by such trustee, manager, superintendent, or member 
of such committee, in respect of tiie trusts vested in, or confided to, 
them respecuvely; 

and the Civil Court may direct the specific performance of 

Powers of Civil Court. trustee, manager, 

superintendent, or member of a com, 
mittee, 

and may decree damages and costs against such trustee- 
manager, superintendent, or member of a committee, 

and may also direct the removal of such trustee, manao-er 
superintendent, or member of a committee. ® ’ 


15. The interest required in order to entitle a person to 

Itag l^st-pKceding sectioa ii«c 

mg person to sue. uot ^ pecuniary or a direct or im 

mediate interest, or such an interest as would entitle tL oer^i 

rUts or superLfudeS 
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224. Where one person employs another to do an act which 

Noo^h'tlni'tyof employer of cnmntal, the emplojrer IB not liable to 

agent to do a crimiiial act. the agent, either upon an express or an 
implied promise, to indemnify him against the consequences d 
that act.* 

lUusimltaHS. 

(a ) A employes B to beat C. and agrees to indemnify him against all 
cons^nences of the act B therenpon beats C, and has to pay dainagcs 
to C for so doing : A is not liable to indemnify B for those damages 

(A) B, the proprietor of a newspaper, publishes, at A*b request, a lifad 
upon C in the ^per, and A agrees to indemnify B against the oonsequenoes 
of the pablicatien, and ail costs and damages of any action in respect there* 
of. B is sued C, and has to pay damages and also incurs expenses: A 
is not iuble to B npon the Indemnuy. 

225. The prircipal muri make compensation to hit agent 
Compensation to agent for in r«pect of lojuryt cauMd tO SOCh 

injnry caused by pnnapars agent by the pnnd|MlI 8 neglect or want 

ofskiO. 


lUuitratton 

A employs B as a bricklajer in bnilding a house, and puts up the 
acaSolding himself. The scaffolding is nnskilf ally pot up, and Bum con« 
sequence hurt * A must mate compensstioB to B. 


^ at Cattracb vtHh Third Penott, 


226. Contracts entered into through an agent, and obligations 

Enfoicement and con- arising from acis done ^7 an agent, may 
sequences (d igent's con* be enforced In the same manner, and 
tracts. ^11 {jjiyQ the 5hine legal consequencm, 

as if the contracts had been entered inio, and the acts done, by the 
principal in person. 

Ittvstraitau. 


(a) A buys goods from B, knowing that he is ancient for their sde, 

but not knowing who « the pnnapaL Wt, pnneipal u the P*”*" ^ 
to claim from A the price of the goods, and A cannot, in a snit by the pn 
cipal, set oS against that claim a ddit due to himself from B. 

a ) A, being B’s agent, srith authori^ to receive money m 

feedvtf fromC asnm of monwdueto B C is discharged of his obligario 

to pay the sum in question to B. 

* Sff f rj. lufn, t the Indian Fktnl Aeddenis Act (XIII. of iSdS)* 



If the Court shall 


COStSa 

the costs, or such portion as it may consider just, tor be.paid out^or 
the estate. " " r:’-/'. .^1 

19. Before giving leave for institution of a suit, or, after ileaye,", 

^ an has been given, before any proceeding'^ ' . 

coSS*i? uZt to be filed. * » taken, or at any time when 'the^suiriis 
pending, the Court may order the trustee, manager, or superinten- 
dent, or any member of a committee, as the case may be, to 
in Conn the accounts of the trust, or such part thereof, as to the 
Court may seem necessary. ' / ■ 

20. No suit or proceeding before any Civil Court under' the ry >> 
Prooealing. for aiming preceding actions *all in any way , 

br«ach of trust. affect Or interfere with any proceeding > ■ 

in a Criminal Court for criminal breach of trust, - ' 

'.A' 

Cases in which endow- 21. In any case in which any land/y,.’ 
ments are partly for re- or Other property has been granted for ; 
iigious and partly for se- the support of an establishment partly, 
colar purposes. of ^ religious and partly of a secular 

character, 

or in which the endowment made lor the support of an 
establishment is appropriated partly to relig.ous and partly to 
secular uses, 

the Board of Revenue, before transferring to any trustee,* " 
manager, or superintendent, or to any committee of management 
appointed under this Act, shall determine what portion, if any, of 
the said land or other property shall remain under the superinteik-*?^'^ 
dence of the said Board for application to secular uses, ' *' ’ 

i ^ * 

and what portion shall be transferred to the superintendence.^'^ 
of the trustee, manager, or supermiendent, or of the commitWe, 


iU e 


^ >J 


and also what annual amount, if any, shall be charged on 'the 
land or other property which may be so transferred 'to tHe^'supeiv 
intendence of the said rrii«t;«M fTlQnCI rroi* J ^ ’ 


In every such case the provisions of this, Aci^'sihall take effect^'C^J 








“V. * 
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Presumption of contnet to Such ft contract shftU be presnined 

contrary. to exist in the following cases 

(/.} Where the contract h mndh bv an agent for the sale or 
purchase of goods for a merchant resident abroad : 

(a } Where the agent does not disclose the name of his 
principal : 

f j.) Where the principal, though disclosed, cannot be sued. 

281. If an agent makes a contract with a person who neither 
Rights of parties to a eon* knoffSi nor has reason to suspect, that 
tract made by aeent not dis^ be R an agent, his principal may re- 

quire the performance of the contract ; 
but the otiier contracting pirq has. as against the principal, the 
same rights as he \rould have had as against the agent if ibe agent 
had been princinal. 

If the principal discloses himself before the contract Is com* 
pleled, the other cuniracting panv m\y reiuseio fulhii the con* 
tract, if he can show that if he had known who was the principal 
in the contract, or if he had known that the agent was not a prin* 
cipal, he would not have entered into tne contract. 

232. Where one man makes a contract with another, neither 
Perfiirm-inco «f contract knowing, nor having reasonable ground 
with agent supposed M be to sosuect, that tne Other is an agent, 
pnuapsl. pnncipil, if he requires the per- 

formance of the contract, can only obtain such performa'ice 
sul^ect to the rights and obligauons subsisting between the agent 
and the other party to the contract. 


lUiutrafton 


A, who owes 500 rupees to B, seHs 1,000 rupees' worth of rice to B 
A is acting as agent for C in tho tranaactioo, but B has no knowledj^ 
nor reasonable ground of suspicion, that such is the case • C cannot 
compel B to taka the rice without allowing him to set off A's debt 


288. In cases where the agent is personally liable, a person 
Right of person deiling dealing Willi him may hold eithw h-m 
with agent personally liable, or hiS principal, or both of them, liable. 


Jtliutrahan 

< A enters into a contract with B to sell him 100 bates of cotton, ud 
afterwards discorers that B was noting as agent for C . A may sne eitner 
B or C, or both, for the price id the cottoo. 
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made, or frauds committed, by agents in matters which do not fall 
within their authority, do not afltect their principals. 

lUiulrafioHt, 

(«) A, bring B'sagentfor thenle of goods, induces C to buy them 
by a misrepiesentation which he was not anthoriaed by B to mahet The 
contnct la voidable as between B and C at the option of C. 

(i ) A, the captain of B'a ship, signs bills of lading without having 
received on board the goods mentioned therein i The bills of lading are 
void as between B and the pretended consignor. 


CHAPTER XI. 

Of Partnership. 


289. “ Partnership ” is the relation which subsists between 
^ ^ ^ ^ persons who have agreed to combine 

« Partnership “deBned. fhe,r property, iabour, or skill in some 

and to share the profits thereof between them.* 


** Form** defined. 


Persons who have entered Into 
partnership with one another are called 
oollecnvely a *' firm.*’ 


JUtutraiions. 

(^) A and B buy too balea of cotton, which thw aneo to sdl for 
tbeir joint account i A and B an partners in respsct of such cotton. 

(A ) A and B buy too bales of cotton, ngreeing to shin it between 
riiem A and B an not partners. 

fc ) A agnei with B, a goldimith, to buy and funlsh gold ^ hjJ* 
workMnp^im and sold, and that they shall ahan m the nsaltug 
pt^ or loss I A and B an partnera. 

(d) A and B agree to work together as carpenter but that A smH 
teeriwall profits, and shall par wages to B. A and B an not partners 

(ft) A and B sn joint owners of a ship This arcumstance does not 
make them partnera. 

240. A loan to a person engaged or about ^ 

i. anv trade or undertaking, upon a co 
Lender not a pKtner by ^y or o 

edvancing money for shara tract With such perron inai 
of profits. shall receive inte rest at a rate vaiymg 

0 This would apply to members of Joint-alock Companies, but the 
law applicable to them la saved by a. s66, infim. 



act XXL OF i860 

(TI 16 Societies’ Registratioa Act, I860).* 


KSCElVfiD THS G. G.’s AsSBNT on the 3IST MaY 1860. 


Au Act Jor ik Segtslralim of ZHirarji, Sdtali^c, and ChaMli 

Soaeltes, 


Whereas it is expedifint that provision should be made for 

improving the legal condition of socie- 
Preamble. established for the promotion of 

literature, science, or the fine arts, or for the diffusion of useful 
knowledge, or for charitable purposes ; It is enacted as follows : — 


1. Any seven or more persons associated for any literary. 
Societies formed by me- scientific, or charitable purpose, or for 
morandum of association any such purpose as is described in sec- 
ond registration tion 20 of this Act, may, by subscribing 

their names to a memorandum of association, and filing the same 


This short title has been given by the Indian Short Titles Act (XIV. 
of 1897). 

The Act (with the esxception of the first font sections) is based on the 
Literary and Scientific Institutions Act, 1854 (Stat. 17 & iS Viet , c. ria), 
ss. 20, ei seq. 

It has been declared to be in force in the whole of British India, 
except as regards the Scheduled Districts, by s. 3 of the Laws Local Extent 
Act (XV. of 1874). 

It has been declared, by notification under s. 3 (o) of the Scheduled 
Districts Act (XIV. of 1S74}, to be in force in the following Scheduled 
Districts, namely ~ 

(t) West Jalpaiguri (see Gaseite of Indian i8Si, Pt L, p. 74) j 

(2) The Distncts of Hazaribagh, Lohardaga, and Manhh tim and 

Pargana Dhalbhum, and the Kolhan in the District of slno-a- 
bhum (see Gazette of India, i88l, Pt. I , p. 504, r ** 

(3) The scheduled portion of the Mitzapur District (see Gasett'* of 

India, 1879, Pt I , p, 383) s 

(4) Jaunsar Bpar (see Gazette of India, iSjg, Pt. I , p. 302) ; 

(5) The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail 

Khan, and Dera Ghazi Khan (see Gazette of India, 18S0, Pt, 
L, p 48) ; * 

5.10-1909—2^000. 
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247. A penon who is under the age of majority accoiding 
Minor pirkner not person* to toe law * tO which he is subject may 

ally iinble, hut his shun ■. be admitted to the benefits of partner* 
ship, but cannot be made persoualiy liable for any obiigationd 
the firm ; but the share of such minor in the property of toe firm is 
liable for the obligations of the firm. 

248. A person who 'has been admitted to toe benefits of 
Liability of minor partner partnership under the age of mqon^* 

on nttaininfr majority. becomes, on attaining that age, iiable 
for all obligations incurred by the partnership since be was so 
admitted unless he gives public notice, within a reasonable time, 
of hiB repudiation of the partnership. 

249. Every partner is liable for all debts and obligations 
Partner's liability for ddits mcnrred wbiie be 18 a paniierintbe 

of partnership. usual cniirss of business by, or on behalf 

of, the partneishio ; but a person who is admitted as a partner into 
an existing firm does not thereby become liable to toe creditors of 
such firm for anything done before he became a parmer. 

250. Every partner is liable to make compensation to third 
Psrtnw's liability to third persons in respect of loss or damage 

'person for noRlea or fnud ot arising from the neglect or fraud of any 
.oo-partnu. partner in the management of the bosi- 

ness of the firm. 

251. Each parmer, who does any act necessary for, or usu- 
Partner’s power to bind alty ^one in, Carrying on toe business of 

.co’partners. SQch a partnership as that of which he is 

a member, binds his oo*partner8 to the same extent as if he were 
toeir agent duly appointed for that purpose. 

JExetfiAoa^lf it has been agreed between toe partners that 
any restnction shall be placed upon toe power of any one of them, 
no* act done in oomraventKm of such agreement shall bind toe firm 
whb respect to persona having notice of bach agreement 

JUiittrali0KS, 

(«.) A and B trade in partneninp, A rending in England, and B in 
India A draws s bill of exchange in the name of the nr n. 

'has no noti« ot the bill, nor is he still interested in the traassction i The 


* 5m the Indian M^orlty Act (IX. of 1875)* 


^ofx86o;l*/'. " r.sociBiW.M6ismmoNyr^^^^^^ /-"r’il-; 

4} r ■ f \ * t 1^ * ’““'j VM* 

list shall be filed with the Re^stcac»,Q£ Joinfc*sldck^;Comi>aniiss, o| ' 
the names, addresses, and occupations of • the ;gQy:f nprs^^^^^^ 
directors, committee, or other governing body then,.^ntr^ted,v with- 
the management of the affairs of the society* ;? 

5. The property, moveable and immoveable,' belonging tQ: a' 
Property of society how Society registered under this Acfy, if not, 
vested, vested in trustees, shall be"‘ deemed' to 

be vested, for the time being, in the governing body of such society; 
and in all proceedings, civil and criminal, may be described' as the; 
property of the governing body of such society by their propei;.' 
title. 






6. Every society registered under this Act may sue or be sued , 
Suits by and again st in the name of the president, chairrnan^C 
societies. or principal secretary, or trustees; , as 

shall be determined by the rules and regulations of the society, ' 
and, in default of such determination, in tae name of such perspu 'I 
as shall be appointed by the governing body for the occasion : " . ,, 

r.v 

Provided that it shall be competent for any person having 'a;: ^ 
claim or demand against the society to sue the president or chair-1 
man, or principal secretary, or the trustees thereof, if, on applica- 
tion to the governing body, some other officer or person be ‘ not 
nominated to be the defendant. ’ ‘ 


7. No suit or proceeding in any Civil Court shall abate or 

Suits not to abate. dUcontinue by reason of the persop, by 

or against whom such suit or proceeding, 
shall have been brought or continued, dying or ceasing to fill the 
character m the name whereof he shall have sued or been suedi" 
but the same suit or proceeding shall be continued in the name,pf/ 
or against the successor of such person. ‘ 


8. If a judgment shall be recovered against the* person ot" 
Enforcement of judgment officer named on behalf of- the; society,' : 
against society. such judgment shall not be put in.fbW 

against the property, moveable or immoveable, or .agaiast'^^tlie hody 
of such person or officer, but against the property of 'the society.’ I ; 

execution shall, set ^fortk the 'judgment;, 
the fact of the party against whom it shall,, have^ been recovered 

bavinsr sued nr hnvtn<y Koon 
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(a.) All putners are entitled to share equally in the profits 
of die partnership-bn^ness, and must contnbute 
equally towards the losses si»ained by thepartaarshlp^ 

(3.) Each partner has a right to take part m the mansge- 
ment of the partaer8i)dp*businesa : 

(4.) Each partner is bound to attend diligently to the 
business of the pannership, and is not enittled to 
any remunerauon for acung in snch business: 

(5.) When differences arise as to ordinary matters connected 
with the partnership busmess, the decision shall be 
according to the opinion of the majority of the part- 
ners; but no change lu the nature of the business 
of the partnership can be made except with the con- 
sent of all the paimers 

(6.) No person can introduce a new partner into a firm with* 
out the consent of all the partners: 

(7.) If, from any cause whatsoever, any membm of a part- 
nership ceases to be soy the partnership is dissifived 
as between all the other members: 

(8.) Unless the partnership has been entered into for a fixed 
term, any partner may reUre from it at any nme: 

(9.} Where a partnership has been entered into for a fiz^ 
term, no partner can, during such term, retire 
except with the consent of all the partners, nor 
can be be expelled by bis partners for any cause 
whatever exce^ by order of Conn . 

(la) Partnerships, whether entered into for a fixed term or 
no^ are dissolved by the death of any partner. 


When Court nay duwlfo * 254. At the W* Jjf * 

partoo^p. Court may dissblve the paimership m 

the following cases:— 

(s.) When a partner becomes of unsound mind : 

(a.) When a partner, other than the partner suing, hM been 
adjudicated an insolvent under any law relating to insolvent debtors . 

(3.) When a partner, other than the partner su^, 
any act which the whole interest of such partner is legally tran - 
fened to a tted person : 
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’ fSOCIEimS^ R^ISIRATION. 
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^ < ' <w . 
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purposes, within the meaning \of4tKis Act/'ori;|tb>aipalgamate ', 
such society, either whoUror partially- with any^tothe^society, such 
governing body may submit the proposition to the'Utembers of 'the 
society in a written or printed report/' and ’ may-'cpnvepe ^a , special 
meeting for the consideration thereof according to " the ; regulations 
of the society; ' ' ' , , 

but no such proposition shall be carried into effect unf^sssuch 
report shall have been delivered or sent by post to every, memljer,* 
of the society ten days previous to the special meeting convened' 
by the governing body for the consideration thereof, nor ' unless" , 
such proposition shall have been agreed to by the votes pf three- f 
fifths of the members delivered in person or by proxy, and confitmr,’’ 
ed by the votes of three*fifths of the members present at a second^, 
special meeting convened by the governing body at an interval ofi 
one month after the former meeting. 


13. Any number not less than three-fifths of the members df ' 
Provision for dissolution any society may determine that it shall? 
of societies and adjustment be dissolved, and thereupon it shall be 
of their aifairs. dissolved forthwith, or at the time then 

agreed upon, and all necessary steps shall be taken for the disposal 
and settlement of the properly of the society, its claims and liabilities, 
according to the rules of the said society applicable thereto, if any, 
and, if not, then as the governing body shall find expedient : 


Provided that, in the event of any dispute arising among the ' 
said governing body or the members of the society, the adjustment'- 
of its affairs shall be referred to the principal Court of original 
civil Jurisdiction of the district in which the chief building of the/^^ 
society is situate; and the Court shall make such order in the'^' 
matter as it shall deem requisite ; 


Provided that no society shall be dissolved unless three-fifth's'' 
Assent required. of the member shall have expressed] a- 

wish for such dissolution by theinwotes 
delivered, in person or by proxy, at a general meeting convened for 
the purpose : / * 


Provided that, whenever the Government is a^^ei^ber of, or a 
Government consent. contributor to, or otheri^isp interested ii^ • 

^ch society shaH not be 
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profits made m such busioess, and must make compensatiou to the 
firm fiar any loss occasioned thereby. 

260. A continuing guarantee, given either to a firm or to a 
Revocation of continuing third person, in respect oE the transtc* 

guarantee by change in 1 ^. tions of a firm, IB, in the absence of 
agreement to the contrary, revoked as to future transactions by any 
change in the consbtution of the firm to which, or m respect A the 
transactions of which, such guarantee was given.* 

261. The estate of a partner who has died is not, in the abrnnce 

Non-liability of of an express agreement, liable m res- 

partner's estate for subae- pect of any obligation incurred by the 
quent obligations. gfter bis death. 


262< Where there are jdnt debts due from the partnership 
Payment 'of parteerahip- *ad also Separate debts due from any 
ddita and of separate debts partner, the partneiship-proper^ must 
be applied, in the first instance, in payment of the debts of the firm , 
and, if there is any surplus, then the share cd each partner mustbs 
applied in payment of his sspamte debts, or paid to him. The 
separate property of any partner must be applied, first, in the pay* 
ment of his separate debtg, and the surplus (if any) in the payment 
of the debts of the firm. 


268. After a dissolution of partnership, the rights and obbi 
Continuanen of partnsn> g»tK)ns of the partners continue in ail 
nidits and obligations after things necessary for winding up the bun* 
dissotnbon. ngjg q£ partnoship. 


264. Persons dealing with a firm will not be affected by a 

„ . . . , diBBolufion of which no public nonce 

Nobon of dissolution. ^ ^ themsslves 

had notice of such dissolution. 


265 1 Where a partner is entitied to claim a dissolution of 
Winding^p by Court on partnership, or where a partnership M 
Assolndon or after tarmina- terminated, the Couit may, in tne ao* 

sence of any contract to die contraryi 
wind 1 ^ the business of the partnership, proidde for the paymen 


* O', the Mercantile Law Amendment Act, 1856 (19 ^ ^ Vict., e> 

^^’tS 365 has been substitnted lor the original section by the Indian 
Contract Art Amendment Art (IV of 18^, a. x. 
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societies’ registration. 

In the case of a company or society registered under Act 
XLIII. of 1850 * the directors shall be deemed to be such govern- 
ing body. 

In the case of a society not so registered, if no such body shall 
have been constituted on the establisliment of the society, it shall 
be competent for the members thereof, upon due notice, to create 
for Itself a governing body to act for the society thenceforth. 

18. In order to any such society as is mentioned in the last- 
Suoh soctie. to file ptecedrog section Obtaining registry under 

memorandum, &c., with this Act, it shall be sufficient that the 
Registrar of Joint-stock governing body file with the Registrar of 
Companies. Joint-stock Companiesf a memorandum 

showing the name of the society, the objects of the society, and the 
names, addresses, and occupations of the governing body, together 
with a copy of the rules and regulations of the society certified as 
provided in section 2 , and a copy of the report of the proceedings 
of the general meeting at which the registration was resolved on. 

19. Any person may inspect all documents filed with the 

Tn«npr>Mnn nf Regiswar uudeF ffiis Act ou payment of 

P ‘ a fee of one rupee for each inspection, 

and any person may require a copy or extract of any document, or 
any part of any document, to be certified by the Registrar, on pay- 
ment of two annas for every hundred 
words of such copy or extract; and such 


Certified copies. 

-wj-y w- nuu ouvu 

certified copy shall be prmd-facte evidence of the matters therein 
contained in all legal proceedings whatever. 

20. The following societies may be registered under this Act: 
To what societies Act charitable societies, the military orphan 
applies funds or socieiies e? lablished at ^ the 

several presi encies 0 . India, societies tsiablished for the promotion 
of science, Iiieraiure, or the fine arts, for instruction, the diffusion 
of useiul knowledge, the foundation or maintenance of libraries or 
reading-rooms for general use among the members or open to the 
Snrklf muscums and galleries of painting and other 

natural history, mechanical and philoso- 
phical inventions, instruments, or designs. 

* the Indian Companies Act (X. ofi8d6), s.aio, ’ 

pealing Act ” repealed^by the Re- 

Companies Act (VI. of 1882), 3^255.^^^ omitted. See now the Indian 
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SCHEDUIE: 



BKAcxmm sspzAiacD, 



Staiuta. 


Na and year of 
Statute. 

j 

Tnis. 

Extent of repeal 

sg Car. II,, cap. 
3«* 

i 

An Act for Prevention of 
Frauds and Perjnnes. 

Secbonai, 8,3, 4, 
and 17. 

scat It & la Viet, 
oap.«t 

To consolidate and amend the 
relating to Iniolvent 
Debtors in India. 

Section 49. 

Acts. 

No, and year of Act 

Tme 

i 

Extent of raped. 

AotXni of 1840 .« 

An Act fw the amendment 
of the Law regarding Fac* 
tore, by eatendiM to the 
Temtones of the &st India 
Company, in cases governed 
by English’ Law, the piavi> 
wns of the Stat 4 Geo 
rV , Chap 83, as altered 
and amended by the Stat 6 
Geo. IV, Chap 94 

1 

1 The whole. 

1 

i 

1 

1 

1 

1 

Act XIV, of 1840 ... 

An Act for teadenpg a Wnt> 
tea Mmaotandum necessary 
to the Validity of certain 
Promises and Biu;agements, 
by extending to the Temto* 
nee of the East India Com< 

pany, m cases governed by 

The whole 

i 


ttugiisn im, tba premrofls 
of the Stat. 9 Geo. IV., 
Chap 14 



* Sbttt title, "The Statute of Fhrada. 'Wee tbe Short Tides Aetf 
1896 & 60 Viet, e. 14). 

t The Indian Ineolveney Act, 1848. 
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Received the G.-G.’s Assent on the 22Nd March 1872^ ^ 

An A ci io promde a ^orm of Marriage in certain CasfSf - t 

Whereas it is expedient to provide a form of marria^^for 

persons who do not profess the Christian,'' s 
Preamble. Jewish, Hindu, Muhammadan, Farsi;',' 

Buddhist, Sikh, or Jaina religion, and to legalize certain njarriages ' 
the val idity of which is doubtful : It is hereby enacted as foUowa:— • 

1. This Act extends to the whole ' 
Local extent. • British India. 

Commencement. \ Repealed hy Act ^VL of iBj 4^ 


2. Marriages may be celebrated under this Act between 
Conditions upon which persons neither of whom professes the 
marriages under Act maybe Christian or the Jewish, or the Hindu 
celebrated. or the Muhammadan, or the Farsi or 

the Buddhist, or the Sikh or the Jama religion, upon the following 
conditions; — 

4 . 

(/) neither party must, at the time of the marriage, have a 
husband or wife living : 


(a) the man must have completed his age of eighteen years,, 
and the woman her age of fourteen years, according - 
to the Gregorian calendar : ' ' 

(y) each party must, if he or she has not completed the ag^ ‘ 
of twenty-one years, have obtained the consent of his ^ 
or her father or guardian to the marriage : ^ 


* Act in. of 1872 has been declared in force In the Sdntil-Pf^^nis 
by Reg. III. of 1872, s. 3, as amended by Reg. III. of 1899, andi^in: British 
Baluchistan by Reg. I. of iSgo, s, 3. ■ < “tj >- <r 

It has been declared, By notification under the Scheduled Districts Act 
(XIV. of 1874), to be in force in the following Schednled-^Districts : — 

The Districts of Hdzaribdgh,,Lohdrdaga, and Mdnbliunii,and Parganfi 
Dhalbhum, and the Kolhdn in the District of Singbhum.— See Gaae^e of< 
India, Oct. 22, 1881, Pt, I., p. 504, V, 

' North-Western Provinces TardK-Seft.'6(itfAo/r|f«&-aj Sep: a®;'’ 

^ 1876, Pt. I., p. SoS- ‘ -J/, 

; 4.0M.-89-7-IW8. ^ 






ofl»72.3 MARRIAGE. 

6 . Fourteen days after notice of an intended 

been given under section 4, such mar- 
Objection to marriage. ];jq solemnized, unless it has 

been previously objected to in the manner hereinafter mwalioned. 

Any person may object to any such marriage on the ground 
that it would contravene some one or more of the conditions pre- 
scribed in clause (/), (2), (5), or (-^) of section 2. - 

The nature of the objection made shall be recorded in writing 
by the Registrar in the register, and shall, if necessary, be read 
over and explained to the person making the objection, and shall 
be signed by him, or on his behalf. 

7 . On receipt of such notice of objection, the Registrar shall 
Procedure on receipt o£ not proceed to solemnize the marriap 

objection. Until the lapse of fourteen days from the 

receipt of such objection, if there be a Court of competent jurisdic- 
tion open at the time, or, if there be no such Court open at the time, 
until the lapse of fourteen days from the opening ot such Court. 

The person objecting to the intended marriage may file a suit 

. Cl L >n any Civil Court having local juris- 
Objector may 8U.u,t. ^ 

Causes) for a declaratory decree, declaring that such marriage 
would contravene some one or more of the conditions prescribed 
in clause (/), (2), (j), or (^) of section 2. 

8. The officer before whom such suit is filed shall thereupon 
Certificate of filing of give the person presenting it a certificate 

suit to be lodged with Re- to the effect that such suit has been filed. 

If such certificate be lodged with the 
Registrar within fourteen days from the receipt of notice of objection, 
if there be a Court of competent jurisdiction open at the time, or, 
if there be no such Court open at the time, within fourteen days of 
the opening of such Court, the marriage shall not be solemnized 
till the decision of such Court has been given, and the period 
allowed by law for appeals from such decision has elapsed, or, if 
there be an appeal from such decision, till the decision of the 
Appellate Court has been given. 

^ If such certificate be not lodged in the manner and within the 
period prescribed in the last-preceding paragraph, or If the deci- 
sion of the Court be that such marriage would not contravene any one 
or more of the conditions prescribed in clause (/), (a). (?). or 
of section 2, such marriage may be solemnized. 
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ISA.* The Registrar shall send to tne Registrar-General of 

^ " Births, Deaths, and M^rriagesf for the 

Transmission of certified [Qj-fitofies Within which his district is 

CerScatrSk to tS^ReJs- Situate, at suoh inteivals as the Governor- 
tcar-General of Births,Deaths, General in Council, from Utne to time, 
and Marriages, directs, a true copy, certified by him, 

in such form as the Governor-General in Council, from time to 
time, prescribes, of all entries made by^ him in the said Marriage 
Certificate Book since the last of such intervals. 


14 . The Local Government shall prescribe the fees to be 

paid to the Registrar for the duties 
to be discharged by him under this Act. 

The Registrar may, if he think fit, demand payment of any 
such fee before solemnization of the marriage or performance of 
any other duty in respect of which it is payable. 

The said Marriage Certificate Book shall, at all reasonable 
times, be open for inspection, and shall be admissible as evidence 
of the truth of the statements therein contained. Certified ex- 
tracts tnerefrom shall, on application, be given by the Registrar 
on the payment to him by the applicant of a fee to be fixed by the 
Local Government for each such extract. 


15 . Every person who, being at the time married, procures a 
Penalty on married person marriage o£ himself to be Solemnized 
marrying again under Act. Under this Act, shall bs deemed to have 
committed an offence under section 494 or section 495 of the 
Indian Penal Code, as the case may be ; and the marriage so 
solemnized is void. 


16 . Every person married under this Act who, during the 

Punishment of bigamy. of his or her Wife or husband, 

contracts any other marriage, shall be 
subject to the penalties provided in sections 494 and 493 of the 
Indian Penal Code for the offence of marrying again during the 
lifetime of a husband or wife, whatever miy be the religion which 
he or she professed at the time of such secon'd marriage. 


hu n the Registrar-Genera! to make and keen indexes of 
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and that the sUd right should be made capable of easy enforoe* 
meat in every part of the said tenitories ; 

And whereas it is doubtful whether the Act of Parliament, 5 
& 6 incL, c. 45,* entitled " A» Act to mend tie Lam of Cop^ngki^ 
although such Act extend to every part of the British dominions, 
has made appropriate and sufficient provision for the enforcement 
in eveiy part of the said territonra s^ject to the government of the 
East India Company of the said right by proprietors thereof : and 
wheher the said Act of ParPament has made provision for the en* 
forcement of the said right by or against any persons not bring 
subiect to the juriad'ction of the Courts established hj Her 
Majes^’s Charter . 

1 . It is therefore hereby enacted that the copyright m eveiy 
Dotation of copyright la published in the lifetime of its 

book publbh^ m author's auffior within the said territories after 
lifabme. the passing of the Act of Parliament, 3 

& 4 Wm. IV., c. 85,1 entitled "AnAet/er egectme an arangea^ 
mti tie jSatiltidu Cempanyt and far the ietter gaoermentef Bn 
Mmaty's Indian lemtarm till the goth day tf Aprd, tSsdf riiall 
endnie for the natural life of such author, and tor the further term 
of seven years commencing at the time of his death, and shall be 
the proper^ of such author and his asrigns : Provided always timji 
Fimnetonbip in book ^ the said term of seven years shall 
Mbiidied after anthor’s es^ire before the end of fony-two ye^ 
death. from the publication of such boo*, me 

(g) The Oistnets of Hasanbagb, Lohardaga, and Maobhom, and, 
Augana Dhalbham and the Kolhan in the Dutnet of Sing* 
bhun —See Geeelfe 1881, Pt I , p. 504 

(10) The bland of Penm —See GaetUt rfindim, i88(^ R I , P> 5 > 

(11) The Outncte of Hama, Peshawar, Kohat, Bannn, Dm im™ 

Khan, and Deia Ghaai Khan.— ^ Geaetti cf Mm, loBOi 
Pt l.,p 81 ... 

(la) TheDistnetof Lahanl —See GaatUetf India, 1886, Pt l,p>3»' 
It has been extended, fay notification unto a g of the laat-4nentionea 
Aeti to the following Scheduled Dntricta t— . t j.. 

(l) Tlie Districts of Kumaon and Garbwsl —See Gault* y 
187^ Pti I , P. CO6 I , . J 

(a) The North-Western Pnrincea Tarsi— See Geeitte ^laai , 
1876, Pt. I , p 506 1 

(g) Upper Bunna except the Shan States— See GauU* a • 

ito, Pt II,, p a7a . ciuut 

• Short tid^ ''The Indian Copyright Act, 184a ''-S« the 
Titles Act, (Stat. 59 & 60 Vict , c 14). „ » 

t Shon title, " The Gorernment of Indb Act, t833* 

Titles Aet (Stati gg & 60 Vict., c 14) 


of 1872.3 


marriage. 


t 


FIRST SCHEDULE. 

^ I 

{Su uclion 4,) 


Notice of Marriage. 


To 

Act III. of 1872 for the 


, a Registrar of Marriages under 
District. 

> 

I hereby give you notice that a marriage under Act III. of 1872 is 
intended to be had, within three calendar months from the date hereof, 
between me and the other party herein named and described (that is to 

say) 


Names. 

Condition. 

Rank or pro- 
^ fession. 

Age. 

I 

Dwelling 

place. 

Length of 
residence. 


Unwarned ^ 
Widower, j 

Landowner, j 

Of full age. 


23 days. 

B 

Spinster, 


Minor, 




Witness my hand, this 


dayof 19 » 

(Signed) A B 


SECOND SCHEDULE. 

{Set Seciion to.') 

Declaration to be hade by the Bridegroom. 


I, 5 , hereby declare as follows — 

X I am at the present time unmarried ; ' 

2 I do not profess the Christian, Jewish, Hindu, Muhammadan, Farsi, 
Buddhist, Sikh, or Jaina religion ; 

3. I have completed my age of eighteen years ; 

4, I am not related toC D [tte hnd^ in any degree of consanguinity 
or ^nity which would, according to the law to which I am subject, or to 
which the said C D is subject, and subject to the provisos of clause (4!) of 
section 2 of Act III. of 1872, render a marriage between us illegal : 

w/iea ike brtdegroom has not completed his age of twenty. one 


5 The consent of my father [sr guardian, as the cas 
°®‘gg»vento a marriage between myself and C D, andh; 


may be) has 
not been re- 







[Act fit 
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IKIXAV OOratIBBT. 


of uaj entiy in such book, certified under his hand, to any person 

Givlnir copies. iMuincg the same, on payment to him 

or the sum a two rupees, and sncb 
copies, so certified, shall be nceived in evidence in all Courts and 
in ail sum mary proceedings^ and diall be prmAfaeu proof of the 
prppnetorsbip or assignment of copyright or license as therein ea* 
pressed, but sul^ect to be rebutted by odier evidence.* 


4 . \Fumhmint fiar making fake 
Reptaled Igf Act ZVIL ^ t 86 », 


entry in regntryt &c,] 


5 .t It shall be lawful for the proprietor of copyright m any 
Copyright proprietor*! book published after the passing of the 
right to make entries in re* said Act of Parliament, 3^4 
gistry. c. 85,1 to make entry, in the registiy 

book, of the title of such book, die time of the first publication, 
and the name and place of abode of the publisher, thereof, and the 
name and place of abode of the proprietor of the copyright of the 
said book, or of any portion of such copyright in the form m that 
behalf given in the schedule to this Act annexed, upon payment 
Fee. of the sum of two rupees to the said 

. . , Secretary.! It shall be lawful for eveiy 

righrySSy ^ ngOlnni 

/ / interest, or any portion of his interest 

therein, by making entry m the said book of registry of such as- 
signment, and of the name and place of abode of the assignee 
theieof, in the form given in that behalf in the said schedule, on 
payment of the like sum ; and such assignment, so entered, shaU 
be effectual m law to all intents and purposes whatsoever,! and 


• (Jr. the (hipynght Act, 184a (Stat 5 & 6 Viet , e. 45), 
t In s 5, the word*. " And it is enuted that, after the passing of toil 
Act,” repealed by the Repeahng Act (XVI. of 1874), haw here been 
omitted. . 

j Short title, “ The GoTcrnment of India Act, 1833 "—St* the Snort 
Titles Act (Stat 59 and do Vict , e. 14}. , ,vvi 

{ In 8. 5, the words, ** and ttat,” repealed by the Repealing Ant (avi, 
of 1^4)1 haw here been omitted „ 

I Ins 5,thevords^ *'withont bang subject to any stamp « 
repealed by a sandSeh.111 of the Indian Stamp Act (!• ,1,. 

here been omitted That Act exempts assignments of copjmght nnoff 
section from stamp-dnty— SwSeh II, No S> Act I of io79* ^ 

I, ot 1879 has been snpeneded by the new Stamp Act (11. m Uw/i 
now Seh 1., No. 83 (txmpittu), of the latter Aet 
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THIRD SCHEDULE. 

(See eedion /j.) 

Registrar's Certificate. 

I, E F, certify that on the of j8 appeared 

before m^AB and C D, each of whom, m my presence and in the presence 
of three credible witnesses, whose names are signed hereunder, made the 
declarations required by Act Ilf. of 1872, and that a marriage under the 
said Act was solemnized between them in my presence. 

(SignedJ 8F, 

Registrar of Marriages under Act III. of rdyj 
for the District of 

(Signed) A B, 

C D 
G 

^ witnesses], 

K Lfj 

Dated the day of 18 . 


FOURTH SCHEDULE. 

(See stclson 20.) 

\ Repealed by Act XII, of i 8 y 6 ,] 


Acfc ill., 1872.^2 
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INDIAN GOETBiraT. 


[AetSIE. 


or shall have in hh possession, for sale or hire, any such book so 
unlawfally printed vitbont such consent as aforesaid, such oSenda 
shall be liable to a suit in (be highest local Conrt exerdsing 
original civil jurisdiction.* 


8t In any suit or action brought in any of the Courts of 
Notice to be given by Judicature established by Her Majes^s 
defendant to plaintiff in Charter under the provisions of this Act 
salt for infringing copy agvnst any person for printing any such 

book for sale, hire, or exportation, or for 
selling, publishing, or exposing to sale or hire, or causing to be 
sold, published, or exposed to sale or hire, or for having in his 
possession for sale or hire, any such book so uelawfuily printed, the 
de fendant, on pleadng thereto, shall give to the plaintiff a notice 
in writing of any objections on which he means to rely on the trial 
of such action; 


and if the nature of his defence be that the plaintiff in such 
a cf i p" was not the author or first publisher of the book in which he 
ah all by such action claim copyngbt, or is not the proprietor of tue 
copyright therein, or that some other person than the plaintiff was 
the author or first publisher of such book, or is the proprietor of the 
copyright therein, then the defendant shall specify m such notice 
the flame of the person who he alleges to have been the anthor or 
FSrticalais to be stated first publishw 'of such book, or the 
la oobcs when right of propnetoTr of the copyright ther^ti^ 
plainbS is denied gether with the title of such book, and 

the time when, and the place where, such book was first published, 

otherwise the defendant in such action shall not, at the tri^ 

, bearing of such action, be allowed to 

Effect of omission evidence that theplamuffin 

such action was not the author or first publisher of the 1*®®^ 
which he claims 8U(± copyright as aforesaid, or that he was not the 
proprietor ot tiie copyright tberem, and at such tnal or hear^ no 
other objection shall be allowed to be made on behalf of 
de fendant than the objections stated m such notice or that any other 


i.8pi.»«i focal Conrt exercising onginai dvii jurisdiction [i« shA ^ ^ 

• Cf. the Copyright Act, 184a (S^st 5 & 6 Vict , e 4 S)i ■ fS* 
t In s. 8, the words, " And it is hereby enacted that after foe 
of thisAct,"reperied by the Repealing Acts (XVI. of 1874 and XI. 
1876}, have here been omitted. 



Part 

1?-- 

’'• R'hS 8« 

P«al;a„5-^«e<, 


•• 18^2 
® to/ 

^OUTEifxs. 


SPfi^P ^ 


08 X. 

^^‘'OVR^XaVG P 

njj 


^osseysfafi 0-* V 

/zoP 

/ °*. -Recovery of 

'"• »o, 

®oc a<s ^®*’®0a In „„ 

Derc oj'^aer ♦« 

'o^t«8 R. 

SfSClpjc p.. 
fa) f'. . 


' IS c, ^^^ffcaUy ®*“i aoj 

I. s 'Sy-Z^i 

® SpeciSo Di!t®®P*X- ^ ^ “" 

«■ so^^r„?j4S“ 
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IhSlAN COPTUOHT. 


[ActZS. 


volume, part, essay, article, and portion so composed and paid 
ibr, shall be the property of snch proprietor, piqectot, publisher, 
or conductor, who sball enjoy the same ri^isasif he wereflie 
actual author thereof, and shall have such term d copyright thera- 
in as is given &> the authors of books by this Act, except only that, 
In the case of essays, articles, or portions fbnning part of and fiitf 
published in reviews, magazines, or other periodical works of a like 
nature after the term of twenty* eight years fiom the first pnbhc* 
ation thereof respectively, the right of publishing the mwift in a 
separate form shall revert to the author for the remainder of the 
term gjven b} this Act: 

Provided always that, diwing the term of twen^-nght years. 
Consent of author to the said proprietor, projector, puidisher, 
pnbheation singly. or conductor shall not publish any snch 

essay, arfide, or portion, separately, or ringly vnfiiout the consent 
previouriy obtained, of the author thereof or his assigns: 

Provided also that nothing herein oontuned shall alter or 
Employes right to pnb- a&ct the right of any person who shall 
Bril separately. have been or sball Iw so employed as 

aforesaid to pnbllsh any such bis comporitlon In a separate form, 
who by any contract, ogress or implied, may have reserved, or my 
hereafter reserve, to himself such right; but every author reserring, 
xeuiining, or having such ng^t, sbaU be entitled to the copyright in 
such composition when published in a smrate from according m this 
Act without prejudice to the right of such proprietor, projector, 
publisher, or conductor as aforesaid . 

11.* The proprietor d the copyright in any encyclopaedia. 
Rights of piopneior of wview, magazine, periodical work, or 
copynght on mikiDg entry Other work, pablished in a setiesof books 
ini^str}. or parts, f shell be entitled to all the 

benefits of the registration in the office of ffie Secnstaiy to the 
Oovernment of Inffia for the Home Department, under this Act, 
on entering m the said book of registry the title of such enpy* 
clopaeffia, review, periodical work, or other work poolished in a series 
of l^ksor partoithetime of the first poblication of the first vote ^ 
number, or partthereoi^ or of the first voluin^ number, or pari ^ 
publish^ am the passing of this Act in any such work wnira 
ibtdlluivebeenpubUshedherriofore, and after flie pa ssing of the sain 

• In s. tx, tile words, " And it is hereby enacted that," repealed by the 
R^ealing Act (XVI. of 1874}, have here been omitted. 

t Sotatac V. 7 %oefor, i Hyde 9, ss, 13 


I* 

®«CTlONs. 

chapter VI. 

chapter vjr 

CP THb dpn 

APPOfNTjjg 

Cfiivess ^ 

^PPomtment of n 
cretioQg Receivers rf,- 

Reference to Cn^ * 

cedure. of Qv,] 


I Sficrzo^rs, 

^^ecattonof 

I So, Bgf ff. • 

OFPfiEf^^W. 

r*tT 


O' -.2^*"'“ 

“» Posuc 

p“w.c . 


I®' P«''ei.t,ve ,e/2 


1 ^ P«pet„aj 

'”J"”=‘.o„ /fwetf. 

SCHfiootg 

• % 


nsux comiBBT. 


[AetXSL 




in egul^, rar anj summai; proceeding in respect of any infruge- 
ment of such copyright, uniess he shall, before commencing snch 
action, sui4 or proceeding, have caus^ an entry to be made m 
tile book of regiatiy at the office of the said Secretary of such tx»k 
pursuant to thb Act : 

Ffotdded lalvays that the omission to make such entry shall 
Onusion to make entry not afiect the cr^yngbt in any book, 
not to afiieot copyright, Ac. nor the right to sue or proceed m res' 
pectof the infrmgement thereof, except the right to sue or pro* 
need in respect of the mfringement thereof under the provisions cf 
titis Act 


15 * If any [action or suit shall be commenced or btoqght 
Flea’ by defendant, and n of the Courts of Jndicature estab* 
qpedal'endenoe in aotiona Iished by Her MajeBt 3 r '8 Charter against 
for thmgs done under Act. any person or persons whomsoever for 
Oefadant to have full or caosine to be done anything 

eoate If aocoenfal. pursuance of this Act, the defendant 

or defendants m such action may plead the general issue, and give 
the special matter m eridence; and if, upon such action, a verdict 
shall be given for the defendant, or the pbiintiff shall become non* 
suited, or discontinue his action, then the defendant shall have w 
recover bis full costa, for which be shall have the same 
as a defendant in any case by law bath In the said la8t*mentioned' 
Oooria. 


16.* Allf indictments, informations, and other ctinunti 
LunitiiMm of erimioa] pro^dmga for W oBence which 
prare^nga for bve^ of shall be committed against this 

ahftll be bronght, sued, and commeniw 
withm twelve calendar mcmtbs next after such offence committed, 
or else the same ahall be void, and of none effect 


17. 

wgAdi^ 



* In 88. IS and the words, " And it is enactsd toat" repealed liy 
the Repealing Act IXVI of 1874). hnva ^ ten omitte ^ 

t 't to e. '*ha words, "achona, snitB, biUii repealed by we 1 
|t..«ntmtimi Act (IX. of 1871), Scb. I., have here been omitted. 


^ r ^■*?S'«iir 187- 

« fcJ/o^, Z A is»« 06 , a,, 

<^u/e£? htdia 







SPECIFIC BELIEF. 


(i.) A buys laud &om B, tarag if ^“nteieS the«. • 

0' «"= Act,ofC,tofhuuufsuto£ 

that interest. , „ ' 4* 

•settlement’ means “yj^f^i^^a^by'thffodmrSucoessto^ 

■ < 5 sttlem.»t.’ Act) whereby the destination or deTOlu- 

t,on of snccess.,e mterest m moveable or tmmoveable property 
disposed of, or is agreed to be disposed of . 

and all words 

Words defined in Con- jj^ve the meanings respective- 

u^CC ACC* 

ly assigned to them by that Act. 

4. Except where it is herein other- 
Savings. vi\sQ expressly enacted, nothing in this 

Act shall be deemed — 

(a) to give any right to relief m respect of any agreement 

which is not a contract , / *k 

(i) to deprive any person of any right to relief, other than 
specific performance, which he may have under any contract , or ^ 
(c) to affect the operation of the Indian Registration Act* on 
documents. i 

Spsc.Sc relief huwgivuu. 5. SpeciBo relief is given— 

(a) by taking poMession of certain property, and delivering it 
to a claimant ; 

( 5 ) by ordering a party to do the very act which he is under 
an obligation to do ; 

(c) by preventing a party from doing that which he is under 
an obligation not to do ; • . 

(f?) by' determining and declaring the rights of parties other- 
wise than by an award of compensation ; or 

(«) by, appointing a Receiver. 


Preventive relief. 


6 . Specific relief granted under 
clause {c) of section- 5 is called prevent- 
ive relief. 


* The reference to Act VIII, of 1871 is altered in accordance with Act 
ill. of 1877, s. 2. - - ‘c‘ 
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( 

< Explanation 2 .—k special or temporary right to the present 
possession o£ property is sufficient to support a suU^under this sec- 

lllusiraHans, ' ‘ ^ 

‘ ' (tf ) A bequeaths land to B for his life, with remainder to C. , A 
B enters on the land, but C, without B’s consent, obtains possMSion of the 
•title-deeds. B may recover them from C. - 

(6 1 A pledges certain jewels to B to secure a loan, B disposes of them be- 
fore he IS entitled to do so A, without having paid or tendered the amoimt 
of the loan, sues B for possession of the jewels. The suit should be dis-^ 
missed, as A is not entitled to their possession, whatever right he may 
have to secure their safe custody. 

‘ (c ) A receives a letter addressed to him by B. B'gets back the letter 
-without A’s consent. A has such a property therein as entitles him to re- ‘ 
cover it from B. ' 

{d ) 'A deposits books and papers for safe custody with B. B loses 
them, and C finds them, but refuses to deliver them to B when demanded, 
B may recover them from C, subject to C's right (if any) under section 2lSS 
of the Indian Contract Act, 1872. 

(e.) A, a warehouse-keeper, is charged with the delivery of certain goods 
to Z, which B takes out of A’s possession. A may sue B for the goods. 


11. Any person having the possession or control of a particu- 
Liabihty of person in pos- la* article of moveable proper^, of which 

he IS not the owner, may be compelled 
specifically to deliver it to the person en- 
titled to its immediate possession in any 


- — 

session, not as owner, to de- 
liver to person entitled to im- 
mediate possession. 


of the following cases 


(a) when the thing claimed is held by the defendant as the' 
agent or trustee of the claimant ; 

(i>) when compensation in money would not afford the 
- claimant adequate relief for the loss of the thins 
claimed : . ' ® 

(c) when it would be extremely difficult to ascertain the ac- 
tual damage caused by its loss ; 

(^) when the possession of the thing claimed has been 
wrongfully transferred from the claimant. 


Jllttsirations. 


i 

of clause a— A, proceeding to Europe. leaves his^ furniture in char»e 
5 ?^ as his agent durmg his absence B, without A’s authority, pledsfs 
the furniture to _C. and C, knowing that B had no right to pleShe S! 





COKTXKTS. 
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Sbctions. 


Sbctions. 


10. Procedure where nett prodts or 
inarlcet>value wrongly eeti* 
mated. 

xj. Ptoecdore in suits for mesne* 
profits or account when amount 
decreed exceeds amcunt 
claimed. 

18 Decision of questions as to 
mluation 

13. Refund of fee paid on me* 

morandum of appeal 

14. Refund of fee on application 

for review of judgment. 

15. Refund where Court reserses 

or modifies its former deci* 
Sion on ground of mistake 
16 Addition^ fee where respond* 
ent takes objection to un* 
appealed part of decree 

17. Multifarious suits 

18. Written cuminations of com* 

plainants. 

19. E\cmption certain docu* 

meats. 


CHAPTER IIIA. 

Fkobatbs, LcTTras or Aonims* 
VRATION, AND CCRTiriCATU OF Ao* 
HWISTRATION. 

*I9A. Rdief where too high a court* 
fee has been paid. 
xpB Relief where dwts due firom 
a deceased person have been 
paid out or hiB estate 
19C. Relief in case of several jgrants. 
jgD. Probates dedared validu to 
trust-projperty though not 
coverM by court*fea. 

19E Provision for case where 
too Iowa eourt'fee has been 
paid on probates, &c. 

XpF. Administrator to give proper 
secant) beforelettcrsatamp* 
' ed under section igE 
jjjG Executors, &c., not paying 
foil ooi^ 4 ee on protatos, 
Sse, within six months after 
discovery of nnder*payment 


xpH. Notice of applications for 
probate or letters of ad- 
ministration to bo given to 
Rcvcnue-autharities, and 
procedure thereon 
191. Pajment of eoart*fees in res 
peet of probates and lettem 
of administration 
19! Rccosery of penalties, &C. 
19K Sections 6 and 38 not to applv 
to probates or letters oi an* 
ministration 


CHAPTER IV. 
Proc>ss*»bes 

20 Rules as to costs of processes 
Confirmation and pnblieation 
of rules 

31 Tables of process 4 ees. 

32 Number of peons in Distnet 

nod Subordinate Courts. 
Number of peons in Mofussil 
Small Cause Courts 

33 Number of Peons in Resenne 

Courts. 

34, rPreem served under Mu Me/* 
ier to be Add te be feecess 
mthm nuBMug qT Cede 
Cml Procedure'} Pooled kf 
tte Refeatmg und Amending 
Act (XlLi^ 1891 J 


CHAPTER V. 

Jf the Mods of lbvwiw Ebbs. 

15 Collection of fees by stam^ 

5 . Stamps to be impressed or 
adhesiro 

7, Rules for supply, number, » 
newal, and imeping acconnls 
of stamps . 

B Stamping documents, w“' 
vartenuy received 
9, Amended doenments 
a. Cancellation of stamp 
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belong to A,‘ waiving all right to compensation mther for th| decency or 
for loss sustained by him through A’s neglect or default, B is entitled to » 
■decree directing A to convey those $o bighas-to, him on payment 
gurchase-money. , 

(b) A contracts to sell to B an estate with a house and garden for alakb 
of rupees The garden is important for the enjoyment of the house. It 
turns out that A is unable to convey the garden. A cannot obtain a decree 
against B for the specific performance of the contract j but^ if B ^is willing 
to pay the price agreed upon, and to take the estate and house without the 
garden, waiving all rights to compensation either for the deficiency ,oc for 
loss sustained by him through A’s neglect or default, B is entitled to a de^ 
cree directing A to convey the bouse to him on payment of the purchase- 
money. 


16. When a part of a contract, which, taken by itself, can and 
Specific performance of ought to be specifically performed, Stands 
independent pact of contract, on a Separate and independent footing 
from another part of the same contract which cannot or ought not to 
be specifically performed, the Court may direct specific perfornf- 
ance of the former part. 


17. The Court shall not direct the specific performance of a 

Bar in other cases of speci- ^ Contract except in cases coming 

fic performance of part of under One OF Other of the three last pre- ' 
contract. ceding sections. . - 

IS. Where a person contracts to sell or let certain property. 
Purchaser’s rights against having .only an imperfect title thereto, the 
vendor with imperfect title, purchaser or lessee (except as otherwise' 

, prodded by this chapter) has the following rights 


(«) if the vendor or lessor has, subsequently to the sale'or 
l^se, acquired any interest m the property, the pur- 
chaser or lessee may compel him to make good the 
contract out of such interest ; 


(i) where the concurrence of other persons is necessary to 
validate the title, and they are bound to convey at 
the vendor s or lessor's request, the purchaser' or 
lessee may compel him to procure such concurrence;' 

(0 where a>e vendor professes t6 sell rmincumbered pro- 
pertj;, but the property is -mortgaged for an amount 

hS mS'nSl*® and the vendor 

S eomn^ a right to redeem it, the putohiser 
nivo redeem the mortgage, and to 

obiatn a conveyance from the mortga^ ; , , 
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THE COURT FEES ACT, i 87 o 
(Act VII. of 1870).** 

Passed by the GovrRNOB-GENERAL or Indiak in Council. 

JRecewed Hu £xcelltHci^s Aueni on nth March tSjo. 


Short btle. 

Extent of Act. 
Gnnmenoement of Act 


CHAPTER I. 

PRUJlUNASy. 

1 . This Act may be called the 
Court Fees Act, 1870. 

It extends to the whole of Bnlish 
India:* 

And it shall come into force on (he 
first day of April 187a 


* For the Statement of Objects and ReasonS) see Gaacttt 0 ndto, 
iBSg, Ft. V,, p. 57 , for Proceedings in Council, see thd. iS 6 ff, Supple- 
ment, pp. 1179 and 145a, thd, Supplement, pp. 5s, 578, 4S<i 4 S 7 > 
and 434 

Act VII of 1870 has been declared in force— 
in Upper Burma generallv (except the Shan States) by the Bonne 
Laws Act (XIII id i8g8), s 4 (/), Sch L , 
in British Baluchistan, by the British Mnehistan Laws Regulation 
(Lot 1890), s. 3; 

in the Santhal Faiganas, by the Santhal PUiganas Settlement Re- 
flation (111 of 187a), as amended by die Santhal Farganss 
Jnsbce and Laarh RegnlaHon (III of 1899) 1 
in the Sub division of Angul, by Bie Angni Distact Regnlation (I 
of 1894), S3. 

It has further bm declared, by notification under s 3 («) w 
Scheduled Districts Act (XIV of 1874), to be in force in theiUiomng Sche- 
duled Districts, namely— 

the District of Haxanbagh (see GaaHie Ivdta, 1881, Ft li P* 
507), 

the Distnct of Lobardaga (now called the Ranchi Distnct) (|<w 
Ceictiita GasiUe, 1899, Ft. I., p 44 i **-i *88*1 P* 
the Distnct of Lohaf^ga then induded the present Distnct or 
Falaman separated in 1894 , 
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of the explanation —A, a purchaser, sues B, his vendor, for specific 
-performance of a contract for the sale of a patent. Before the hearing or 
the suit, the patent expires. The Court may award A compensation for the 
non-performance of the contract, and may, if necessary, amend the plaint 
for that purpose. 

A sues for the specific performance of* a resolution passed fay the 
directors of a public company, under which he was entitled to have a certain 
number of shares allotted to him, and for compensation for the non-perform- 
ance of the resolution. All the shares bad been allotted before the institu- 
tion of the suit The Court may, under this section, award A compensation 
or the. non-performance. 

20 . A contract, otherwise proper to be' specifically enforced. 
Liquidation of damages not be thus enforced, though a sum be 

a bar to specific performance, named m it as the amount to be paid m 
case of Its breach, and the party in default is willing to pay the same. 

Illustration^ 

i j i * 

A contracts to grant B an under-lease of property held by A under C, 
and that he will apply to C for a license necessary to the validity of the 
under-lease, and that, if the license is not procured, A will pay B Rs. zo|ooo« 
A refuses to apply for the license, and offers to pay B the Rs. 10,000. B is 
nevertheless entitled to have the contract specifically enforced if C . con- 
sents to give the license. > , •' 


Contracts which cannot he specifically etifor'ced. 

Contracts not specifically 21. The following contracts can- 
enforceable. * not be specifically enforced : — 

(a) a contract for the non-performance of which 'compensa- 
tion in money is an adequate relief; 


(^) a contract which runs into such minute or numerous 
details, or which is so dependent on the personal 
qualifications or volition of the parties, or otherwise 
from' its nature is such that the Court cannot enforce 
specific performance of its material terms ; 


{c) a contract the terms of which the Court cannot find with 
reasonable certainty; ‘ ^ 

{d) a contract which is in its nature revocable ; ■ " 

(«) a contract made by trustees either in excess -of' their 
powers or in breach of their trust 

.(/)axontractmade by or on v behalf of^a corporation or 
public company created for special purposes, or 

by the promoters of such company, which is in excess 
^ of I£S powers; > , 
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(«) elsenrhere->^he Local Government or such officer as the 
Local Goverament may, by notification in the 
official Gasette, appoint in this behalf 


CHAPTER II. 

Fees in tbe High Courts, and ik ihs Courts of Smau. Causis 

AT TBS PaXSlDEKCY-TOWKS. 

8. The fees pajable for the time being to tbe clerks and offi* 
Levy of ftts in High Courts ccrs (Other than the sheriffs and at* 
on their original sides. tornejs) of the High Courts established 
by Letters Patent, by virtue of the power conferrea by Statute 24 
& 25 Victona, Clttpter 104, section 15,* 

or chargeable in each of such Courts under No. xi of the 
First, and Nos. 7, 12, X4,t 20^ and 21 of the Second, Schedule to 
this Act annexed ; 

and the fees for the time being chargeable in the (^urts of 
Lon of fees In Presidency Small Causes at the Fresidency-tovniJ: 
Small Cause Courts. and their several Offices ; 

shall be collected in manner hereinafter appeanng. 

4 . No document of any of tbe kinds specified, m tbe First or 
Fees on filed, Second Schedule to this Act annexed, 

&c., IB High Courts in their as chargeable with fees, shall be filed, 
extraordinaiyjunsdiction; exhibited, or recorded in. or shall be 

received or famished by, any of tbe said High Courts in any case 

oommg before such Court m tbe exercise of its extiaoidmaiy 
original civil jurisdiction; 

or in tbe exercise of its extraordinary original criminal juris- 
diction; 

or in the exercise of its jurisdiction as regards appeals fnw 
in flwir appellate jnnsdio- tbe judgment ot two or more Judges (tf 
bon. the said Court, or of a Division Court; 


* Stf the Indian High Courts Act, i 86 t (24 & aj Viet , e 104) 

• t Here the number *• 16," repealed by the Kep^ing and Awao®* g 
Act (XII id 18^1), has been omiiti^ » 

t See the f^dency Saiall Ouse Courts Act (XV of tSSs), ^ 
Foramoontof fees payable in certain case^ ut theNorth-W*®^ 
Ftovinces Rent Act (XII of 1881}, s 95, as amended the Norta 
Westeni Pronnces Rant Act (XIV. of iBw), a. a. 
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cut and ready’for deiitiy? !’“*“*!<»■• and dehaer them to A when ^ 

“f Ra. ,.„„n .„ he paid to 
aupettt“d?'^’"‘'‘®'°^aa“‘a«a‘a.n works which the Court cannot. 

inayre^?°‘®‘°“‘’>’'yR'>'“'>alIthegoodsofa certain class which B 

A contracts with B to tak^ frn«, o . ’ ' - ' 

fied term at a specified rent *• if £ ^ ^ ® certain hons& fnr , 

A contracts to marry B 

The above contracts cannot be specificallv r 

to ff.-A, the owner of a refresh 7 
: him accommodation there fnr contracts » 

mih the necessary apnliaieJc ^ ^ goods a^d II f ^ Sive 

‘“iS»==S«Ba‘:£ 

He enters into a contract with power to lease it f 

mth a covenant to renew th - ^1 ^ 3 lease of the la^ years 

i?Sout1^y?S^^^ With the 

tageous as to be a breach o£truS%^J' The?o/trac{J°''^ ^ ^^fclr 

The promoters of a ^ ^'‘fotce its disadvan- 

Pany, when formed sh5l‘^°'"^u“^ workinj? mines ^ Performance. 

■"iSSsS.“3=»5Si:.SSc 


rs#=iSsi-i“S-S'jc' 

3p?c,lcJiirea^^- o«„J rhe P»rcSs?.,^t;“‘’"^^^« 




COUKT FEES. 


[Act VII. 


7. The ‘amount of fee pajmble under this Act in the suits* 
Computataon of fees pay &ext heremafter mentioned shall be 
jlile ID certain suits— computed as follOVS — 

i. In suits for money (including suits for damages or com- 

pensation, or arrears of main- 
tenance or annuities, or of other 
sums payable periodically)— according to the 
amount clmmed : 

u. In suits for maintenance and annuities or other sums 
for maintenance and an* payable periodically— according 
"■"tie*: to the value of the subject>matter 

of the suit, and such value shall be deemed to be 
ten times the amount claimed to be payable for one 
year: 

ill. In suits for moveable proper^ other than money, where 
for other moveable pro* the subject>matter has a maricet- 
pertphavinEamarbet>vaIue, value — according to BUCh value 
at the date of presenting the plaint : 
iv. In suits — 

(a) for moveable property where the subject-matter has no 

for moveable property of market-value, as, for Ins* 
nomarket-vaine, tance, in the case of 

documents rdabng to title, 

(i) to enforce the nght to share in any proper^ on the 

to enforce a ngfht to share ground that It IS joint 

in joint family property , family-property, 

(<■) to obtain a declaratory decree or order where conse- 

for a declaratory decree QUenUal relief is Diay- 
aodconeeqaentialrehef, ed, 

for an injunction , ^ obtain an in- 

junction, 

(0 for a right to some benefit (not herein otherwise pro- 

foroasementn* tO arise Out of 

‘ land, and 

foraccountsj (/) for accountfr- 

according to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal : 
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Pro^rilded that, in the territories subject to the Governor oE 
provnou to Bomba, Pro- Bombay in Council, the 
subnc, } value 01 the land shall be 

deemed to be, — 


(/) vrheie the land is held on settlement for a period not 
exceeding thirty years, and pays the full assessment 
to Government — a sum equal to five times the 
survey-assessment ; 

(a) where the land is hdd on a permanent settlement, or 
on a settlement for any period exceeding thirty 
years, and pays the full assessment to Government—" 
a sum equal to ten times the survey‘assessment; and, 

(j) where the whole or any part of the annual survey" 
assessment is remitted— a sum computed under 
paragraph (/) or paragraph (a) of this proviso, as 
the case may be, in addition to ten times the as- 
sessment or the portion of assessment so remitted: 


JSxpImaiun . — The word estate," as used in this paragraph, 
means any land subject to the payment di revenue, 
for which the proprietor or farmer or raiyat shall 
have executed a separate engagement to Govern- 
ment, or which, in the absence of such engagement, 
shall have been separately assessed with revenue ; 

(«) where the subject-matter is a bouse or gaiden — ac- 
cording to ihe market- 
value of the house or 
garden: 


for houMS and gardens ; 


VI In suits to enforce a right of pre-emption — according to 
tosnforcea right ofpre- the value (computed in 
eniption, accordance with para^ 

graph V. of this section) of the land, house, or 
garden m respect of which the right is claimed ' 


vii In suits for the interest of an assignee of land-revenue 
for interest of assignee of — ^fifteen times hiS nett 
land-forenua; profits as Bucb for the year 

next before the date of presenting the plaint ' 


vm. In suits to set aside an a ttachment of land or of an m- 

terest in land or revenue 
— Bccordmg to the amount 
for wUch iie land or interest was attached . 


to set aside an attsdiment I 
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(i) when the promoters of a .public Dur* 

its incorporation, entered into’ a contract for the pur 
- poses o£ the company, and such contract is warrant- 
ed by the terms of the incorporation, the company., 

■* f ' 

(ej JSbr whom Coniracis cannot be specifically enforced, . 


Personal bars to the relief. 


24. Specific performance of a 
contract cannot be enforced in favour 
of a person — 


(a) who could not recover compensation for its breach ; 

who 'has become incapable of performing, or violates, 
any essential term of the contract that on his part 
remains to be performed ; 


(it) who has already chosen his remedy, and obtained satis- 
faction for the alleged breach of contract; or 

{d) who, previously to the contract, had notice that a settle- 
ment of the subject-matter thereof (though not found- 
ed on any valuable consideration) had been made, 
and was then in force. ' 


/ s ' 

Illustrations. 

' t 

to clause a —A, in the character of agent for B, enters inta an agree- 
ment with C to buy C’s house A is, in reality, acting, not as agent for B, 
but on his own account. A cannot enforce specific performance of this 
contract. , 


to clause b —A contracts to sell B a house, and to become tenant 
■thereof for a term of fourteen years from the date of the sale at, a specified 
yearly rent A becomes insolvent Neither he nor his assignee can enforce 
specific performance of the contract. ' ' ' 


A contracts to sell B a house and garden in which there are ornamental 
trees, a material element in the value of the property as a residence. '*A, 
without B’s consent, fells the trees A cannot enforce specific performance ’ 
of the contract , . , . 


' A, holding land under a contract with B, for a lease, commits waste, 
or treats the land in an unhusbandlihe manner. A cannot enforce ''specific 
performance of the contract. ‘ , ' , - ^ t < 


A contracts to let, and B' contracts to take, an unfinished ’house; B 
contracting to nnish the house, and the lease to contain covenants on the 
part of A to keep the house in repair B finishes the house m a very de- 
fective manner he cannot enforce the contract specifically, though A and 
B may sue each other for compensation, for breach of it 


to clause c.— A contracts to let, and B contracts to take, 
specified term at a specified rent. B refuses to perform the 


a house for a 
jcontract. 
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(0 to recover the occupancy of " immoveable proper^ 
from which a tenant has been illegally ejected by 
tlie landlord, and 
(/) for abatement of rent — 

according to the amount of the rent of the " immoveable 
propeity to which the suit refers pa} able for the 
year neat before the date of presenting the plaint. 

8> The amount of fee payable under this Act on a memo* 
Fceonmemoiandamofap. fandum of appeal against an order re- 
peal against order relating to lating to compensation under any Act 
compensation. for the time being in force for the ac* 

quisition of land for public purposesf shall be computed according 
to the difference between the amount awarded and the amount 
claimed by the appellant. 

9 . If the Court sees reason to think that the annual nett pro- 
Pomr to ascertain nett pro- fits or the market-value of any such 

fits or market-value land, house, or gaiden as IS mentioned 

in section 7, paragraphs v and tn , have or has been wrongly esti- 
mated, the Court may, for the purpose of computing the fee pay- 
able in any suit therein mentioned, issue a commission to any 
proper person, directing him to make such local or other investi- 
gation as may be necessary, and to report thereon to Uic Court. 

10 . L If, in Ihe result of any such mvesUgation, the Court 
PnxMdure where nett pro- fio^s the nett profits 01 market ^alue 

fits or market-value wrongly have OT has been wiongly estimated, the 
estimated. Court, if the estimation Has been ezees- 

nve, may, in us discretion, refund the excess paid as such fee ; but, 
if the estimation has been insuflicient, the Conrt shall require the 
plaintiff to pay so much additional fee as would have beeu payable 
had the said market-value or nett profits been rightly estimated . 

11 In such case the suit shall be stayed until the additional 
fee IS paid. If the additional fee is not paid within such time as 
the Court shall fix, the suit shall be dismissed.3 


* The words quoted in cl (r) to para. M and the last para of s 7 
have been substituted for the wo^ "bind” by Act VI of 1905 
i Sa now the Land Acquisition Act (I of 1894] 
i CL III., having been repealed hj the Rmealing and Amending Act 
(XII of 1891), has been omitted The repealed dause ran as follows 
" Section 180 of the Code of Civil Procedure shall be construed as if the 
words, 'the market-value of any property or,' were inserted after the word 
' ascertaining/ and as if the words, ' or annual nett profits/ were inserted 
after the word * damages ' " 
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obtain the performance sought, except with the variation, so set up, 
in the following cases (namely): — 

(«) where by fraud or mistake of fact the contract of which 
performance is sought is Ih terms different from that 
which the defendant supposed it to be when he en- 


tered into it; 

(5) where, by fraud, mistake of fact, or surprise, the defend- 
ant entered into the contract under a reasonable 
misapprehension as to its effect as between himself 
> and the pimatiff ; 

(f) where the defendant, knowing the terms of the contract 
and understanding its effect, has entered into rely- 
.ing upon some misrepresentation by the plaintiff, or 
upon some stipuladoa on the plaintiff’^s part which “ 
' adds to the contract, but which he refuses to fulfil ; 


(d) where the object of the parties was to produce a certain 
legal result, which the contract as framed is not cal- 
cdated to produce ; 

(«) where the parties have, subsequently to the execution of 
the contract, contracted to vary it. 


Ulttsiraiions, 


(a,) A, B, and C sign a writing, fay wfaicfa they purport to contract 
each to enter into a bond to D for Rs. i,ooo. In a suit fay D to make A, 
B, and C separately liable each to the extent of Rs. s,OOo, they prove that 
■ the word ‘ each’ was inserted by mistake; that the intention was that they 
should give a joint bond for i,ooo. D can obtain the performance 
sought only with the variation thus set up. 

(6 ) A sues B to compel specific performance of a contract in writing 
to buy a dwelling-house. B proves that he assumed that the contract in- 
cluded an adjoining yard and the contract was so framed as to leave it 
doubtful whether the yard was so included or noi. The Court will rerus« 
to enforce the contract, except with the variation set up by B 

(c) A contcacts in writing to let to B a wharf, together with a strip of 
A’s land delineated in a map. Before signing the contract, B proposed 
orally that he should be at liberty to substitute for the strip mentioned in 
the contract another strip of A’s land of the same dimensions, and to this 
A expressly assented B then signed the written contract, A cannot ob- 
tain specific performance of the written contract, except with the variation 
set up by B 


into negodaiioDs for the purpose of securing land 
remainder to his issue. They execute a contract 
which are found to confer an absolute ownership on B. The* 
contract so framed cannot be specifically enforced- ^ 
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I 

for a second decision b; the Itmer Court, the AppeUate Court shall 
grant to the appellant a certificate authorizing him to receive back 
from the Collector the full amount of fee paid on the memorandum 
of appeal . 

Provided that, if, in the case of a remand in appeal, the order 
of remand shall not cover the whole of the subjecum fitter of the 
suit, the certificate so granted shall not authorize the appellant to 
receive back more than so much fee as would have been originally 
payable on the part or parts of such subject-matter in respect 
whereof the suit has been remanded. 

14. Where an application* for a review of judgmenif is 

- , . . , presented on or after the ninetieth day 

Bm fm wSfeirfTudpSlSr ^ date ot the decree, the Court, 

unleu the delay was caused by the appli- 
cant's laches, may, in its discretion, grant him a certificate authoriz- 
ing him to receive back from the Collector so much of the fee paid 
on the application as exceeds the fee which would have been pay- 
able bad It been presented before such dBy4 

15. Where an application for a review of judgment is admitted, 
Rfifond where Court iw “d where, on the reheanng, the Court 

waea or modifies Its former reverses or modifies Its former decision 
^asion on ground of mw. on the ground of mistake in law or fact, 
' the applicant shall be entitled to a certi- 

ficate from the Cofirt athorizing him to receive back from the Col- 
lector so much of the fee paid on the application^ as exceeds the fee 
payable on any other application to such Court under the Second 
Schedule to this Act, No. i, clause (j) or clause (<^ 

But nothing m the former part of this section shall entitle 
the applicant to such certificate wli»e the reversal or modification 
is due, wholly or in part, to fresh evidence which might have been 
produced at die ongmal heanng. 

16. [Repealed Act V. of igo8, Sch, K] 
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A contracts in consideration'' of Rs. ‘‘.o™ clklS 
lands to B Immediately after the contract A dies intestate, and C takes 
Sit administration to his^estate. B may enforce specific performance o| 
the contract against C. - ' ' c i. 

A contracts to sell certain land to B. Before the of the 

contract A becomes a lunatic, and C is appointed his committee. B may 
specifically enforce the contract against C. . ■ ^ 

todausec— A, the tenant for life of an estate, with remainder to B, 
in due exercise of a power 'conferred by the settlement under which he is 
tenant for life, contracts to sell the estate to C, who has notice of the settle- 
ment. Before the sale is completed A dies. C may enforce specific per- 
formance of the contract against B 

A and B are joint tenants of land, his undivided moiety of which either 
may alien in his lifetime, but which, subject to that right, devolves on the 
survivor. A contacts to sell his moiety to C, and dies. C may enforce 
specific performance of the contract against B. 

(h ) Against whom Contracts cannot ht' specifically enforced^ 


28. Specific performance of a contract cannot be enforced 
What parties cannot be against a par^ thereto in any of the 
compelled to perform. following cases: — 

(a) if the consideration to be received by him is so grossly 
inadequate with reference to the state of things existing 
at the date of the contract as to be, either by itself or 
coupled with other circumstances, evidence of fraud, 
or of undue advantage taken by the plaintiff j 

[h) if his assent was obtained by the misrepresentation 
(whether wilful or innocent), concealment, circum- 
vention, or unfair practices of any party to whom 
performance would become due under 'the contract, 
^ or by any promise of such party which has not been 
“ substantially fulfilled; 

\ 1 

(c) if his assent was given under the influence of mistake of 
fact, misapprehension, or surprise: provided/that, 
when the contract provides for compensation in case 
of mistake^ compensation may be made for a m^ta^e 
within the scope of such provision, and the contract 
may be specifically enforced in other respects if 
proper to be so enforced. ' ^ 

, ' lUusiraiians^ -- ' " ' 



00 COURT noss. [Act VII. 

vu. Plaints m suits before Collectors under Madras Regida* 
I tion XU. of 1816. 

viii. Probate of a will, letters of administration, " and sav^ as 
, , regards debts and securities, a certificate under 

Bombay Regulation VUI. of 1807,”* where the 
amount or value of the property in respect of which 
the probate or letters or certificate shall be granted 
does not exceed one thousand rupees. 

IX. Application or petition to a Collector or other officer 
making a settlement ot land-revenue or to a Board 
of Revenue, or a Commissioner of Revenue, relatug 
to matters connected with the assessment of land or 
tlie ascertainment of rights thereto or interesis there- 
in, if presented premous to the final confimution of 
such settlement. 

t 

X Application relating to a supply for irrigation of water 
belonging to Government. 

xi. Application for leave to extend cnliivation, or to relm- 

quuh land, when presented to an ofiicer of landr 
revenue by a person bolding, under direct engage- 
ment with Government, land (d which the revenue 
is settled, but not permanently. 

xii. Application for service of notice of relinquishment of 

land, or of enhancement of rent 

xiii. Written authority to an agent to distrain 

XIV. First application (other than a petition contafaimg 
a criminal charge or mformation) for the summons 
of a witness or other person to attend, either to give 
evidence or to produce a document, or in respect of 
the production or filmg of anexliibit not being an 
affiikvit made for the immediate purpose of being 
produced in Court. 

xv‘ Bail-bonds m criminal cases, recognizances to prose- 
cute or give evidence, and recognizances for per- 
; ' sonal appearance or otherwise. 


I * The iiroide quoted have been enbetitated for the woida " and certi- 
ficate mentioned injthe First Sehednle to this Act annexed. No. la,” hy 
the Sucoesdon Gerbficate Act tyil, of 18^}, s 13 (a) 
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(i ) By a marriage-settlement, A, the father of the intended wife, 
covenants with C, the intended husband, to pay to C. his executors, ad- 
ministrators, and assigns, during A's life, an annuity of Rs. 5,0^. C dies 

insolvent, and the official assignee claims the annuity from A- ^ne 

on finding it clearly proved that the parties always ^ intended that this 
annuity should be paid as a provision for B and her children, may reclny 
the settlement, and decree that the assignee has no right to any part of the 
annuity. 

32. For the purpose of rectifying a contract in writing, the 

Presumption as to intoot Court must; be satisfied that all the 
of parties. parties thereto intended to make an 

equitable and conscientious agreement. 

83. In rectifying a written instrument, the Court may inquire 

^ what the instrument was intended to 
Pnoaplosofrect.ficat.oa. iulpded tO be 

its* legal consequences, and is not confined to the inquiry what 
the language of the instrument was intended to be. 

34. A contract m writing may be first rectified, and then, 

Speafic enforcement of if Ae plaintiff has SO prayed in his 

rectified contract. plaint, and the Court thinks fit, speci- 

, fically enforced. 

Ulusiration, 

I 

A contracts in writing to pay bis attorney, B, a fixed sum in lieu of 
costs The contract contains mistakes, as to the name and rights of the 
client, which, if construed strictly, would exclude, B from all rights under 
it. B is entitled, if the Court thinks fit, to have it rectified, and to an 
order for payment of the sum, as it at the time of its execution it had ex- 
pressed the intention of the parties. 


CHAPTER IV. 

Of the Rescission of Contacts. 

35.* Any person interested in a contract in writing may sue 
When rescission may be to have it rescinded, and such rescission 

- may be adjudged by the Court in an] 

or the following cases, namely : — 

(<?) where the pontract is voidable or terminable by the 
' plaintiff; ^ ^ 


words ” in writing” have been renealed hv th 
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CHAPHER ffiA * 

'Fbobatbs, Letibrs of AmaKisiRATioN, AND Certdicates of 
A ininasTBATiOH. 

19A* Where any person, on applying for the probate of a 
nhera too high a or letters of Mininistration, has esti- 
eonrt-fafe has heen paid. mated the prq>erty of the deceased to be 
of greater value than the same has afterwards proved to be, and 
has consequently paid too high a court-fee thereon, if, within six 
months after the true value of the properly has been ascertained, 
such person produces the probate or letters to the Chief Controlhng 
Revenue Authority “ for the Io(^ area"f in which the probate or 
letters has or have been granted, 

and delivers to such Authonly a particular inventory and 
t^uation of the property of the deceased, verified by affidavit or 
affirmation, 

and, if such Authority is satisfied that a greater fee was paid on 
the probate or letters than the law required, the said Authority 
may— 

(d) cancel the stamp on the probate or letters if such stamp 
has not been already cancelled; 

(fi) substitute another stamp for denoting the court-fee iriiich 
should have been paid tberecm ; and 

(0 make an allowance for the difference between them as in 
the case of spoiled stamps, or repay the same in monq^, at his 
discretion. 


18B. Whenever it is proved to the satisfaction of such Au- 

, Relief where debts dm thority that an executor or administrator 

has paid debts due from the deceased" 
been pud out of hi. estate. ^ ^ ^ 

out of the amount or value of die estate, reduces the same to a sum 
which, if n had been the whole gross omnnnt or value of the estate, 
would have occasioned a less court-fee to be paid on the probate or 
utters of adndnistiataon granted in respect of such estate than has- 
been actually paid thereon under this Act, 


by the Probate and Administratioa 
Act (XII of 1875), 8 6 ' 

. qnrted have been snbsdtnted fbr the words “ of the pro- 

vince by the Conrt Fees (Amendment) Act (X. of 1901) 
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<IS On adiudsing the rescission o£ a contract, the Court 
3,8. On aajn g g s„ 5 li 

relief .s granted to make any compensa- 

tion to the other which justice may require. 


' CHAPTER V. 

* / 

Of the Cancellation of Instruments. ' 


39. Any person against whom a written instrument, is void 

Whencandlahonmaybe or voidable, who has re^onable appre- 
ordered. hension that such instrument, ir left 

outstanding, may cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its discretion, so 
adjudge it, and order it to be delivered up and cancelled. 


If the instrument has been registered under the Indian Regis- 
tration Act, 1887 ,^® the Court shall also send a copy of its decree 
to the ofl&cer in whose oflBce the instrument has been so registered, 
and such officer shall note on the copy of the instrument contained 
in his books the fact of its cancellation. 


Illustraiiotts. 


(a.) .A, the owner of a ship, by fraudulently representing her to be 
seaworthy, induces B, an underwriter, to insure her. B may obtain the- 
cancellation of the policy. ' 

(fi) A conveys land to B, who bequeaths it to C, and dies Thereupon 
D gets possession of the land, and produces a forged instrument, stating 
that the conveyance was made to B in trust for him. C may obtain the 
cancellation of the forged instrument. 

(r ) A, representing that the tenants on his land were all at will, sells it 
to B, and conveys it to him by an mstrument dated the ist January X877. 
Soon after that day, A fraudulently grants to C a lease of part of the lands, 
dated the xst October 1876, and procures the lease to be registered under 
the Indian Registration Act, 1887.* B may obtain the cancellation of 
this lease. 

{d) A agrees to sell and deliver a ship to B, to be paid for by B's 
acceptances of four bills of exchange, for sums amounting to Rs, 30,000 
to be drawn by A on B The bills ate drawn and accepted,, but the ship 
is not delivered according’ to the agreement A Sues B on one of the 
bills. B may obtain the cancellation of all the bills. 


, * Act VIII. of 1871 has been altered in accordance' 

with Act III. of 1877, s. 2. 

f N. 
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*4 

be^ and baa in consequence 'paid too low a coort>fee diereon, die 
Chief Controlling Revenue Authority "for the local area”* in 
which the probate or letters has or have been granted may, on the 
value of the estate df the deceased being verified by ^davit or 
affirmation, cause the probate of letters of administration to be duly 
stamped on payment of the full court-fee which ought to have been 
originally paid thereon in respect of such value, and of the 
further penalty, if the probate or letters is or are produced within 
one year from the date of the grant, of five times, or, if it or 
ffiey IS or are produced after one year from such date, of twenty 
tunes, such proper court fee without any deduction of the court- 
fee originally paid on such probate or letters : 

Provided that, if the applmation be made within six months 
after the ascertainment of the true value of the estate and the dis- 
covery that too low a court-fee sms at first paid on the probate or 
letters, and if the said Authority is satisfied that such foe was paid 
ih consequence of a miatake, or dl its not being known at the time 
that some particular part dt the estate belonged to the deceased, 
and without any intention of fraud or to delay the payment of the 
proper court-fee, the said Authonty may remit the sud penalty, and 
canse the probate or letters to be duly stamped on payment only of 
the sum wanting to make up the fee which should have been at 
first paid thereon. 

19F. In the case of lettos of administration on which too 
Adminisinitor to give pn^ tt couit-foe bss been paid at first, 
par Rconty befbca letten the BBld A utho rity shall not CSUSe the 
atamped under secbon igE. jgnje to be duty Stamped in manner 

aforesaid until the administrator has given such security to the 
Court by which the letters of administration have been granted as 
ought a law to have been gtyen on the granting thereof in case 
the full value of die estate df dm deceased had been then ascertained. 


19G.t Where too low a court-fee has been paid on any pro- 

bstc Or leifors of administration in con- 

foD court fM on p\^tS[ Sequence of any mistake, or of its not 
Ac., within six months after being known at the lime that some par- 
discovery of under-payment, ticular part of ihe estate belonged to 
the deceased, if any executor or administrator acting under such 


'* The words quoted have bean substituted for the words *' of the 
province'’ by the Court Fees (A-nendruBut) Act (X. of 1901) 

if As to recovery of penalhei or J^foitures uomr s 19G, seethe 
Pirobate and Administration Act (VI. of iffip), s. ao (i) j 


„U»77.r -■ 

. .s void for „ oroperty lo 'Vh'ch A 


»id for uncertainty ,f«in\vhichA reversioner, i-n® - 

S,£s;i;»£r:’;r^s.j3.”'a £ 

(/I \s;rTitT«”““ p'““‘”irfo ““S “”■ - 

aiiegfog 

""t "f ^v^fo « s.K“o 

/r, A A. bequeaths prop y g '^'^^‘^“\^n^,qpnies that B and D 

,j ^g- children Cd ^.ny) % > ^ children, but C lifetime, insti- 

S^wSandcWdroooi B. chapter is binding Only 

43. A- declaration ma^e « ‘°hOT™esP«>w”ly-' S. 

ESecl of declaration. tag *5 persons for whota. l£ 

vfhete any ot the 
in existence at tne 

trustees. . 

llhislrai^on^ 

, T, U I rsilpored wife, and her mother, are 
ti- An \n a suit to which B, his S solemnized, and 

aefandVa5:"eaija a^^"ir„S 

. recovery o£ B. in® ' 
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before whidi the applicfttion for probate or letters of administrar 
tion vas made to hold an inquiry into the tree value of the 
property : 

Provided that no such motion shall be made after die eiqii- 
xation of sia months from the date of the exhibition of the inven- 
tory required by section syy of the Indian Succession Act, 1865,* 
or, as die case may b^ by section 98 of the Probate and Adminis- 
tration Act, i88i.f 

(5) The Court, when so moved as aforesaid, shall hold, or 
cause to be held, an inquiry aimordingly, and shall record a find- 
ing as to the true value, as near as may be, at which the property 
of the deceased should have been estimated. The Collector shall 
be deemed to be a parly to the inquiry. 

(d) For the purposes of any such inquiry, the Court or 
person authonxed by the Court to hold the inquiiy may examine 
the petdoner for probate or letters (tf administration on oath 
(whether in person or by commission), and may take such further 
evidence as may be produced to prove the true value of the pro- 
perty. The person authorised as aforesaid to hold the inquiiy 
shall return to the Court the evulence taken by him, and report the- 
result of the inquiry, and such rqiort and the evidence so taken 
shall be evidence m the proceeding, and the Court may record a- 
finding m accordance with the report, unless it is satisfied that it is 
erroneous. 

(7) The finding of the Court recorded under sub-section (5)- 
shall be final, but shall not bar the entertainment and disposal by 
the Chief Controlling Revenue Authority of any application under 
secdon 19E. 

(S) The Local Government may make rules for the guidance 
of Collectors m the exercise of the powers conferred by sub- 
secuon (j). 

191 1 (/) No order entitling the petitioner to the grant of 
Faymsat of court^ees in probate or letters of administration shall 
Ri|iect of probatos and lob- be made upon an application for snch 
to of adminiBtntion. jjip petitioner has filed m the 

Conrt a valuation of the property in die form set forth in the Tniri 
Schedule, and the Court la satisfied that the fee mentioned in 
No. II the First Schedule has been paid on such valuation. 


* Act X of 1865. 


j; Stt foot-note f at p. 25 


t ActV of 1881. 
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of 1877.] 


(/) to make any order binding on the Secretary of State 
for India in Coiincil, on the Governor-General in 
Council, on the Governor of Madras in Coiincii, on 
the Governor of Bombay in Council, or on the Lieu- 
tenant-Governor of Bengal ; 

(^) to make any order on any other servant of the Crown as 
such, merely to enforce the satisfaction of a claim 
upon the Crovin; or 

(^) to make any order which is otherwise expressly exclu- 
ded by any law for the time beirig m force. 


46. Every application under section 45 must be founded on 
. . , an affidavit of the person injured, stat- 

Applicatxon ow ma e. matter in question, 

his demand of justice, and the denial thereof ; and the High Court 
may, in its discretion, make the order applied for absolute in the 
„ . first instance, or refuse it, or grant a rule 

roce are ereon. cause why the order applied for 

should not be made. 

If in the last case the person. Court, or corporation complain- 
j shows no sufficient cause, the 

® ‘ High C ourt may first make an order in 

the alternative, either to do or forb ear ihe act mentioned in the or- 
der, or to signify some reason to the contrary, and make an an- 
swer thereto by such day as the High Court fees m this behalf. 


47 . If the person, Court, or corporation, to whom or to 

Peremptory order. ® “a^es no 

answer, or makes an insufficient or a 

false answer, the High Court may then issue a peremptory order to 
do or forbear the act absolutely. 

48. Every order under this chapter shall be executed, and 

Execution of, and appeal ins.y be appealed from, as if it were a 
from, orders decree made in the exercise of the or- 

dinary original civil jurisdiction of the High Court. 

49. The costs of all applications and orders under this 

Costs. chapter shall be in the discretion of the 

High Court. 


Bar to issue of inanda- 50. Neither the High Court nor 

any Judge thereof shall hereafter issue 
any writ of mandamus* 


1. of i877>r-^ 
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i. the fees cbaigeable for serving and executing processes 
issued fay such Court in its appdlate jurisdiction, and bjr the other 
Civil “ and Revenue”* Courts established within the local limits of 
such jurisdiction ; 

li. the fees chargeable for serving and executing processes 
issued by the Criminal Courts established within such limits in the 
case of offences other than offences for which police^fficers may 
arrest without a warrant; and 

ill. the remuneration of the peons and all other persons em- 
ployed by leave of a Court in the service or executton m processes. 

The High Court may, from time to time, alter and add to the 
rules so made. 


All such rules, alterations, and additions shall, after being 
Confirmation and pnblica- confirmed by the Local Government, 
tion of rales. and sanctioned by the Governor-General 

d India in Council, be published in the local official Gazette, and 
shall thereupon have the force of law. 


Until such rules shall be so made and published, the fees now 
leviable for serving and executing processes shall continue to be 
levied, and shall be deemed to be fees leviable under this Act. 


21. A table in the English and Vernacular languages, show- 
Trf*i — - - '“g the fee chargeable for such service 

and exicution, shall be exposed to view 
In a conspicuous part of each Court. 


^ For Dotaficatioiu issued under the powers eonfened by this seetloa 
{n>-> 

(I) Bombay. «w Bombay List of Local Rules and Qidac^ Vol. I., 
Ed 1896, pp 36 and 37 , 

(a) Burma, ta Burma GaatUt, 1891, Pt I , p X 4 i , t 

(3) Madras, m Madras List of Local Rules and Oidecs, Vol I., 

Ed 1898, pp 18 and ig , _ 

(4) North-Western Frovincoi and Ondh, stir North-Western TO- 

vmees and Ondh List of Local Rules and Orders, Ed. 1894, 
" P 33 » 

(5) Central Provinces, sm Central Provinces List of Local Rules 

' and Orders, Ed 1896, p. si. . 

* In Punjab the words qnoted in s so, d. i, has been repealed tne 
Punjab Land Revenue Act (XVll. (d 1887) 
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When such obligation arises horn contract, Court shall be 
guided by the rules and provisions contained m Chapter il. ox this 

Act. 

When the deEendapt invades or threatens to invade the plaint- 
iff’s right to, or enjoyment of, property, the Court may grant a 
perpetual injunction in the following cases (namely) : 

(o) where the defendant is trustee of the property for the 
plaintiff ; 

(J) where there exists no standard for ascertaining the actual 
damage caused, or likely to be caused, by the in- 
vasion ; 

(c) where the invasion is such that pecuniary compensation 
would not afford adequate relief; 


(d) where it is probable that pecuniary compensation cannot 
be got for the invasion ; 

(«) where the injunction is necessary to prevent a multi- 
plicity of judicial proceedings. 

Explanation . — For the purpose of thissecticn trade*m'i'’k ij 
property. 


Illustrations. 


(a ) A lets certain land to 6, and B contracts not to dig sand or gravel 
thereout. A may sue for an injunction to restrain B from digging in vio- 
lation of his contract, 

(5 ) A trustee threatens a breach of trust His co-trustees (if any) 
should, and the beneficial owners may, sue for an injunction to prevent the 
breach. 

{p ) The directors of a public company are about to pay a dividend 
out of capital or borrowed money Any of the shareholders may sue for an 
injunction to restrain them 

{d ) The directors of a fire and life insurance company are about to 
engage in marine insurances Any of the shareholders may sue for an in- 
junction to restrain them 

{e ) A, an executor, through misconduct or insolvency, is bringing the 
property of the deceased into danger. The Court may grant an injunction 
to restrain him from getting in the assets 


{f) A, a trustee for B, is about to make an imprudent sa’e of a small 
part of the trust-property. B may sue for an injunction to restrain the sale 
though compensation in money would have afforded him adequate 


Ig) A makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B and his children A then contracts to sell 
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so 


24. {Repealed bp the Repealing and Amead^ (Act Ztl. ^ 


CHAPTER V. 

Of the Mods of DBynsG Fsss. 

of fees fay referred to m sectiOD 

stomps. 3, or chargeable under this Act, shall 

be collected bjr stamps. 

26. The stamps used to denote any fee chargeable 
Stamps to fae impressed or under this Act shall be impressed or 
adhesive. adhesive, or partly impressed and partly 

adhesive, as the Governor-General of India m Council may, by 
notification in the Qauite of India, from time to time direct.* 

Rules for supply, number. 27. The Local Government may, 
leneimi, and keeping of from time to time, make rules for regular 
accounts of htampi. ting^ 

(e) the supply of stamps to be used under fins Act, 

(d) the number of stamps to be used for denoting any fee 
chargeable under this Act, 

^ (e) the renewal of damaged or spoiled stamps, and 

(d) the keeping of accounts of all stamps used under this 

Act: 

Provided tha^ in the case of stamps used under section 3 in 
a High Court, such rules shall be made wlfo the concurrence of 
file Chief Justice of such Court. 

All such rules shall be published in the local official Gazette, 
and shall thereupon have the force of law. 

28. No document which ought to bear a stamp under this 
Stamping documents m- Act shall be of any validity unless and 
advertently received. Until it is properly Stamped. 

But, if any such document is, tbrongb mistake or inadvertence, 
received, filed, or used in any Court or office without being pro> 
perly stamped, the presiding Judge or the head of the office, as 

* For rules as to len of court-fees by adhesive and impressed stamps, 
see Guntte tf India, 18^, Pt I , p. i8g 
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threatens to remove certain pillars wh*ch help to support B’s mine. B may 
sue for an injunccion to restrain him from so aoio§^ 

fsl A rin«s b Us or makes some other unnecessary noue so near a 
house as to mrertere materially and unreasonably vuth the phpical comtoct 
of the occupier, B. B may sue for an injunction restraining A rrom making 

the noise. 


y.) A pollutes the ait with smoke so as to interfere materially with the 
physical comfort of B and C, who carry on business in a neignoourmg 
house. B and C, may sue for an injunction to restrain the pollucion- 

(a.) A infringes B*s patent. If the Court is satisfied that the patent is 
valid, and has been infringed, B may obtain an injunction to restrmn tne 
infringement. 

(v.) A pirates B’s copyright. B may obtain an injunction to restrain 
the piracy, unless the work ot which copyright is claimed is libellous or 
obscene. 


(s> ) A improperly uses the trade-mark of B. B may obtain an injunc- 
tion to restrain the user, provided chat use of the trade-mark is honest. 

(v.) A, a tradesman, holds out B as his partner against the wish and 
without the authority of B B may sue for an injunction to restrain A 
from so doing. 

(y.) A, a 1 iry emiiient man, writes letters on famiIy-top^c^ '•o B. After 
the death ot A and B C, wuo is B’s residuary legatee, proposes to make 
money by publishing A’s letters D, who is a’s executor, has a property 
in the letters, and may sne tor an injunction to restrain B from publishing 
them. 


(j ) A carries on a manufactory, and B is his assistant In the course 
of his business, A imparU to B a secret process of value. B afterwards 
demands money of A, threatening, in case of refusal, to disclose that process 
to C, a nvdl manufacturer. A may sue for an injunction to restrain B from 
disclosing the process. 


55. When, to prevjm the breach of an obligation, it is neces- 

Mandatory injunctions. Compel the performance of cer- 

tain acts which the Court is capable of 
enforcing, ihe Court may, in us d.scretion, grant an injunction to 
prevent the breich complained of, and also to compel performance 
of the requisite acts. 

lUusiralians, 


to the access and use of 

which B has acquired a right under tne Indian Limitation Acc, iS77 Part 

obtain an mjuncuon, not only to restiaia A from ailner 
llght?^ ^“^Wings. but al.o to pull do.va so much of them as obstructs B's 


* The reference to Acc IX. of 1S71 
with Act XV. of 1S77, s 2. 


has been altered in accotdaace 



jfl COUST FEES. [Act VII. 

iv. All fees ordeied to be repaid under this section maj be 
recovered as if they \rere fines imj^sed by the Court. 

82. \Riptdti hy the Jtepeatwg ami Amendwg Aet\(Xll. 
iBgth 

88. Whenever the filing or exhibition in a Criminal Court 
Admisnonincnminalcatts of a document in respect of which &e 
oEdocnmenis on which pro. proper fee has not been paid is, in the 
per fee hu not been paid. opinion of the presiding Judge, necessary 

to prevent a failure of justice, nothing contained lu section 4 
or section 6 shall be deemed to prohibit such filing or exhibinon. 

84. * (/) The Local Government may, from time to time, 

- .. make rules for regulating the sale of 

Sale of s mpa. Stamps to be used under this Act, the 

persona by whom alone such sale » to be conducted, and the duties 
and remuneration of snch persons. 

(a) All such rules shall be published in the local official 
Gasette, and shall thereupon have the force of law. 

(y) Any person appointed to sell stamps who disob^s any 
rule made uudci this section, and any person not so appointra who 
sells or offers for sale any stamp, shall be punished with imprison* 
meat for a term which may extend to six mouthy or with fiue which 
may extend to five hundred rupees, or with botii. 

85. The Govemo^General of India in Council may, from 
Power to reduce or remit time to tune, nobficationf m the 

fees. GfoeiU </ reduce or remit, m the 

whole or in any part of British India, all or any of the fees mention- 
ed m the first and second schedules to this Act annexed, 

and may, m like manner, cancel or vary such order. 

85. Nothmg in Chapters XL and V. of this Act applies to the 
SannEof fees to certain commission payable to the Accountantr 
officers at High Couru. General of the High Court at Fort 
William, or to the fees which any officer of a High Court is allowed 
to receive in addition to a ^ed salary. 

* S 34 has been sabatitnted for the original by the Repealing and 
Amending Act (Xll of i8gi) 

f For Nutibcation No ^50 dated September 10, i8Sg as amended 
and added to by snbsequent Notidcations, see Appendix 
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(;) 

(A) 


when the conduct of the applicant or his agents has 
been such as to disentitle him to the assistance of the 

Court , 

where the applicant has no personal interest in the matter. 


Illustrations 


(a.) A seeks an injunction to restrain his partner, B, from 
the partnership debts and effects It appe^s that A had pos- 

sessed himself of the books of the firm, and refused B access to them. I he 


Court will refuse the in}unction 

( 3 ) A manufactures and sells crucibles, designating them as “ patent 
plumbago crucibles,” though, in fact, they have never been patented. B 
pirates the designation A cannot obtain an injunction to restrain the 


piracy. 


(c.) A sells an article called “ Mexican Balm," stating that it^ is com- 
pounded of divers rate essences, and has sovereign medicinal qualities. B 
commences to sqll a similar article, to which he gives a name and descrip- 
tion such as to lead people into the belief that they are buying A's Mexican 
balm A sues B for an injunction to restrain the sale B shows that A's 
Mexican balm consists of nothing but scented hogs’ lard A's use of his 
description is not an honest one, and he cannot obtain an injunction. 


57 . Notwithstanding section 56, clause / where a contact 
Injunction to perform comprises an affirmative agreement to do 
negat.ve agreement. a certain act, coupled With a negative 

agreement, express or implied, not to do a certain act, the circums- 
tance that the Court is unable to compel specific performance of 
the affirmative agreement shall not preclude it from granting an in- 
junction to perform the negative agreement: provided that the 
applicant has not failed to perform the contract so far as it is bind- 
ing on him. 

lllustrattons 


(а ) A contracts to sell to B for Rs. 1,000 the good-will of a certain 
business unconnected with business-premises, and further agrees not to 
carry on that business in Calcutta B pays A the Rs 1,000, but A carries 
on the busmen in Calcutta. The Court cannot compel A to send his cus- 
tomers to B, but B may obtain an injunction restraining A from carrvin^ 
on the business in Calcutta 

(б ) A contracts to sell to B the good-will of a business. A then sets 

up a similar busmess close by B's shop, and solicits his old cultomerfto 
deal with him This is contrary to his implied contract, and B may obtain 
an injunction to restrain A from soliciting customers, and from dLs ^ 
act whereby their good-will may be withdrawn from B, S y 

^ ^ With B to SinSf for twfilvfi Tvinnflio U> i-Xm L ^ 

t, .n P„bhc peS,™^orof 
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SCHEDULE l.-{eonlwutd). 
Ad^oaUrm Fm — {cmUtnttei). 


Number 


Proper Feb 


When such amount or value 
evceeds tbir^ thousand rn- 
pees, for every two thousand 
rupees or part thereof in 
eacess of thirty thousand ru- 
pees, up to fifty thousand 


rupees 


Fifteen rupees 


Twenty rupees 


Twenty rupees 


When such amount or value 
exceeds fiffy thousand rupees, 
for every five thousand rupees 
or part thereof in excess of 
fifty thousand rupees 


Provided that the maximum 
fee leviable on a plaint or 
memorandum of appeal shall 
be three thonsand rupees 


Twenty-five rupees I 



ACT NO. II. OF 1899 . 
The Ittdlaa Stamp Jet, 1899. 

amendid up io June igoy^ 


CONTENTS. 


CHAPTER 1 . 
Preliminary. 

Sections 

1. Short title, extent, and com- 

mencement. 

2. Defimtions , 


CHAPTER II. 
Stamp-duties. 

Aj^Ofihe Ltabihty of InstrxmmU 
to Duty, 

3. Instruments chargeable with 

duty. 

4. Several Instruments used in 

single transaction of sale, 
viortgage, or settlement, 

5. Instruments relating to several 

distinct matters. 

6. Instruments coming within 

several descriptions in sche- 
dule 

7. Policies ci sea-insurance. 

S Bonds, debentures, or other se- 
curities issued on loans under 
Act XL, 1879. 

9. Power to reduce, remit, or com- 
pound duties, 

B,-—Of Stamps and the mode of 
using them. 

JO. Duties how to be paid 

II. Use of adhesive stamps. 

6,000,-25-7-1907. 


Sections 

12. Cancellation of adhesive stamps. 

13. How instruments stamped with 

impressed stamps are to be 
written. 

14. Only one instrument to be on 

same stamp. 

15. Instrument written contrary to 

section 13 or 14 deemed 
unstamped. 

16. Denoting duty. 

C, —Of the Time of stamping 

Instruments, 

17. Instruments executed m British 

India. 

18. Instruments other than bills, 

cheques, and notes executed 
out of Bntish India 

19 Bills, cheques, and notes drawn 

out of British India. 

D. —Of Valuations for Duty 

20 Conversion of amount expressed 

in foreign currencies 

21. Stock and marketable securities 

how to be valued. 

22. Effect of statement of rate of 

exchange or average price. 

23. Instruments reserving interest. 
23A. Certain instruments connected 

with mortgages of marketable 
securities to be chargeable as 
agreements. 

Acfc II., i8gg,— I. 
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SCHEDULE I. — {ecn/tnued). 
Ad-volorm Fees — {em/imed). 


Nuubbr 


PaOPBR f CR. 

• 

(a)— If the amount or value 


6< Copy or trans- 

of the subject-matter 
» fifty or less than 
fifty rupees 

Four annas 

lation m a judg- 
ment or order not 
beine. or havmethe- 

(A.)— If such amount or \alue 


force of, a decree— 

exceeds fifty rupees .. 

Eight annas 

ietd). 

■ 

When such judgment or order 
u passed by a High Court .. 

One rupee 

f 

When such decree or order is 
made by any Ci\il Court 
other than a High Court, or 
any Reienuc Court— 

(a.)— If the amount or \a1ue 

a 

7 . Copy of a de- 

of the subject-matter 
of the suit wherein 
such decree or order 
u made u fifty or less 
than fifty rupees . 

Eight annas 

cree or order having 
the force of a decree 

(i) If such amount or value 
esiceeds fifty rupees ... 

One rupee. 


When such decree or order is 
made by a High Court . . 

Fonr rupees 




CONTENTS. 


3 


Sections. 

(2) Procedure where Collector 
feels doubt as to duty 
chargeable. 

57. Statement of case by Chief Con- 

irolling Revenue-authority to 
High Court or Chief Court. 

58. Power of High Court or Chief 

Court to call for further parti- 
culars as to case stated. 

59 Procedure in disposing of case 
stated 
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COtiRT FEES. 


[Act VII* 


SCHEDULE l,’~-{emitnued), 
Ad^Imm Fm — (emtftnued) 


Number. 


II.* Probate of a 
mil or letters of ad* 
ministration with or 
without will annexed 


Proper Fee. 


If the amount or \alne of 
the propert) in respect of 
which the grant of probate* 
or letters IS made exceeds 
one thouund rupees. 


Two per centum 
on such amount 
or value provid- 
ed that, when, af- 
ter the grant of a 
certificate under 
the Succession 
Certificate Act, 
1889, or any en- 
actment repealed 
by that Act. or 
under the Regula- 
tion of the Bom- 
bay Code, No 
VIli of 1837, in 

respect of any pro- 
perty incluocd in 
Bnoshite,agrantof 
probate or letters 
of administration 
IS made in respect 
of the same es- 
tate, the fee pav- 
able in respect of 
the latter grant 
ahall be reduced 
by the amount of 
the fee paid in 
respect of the for- 
mer granL 


- * Nos 11, IS, and laA have been substituted, by the Succession Cer* 

tificate Act (VII. ^ 1889], s 13 (j), fw Nos. ii and 12 as originally en- 
acted. 
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(5) **BiU of exchange’* means a hill of exchange as defined^ 
hy ihe JNegoiiaUe Insfruminis Act^ i88zf and includes also a hundi 
and any other document entitling or purporting to entitle any psrson, 
whether named therein or not, io payment by any other person of on 
to draw upon any other person for, any sum of money: 

In the old Act the definition of “bill of exchange” was merely this t 
“ ' Bill of exchange ' includes a hundi.*' 

( 5 ) "Bill of exchange payable on demand" includes — 

(a) an order for ihe payment of aty sum of money hy a bill of 
exchange or promissory note, or for the delroery of any 
bill of exchange or promissory note in satisfaction of 
any sum of moneys or for ihe payment of any sum of 
money out of any particular fund which may or may 
not be available^ or upon any condition or contingency 
which may or may not be performed or happen; 

(5) an order for ihe payment of any sum of money weekly ^ 
monthly y or at any other stated periods ; and 

(c) a letter of credit^ that is to say, any instrument by which 

one person authorizes another io give credit io the per- 
son in whose favour it is drawn: 

(,4) "Bill of lading” includes a through bill of lading f 
hut does mi include a malis receipt : 

In the old Act, the definition of “ bill of lading " was as follows { 
“ ‘ Bill of lading* means any instrument signed by the owner of a vessd or 
his agent, acknowledging the receipt of goods therein described, and under- 
taking to deliver the same at a place and to a person therein mentioned 
or indicated.” 

(5) “ Bond ” includes — 

(a) any instrument whereby a person obliges himself to oay 
money to another, on condition that the obligation 
shall be void if a specified act is performed, or is 
not performed, as the case may be ; 

(d) any instrument attested by a witness, and not payable 

to order or bearer, whereby a person obliges himself 
to pay money to another ; and 

(c) any instrument so attested, whereby a person obliges 
himself to deliver grain or other agricultural produce 
to another : 


* Act XXVI. of 18S2. 


40 


COURT FEES. 


[Act VII. 


SCHEDULE l^eon/med). 
Ad-vdhrm Ftts—{mtmed). 


Nuubkr 


ifl* Certifica to 
nflder the Soecea* 
Sion Certificate Act, 
i889-~(eeiiM ], 


PxoPBR Feb. 


BM 


' (2) Whether or not 
any poner with 
re<pect to a seen* 
rity rotcified in a 
certificate haa 
been conferred 
under the Act, 
and where such a 
power haa been 
ao conferred, 
whether the 
power la for the 
receiving of m* 
toreat or dm* 
denda on, or for 
the negotiation 
or trans& of, the 
aecnrity, or for 
both purposes, 
the \alue of the 
seen rity is its 
market'Valne on 
the day on whicb 
the incloaion of 
the security m the 
certificate is ap* 
plied for, so far 
as such value can 
be ascertained. 


• Nos If, 13 , and laA have been substituted, by the Succession C^t* 
ficatoActfVII of 1889 ), s. 13 {/), for Nos. n and is as onginaiiy 
enacted 
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In cl. (i), after the words, “ appoint in this behalf,” the words " fay 
name or m virtue of his office” have been omitted. 

(70) ‘‘Conveyance” mcludes a conveyance on sale mid every 
instrument by which property, whether moveable or iipmoveable, 
is transferred tnier vivos^ and which is not otherwise specifically pro- 
vided for hy Schedule 1. 

The old definition of “ conveyance” was as follows “ (p) ‘ Conveyance 
means any instrument by which property (whether moveable or immoveable) 
IS transferred on sale.” 

(77) “ Duly stamped,” as applied to an instrument, means 
that the mstrument bears an adhesive or impressed stamp of not less 
than the proper amount^ and that such stamp has been affixed or used 
in accordance with the law for the time being m force in British 
India : 

In the old Act, the definition of ” duly stamped ” was as follows “ {lo) 

‘ Duly stamped/ as applied to an instrument, means stamped, or written 
upon paper bearing an impressed stamp, in accordance with the law in 
force in British India when such instrument was executed or first executed.” 

(7P) “ Executed ” attd “ execution ” used with reference 
to instruments, mean “ signed ” and “ signature : ” 

(73) Impressed stamp ” includes— 

(a) labels affixed and impressed by the proper officer, and 
(5) stamps embossed and engraved on stamped paper ^ 

(74) “ Instrument ” includes every document 'by which any 
right or Itabiltiy is oi purports to be created, it ansf erred, limited, 
extended, extinguished or recorded 

{15) Instrument of partition” means any instrument 
whereby co-owners of any property divide or agree to divide such 
property in severalty, and includes also a final order for effecting 
a partition passed by any Revenue-authority or any Civil Court 
and an award by an arbitrator directing a partition . 

The Italicized words in the above definition are new. 

{16) " Lease” means a lease of immoveable property, and 
includes also — 

(a) a patta ; 

(J) a kabuliyat or other undertaking in writing, not being 
a counterpart of a lease, to cultivate, occupy, or pay 
or deliver rent for, immoveable property ; 
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COURT TXHS. 


[Actvn* 


SCHEDULE I.— (tfwi/iawrf). 
Ad-valorm Fns-~{eotttinued). 


Number. 


13 * Applieabon to 
the Chief Court in the 
Punjab for the exer* 
cue of ita jansdictioti 
nnder section 70 of 
the Punjab Courts 
Act, 1834, as amended 
bjr the Punjab Courts 
Act, 1899, or to iko 
Court t^iho Ptnonaal 
Conmuaonor of Iko 
Punjab fir the extr- 
eui ^ til rttisunud 
juniduttoH undir 
uctum 84 o/thi Pun^ 
jab Tonanty Act, i88y 


Proper Fee 


1 


When the amount or value 
of the subject-matter in dis- 
pute does not exceed twenty- 
five rupees ... • 


Two rupees. 


» 


Wben(Snch amount or value 
exc^a twenty-five rupees »» 


The fee leviable on 
a memonndum 
of appeal 


L 


14 1 Application to 
the Chief Court of 
Loner Burma for the 
exercise of its revi- 
sional junsdicbon 
nnder section 62a of 
the Code of Civil 
Procedure or section 
35 od the Provincial 
Small Cause Courts 
Act, 1887. 


' When the amount or value 
of the subject-matter in dis- 
pute does not exceed twenty- 
five rupees ... 


When such amount or 
value exceeds twenty-five 
rupees ••• ••• 


Two rupees. 


The fee leviable on 
a memonndum of 
appeal 


• This number has been added by the Punjab Courts Act (XVII . 
of 1884), s 71, as amended by the Pnnjab Courts Act (XXV of 18^ e. 0, 
exceptthe Italicised words, whidi have been added by Act IX 01 1900. 

t The words and figures in the first column of No 14 h^ be« su 
tltuted for those inserted ny the Lower Burma Courts Act (XI ot 1009;, 
a 84.— Fee the Lower Burma Courts Act (Vi of ifiOOi, Sch I , rt 1. 
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(3) includes any insurance of goods, merchandise or pro- 
perty for any transit which includes, not only a sea- 
risk wiihin ihi meaning of clause («), but also any 
otlier risk incidental to the transit insured from the 
commencement of the transit to the ultimate destina- 
tion covered by the insurance : 

Where any person, in consideration of any sum of money 
paid or to be paid for additional freight or otherwise, 
agrees to take upon himself any risk attending goods, 
merchandise, or property of any description wnat- 
ever while on board of any ship or vessel, or engages 
to indemnify the owner of any such goods, merchan- 
dise, or proper^ from any risk, loss, or damage, such 
agreement or engagement shall be deemed to be a 
contract for sea-insurance : 

In the former Act the definition of “ policy of sea-insuxance was 
included in the definition of “ policy of insurance," and was immediately 
after sub-clause (c) of the present cl (rp), and ran thus : “ . . . It 
policy of insurance) includes also a policy of sea-insurance, such a policy 
(a) meaning any insurance made upon any ship or vessel,’* Sm The rest 
of the words are in sub-clauses (a) and (<$}, and in the last para, of cl. (ao), 
except the Italicized words, which are new. 

(27) " Power-of-attorney” includes any instrument (not 
chargeable with a fee under the law® relating to court-fees for the 
time being in force) empowering a specified person to act for^ and in 
the name of, the person executing it : 

In the definition of “ power-of-attorney,” the italicized word includes 
has been substituted for the word " means j” the italicized words /or, and, 
after “ act," are new , and the italicized word fmme has been substituted for 
“ stead ” 

(22) “ Promissory note” means a promissory note as de^ 
fined hy the Negoitahle Instruments Act i88i jf 

xi also includes a note promising the payment of any sum of 
money out of aty particular fund which may or may not hg available, 
or upon any condition or contingency which may or may not ie 
formed or happen : 

(23) Receipt includes any note, memorandum or writing-— 

(n) whereby any money, or any bill of exchange, cheque, 
or promissory note is acknowledged to have been 
received, or 


* ActVII of 1870. 


t Act XXVI. of i88i. 
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SCHEDULE I —{cett/tiiued). 

Tabu p/ Ha/a of Ad-valorm Fees kvwhU on the Imlitution 

tf Suits, 


Whon thenniountor 
talt'c of the subject- 
mVlu c\cccas 

But does not ctcced 

Proper Fee. 

t 

Rs 

Rs 

Rs A. P. 

0 

5 

060 

S 

10 

0 IS 0 

JO 

>5 

ISO 

>5 

so 

t 8 0 

so 

as 

I 14 0 

as 

SO 

340 

3»> 

3 S 

3 to 0 

IS 

40 

300 

40 

4 S 

360 


SO 

3 IS 0 

so 

55 

4 3 0 

5 S 

do 

4 S 0 

fio 

6S 

4 14 0 

H 

70 

S 4 0 

70 

75 

S *0 0 

7 S 

So 

d 0 0 

Fo 

8S 

d d 0 


00 

die 0 

(fO 

93 

7 8 0 

OS 

Joo 

7 S 0 

u-o 

no 

840 

JIO 

ISO 

900 


*30 

9 13 0 

t“J 

140 

10 6 0 

J 40 

>50 

tl 4 0 

1 ' t 

Ido 

IS 0 0 

vn 


t2 13 0 

i;> 

X‘>'> 

13 t> 0 

tin 

X50 

14 4 0 

tf.t 

SCO 

IS 0 0 

J' • 

SIO 

15 «" ® 

.i‘< 

?co 

Id b 0 

1* 1 

-JO 

17 M ® 









STABIF. 


IS 


duty of the amount indicated in that schedule as the propet duty 
therefor respectively, that is to say- 

fa) Every instrument mentioned in that schedule which, not 
having been previously executed by any person, is 
executed in British India on or after the first day or 
July, i8gg; 

(d) every bill of exchange, cheque, or promissory note 
drawn or made out of British India on or after that 
day, and accepted or paid, or presented for accept- 
ance or payment, or endorsed, transferred, or other- 
wise negotiated, in British India; and 

(tf) every instrument (other than a bill of exchange, cheque, 
or promissory note) mentioned in that schedule^ 
which, not having' been previouly executed by any 
person, is executed out of British India on or after 
that day, relates to any property situate, or to any 
matter or thing done or to be done, in British India, 
and is received in British India : 


Provided that no duty shall he chargeable in respect of-— 

(/) any instrument executed by, or on behalf of, or in favour 
of. Government m cases where, but for this exemption, the Govern- 
ment would be liable to pay the duty chargeable in respect of such 
instrument ; 

(a) any instrument for the sale^ transfer, or other disposition, 
etiher absolutely or by way of mortgage or otherwise, of any ship or 
vessel, or any part-interest, share, or property of, or in any ship or 
vessel registered under the Merchant Shipping Act, iSg^^ or under 
Act XIX. of i8g8, or the Indian Registration of Ships Act, 18^1 
as amended by subsequent Acts. 


4. (/) Where, in the case of any sale, mortgage, or settlement, 
Several instruments used Several Instruments are employed for 
in single transaction of sale, completing the transaction, the princioai 

rTf’" rr O 'ns‘'«®®»‘OBly8haUbechargeablemth 

the duty prescribed in Schedule I., for the conveyance, mortgage 
or settlement, and each of the other instruments shall be chargeable 
with a duty of one rupee instead of the duty (if any) prescribed for 
It in that schedule. 


* 57 & S8 Vict., c. 60.,- 


t Act X. of 1841, 
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SCHEDULE 1 —ifotthttttei). 
lahit 0 / Rafts of Ad~valorm Fees, <C(mtinued). 


When the amount or 
\alue of the fcubject* 

1 

1 

1 

Dut does not exceed 

Proper Fee 

matter cuecdb 


1 

Ks 

Rs 

Rs A P 

570 

£S0 

43 8 0 

S 50 

590 

44 4 0 

590 

600 

45 0 0 

Coo 

dio 

45 to 0 

6io 

Cio 

46 8 0 

C 30 

^30 

47 4 0 

630 

£40 

48 0 0 

C40 

650 

4S I? 0 

<’50 

Cfio 

49 8 0 

C.o 

C70 

SO 4 0 

670 

680 

51 0 0 

CSo 

C90 

51 12 0 

6;o 

700 

52 8 0 

7 W 

710 

53 4 0 

710 

720 

54 0 0 

7:0 

730 

54 «2 0 

7 'io 

740 

55 8 0 

740 

7 S 0 I 

56 4 0 

yfo 

760 

57 0 0 

7 fi'> 

770 

57 »2 0 

7^ij 

780 

58 8 0 

7Pt, 

790 

49 4 0 

7 'tO 

tfco 

Co 0 0 

ho** 

810 

Co IS 0 

'»*lf 

8ao 

6 t S 0 

'I'l 

{;*f 

850 

840 

U2 4 0 

C3 a 0 

Aft 

850 

63 IS 0 


800 

64 8 0 


870 

Cs 1 0 

ftjfi 


C> 0 0 


fcoo 

12 0 

*1 1 

f03 

fi? 8 0 

Of 0 

fiXW 

()■» 4 '* 
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’ (4) Where any sea-msui ance is made for or upon a voyage, 

and also for lime, or to extend to or cover any time beyond thirt)* 
davs after the ship shall have arrived at her destination and been 
there moored at anchor, the policy shall be charged \vith duty as a 
policy for or upon a \oyage, and also with duty as a policy tor 

time. 

la s 7 the italicized figures 506 have heea substituted for the figures 
» es ” the words and figures, “ Merchant Shipping Acr, 189^,“ have been 
substituted for the words and figures, " Merchant Shipping Act Amend- 
ment Act, 1862 , ” and the word sea-policy, has throughout been suostituted 
for the words, “ policy of sea-insurance." 

8. Notwithstanding anything in this Act, any local au* 
Bonds.debentures, or other thoiity raising a loan under the provl- 
securities issued on loans sions of the Local Aulhoriiies^ Loans 
under Act XL, 1S79. 1S79,* OT of any Other law for ihe 

time being in force, by the issue of bonds, debentures, or other 
securiiies, shall, in respect of such loan, be chargeable with a duty 
of eight annas per centum on the total amount of the bonds, de« 
bentures, or other stcuriius issued by it, and such bonds, deben- 
tures, or other seofriites need not be stamped, and shall not be 
chargeable with any further duty on renewal, consolidation, sub- 
division, or otherwise. 

(2) The provisions of section (r) exempUng certain bonds, 
debentures, or other secuntm from being stamped and from 
being chargeable with certain further duly shall apply to the bonds, 
debentures, or other securiffes of all outstanding loans of the kind 
mentioned therein, and all such bonds, debentures, or other sicuriliis 
shall be valid, whether the same are stamped or not: 

Provided that nothing herein contained shall exempt the icca! 
authority which has issued such bonds, debentures, or other semri- 
ites, from the duty chargeable in respect thereof prior to the cwen- 
ty-sixth day of March 1897, when such duty has not already been 
paid or remitted by order issued Iht Governor- Gemral in Coun- 
cils 

(3) case of wilful neglect io fap ike duty required by 
this section, the local authority shall be liable to forfeit to the Gov^ 
ernmeni a sum equal io ten per centum upon the ammr 4 of duSy 
payable, and a like penalty Jor every month after the first month 
during which the neglect continues. 


* Act XL of 1879 
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4S 


SCHEDULE X—ifonimuti) 

Talk of Raits of Ad-tuihrm Fees, &c.—(continued}. 


When the amount or 
\aluc of the snbicct- 
m.’ittcr exceeds 


Rs. 

3.500 
3,600 
3700 
3.K>o 
3900 
4,000 
4.10.1 
4, SO.) 

4.300 

4400 

4.500 
4000 
4.700 

4 8jo 

4900 

Sooo 

5.250 

5 500 
5750 
Coco 

O,aso 

liSoo 

67*0 

7,003 
7.?»0 
7 500 

7r5” 

'','*0'* 

£ f rfi 

*^750 
yC j 
t,2s» 
(, ’(•fi 


But does not c\coed 


Rs 

3,600 

3.700 

3,£oo 

3,900 

4,000 

4.100 

4200 

4,300 

4.400 

4500 

4600 

4,7co 

4.800 

44)00 

5000 

5.250 
Jjoo 
5750 
6 ,oco 
6250 
6,5co 

6.750 
7000 

7.250 

7.500 

7.750 

hooo 

S2SO 

8.500 

8.750 

C,000 

9250 

9 . 5 PO 

9.750 


Proper Fee. 


Rs A P 
205 0 0 
210 o 0 
215 0 o 
220 0 o 
225 0 0 
230 0 o 
235 0 0 
240 o 0 
245 O 0 
250 0 o 
255 0 o 
200 o 0 
265 0 o 
270 o o 
275 0 o 
285 0 0 
SP5 0 0 
305 o 0 
315 0 o 
324 o 0 

335 0 0 • 

345 o ® 

355 0 ® 

365 o 0 

375 o ® 

365 0 ® 

3 CS 0 
eoe 0 o 
4«5 0 n 
s2« n 0 

3,; » • 

4 »S ‘ " 

4<£ 0 « 

,.<.5 (. O 
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(c\ in the case of bills 0 / exchange or promissory iioieswniiett 
in any Oriental langmge---\^^ size of the paper on 
which they are written. 

The Italicized words m cl. (c) have been substituted for the word 
“ hundis." 

11. The following instruments may 
Use of adhesive stamps. Stamped with adhesive stamps, 

namely : — • 

(a) instruments chargeable with the duty of one anna, “ or 
half an anna except parts of bills of exchange 
payable otherwise than on demand and drawn in 
sets; 

(h) bills of exchange, cheques, and promissory notes drawn 
or made out of British India ; 

(0 entry as an advocate, vakil, or attorney on the roll of a 
High Court; 

(d) notarial acts ; and 

(«) transfers by endorsement of shares in any incorporated 
company or other body corporate^ 

The italicized words in cl. (e) have been substituted for the words, 
*' of public Companies and Associations.” 

12. (/) (a) Whoever affixes any adhesive stamp to any instru- 
Cancellation of adhesive ment chargeable with duty, and whichi 
stamps. has been executed by any person, shall,- 

when affixing such stamp, cancel the same so that it cannot be 
used again : and 

(3) whoever executes any instrument on any paper bearing 
an adhesive stamp shall, at the time of execution, unless such stamp’ 
has been already cancelled in manner aforesaid, cancel the same so 
that It cannot be used again. 

(5) Any instrument bearing an adhesive stamp whtph has not 
been cancelled so that it cannot be used again shall, so far as such 
stamp IS concerned, be deemed to be unstamped. 

(j) The person required by sub-section (i) to cancel an adhesive 
stamp may cancel it by writing on or across the stamp his name or 
tmitalSf or the name or mtitals of his firm with the true date of his so 
writing, or in any other effectual manner, 

* The words have been added by Act V. of 1906, s, 3. 
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CActVtI. 


SCHEDULE Lr^eoa/mutd), 

TMe of JRafa Ad-wUortm Fea, &e.-<-(continued). 


When the amount ot 
value ot the subiect- 
maiter exceeds 

But does not exceed 

Proper Pee. ■ 

Ra. 

Rs. 

Rs. A P 

36^00 

38,000 

1,055 0 0 

38000 

40,000 

14>75 0 0 

40,000 

43,000 

1,0195 0 0 

42 ^ 

44,000 

1,115 0 0 

, 44.000 

4(^000 

1,13s 0 0 

. 46^000 

48)000 

1,155 0 0 

4S1OOO 

50)000 

1,175 0 0 

50000 

55,000 

1,200 0 0 

55.000 

60,000 

1,285 0 0 

do, 000 

65,000 

1,050 0 0 

ds,ooo 

70000 

1,875 0 0 

70,000 

75.000 

1,300 0 0 

75,000 

80000 

1,385 0 0 

fc0,000 

85,000 

1,350 0 0 

85000 

90,000 

1,375 0 0 

90^0 

95,000 

1400 0 0 

95^0 

1,00,000 

1,4*5 0 0 

100 000 

1,05,000 

1450 0 0 

1,05 000 

1,10,000 

1,475 0 0 

1,10,000 

1 , 15,000 

1,500 0 0 

1,15000 

1^,000 

1,525 0 0 

i,ao^ooo 

1,25,000 

1,550 0 0 

1 25,000 

1,30,00a 

1,575 0 0 
i,60o 0 0 
1,625 0 0 

1,30,000 

1 , 35.000 

' *. 3 S^ 

1,40,000 

' 140,000 

1,45,000 

1,650 0 0 

< 145 000 

1,50,000 

1,674 0 0 

« • 1,50,000 

1,55,000 

1,700 0 0 

' 1.SS.000 

1,60,000 

1,7*5 0 0 

1,60000 
<• 1,65,000 

1,65)000 

1,750 0 0 

1,70,000 

. 1,775 0 0 

■ i,70,ou) 

1 ' 1 75 ,ocib 

•1,75,000 

1,800 0 0 

•i,8oiooo 

1,82s 0 0 

t 1,80^000 

tfiSfioo 

2,850 0 0 
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(3) Where any such instrument cannot, with reference to the 
description of stamp prescribed therefor, be duly stamped by a 
private person, it may be taken within the said period of three 
to the Collector, who snail stamp the same m such manner 
as the Governor General in Council may by rule prescribe, with a 
stamp of such value as the person so taking such instrument may 

require and pay for. 

In 9. 18 (2) the italicized word who has been substituted for and he. 


19. The first holder in British India of any bill of exchange, 

Bilh, cheque., and notes cheque, or promissory note drawn or 
drawn out of British indiae made out of Britisn India shailt beiore 


he presents the same for acceptance or payment, or endorses, 
transfers, or otherwise negotiates the same in British India, afifis 
thereto the proper stamp, and cancel the same : 


Provided that — 

• 

{a) if, at the time any such bill of exchange^ cheque, or note 
comes into the hands oi any holder thereof in British 
India, the proper adhesive stamp is aflSxed thereto 
and cancelled in manner prescribed by section 12 ^ 
and such holder has no reason to believe that such 
stamp was affixed or cancelled otherwise than by 
the person and at the time required by this Act, such 
stamp shall, so far as relates to such holder, be 
deemed to have been duly affixed and cancelled. 

{b) Nothing contained in this proviso shall relieve any per- 
son from any penalty incurred by him for omitting 
to affix or cancel a stamp. 

In the proviso, the italicized words of exchange are new, and the 
italicized figures I3 have been substituted for ii 


D.—^Of Valuaiions for Dufy. 

S 19 of the old Act has been omitted It ran as follows — * 

“ 19 Conversion of amount expressed in certain currencies. — Where 
an mstrument is chargeable with ad-valorem duty in respect of an amount 
expressed m pounds sterling, pounds currency, francs, or dollars, such duty 
shall be calculated on the value of such money in the currencv of British 
India according to the following scale — ^ 

“ One pound sterling or pound currency is equivalent to ten rupees 

“ One hundred francs are equivalent to forty rupees . 

“ One Mexican or China dollar is equivalent to two rupees four annas.” 

Act II , X89P.— a. 
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COVRT ms. 


[ActVlI' 


SCHEDULE Ir-ieoneluded) 

Taik ifJRdet Ad-valcrm ^us, &c.— (condtided). 


When the amonnt or 
nine of the luteect- 
natter exceeu, 


Bnt does not exceed 


Proper Fee. 


Re. 

3.55.000 

3 1 6 0.000 

3.65.000 

3.70.000 

3.75.000 

3,80^ 

3 . 8 S/>oo 

3 . 90 /»oo 

3 ^ 5,000 

4,00,000 

4.05.000 

4 . 10.000 


Re 

3,60/100 

3.65.000 

3.70.000 

3.75.000 
3/0,000 

3.85.000 

3.90.000 
3jS,ooo 
4,oo/>oo 
4.0&000 
4,to/>oo 


Rs A. P« 
a.7S5 0 0 
a, 750 o 0 
0.775 o o 
aSoo o o 
s,Sas o 0 
2350 0 0 
8375 o 0 
3,900 0 0 
3/^ 0 0 
a,9S0 o 0 
SW 5 0 0 
3/x» 0 0 




STAMP. 


19 


or to be advanced by way o£ loan, or for an existing 
or future debt; or 

(5) makes redeemable or qualifies a duly stamped transfer, 
intended as a security, of any marketable security ; 

it shall be chargeable with duty as if it were an agreement or 
memorandum of an agreement chargeable with duty under Article 
Ho. 5 C^) of Schedule I. 

(2) A release or discharge of any such instrument shall only 
be chargeable with the like duty. 


24 . Where any property is transferred to any person in 
„ , - , consideration, wholly or in part, of any 

tion°S deb^roV" debt due to him, or subject, either 

future payment, etc., to be certainly or contingently, to the pay- 
charged. jjjQjjt; or transfer of any money or stock, 

whether being or constituting a charge or incumbrance upon the 
property or not, such debt, money, or stock is to be deemed the 
whole or part, as the case may be, of the consideration in respect' 
whereof the transfer is chargeable with ad- valorem duty: 


Provided that nothing in ihu section shall apply to any such 
certificate of sale as is mentioned in artic.e 18 of Schedule I. 


Explanation. — In the case of a sale of property subject to a 
mortgage or other incumbrance, any unpaid 'mortgage-money or money 
charged, together zvith the interest (if any) due on the same, shall be 
deemed to be part of the consideration for the sale : 

Provided that, where property subject to a mortgage is transferred 
io the mortgagee, he shall be entitled to deduct from the duty payable 
on the iransjer the amount of any duty already paid in respect of the 
mortgage. 

Illustrations. 


(1 ) A owes B Rs 1,000. A sells a properly io B, the cons ideratior 

being Rs 500 and the release of the previous debt of Rs. s,ooo. Stamp-diav 
is payable on Rs 1,500. ^ 

(2) A sells a property to B for Rs. 500 which is subject to a morieaea 
io C for Rs z,ooo, and unpaid interest Rs. 200. Siamp.duiy is payable an 
Rs. 1,700. 


~ C3) A mortgages a house of the value of Rs. xo.ooo io B far Rs c nnn 

is payable on Rs 'io,ooo‘ 

less the amount ofstamp.duiy already paid for the mortgage. 

In s. 24, the italicized portion (including the tllusirations) is new. 
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COURT 7 BES. 


[Act VII, 


SCHEDULE IL — {mntmuei}, 
Ftxtd (contd.). 


Number. 


• 

Pbofer Ebb. . 

V. Application or 

or when presented to any 


petition— -(eoflM.). 

Civil Conrt* other 
than a principal Civil 
Court of original 
jnnsdiebon,t or to any 
Court of Small Causes 
constituted under Act 
No. XI. of 18654 » 
under Act No XVI. 
of 1868, section 80 ,{ 
or to a Collector or 
other ofBcer of 
revenue in relation to 



any suit or case in 
which the amount or 
value of the sebject* 

'One anna. 

• 

matter is less than fifty 
rupees, 


e 

or when presented to any 
Cml, Criminal, or 
Revenue Court, or to 
nnv Board or Executive 
OfBcer for the purpose of 
obtsming a copy or 
translation of any judg- 
ment, decree, or order 
passed bp such Court, 



Board, or ofBcer, or of 



• 7 Bom. A C. J, 109 

T Hera tbe wordsi or to any Cantooment Magistrate sittinjf as a 
Court of Civil Judicatnra under Act No HI, of 1859." have been omitted 
having been repealed the Cantonments Act (XIII of 1889). s. a and 
Sch. 

^ 1; See now the Prtivinaal Small Cause Courts Act (IX of 1887^ vj 
which Act XI of 186s hss hern repealed 

J See now s aq of the Ben^, North-Western Provinces, ard Assam 
Civil Courts Act (XII od 1887) 



STA31P. 
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the rent, it shall be sufficient to have estimated such royalty or the 
value of such share, for the purpose of stamp-duty, ■ 

fal when the lease has been granted by or on behalf of the 
Secretary of State in Council, at such amount or 
‘ value as the Collector may having regard to all the 
circumstances of the case, have estimated as likely 
to be payable by way of royalty or share to the said 
Secretary of State in Council under the lease, or, 

(dj when the lease has been granted by any other person, 
at twenty thousand rupees a year ; 

and the whole amount of such royalty or share, whatever it may be, 
shall be claimable under such lease.” 

Provided also that, where proceedings have been taken m respect 
■of an instrument under section 31 or 41, the amount certified hy the 
Collector shall he deemed to he the stamp actually used at the date oj 
execution, 

' In s. 26, the Italicized words, the commencement of tins Act, have been 
substituted for the words, “ this Act comes into force , ” and the two pro- 
; visos ate new 

27 . The consideration, if any, and all other facts and circum- 
Facts affecting duty to be Stances affecting the chargeability of any 
f set forth in instrument. instrument With duty, or the amount of 

' the duty with which it is chargeable, shall be fully and truly set 
, forth therein. 


28 . (/) Where any property has been contracted to be sold 
Direction as to duty in case fof o^e consideration for the whole, and 
of certain conveyances. is conveyed to the purchas-iF m separate 

parts by different instruments, the consideration shall be .appor- 
tioned in such manner as the parties think provided that a dis- 
tinct consideration for each separate part is set forth in the con- 
veyance relating thereto, and such conveyance shall be chargeable 
with ad-valorem duty in respect of such distinct consideration. 

(2) Where property contracted to be purchased for one con- 
sideration for the whole, by two or more persons lomily, or by any 
person for himself and others, or wholly for others, is conveyed in 
parts by separate instruments to the persons by or for whom the 
same was purchased, for distinct parts of the consideration, the 
conveyance of each separate part shall be chargeable with ad- 

thlrem specffied consideration 
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COOHT FIES. 


[Act VII. 


SCHEDULE 

Fixtd (contd.)> 


t 


Number. 


1. Appliution or 
petition— (concM ). 


(c.)— When pieiented to a 
Chief Commissioner or 
other Chief Controlling 
Revenue or Executive 
Aothority, or to a Com* 
miss oner of Revenue or 
Circuit, nr to any chief 
officer ehareed with the 
exeeutive auninistration 
of a Division, and not 
otherwise provided for 
by this Act 


Profrr Fir. 


f One rupee. 


s Application for 
leave to sue as a pau- 

P“ , Em 

3. Application for 
leave to appeal as a 
panper mi 


(d)— When presented to a 
High Court #•» 


Tno rupees 


M« EOE 


•m 


Eight annas. 


(a.)— When presented to a 
District Court • • 


One mpee 


4 Plaint or memo* 
random of appeal in a 
suit to obtain posses* 
Sion under A^ No 
XVI. of 1838, or "the 
Mamlatdars ' Courts 
Act, 1876 "* 


((]— When presented to a 
Commissioner or a High 

Court EEE ••• 


Tito rupees 


Eight annas. 


* The words quoted have been substituted, by the Repealing and 
Amending Act (XII of i8pi), for the words " Bombay Act No V of 1864 
(iegtvt Mmniatdar^ Cettrlt juntdtehen m eeiiatn ea%ti to moMmu exm- 
itigfoaemon, nr io ratere poaetnen touvjf party dupotsaied otkermu 
than ty emtm q^Ims). ” 
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« No, 5 .* (Agreemitti relalmg io JJeposU of THU- 
deeds. Pawn or Pledge), 

No. 13. (Bill of exchange). 

No. 1$. {Bond), 

No. 16. {Boilomry Bond), 

No. 26. {Customs Bond), 

No, 2T. {BehentuTi), 

No. 32. {Further charge). 

No. 34. {Indemftity Bond), 

No. 40. {Mortgage-deed), 

No. 4g, {Promissory note), 

No. 33. {Release), 

No. 36. {Respondentia Bond), 

No. 57. {Security Bond or mortgage-deed). 

No. 38. {Settlement), 

No, 62. {a) {Transfer of shares in an incorporaied 
company or other body corporate), 

(0) Transfer of debentures being marketable 
securities, whether the debenture is liable 
io duty or not, except debentures pro- 
vided for by section 8. 

(c) Transfer of any interest secured by a bond, 
mortgage deed, or policy of insurance, 

by the person dra\ying, making, or executing such instrument : 

t(i) in the case of a policy of insurance other than fire- 
insurance — by the person effecting the insurance ; 

t( 55 ) in the case of a policy of fire-insurance — by the per- 
son issuing the policy. 

{c) in the case of a conveyance {including a re-conveyance of 
mortgaged property ) — by the grantee ; in the case of 
a lease or agreement to lease — ^by the lessee or in- 
tended lessee : 


* These words and figure have been substituted for the original hv 
Act XV of 1904. s S c. 

T Clauses (d) and ( 5 o) have been substituted in place of the original 
cl. (i) by Act V. of igo 5 , s. 4. 
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COURT FRBS. 


[Act VII. 


SCHEDULE IL-^eonfittued), 


Fixed Feet — (contd.). 

Nuubbr. 


PROPIR Fki. 

10 Mnkhtarnama or 
Vakalatnama. 

When presented for the con- 
dnet of any one case— 



(o)— to any Civil or Criminal 
Cmrt other than a 
High Conrt, or to any 
Revenue Court) or to 
any Collector or Ma- 
gi^ate, or other exe- 
cmive officer, except 
such as are mentioned 
in clauses (i) and (e) 
of thn Number 

Eight annas. 


W— to a Commissioner of 
Revenue, Circu’t, or 
Customs, or to any 
officer charged with 
the ezecutne admi* 
nistration of a Divi- 
sion, not teing the 
Chitf Revenue or 
beentive Authority .. 

One rupee. 


(c)— to a High Conrt, Chief 
Commissioner, Board 
of Revenue, or other 
Chief Controlling Re- 
venue or Executive 
Authority ••• 

Two rupees. 
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CHAPTER III. 

Adjudication as to Stamps, 

31. (/) When any instrument, whether enecuted or not, 

. , , ^ . and whether previously stamped or not, 

Adjudicahon as to proper f wuciuci ^ tUo «oi. 

stamp. IS brought to the Collector, and the per- 

son bringing it applies to have the opinion of that officer as to the 
duty (if any) with which it is chargeable, and pays a fee of such 
amount (not exceeding five rupees, and not less than eight annas) 
as the Collector may in each case direct, the Collector shall deter- 
mine the duty (if any) with which, in his judgment, the instrument 
is chargeable. 

( 2 ) For ihis purpose the Collector may require to be furnished 
with an abstract of the instrument, and also with such affidavit or 
other evidence as ha may deem necessary to prove that all the 
facts and circumstances affecting the chargeability of the instru- 
ment with duty, or the amount of the duty with which it is charge- 
able, are fully and truly set forth therein, and may refuse to pro- 
ceed upon any such application until such abstract and evidence 
have been furnished accordingly : 

Provided that— 

(a) no evidence furnished in pursuance of this section shall 
be used against any person in any civil proceeding, 
except in an enquiry as to the duty with which the 
instrument to which it relates is chargeable ; and 

(3) every person by whom any such evidence is furnished 
shall, on payment of the full duty with which the in- 
strument to which It relates is chargeable, be relieved 
from any penalty which he may have incurred under 
this Act by reason of the omission to state truly in 
such instrument any of the facts or circumstances 
aforesaid. 

The italicized words in s 31 (2) have been substituted for the words 
and may for this purpose , ” and the italicized word vihich in cl. (b) of 
the proviso is new. 

32. (/) When an instrument brought to the Collector under 
Certificate by Collector. Section 31 is, m his opinion, one of a 

description chargeable with duty, and 

(tf) the Collector determines that it is already fully stamped, 
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COURT FSIS. 


C&ctVII. 


SCHEDULE IL-^a/i/iuutJ). 
Ftxti jFlMf^contd). 


Novbkr, 


14 Petition in a * 
nuit noder the Native 
Converts' Marriage 
Dissolution Act, 
1866 • 


••ft 


••• 


••• 


Ij {SeptiAidivAa 
V. ^igo 8 , Sek. K] 


• M 


16 [Repealed fy the | 
Probate and Adminu- 
iratton Ati (VI, of 
idSp), t, tS."] 


17. Plaint or me- h 
snoiandum of appeal [ 
in which ot the follow- 
ing suits — 

i to alter or set 
aside a summaiy deci- 
sion or order of any 
of the Civil Courts, 
not established by 
Letters Patent, or of 
any Revenue Court 


11 to alter or can- 
ed any entry in a re- 
gister of the names of 
proprietors of reve- 
nue-paying estates I 


Paopix FRa. 


Five rupees. 


Ten rupees 


* Act XXI. of x866. 




9. 

^hen such reouiVn^ i '! S^amnerf ^Ghreht'^^nl 


s»ef> mstmfflen/®9“'™d bj.lLT™Pe<i Wth a^‘®'P'’^‘l!imi 

«.r - ”^«'^,-Js£ss^^ 

f'^^.Poii.to i /'rv-r.'p 

‘'“P wSS„'“”'‘>fced sia» . ■ : -M-is 

®o>/ne Of i«, * Judffe of *^®cjned to '''^■" 

*"7 ins(mJ®P°*'Pd, fx’i Crimina/ rv.*° '^° 90 're-If 
.^ttfnfng. 3n7“?ff9 of a ».• . „ = ' • -, ® Y-X-- 

«'■ r«) Off '“ ‘""--3 r, 

'a® proviso * ® *** cbar<r,» 'vio ' 

— ^»5fami>J T ^9dueia, ani,» :•:' -it 


"••^uered a, ^ "" -' 

\i ^Vfc VL rkfi '-#% »TT^'ni I ~ ^ « -y V*. ; 
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COUKT FBSS. 


[Act VII, 


SCHEDULE ll^amelttded). 
Fixed (concluded). 


Number. 


so E\ery petition 
under the Indian Di> 
voice Act* except 
petitions under sec- 
tion 44 of the sane 
Act, and every me- 
morandum of appeal 
under section 55 of 
the same Act. 


y 


at. Plaint or me- 
morandum of appeal 
under the Pani Mar- 
riage and Divorce 
Act, 1865 1 


••• aeo 


Profrr Fbs. 


Twenty rupees 


• Act IV. of 18(9. 


t Act XV of 1865. 







sr-iJiP. 


3 $. 


W nothing herein contained shall prenenl the admission of 
InA-nhensxemteihyor mtrnment m any 

on behalf of Government. Court when SUch instru- 

ment has been executed by or on behalf of the Govern- 
mini, or where it bears the certificate of the Collec- 
tor as provided by section $2 or any other prmmon 
of this Act. 

36 Where an instrument has been admitted in evidence, such 
Admission of instrument admission shall not, except as provided 
w/iirenot to be questioned, in section <5/, be called in question at 
any stage of the same suit or proceeding on the ground that the 
instrument has not been duly stamped. 

In s 36, the Italicized word where has been substituted foe when, and 
the italicized figures 61 have been substituted for 50. 


37. The Governor- General in Council may make rules pro- 
Admismn of .mproporly ^«‘g that, where an instrument hrnrs a 
stamped insiruments. stamp of sufficient amount, but of improper 

description, it may, on payment of the duty with which the same is 
chargeable, be certified to he duly stamped, and any inshument so 
certified shall then be deemed to have been duly stamped as from the 
date oj Its execution. 


38. (/) When the person impounding an instrument under 
Instruments impounded how section 33 has, by law Or consent of 
dealt with. parties, authority to receive evidence, 

and admits such instrument in evidence upon payment of a penalty 
as provided by section jy, or of duty as provided by section yj, he 
shall send to the Collector an authenticated copy of such instru- 
ment, together with a certificate in writing, stating the amount of 
duty and penalty levied in respect thereof, and shall send such 
amount to ihe Collector, or to such person as he may appoint in this 
benalf. 

(a) In every other case, the person so impounding an in- 
strument shall send it in original to the Collector. 

In s. 38 (/), the italicized figures and words have been substituted for 
the figures “ 34 ” 


89. (/) When a copy of an instrument is sent to the Collector 
Collector’s power to refund under section sub-section C /) he mav 

fit. upon appUcaflon made 
. , bim m this behalf, or tf no application 

ts mads^-mth the epusmt af fht ChUf QmtrMing Smmufmthortiy, 



COURT FKIS. 


[Act VII' 


ti4 


SCHEDULE m^eon/wtted). 

AhKESDBE A— (mxhifUMf), 


Rs 


A 


p. 


(Sittte detenpiiett and value at the pnee of the day, 
alto the tnterett, teparaidy ealctdattt^ tt to ike tmu 
efmakuig ike apphadten) 


Immoveable' property, consisting of 


fStale devnpliout tu the eate 1/ houset, the os 

t e*^ value, tf any, and the number of yeari attest 
ment the marhet-value u etlmaled at, and, tu the 
cate rf land, the area, the markei-value, and all reut* 
that have aeeruedj 


Leasehold property 


(ffthe deceased held any leasee f» years detemuraUe, 
state the ntmbertf yeanf purehate the profit rents 
art eehmated to be worth, and Me value if suet,, 
tnterttng separately arrears due at the date "/death, 
and edl rents received or due since that date to the 
ttme of making the oppheahenj 


Property in public companies ••• 

(State the partieulart and the value ealeulafed at the 
prtee of the di^ , alto the mterest separately, eal- 
eulattitg ti to the imt </ making the applieatieaj 

Poliny of insurance upon life^ money out on mortgage 
and other securities, such as bonds, mortgages, bills, 
notes, and other securities for monqr ■" 

(State the ameuni ef the wholef alto the interest 
separately, calculating it to the time ff making the 
afpheatunj 

Book debts 

(Other than iadj 

Stock in trade •» 
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APPENDIX TO COURT FEES ACT. 


NcTIVXCATION SKDUCIHO AND RXUITTING CoDRl>mS 

[A0. ^650 dakd /o, iB 8 g {jSax/aU of Indta^ i 88 g, Pi. A, /. 

506)}. 

Under eeedon 35 of the Conrt Feee Act, VII. of 1S70, end in nipei^ 
session of all previous notifications under that section, it is hereby noti> 
fied that, in exercise of the power to reduce or remit, in the whole or in any 
part of British India, all or any of the fees mentioned in the Fust and 
Second Sthednlts to the said Act, the Go'vernol^GeoeraI in Council has 
been pleased to make the reductions and remissions hereinafter set forth, 
namely — 

A —Gnuratfor Uu wiefs t^BrthA Indta— 

(t) to remit the fees chargeable on applications presented to a CoU 
lector for refund of the amount paid to the Government for stamped paper 
which has become spoiled or unfit for nse, or is no longer required for use^ and 
on applications for renewal of stamped paper which has become spoiled or 
nnfit for nse , 

(a) to remit the fees chargeable on applications in writing, relating ea* 
dnslvely to the pnrcluae of salt which is the property of the Mwernment , 

(3) to direct that, when a plaint disctosiog a reasonable case on the 
merits is presented to any Civil or Revenue Court in such a form that the 
presiding Judge or ofiBcer, without summoning the defendant, rqects it, not 
tor any suosbintial defect, but on account of an entirely technical error in 
form only, and so as to leave the plaintiff free to proseente precisely the same 
ease in another form against the same ^fendant or defendants, the value of 
the stamp on the plaint shall be refunded on presentation of an applies* 
turn to the Collector of the district in which the Conrt is situated, tocher 
With a certificate from the Judge or officer who rmected the plaint that it 
was rejected under the circumstances above described, and that the value of 
the stamp should in his opimon, be refunded, 

(4) to remit the fees chargeable on— 

(a) copies of village settlement-records furnished to landholdm 
and cultivators durmg the currency, or at the termination of 
settlement-operations , 

(fij lists of fields extracted from village settlement-records for the 
purpose of being filed with petitions of plaint in Settlement 
Courts, 

provided that nothing in this clanie shall apply to copies of 
proceedings, or to copies m village settlement-records (other than lists of 
mlds extracted as aforesaid), which may be filed in any Court or office , 
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the nrovisions of section 29 or any other enactment m force 
S thfurnTruch instrument was executed, some other person was 
hound to bear the expense of providing the proper stamp for such 
instrument, the first-mentioned person shall be entitled to recover, 
from such other person the amount of the duty or penalty so paid. 

(a^ For the purpose of such recovery any certificate granted 
in respect of such instrument under //m Act shall be conclusive 
evidence of the matters therein certified. 

(?) Such amount nm tj the Court thinks fit, be included in any 
order as to costs in any suit or proceeding to which such persons are 
parties, and in which such instrument has been tendered in evidence, 
if the Court does not include the amount in such arder, no further 
proceedings for the recovery of the amount shall be maintainable. 


In s. 44, sub-s (/), the italicized figures 3 S have been substituted for 
34 and the italicized words and figures, section 40, or section 41, have been 
substituted for the words and figures, “ or section 38 , and, in sub-s ( 3 ), 
the Italicized words, this Act, have been substituted for the words and 
figures “ section 29 ” 


45 . (/) Where any penalty is paid under section yy or section 
Ptroier to re-oenue-author- 4-0, Ctuef Controlling Re^ienue-au- 
ity to refund penalty or excess thority may, upon application in writing 
duty tn certain cases. made witiim one year trora the date of 

the payment, refund such penalty wholly or m part. 


(2) Where, m the opinion of the Chief Controlling Revenue-au- 
thority, stamp-duty in excess of that which is legally chargeable has 
been charged and paid under section yj, or section 40, such authority 
may, upon application in writing m ide within three months of the 
order charging the same, refund the excess. 


In s 4^ (/), the italicized word Where has been substituted for “ When,” 
and the figures and words, 3$, or section 40, have been substituted for 
”34 or 37 ” 

46 . (/) If any instrument sent to the Collector under section 
Non-iiabihty for loss of in- sub-sectwn (2), IS lost, destroyed, or 
struments sent under section damaged during transmission, the person 
5 ^* ■ sending the same shall not be liable for 

such loss, destruction, or damage. 

. (2) When any instrument is about to be so sent, the person 

Copy may be made of in- from whose possession It Came into the 
struments so sent. hands of the person impounding the 

' same may require a copy thereof to be made at the expense of such 

Act II , 1899.— 3. 
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AmNOlS TO COURT TESS ACT. 


Stamp Act, I. of 1879,* for the return to that person, or to the R^gistra- 
tion-oEBcer who impounded it of a document impounded and sent to the 
Cdlector hy a Registration-officer, 

(14) to remit the fee chargeable on an application made for transCe^ 
of a Block-note from one cirde to another under paragraph 6 of Resolutioa 
No. Sig^i dated the aoth Angnst iffls , 

(ig) to remit the fees chargeable on the following documents,, 
namely I-' 

(a) copy of a chaige framed under section 210 of the Code of Cnmi- 
Procedure, i 88 a,t or of a translation thererf, when the' 
copy 18 given to an accused person , 

(h) copy of the evidence of supplementary witnesses after commit- 
ment, when the copy u given under section 2ig of the said 
Code to an accnsed person . 

(c) copy or translation of a }ndgmant in a case other than a 

summons case, and copy of the heads of the Judge's charge 
to the jury, when the copy or translation is given under 
section 371 of the said Code to an accused person, 

(d) copv or translabon of a mdgment in a summons-case, when 

the accnsed person, to whom the copy or translation is give» 
under section 371 of the said Code, is in jail , 

(s) copy of an order of maintenance, when the copy is given, nnder 
section 490 of the said Code, to the person in whose favour 
the order is made, or to his guardian |if any), or to the person 
to whom the allowance is to be paid , 

(/) copy, furnished to any person affected by a judgment or order 
passed a Criminid Court, of the judo's charge to the jury 
or of any order, deposition, or other part of the record, when 
the copy IS not a copy which may be granted nnder any of 
the picMing sub reuses without the payment of a fee, but 
is a copy which, on its being applied for nnder section 548 
of the said Code, the Judge or Magistrate, for some special 
reason to be recorded I7 him on the copy, thinks fit to furnish 
without such payment, 

(g) copies of all documents furnished under the orders of any Court 
or Magistrate to any Government Advocate or Pleader or 
other person specially empowered in that behalf for the pur- 
pose of conducting any trial or investigation on the part of 
the Government boore any Cnminal Court , 

(&) copies of sdi documents which any such Advocate, Pleader, (W 

other person is required to take in eonnech on with any such 

trial or investigation for the use of any Court or Magiirtt^h 
or may consioar necessary for the purpose of advising the 
Government in connection with any criminal jiroceedings ; 


* now the Indian Stamp Act (IL of 1899), a 42. 
t Sm now the Code of Criminal Procedure fAct V of 189^) 





|i^*The italicized words have 
Collector may requite, allowan 


(ff) the stamp on any paper inadvertently 

spoiled, obliterated, or, by error m "writing 
other means, rendered unfit for the por|K3%e mt^d^|j/d 
before any instrument written thereon is 
by any person: - 

The italics newly inserted. ' - ‘ 

(6) the stamp on any document which k written out whqUgm^f^j 
tn part^ but which is not signed or execute^hy 
party thereto : .-s’ ' > ^ j; 5 


•y - r 

{e) tn the ease of bills of exchange, cheques, or prommory c 
notes — 


(/) the stamp on any bill of exchange or cheque ssgned 

or on behalf of the drawer which has not been 'a(A\ 
cepted or made use of in any manner wkafeoer, wfli 
delvaered out of kts hands for any purpose 'other 
than by way of tender for acceptance: provided* ^ 
that the paper on wnich any such stamp is 
pressed does not bear any signature intended \‘asf 
or for the acceptance of any bill of eschangeor'^K 
cheque to be afterwards written thereon : ’ 

rs'. • 




^ The italicized words have been substituted for the words, ** The stampk^v 
i^-used or intended to be used for any bill of exchange, cheqn^ or pronussor^’ 
'{ note, signed 6y or on behalf of the drawer or intended drawer, but uofi 
livered out of his hands to the payee, or intended payee, or any persoirBi^L 
his behalf, or deposited with any person as a security for the phymen^oEl 
money, or any way negotiated, issued, or put in circulation, or made as» 
i in any other manner, and which, being a bill of exchange or’ cheques 
^ aiot been accepted by the drawee, and.” - . ^ 




'selejrr 
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APPENDIX TO COURT PEES ACT. 


plainti petition for execotionj or momorandnin of appeal to a 
CoIIector>-eight annas ; 

menorandum of appeal to the Board of Revenue— two rnpeos; 

(21) to remit the fees ehargeable (o) on copies of judgments, decrees, 
or orders passed on claims preferred under the Madras Heri'ditaiy Villan 
Offices Act, 1895 (Madras Act HI. of 1895), and (A) on applications filed of 
dther party in the course of the Inal of suits or appeals, or in the course- 
of execution of decrees under the said Act ; 

(aa) to remit the fees ehargeabie under the First Schedule on plaints- 
In summary suits brought before Collectors under Madras Act vjll, of 
1865 (on Act to eoMsettd At and improve the lorn xthieh define the preeeu 
to be toUnfor the feeoverjf of retd) , 

(33) to reduce the fees ehargeabie in suits by Government rarats for 
the recovery of land sold for arrears of revenue, to the amount which would 
be chargeable if the value of the 8nbjeet.matter were only the rent of the 
landps}able for the year next before the date of presentation of the plaint 

(330)* to remit the fees chargeable under the said Aet on applieations- 
made by toddy*drawers and shop keopn-s for the grant of lii*enses permit* 
ting them or their servants to draw toddy from eoenanut and other palms 

C—Speeiat fee the Bombay Presideniy only— 

(a4] to remit the fees chargeable under the Second Schedule on agree- 
ments required by rule 75 of the rules made by the Governor of Bomb^* in 
Council under clause (i) of section 314 of the Bombay Land-revenue Code 
(Bombay Aet V of 1879) 1 

(as) t to dtreet that the fee ehar^Ue on a plaint presented under the- 
Mamlaldard Coufis Act {Bombay AH III of iSfS) shidl not eaeeed eight 
annas i 

(s6} to reduce to a uniform rate of four annas per copy the fee ehiwe- 
able under article 7 of the First Schedule on conies of decree*, or vrden 
having the force of decrees, issued 1 ^ Mamlatders under the Mamletdarr 
Courts Act (Bombay Act III of 1878/ , 

(ay) to roTlt the fees chargeable under article i of the Second Sche- 
dule on all appliea’ions made to a Collertor or other Revenue-oilicer or to 
the Chief Controlling Revenue authority, by any of the under-mentioned 
political pensioners, being the eldest sons or representatives of theex-Amirs- 
of Sindh and Sirdars of note — 


* Cl> (ago) has been inserted by Notification No a86i-S. R<, dated 
Tone 15, ifby^See Gaoette ef India, 1897. Ft 1 , P 5^5 , „ . 

t Cl (*5) superseded by the amendment made in article 4 of S®”®" 
d nla II of the Court Fees Act, 1870, by the Repealing and Amending Acc 
(XII. of 1891).— See sHpra, p 56 






fy^my. 


t, « 


.‘« The italicized words have been sabstitatM-Ssfe^ 

stamped." V'*’'st|lliSAiiS 

' (j7) is dejietent in value, and ihe Iransaciiontniemm'^.if^^o^^ 

lAereiy effected has been effected by 
strument between the same parties and' bearit^^T^^ 
stamp of not less value: '■ ^ 

(ff) IS inadvertently and undesignedly spoiled,- ;;'and^^a^^ 
hen whereof another insirunaent made' bietwe^tt^^ 
the same parties and for the same purpose Js e^\| 
' Gated and duly stamped: !? 

* ' Provided that, in the case of an executed instrument, no,?deg(^f 
Proceeding has been commenced in which the instrument could, oh i, 
vould have been given or offered in evidence, and that the inslrume^0i 
's given up to be cancelled. 

The above proviso has been substituted for the two provisos to s../ 
Ji of the old Act, They were as follow — • ^ 

“ Provided that, in the case of an executed instrument — '< 

(a) such instrument is given up to be cancelled : 

16) the application for reli^ IS made within six months^ after the'’ 
date of the instrument j or, if it is nor dated, within si^c ' 
months after the execution thereof by the person by whom’ 
was first or alone executed, except where, from unavoidabteV:; 
oircunistances, any instrument for which another instrumenb':^^ 
, has been subsituted cannot be given up to be cancelled within^^ 

the aforesaid period, and in that case within six months' aftecX^ 
the date or execution of the substituted instrument ; and 
cept where the spoiled instrument has been sent out of^^'Bri^l 
tish India, and in that case within six months afterdf^S},^. 
been rec^ved back in British India: , 

Provided also that, in the case of stamped paper not having ...any 
cuted instrument written thereon, the application for relief is made’'"withut - 
six months after the stamp has been spoiled as aforesaid, ' <•- fl , 

.z , certificate of the Collector und^^sM^M 

Mat tJu full duty with which an instrument is 'chargekh ffdsWt^A 
paid, is an impressed stamp within the meaning of thisxsicUon. 

Application for relief under 50. ,Thje\. 'applSi&n 'dor ' 
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hawn 

section 7^; - —lien « contrli^ 'S- taZ.^?’' “ 

‘lie CdII. . “"svention of th° “’“SQ 'nstru. 

after then ► ®av nn nf 

^ J ^■eqmred and h l ^®®crmtjor> ^ ^^ereof^ 

''Wovvaocf, f Person ; '^43 fllDdf* 

. PS- 

s-sh pe^tl. '•<= '■se no ,«“"*»■• %SlZ 
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AFFXNDIX 10 COUBT FEES ACT. 


fir ike Nerik-WInUm PmiKees only— 

(38) to reduce to right annis the fee chargeable on a copy of any 
number of entriei in a aettlemenbrecord relating to any one village in 
Kumaon or Gachwal, 

(39) to remit the fees chaigeible on all documents filed, exhibited, or 
recorded in, or received or furnished by, the Court of the Special Judge 
appointed under the Jhansi Encumbered Estates Act, XVI of i88a, 

(40) to remit the fees chaigeable on all documents connected with 
the proceedings in the Conrt of the Commissioner under the Jhansi 
Encumbered States Act, XVI of 1883, except on memoranda 01 appeal, 
and on applications for revision of any decision or order of the Special 
Judge under Chapter VI uf the said Ari , 

, (41) to direct that the fee chargeable on any appeal against a deasion 

of the Special Judge uuder Chapter VI. of the Jhansi Encumbered Estates 
Act, XVI. of x88a, shall not exceed eight annas. 

P.’^peetttl for ike N-W. P and Ottdk only— 

(410)* to remit, in the N -W P. and Oudh, the fees chargeable on— 

(a) applications presented to the Collector or any other officer 
empowered in this behalf by occupiers of land to cultivate 
the hemp plant , 

( 4 ) applirations presented to the officen aforesaid by owners or 
occupiers of land on which the hemp plant grows spontane* 
ously, or by persons authorired by them in this behalf for 
licenses to collecc and atom such plant as kkauf, 

(e) applications presented to the officers aforesaid by farmers and 
licensed wholesale vendor* of intoxicating drugs authorised 
in this behalf under arrangement* made with the owners 
and occupiers of land on which the hemp plant grows spon- 
taneously for licenses to collect the produce as ikang, and to 
remove it for sale 1 

Gj—Sfieudfir ike Punjab anly— 

(43) to remit the foes chargeable on copies of orders or proceeding 
-nnder section 47 of the Punjab Land Revenue Act, XVII of 1887, made 
or recorded Iqr Collectors or other Revenue-officers engaged in revising 
a record-of-ngbts under a notification publiabed in accordance with section 
38 of the said Act, 

' provided that the copy is furnished for the purpose of being filed 
an application or petition to a Collector or other Revenue-offictf engsgra 
as afmsaid in revising a tecord-of-righcs, or to the Commissioner of the 


* Cl (4xs) forms the subject of a separate Nobfication [No Siffio- 
S. R , dated Aug 7, 1896 (see Gaae/ie of India, 1896, Pt 1 , p 6^}]i 
Inserted here m this fmm for convenience of refemce. 




^aWe. char^ 

flof the case, and refer it with his own l , . ^ v.si.x . ^ 

of the Chief Controlling Revenue-authority. ^ ‘ - 

' (y) Such authority shall consider the case, and, send* afcppyjOt^; 

its decision to the Collector, wAo shail proceed to asses^'ap^ cliargft^ 
the duly (if any) in conformity with such decision. 

In s. S 6 (a), the italicized figures, 31 , 40 , and have been'^stthsUtut^-g 



57. (/) The Chief Controlling Revenue-authority may^sfate^ 
^ ^ ^ u any case referred to it under sectibnry:^,^ 

^iatetneni of case hy Chief ; . . v 

Con/roWiMjf Revenue-author- sub-stciioti (a) or Otherwise coming' to^its^ 

ity to High Court or Chief notice, and refer such case, with its'owft| 

opinion diereon — , 

(a) if the case arises m the territories for the time beihg^^ 

administered by the Governor of Fort St. Georges 
Council or the Governor of Bombay in Councir~* 
to the High Court of Judicature at Madras "oi: 
Bombay, as the case may be : ' • 

(b) if it arises in the Ncrih-Western Provinces or Oudh ar, 

w Ajmere— to the High Court of Judicature for the 
Nor ih-W estern Provinces ; 


-f 


(c) if It arises in the territories for the lime being admini'ster^^K 
ed by the Lieutenant-Governor of the Punjab'onta'i: 
British Baluchistan — to the Chief Court of 


Punjab : 




id) if it arises in the Central Provinces — to the High ‘CourK^ 

^1: . . *» H 


of Judicature at Bombay: 




“(/) if it arises in Burma-— to the Chief Court 

** '* ^ ^ ^ **1 


Burma:' 




AEFSHDIZ TO COUBT FIKS ACT. 


'Jr6 


I-^feeM/wr the Central Previneu 

(47) to direct tBat the feu ehergeable one petition of objection to 
auenment under Act XIV. of 1867 Mif Act ie fremde fer the 

of the Pandhari-tax in eertainfiarlie/ ike Central Pnmneei) 

■era nay be the amount of the auessment to which the petition relatesi 
Jie limited to one anna i 

JC—Sfeeud far ike Bemhi^f Prendeney, BeMgal, ike NerthWeiUrn PraeM’ 
eet and Oudh, ike Punjab, Loaer Burma, the Central f rmncifi 
Ajmere, and Caerg— 

(48) * to dtreei ikat, mkenever, upan payment ef ike fidlfee,eeertt- 
fieate admtnutraHon has been granied under Act XL. of idfSt ten Atl 

better praeiauu far tke eare ef ike pertent and j^periy 
liinort in the President of Pari Wdham tn Bengid) or Act XX tf j 86 fi 
fan Act far making better pratinens fbr the eare ef ike penene and p^ 
pertf ofMtnare tu tte Preademy ^ Bonday), and afieek eertifieate is far 
■eny reason subseguenifygranM in respaet of ike same estate, ns fa skidt be 
ehurgeaila upon ike fresh eerhfieaie so granted. 


* Cl. Jt— (48) IS obsolete. 

t The Minors Act (XL of 1858) and the Minors (Bombay) Act 
•(XX of 1864) have been rqieal^ by ue Ghiardians and Wards Act (Vlli. 
<of 1%)0) 


STAMP. 


4S 


SiaSS. Srf" k, „ „i,.di»« K»™ o»». 

Sail be made through the Court immediately superior. 

“‘%‘rsuMJtarthe word “and" Wore the words, "Such Court," has 
beau omitted , while the italioized words are new. , ,, ^ been suh- 

In sub-s. (3), the italioiaed expression, s,ii-sicl,a« (i), has been snh 
stituted for the words “ this section. 

01. (/) vVhen any Court/m the exercise of Us Civil or re^ 

^ , lurisdiction. Of atiy Couft t7t 

Revision of certain decisions 3«r>SQiC«ou. r rhn-hhr XII of 

of Courts regarding the suffi- any Cr*- 

ctency of stamps. Chapter XXX VI, of the Code of un 

minal Procedure iSoSf makes any order admitting any instrument 
ra:l^n* or J not requiring a stamp or upon 

oavment of duty and a penalty under section 55. the Court to whicn 
Ipp^aMie from, or references are made by. such 
Oiurt, may, of its own motion or on the application of the Collector, 

take such order Into consideration. 


(a) If such Court, after stick consideration. Is of opinion that 
such instrument should not have been admitted m evidence without 
the payment of duty and penalty under section 55, or without the 
payment of a higher duty and penalty than those paid, it may 
recoid a declaration to that effect, and determine the amount ot 
duty with which such instrument is chargeable, and may require 
any person in whose possession or power such instrument ^hen 
is to produce the same, and may impound the same when 
produced. 


(5) When any declaration has been recorded under suJhsec- 
/ion (5) the Court recording the same shall send a copy thereof to 
the Collector, and, where the instrument to svhich it relates has 
been impounded or is otherwise m tlie possession of such Court, . 
shall also send him such instrument. 


{4) The Collector may thereupon, notwithstanding anything 
contained in the order admitting such instrument m evidence, or in 
any certificate granted under section or in section 4^, prosecute 
any person for any offence against the Stamp-law which the C0I-' 


* Act V. of 1898. 




78 IHDEZ. 

Act X. ON i88s, copy of ehatgo framed under s. aio of, (or of a trans- 
lation thereof), when given to an accused person, 
remisaioa ol fees chargeable on, A (15) (a), App 

copy of the evidence of supplementary witnesses 
after commitment when given under a flip of, to 
an accused pocson, remission of fees chargeable on, 
A (15) ( 4 ), App. 

copy of translation of judgment in case other than 
summona-ease and copy of the heads of Judges 
charge when given nnder a 371 of, to an accus- 
ed person, remission of fees chargeable on, A 
(15) (e), App. 

copy or translation of judgment In a summons-case 
when the accused person to whom it is eiven under 
a, 371 of, IS in jail, remission of fees chargeable on, 
A (IS) (d), App. 

Act XIV. of xSSa, appeals from orders nnder a. 044 of, fee chargeable on, 
A (6), App. 

Act. iXVI. of i88b, appeal against decision of Speoal Judge under Ql 

VI. of, bmit as to fee chargeable on, B (41), 
App. 

documents connected with oerhun proceedings in the 
Court of the Commissioner nnder remission 
of fen chargeable on, B (40), App 
documents filed, exhibited, or recorded la or received 
or furnished by, the Court of Special Jndn 
appointed under, remission of fees chat^ble 
on, E (39), App 

Act XIX OF 1883, appbcation for loan nnder, remission of fee charge- 
able on, A (xfl), App 

Act XII. OF 1884, application for loan under, remission of fees charge- 
able on, A (18), App 

Act Vlll. OF 1885, proviso in respect of application to deposit rent 
chargeable with fees nnder, D (37), App 

Act II of 1886, application to Collector under, respecting either lability to 
assessment or amount of an assessment nnder, fee 
chaigeaUe on, 4 — (ifi), App. 
copy of oroor passed nndm a. fld of, fee chargeable on, 
A— (16] (i), App 

Act XVII of 1887, copies of certain orders or proceedings nnder s 37 of, 
remission of fees diargoible on, (43), App 

applications nnder s. 97 of, made by village-officer^ 
remission of fees chargeable on, F— ( 43 ) App- 

ASDITIONAL FSB where net piofiu or marhet-value wrongly estimated, 
s. 10 

mesne-profits decreed exceed profits claimed, bti. 

reqiondent takes objection to nnappealed part or decree 
s. xfi. 


STAMP. 


45 


(c) voting or attempting to vote under any proxy not duly 
stamped, 

shall for every such offence be punishable with fine which may 
extend to five hundred rupees : 

Provided that, when any penalty^ has been paid in respect or 
any instrument under section 35, section -/o, or section 6/, the 
amount of such penalty shall be allowed m reduction ot the fine 
(if any) subsequently imposed under this ^ section in respect or the 
same instrument upon the person who paid such penalty. 


(2) If a share- warrant is issued w'ithout being duly stamped, 
the company issuing the same, and also every person who, at the 
time when it is issued, is the managing director or secretary or 
other principal officer of the company, shall be punishable with fine 
which may extend to jive hundred rupees^ 

In s. 63, the italicized word puniskahle has been substituted for pun- 
ished; and the italicized figures J5i 61 in the proviso have been 

substituted for the figures “34,” “37.” and “ 30/’ respectively. 


63 . Any person required by section 12 to cancel an adhesive 
Penally foe failure to can- samp, and failing to cancel such stamp 
cel adhesive Stamp in manner prescribed by that section, 

shall be punishable with fine whicn may extend to one hundred 
rupees. 

Penalty for omission to person who. With intent tO 

Sn* defraud the Government,— 

(a) executes any instrument in which all the facts and cir- 
cumstances required by section 27 to be set forth in 
such instrument are not fuliy and truly sec forth, or, 

( 3 ) being employed or concerned in or about the prepara- 
tion of any instrument, neglects or omits tuliy and 
truly to set forth therein all such facts and circum- 
stances, or 


(c) does any other act calculated to deprive the Government of 
any duty or penalty under this Act, 

shall be punishable with fine which may extend to five thousand 
rupees. 


In s 64, the words, ‘ of any duty,” after the word “Government,” have 
been omitted , the italicized word or at the end of cl. (6) has been add*ed cl 
(c) has been newly inserted, the italicized word ptmtshahle beinff substituted 
for ‘ punished ’ Throughout the penal clauses, punishable has been sub- 
stituted for 



INDEX 


Application in writing relating exdnsively to purchase of salt bdonging 
to Gorernment, remission of rees ehaigeable on, A— (a), 
App. 

Arbitration, fee on agreement to refer to, Soh. II., No i8 

Arrears of maintenance or annnities, computation of fee in suit for, s. 7, 
para i. 

Assessment under Income>tax Act, foe on petition of objection to, Seb If , 
No. 8. 

Assignee of land-revenue, see Zand-nvtitue. 

Attachment of land, computation of foe in suits to set aside, s 7, pats. 

VIII. 

Attorneys, fees to, saved, s 3 

Authority to an agent to distrain, exempt, s 19, para xiii 

Award, foe in suit for specific performance of, s 7, para x , el (d). 
to set aside an, Sch 11 ., No 17, para. iv. 

Benefit to arise ont of land, see Aattmeni. 

Bengal Tenancy, see Act VllLtftBSs 

Bill-bond in criminal case, exempt, s 19, para xv 

given bv direction of Conrt or exeentivo autboritv, foe on, Seb . 
11 , No 6 

Board of Revenue, exemption of certain apphcationii to, s 19, para. ix. 

mukhtarnama presented to, Sch. II , No lO, para (e).. 

Bombay Act III. of 1876, copies of decrees or orders issued by mamlat- 

dara under, foes chargeable on, C— (sfi), App. 
plaint preaent^ under lee chargeable on, L— 
(as), App 

Bombay Act V. of 1879, agreement reijnired bj rule 75 of the rules made 

under cl (ij of s ai4 d, remission of fees 
chargeable on, C— (34), App 

Bombay Presidency, computation of fee in suit for possession of land in, s.. 

7, para. y. 

Bond, see iiefimiiijfrafMii-isMd, BaU^and. 

Burma Land and Revenue, see Act JI, tf 1876. 

Burning, see Dtstrueiton. 

Canal, see Imgahen 

Cancellation of stamp, s 30. _ 

of certibcate under Act XXVII of 1S60 or Bom. R^ 
VIII. of 1827, Seb I , No. i8-note. 

Caveat, foe on, Sch. II., No. la 

Certificate nnder the Succession Certificate Act, 18S9, Sch. I , No. la. 

of administration (save as reigaida debts and secuntiei} under 
Bom. Reg VllI of 1^7, foe on s. 19, para. viu. 



STAMP. 


47 . 


qaent to that on which such bill or note is actnaiiy diawo or 
madejtfr 

kncvriBS that such bill or cote has been so post-dated, 
endotses, transfers, presents for acceptance or pajment, or accept^ 
pays, or receives psinient of, snch bill or note, or m any manner 
negotiates the same; or 

(f) with the like intent, practises or is concerned in any act, 
... - * contrivance, or device no: specially pro- 

Video forbV this Act or any other W 
for the lime being in force. 

shall be putits^adld mth fine which may extend to one dionsand 


rupees. 

In S.68, lie iialicizfd words, Any psrsot* a&J. bstve been subsiiic^d 
for the word “ Whoever ” and the italicized word ar at the end or^ sorn the 
cIs. (a) and (o), has been substituted for the words, snd whoever." 


Penalty for breach of rule 69. (a) Any person appointed to 

relating to cale of stamps and sell Stamps who disobejs any rule made 
for unauthor ized sale. under section 7 ./, and 

( 6 ) any person no: so appeinted who sells or cSers for sale any 
stamp {pthir tkaii a one-anna ** or ha{f an cnna“* adhesive stamp), 

shall he punishable with imprisonment for a term whtca may 
extend to six months, or with fine which may extend to five haedred 
rupees, or with both. 

In s 69, the italicized figures js have been substituted for *' 55 " and 
the icalictzed words have been added. 


70. (/) No prosecution in respect of any onenee punishable 
Institution and conduct of under this Act or any ^ezeen^ repealed, 
prosecutions. shall be lEsatuied wUhau: the sanction 

of the Collector or such other oScer as die Local Goveremenr 
generally, or the Collector specially, authorizes in that behalf. 


(a) The Chief Controlling Revenue-authority, or anv c^cer 
generally or specially authorized by it in this behalf, may V.av any 
such prosecution, or compound any such oaence. 


(j) Ihe amount of any such composition shall ce Tecaverach in 
the manner provided by section fd. ’ * 

fu 5 ^ords, 'or the General Samo Acr. iSco"t 

after the word » Act arsr occurri ng, have been oraitted, and"' the italicized 

• inserted by Acr V. of s. 3. 

T ^Ct Xvr ot x 869 « 



St INOBX. 

COLtECTOR (Madras Presidency, exemplion ot plaints in certain suits 
before, s 19, para vii. 

making! settlement of land revenue, exemption of certun ap> 
plications to, s 19, para, ix 

of Di'trict to fix number of peons in Revenue Courts, s 03. 
fee on application to, where value of sulqect*maUer isleis 
than Rb jo, Sch 11 , No x, para (a). 

CoMMRncBMCnT ov Act, a. i 

•Couuissiox in order to ascertain net profits or market-value, s 9 

to Accountant General of High Court, Fort William, s 36 

CoMViSEiOMBR, application to, for leave to appeal as a pauper, Sch 11 ., 
No 3 

CouuissiovKR or Customs, mukhtarnama to, Sch 11 , No. 10, para. (A) 

OF RxvRhUB, exemption of certain applications to, s 19, 
para ix 

or Circuit fee on appliea’ion or petition to, 
and not Otherwise provided for, Sch li. 
No I, para (e) 

mukhtarnama presented to, Sch. II , No 10, 
para (d) 

See Ch{^CemmisnBffer. 

COMFBMSATION, Computation of fee in suit for. s 7, para. 1, 

under Land Acquisition Act, fee on memorandum of appeal 
against order as to, s 8 

exemption of certain applications for, s. 19, para xxit. 
to be paid by landlord to tenant, fee on application to 
neiermine, Sch il , No 1, para. (6). 

CovPLAtMA'iT, see Wnttm Examtnahun 

CoMPLAiiiT, by public servant, municipal officer, orirailway servant, exempt 
8 19, para xviii 

application containing a. Sch II, No i.para (&). 
of ofience other than offence for which police may arrest 
without warrant, Sch. II , No i, para. ((). 

See Public Servant, 

Computation of fees payable in certain suits, s 2 

Condition \L SALS, computation of fee in suit to make, absolute, s 7 i 
para ix. 

CONriRHATioN of mies as to process-fees, s 20, 

CousxRVANCV, sea Munteifal Commttstmtrc 
Gohtract, see Specific Peiformance, 

Copy of judgment or order not having force of decree, fee for, Sch. I , 

of decree or order having force of decree, Sch I , No 7 
of dccumsnt liable to duty under Indian Stamp Act, 1879, 
by a pwy in plane ot original withdrawn, Sch. I , No. 8. 
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(5) the persons by whom alone such sale is to be conductedj 
and 

(ff) die duties and remuneration of such persons : 

PrffDided ihat such rules shall ml reslnct ihe sale of one anna « or 
alf an anna ” adhesive stamps, 

“Consistent herewith” after “rules” in lines omitted. 


75. The Governor-General in Council may make rules to 
Pov,« to moke rules guuer- ewry out generaUy the purposes ot this 
lly to carry out Act. Act, and may ay suen rules prescribe ms 

ww, which shall in no case exceed five hundred rupees, to be incurred 
m breach thereof. 

The words, “ consistent herewith, ” after the word “ rules ' in the first 
me, have been omitted, and the italicized portion has bean added. 

S 57 (para, i) of the old Act has here been omitted. It was as 
bllows — 

“37 Ceriam yosaers everciseable from iinie /o riVne.— All powers to 
make appointments, rules, and orders conferred by this Act may be exer- 
iised from time to time as occasion requires, " 


76. (/) All rules made under this Act, other than rules made 
„ . , f . under section 74, shall be pnblisaed iu 

the (jazelie of India^ and all rules made 
under section 7^ shall be published m the local Gazette. 


(5) AH rules published as required by this section shall, upon 
such publication, have effect as if enacted by this Act. 

In the first line of s. 76 (r), after the words, “ other than rules,” the 
words, “consistent herewith," have been omitted, and the italicized figures, 
wherever they occur, have been substituted for 55.” ** * 

In sub-s (2), the italicized words have been substituted for the words 
“ the force of law ” ^ 


77. Nothing m this Aci contained shall be deemed to affect 

the dunes chargeable under any enact- 
ment f tor the time being in force relat- 


Saving as to court-fees. 


rag to court-fees. 


The italicized words, in this Aci, have been substituted for herein."* 


These words have been inserted by Act V. of lood, s. 3. 
t Act VII. of 1870. ^ o 


Act II., 1899,-- 4. 


S 4 - IKOEX. 

Enhakcement of rent of occupanq^tenant, compntation of fee in salt for, 
s. 7, para xi , cl. (i) 

exemption of application for service of notice of, s ig, 
para, xii 

' Estate ’ defined, s 7, para v , cl (d) 

suits for, or for part of an s. 7, para, v., ds (a), ((), (d). 

Excise-offigbk, fee on application to, Sch. II, , No i 

Execution of Dbceeb stajed where mesne-profits ascertained exceed 

profits claimed, s 11, para, u 
of Militmy Court of requests, petition for, 
exempt, s. ig, para iv 

Executive Offices, memorandum of appeal to, Sch II , No 11 

Executor, penalty for, for not paying full court-fee within six months after 
discovery of under-payment, s. 19G. 
recovery from, of excess fee payable under s 19H, and of for- 
future under s igG, s 19] 

Exhibit, exemption of first application m respect of, a 19, para xiv. 
Extent OF Act, s 1. 

Feb (excess) nayaUe on inquiry under e 19H, recoverable from executor 
or aomimstrator, s igj 

computation of, chargeable in certain suit, A (18), App. 

'involving fraction of an anna remission of the fraction, A (19), App 

Fees in High Courta on their original sides, ss 3, 85 

appellate sides, ss 4, 05. 
in Prcddency Small Cause Courts, ss 3, 25 
in other Courts and in public offices, ss 6, 25 
on written examinations at complaints, s lE 
for serving process, a. 20. 
rraayment at certain, s 31. 

which officers of High Court ere allowed to lecd^e, in addition te 
salary, saved, a 36 

First afplication, for summone, when exempt, s 19, para viv 

First Juogb of Presidency Smell Cause Court to decide questions as to 
fees, s 5. 

Foreclosure, computation of fee in suit for, 5 7, para iz. 

Forests, exemption of application for permission to cut timber in Govern- 
ment^ s sg, para xix 

Forfeiture, nnder s. igG, recoverable from executor or administiatoi^ 
s 19J 

Gabdeh, compntation of fee in suit for possession of, a 7, para v , cl (r). 

Govern VKXT Advocate, copies at all documents furnished to, or reqmred 

by. dm , for putpose at conducting trial, & i 
before Criminal Court, remission of foes 
charge-able on, A (15) (g), (A), App 

Government Pleaofr, see GomrHmint Admcate/ PlaUier, 
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SCHEDULl^ I.* 
Stamp-duty on Instruments. 
(Su sechon s) 





86 INDEX 

Lamolord AND Tenant, See Abatement t Authonty; Cmpeutationi 

Cmmlerpart, Enhancement s Leaee, Neltee 
of ejectment, Owu^anty, 

Lani>>xbvenub, suit for interest of assignee of, s 7, para vii. 

to set asido attachment of interest in, s 7, para vhi. 
lee on application hy holder of temporarily-settled land to 
officer of, Sch II., No, i 

Land Revenue Code (Boubav), see Bombay Act V. 

Lrabb, fee in suit for specific performance of contract of, s. 7, para, a. , 
d (e*. 

computation of fee in suit fw delivery of, a. 7, para, xi , el (e) 

See Counterpart 

Letters ot Administration exemot where property does not exceed ■ 

Rs 1,000, 8 19, para viif 
procedure on anplication for, s igH 
grant of, conditional, on petitioner filing 
lahution of property and pajing fee, 
s. igl. 

fee on, Sch L, No. 11 
See Ptvfio/n. 

Lihitation, proviso in respect of, in matter of certain cla'ms, s 19B, 

Local GovruNnCNT to confirm roles as to process fees, e ao 

to ajrorove number of peons in Cml Courts and in 
Revenue Courts, ss sa, 83 

to make rules for suppW, number, renewal, and beep- 
ing of accounts of stamps, s 87, 

Madras Act VIII. or 1865, plaints in summary suits brought before- 

CoIlectorB under, remission of fees 
diargeable on, R-^os), App 
Rq'ulation VI of 1831, copies of jimg- 
ments or decisions passed on claims 
preferred under, remission of fees 
eWgeableon, R— ail, App 
certdin documents filed in daims prefdrred 
under, fees ohargeable on, R-“(ao)i 
App. 

HaoibtratBi application to, rdating to dealings with Government, Sch. 

II , No I, psra (at) , j l 

of a district to fix number of peons to be employed in nis- 

Court, s ea o t ri 

in his executive capacity, fee on application to. Sen, 11- 
No i.para (i) 

Maintenance, computation of fee in suit for arrears of, s 7, para l 

in suits for, s 7, para 11, 

Mahlatdabs^ Courts Act, see Bombay Act III ef 
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SCHEDULE l.’—conhmed. 



Description of Instrument. 


Proper Stamp-duty. 


c AGREEMENT OR MEMO- 
RANDUM OF AN AGREE- 
MENT— 


(fl) if relating to the sale of a Go- 
vernment security, or share 
in an incorporated Company 
or other body corporate or a 
Bill of Exchange ... 


(i) if not otherwise provided for 


Exemptions. 


Agreement or memorandum of agree- 
ment — 


One anna. 


Eight annas. 


(n) for or relating to the sale of 
goods or merchandize exclu- 
sively, not being a Note or 
Memorandum chargeable 
under No 43 , 


(b) made in the form of tenders to 

the Government of India for 
or relating to any loan , 

(c) made under the European Vag- 

rancy Act, 1874,* seciion 17 


AGREEMENT TO LEASE 
See Le\se (No 35) 


* Act IX. of 1874 


S8 




Mosri, fee pd)able in ^iiits for <* 7, para 1. 

due by Go>einini.iit, LXLitiption of application for, s (g, para xx 

'bloRitiA&i', fee in <011 fer spnrifir perfcrmanri* of contract of, b 7, para, x, 
rl (*). 

reniitlifnat Sale , Pewtosure , Rtimptiou. 


Al0M.«ni I 1‘l.OPi Kit ha.in]; a in.iikct>i.ilue, compiit.ition of fee in suit for, 

^ 7 pan III 

no maikit valiiL, rrmputation of fee 10 suit 
for, 5 7t par.! cl (o). 


MukiiTAP'viMA, fee on, Seb II, No to 
!» . Pa>it r M i,*toruey. 


Multii iRiOiis Suit, fci. on plaint or memorandum of appeil in, s. 17 


MuuiciPtL CoMMissioscKs, fci on npplinlinns to, n la'int; to conscrtancy 
or improtcmenl, brh. II , N'o i, cl. (o) 

Oi I ICSK, ( «< mption of romphint by, «. 19. pirn, xtiii 
iA\, t\cm|jtiori of petition of appeal ap;.iinst, s rg, pirn wi. 

Natub Co.s\ iris' iMakriii.l Dtssoi kilos Aa, fee on petition in suit 

under, Seh II>i 
No t| 


Kbt rRoriTb, power to a<rertain, e g 

procedure in rn«e of uronf; estimation of, s to. 

NsntFrievd, SCO Ut.derlaln’i'. 

Nok cOMMisblUNPii Om iCLk, wc Pof-tf~r/attmity, 

Motici or EjiCTtiikT, computition of fee in suit to contest, s. 7, pars 

IT., cl (rf) 

Nihofr or Stamps to be used, s 07, cl {b) 

OdliCATIOV, sic /jt./f v»d , /iiiCrMV’rkt 

OccupANCi of land from nliich tenant lias been illegally ejected, fee in 
suit for, s 7, para \i., cl (r) 

Occur \kCi RICH r, fee on plaint in suit to establish or disprotc, Sch II., 
No s 

Officlr m army, rec P^^^tr-^-aitorney 

PANDII.IRI TAN, Centra] Proiinces, sec Act A/I' </ tSOj, 

Parsi M vrri \ob Act, fee on plaint or memorandum of appeal under, 

Sch , II , No 21. 

Pauper apppais, frt on application for lease to bnni;, Sch II., No. 3 
SUIT, fee on application for Icise to bring, Scb. II , No s> 


Peons, rnles for remun»rating, s so, para 111 ,, 

number of, in Uibtrict, Subordinate, and Mofnssil Small 


Cause 


Caart%s 2a 
in Retunue Courts, s Sj 

Periodical ptiMEM, computation of fee m auitfor arrears of, a 7, P"* •* 

for, a 7 i P«a « 
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SCHEDULE \,—cmilmmd. 


Description of Instrument. 

Proper Stamp-duty. 

1.^ 

8. APPRAISEMENT .OR VALU- 
ATION made otherwise than 
under an order of the Court in 
the course of a suit— •' 

r 


(a) where the amount does not ex- 
ceed Rs ifioo. 

The same duty as a Bond (No. 15) 
for such amount 

(hj in any other case ... ... 

Five rupees 

Exemptions. 


(a) Appraisement or valuation made 
for the information of one 
party only, and not being in 
any manner obligatory be- 
tween patties, either by agree- 
ment or operation of law. 


(A) Appraisement of crops for the i 
purpose of ascertaining the 
amount to be given to a 
landlord as rent 


9. APPRENTICESHIP -DEED 
including every writing relating 
to the service or tuition of any ap- 
prentice, clerk, or servant, placed 
with any master to learn any 
profession trade or employment, 
not Articles of Clerkship 

(No. iij 

Five rupees. 

Exemption. 

« 

Instruments of apprenticeship executed 
by a Magistrate under the Apprentices 
Act, 1850,* or by which a person is 
apprenticed by or at the charge of any 
public charity. 



n The former words were, “ under Art 'JTT'Jr 

i8co *850,” IS the short title of Act XIX ' 

1850.— See the Indian Short Titles Act (XIV. of 1897}. 


o£ 

of 


90 INSET 

PUADBR, copy of dorument furnished to, by Sessions Court or High 
Court, Bombay Presidency, or Saar Court in Sind, to 
defend a person accused cf murder, remission of fees 
chargeable on, C (351, App 

P0UCB>0FrtCBR, exemption of petition to, rospeedng offence, s, tpi para 

XVI. 

copies of judgments or depositions required by, ie> 
mission of foes chargeable on, il— (15) t/)i App. 

Political Ppxsionlrs, applications by certain, to Collector, gcc., re- 
mission of fees chargeable on, under art 1 of 
the Second Schedule, C— (37), App. 

PossBSSlON, fees on plaint or appeal in suit under Limitation Act for, Sch 
1 , No 3 . 

fee on aoplication or petition in certain suits for, Sch. II , 
No 4 

PovrES-OF-ATTORNBS by soldier to institute or defend suit, exempt, s 19, 
para 1. 

See UuLhiarnama , Wlalalatnama 
Pbb-biiption, fee on plaint in suit to enforce right of, s 7, para vi, 
PaiflONBB, esemption of petition by, a 19, para. xvii. 

Probatbs exempt where property does not exceed Ra tooo, s. 19, 
para, viii 

application for, or letters of administration, procedure on, s. 
xpH 

grant of, conditional on petitioner iiliag valuation of pro- 
perty and paying fee, s 19I 
fee on, S«h, I , No. 11 
relief in case of seicral grants of, s. 19C. 
though not covered court-fee, valid as to trust-property, s., 
xgD 

Pbocrss in auits before District Panchayats, Madras Presidency, eaempt^ 
a, 19, para vi 

fees for serving and executing, a 30 , paras 1 and 11. 
mlea as to, a. ao. 
tables of, a. ax 

Public Opticbr, fees on instmmonta received or furnished by, a. 6 
Srrvant, exemption of complaint by, a. 19, para xvin. 

Publication of rales as to process-fees, s. ao, pira in. 

as to supply, number, rooenal, and keeping of accounts 
of stamps, 8 ay. 

Punjab Land Rbvbnub, see Act XVJI. af 1887 • 

Railway CoiiPANT.exemntion of complaints l/j officers of, s t9i 

XVIll 

Rbcognizancrs, exemption of certain, a 19, para xv 
Recotbrt ot Rent, see Madrm AH VIII of 1865 
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SCHEDULE l.-‘Conlinmi. 


Description of Instrument. 

Proper Stamp-duty. 

X2 AWARD, that is to say, any 
decision in writing by an arbitra- 
tor or umpire, not being an award 
directing a partition, on a refer- 
ence made otherwise than by an 
order of the Court in the course 
of a suit— 


(a) where the amount or value of 
the property to which the 
award relates as set forth in 
such award does not exceed 
Rs 1,000, 

The same duty as a Bond 
(iVb. 7j) for such amount. 

(b) in any other case .. ... 

Five rupees. 

Exemption 


Award under tke Bombay District 
Municipal Act, 1873,* section 81, 
or the Bombay Hereditary Offices 
Act, 1874 1 section i8 


1 

13. BILL OF EXCHANGE [as rfe- 

fined by s. 2 (2) & (3) ], not being 
a Bond, bank-note or currency- 
note — 


(0) where payable on demand 

! One anna 

1 

* Bom. Act VI of 1873 

t Bom. Act in. of 1874. 



92 IKSCCi 

Salb, fee in snits for specific performance of contract of, s 7, para, z., 
d («f) 

Security, administrator to fnrnish, in certain case, s ipF. 

Security-bond for the keepini; of the peace, &e , Iqr persons other than 
the executents, remission of fees chargeahle on, d— (7), 
App 

Sbttlbmeyt of land-ievenne, exemption of applications presented previous 
to final confirmation of, s 19 para ix 

SEntEUEVT-RECORD, relatin}r to any one villa^ in Knmann or Garhwal, 

redaction of fee chargeable on copy of entries in, 
iS— (38), App 

Sheriff fees to, saved, a 3 
Short Title, s 1. 

Small Cause Courts, see Cmuit ^ SmaXL Cmctu 

I 

Soldier, see Potur-of-AUjriuiy 

Specific Pxrforuahcb, fee on plaint in snits for, s 7, para x 

Stamps, fee to be collected by, a Sj 

to be impressed or adhesive, s aS 

roles for supply, number, renewal, and keeping of accounts of, s 37. 
on docnments inadvertently received, s sB 
docnmenta amended merely to correct mistake need not have 
fresh, 8 89 
sale of, 8 34 
supply of, 8 37 
cancellation of, a no 

rules regulating saw of, to be publubed in local official Gasette, 
and to have force of law, s 43 (s) 
penalties in respect of breadi of rules regulating sale of, a 34 U) 

Statbmrxt to be filed by grantee of certificate under Art XXVII of i860, 
or Bom Rag VIII of 1837, Sch I , No xs 
See Cal^ , Wnitm Siatemfntt 

Stay of ^mt until additional fee is paid, s xo, para 11 
of further execution of decree for mesne-profits, a 11 

Stoce-notb, application for transfer of a, from one circle to another unto 
para 6 of Resolution No RS®® dited ao‘h August loaS, 
remission of foe chargeable on, A— (14)1 App 
Suits by Government raiyata, reduction of fees chargeable in certain, 

for redemption of mortgaged prooerfo in districts of the 

Presidency in which Act XVII of 1879 is m force, raraHSion 
and determination of fees chwgeable in respect of docnm 
specified in the First or Second Schedule in the case of, o— 1»9;» 
App 

Summary Decision, fee on plaint to alter or set adde, Sch. II , No i 7 » 

para 1 



STAMP. 


59 - 


SCHEDUUE If—coniinutd. 

Description ob Instrument. Proper Stamp-duty. 

13, BILL OF EXCHANGE— 

{c) vjhere payable at more than one 

year after date or sight ... The same duty as a Bond (No. 15) 

for the same amount. 


X4. BILL OF LADING {including 

a through bill of lading) ... Four annas. 


NtB . — If a bill of lading is drawn 
in parts, the proper stamp 
therefor must be borne by 
each one of the set. 


Exempitons. 


(a) Bill of lading when the goods 
therein described are received 
at a place within the limits 
of any ports as defined under 
the Indian Ports Act, iS 8 g,* 
and are to be delivered at 
another place within the 
limits of the same port. 

(d) Bill of lading when executed 
out of British India, and 
relating to property to he de- 
livered in British India 


®S* BOND defined hy section 2 

not being a Debenture {No. 2^) 
and not being otherwise provided 
for by this Act, or by the Court- 
fees Act, iSyof— 


Act X. of 1889 


t Act VII. of 1S70. 
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SCHEDULE continued. 


Description of 


IS. BOND — concld 


Instrument. 


Proper Stamp-duty, 


Exemptions 

Bond, when executed by — 


V 


(a) headmen nominated under rules 
framed in accordance with 
the Bengal Irrigation Act, 
1876.* section 99, for the due 
peiformance of their duties 
under that Act, 


(d) any person for the purpose of 
guaranteeing that the local 
income derived from private 
subscriptions to charitable 
dispensary or hospital or any 
other object of public utility 
shall not be less than a 
specified sum per mensem 


X6. BOTTOMRY BOND, that is to 
say, any instrument whereby the 
master of a sea-going ship borrows 
money on the security of the ship 
to enable him to preserve the 
ship or prosecute her voyage. 


The same; duty as a Bond (No. 15), 
for the same amount. 


17. CAN C£LL ATION — Instru.- 

MENT OF (including any instru- 
ment by which any instrument 
previously executed is cancelled), 
if attested and not otherwise pro- 
vided for ... 


Five rujaees. 


* Ben. Act III. of 1876. 




STAiIP«, 

SCHEDCJLE lr-<mtlmu£d. 


DBSCRiPTioii OF Instrument 


Proper SxAM?*our!r. 


XQ. CERTIFICATE OR OTHER 
DOCUMENT— 


See also Letter of Allotment of 
Shares (No, 36J. 


20. CHARTER-PARTY, that is to j 
say, any instrument (except an 
agreement for the hire of a tug- 
steamer) whereby a vessel or some 
specified principal part thereof is 
let for the specific purposes of 
the charterer, Tshether ii includes 
a penalty clause or not 


One rupee. 


2I< CHEQUE [as defined hy seciton a 


One anna. 


22. COMPOSITION-DEED, that 
is to say any instrument executed 
by a dc fator whereby he conveys 
his property for the benefit of his 
creditors, or whereby payment of 
a composition or dividend on their 
debts IS secured to the creditors, 
or whereby provision is made for | 
the continuance of the debtor's 1 
business, under the supervision of 
inspectors, or under letters of 
license, for the benefit of his cred- 
itors .*>. ... ... ... 


23. CONVEYANCE (as defined 6y 
section 2 (/O)], not being a Trans- 
PER charged or exentpisd under 
No. 62— > 


Ten rupees. 


3 


C0XTENT5. 


SccriDNs. 

VI —Pnteeiicu orders, 

aj Deserted wife may apply to 
Courtier protection. 
a8 Court may grant proteetion- 
order. 

ag Discharge or variation of orders 

30. Liability ol husband seising 

wife's property after notice of 
oi^er 

31. Wife’s legal position dunng 

continuance of order. 

VJI —SettiluUen Conjugal 
Sights 

3s. Petition for restitution of con* 
jngal rights 

33 Answer to petition. 

VllL-^Damagts and Cotis. 

34. Husband may claim ^damages 

from adulterer 

35. Power to order adulterer to pay 

coats. 

Power to order litigious inter> 
Tenor to pay costs. 

IX.’^Ahmony, 

36. Alimony pendente hie. 

37. Power to order permanent all* 

mon} 

Power to order monthly or 
weekly paymonta. 

38. Court may direct payment of 

alimony to wife or to her 
trustee 

XiSetUemenis, 

39 Power to order settlement of 
wife's proper^ for benefit of 
husband and children. 
Settlement of damages, 

4a Inquiry into existence of ante* 
nuptial or post-nuptial settle- 
ments 

XI’-“CusMhf o/Chddren. 

41. Power to make orders as to 
custody of children in suit 
for separation. 


SBcnoHS. 

4S> Power to make such orders 
after decree 

43. Power to make orders as to 
eustody of children in suits 
for dissolution or nullity 

44 ‘ Power to make such orders after 
decree or confirmation 

Xlti— Procedure. 

45 Cods of Civil Procedure to 
apply 

46. Forms of petitions and stale* 
mente 

47 Stamp on petition 

Petition to state absence of 
oollusion 

Staiements to be verified. 

48 Suits on behalf of lunatics. 

49 Suits by minors 

50 Service of petition 

51 Mode of taking evidence. 

ga Competence of husband and 
wife to give evidence as to 
cruelty or desertion 

53 Power to close doors 

54. Poucr to adjourn 

55. Enforcement of and appeals 

from orders and decrees. 

No appeal as to costs 

56. Appeal to Queen in Council 

XUI,—Se-marru^. 

SI. Liberty to parlies to many 
again 

58 English clergyman not compel- 
Im to solemnise marriara of 
persons divorced tor aduitety. 

59. English minister refusing to 
perform ceremony to permit 
use of his church. 

XIV --Mneritaneotts 

do. Decree for separation or pro- 
tection-order valid as to per* 
soob dealing with wife before 
taierasl 

Indemnity of persons laakiqg 
payment to wife without no- 
tice of reversal of decree or 
protection-order. 
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SCHEDULE h—conhnued. 


Description of Instrument 


24 COPY OR EXTRACT certified 
to be a true copy or extract, by or 
by order of any public officer, and 
not chargeable under the law* for 
the time being in force relating 
to court fees — 

(*; if the original was not 
chargeable with duty, or 
if the duty with which 
it was chargeable does 
not exceed one rupee 

(11) m any oiher caae 
Exemptions 


(a) Copy of any paper which a pub* 
he officer is expressly requir- 
ed by law to make or furnish 
for record in any public office 
or for any public purpose 

“ (6,t Copy of. or extract from, any 
register relating to births, 
baptisms, namings, dedica- 
tions marriages, deaths or 
burials.” 

COUNTERPART OR DUPLI- 
CATE of any instrument charge- 
aole with duty, and in respect of 
wh ch the proper duty has been 
paid — 

(a; if the duty with which the ori- 
ginal instrument is charge 
able does not exceed one 
rupee , 

(6) in any other case 


23 


Proper Stamp-duty 


Eight annas. 
One rupee. 


The same duty as is payable on 


the original. 


One rupee. 


* Act VII of 1870 

A 7 sufastitued for the original clauses (I 
and (c) of the exemptions from Article No. 24, by Act V.^of 1906, s 7 (i) 

Act 11., zSgg <<<.< 5 . 


I 
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THE INDIAN DIVORCE ACT 
. (Act IV. of i869).« 


Hxceivxd thb G^G.'s Assent on ths 26th Febbimkt, 1869. 


An Aci to cmead iht Xjm relating to Dweree and Matrtmmol 
Caueet tn India, 


Whsuas It IS expedient to amend the law relating to the divorce 
Ip . . of persons professing the Christian re^ 

‘ ligion, and to confer upon certain 

Courts jurisdiction in matters matrimonial; It is hereby enacted 
as follow 

I 

I. — Prekmtnary, 


Short htlo. 

Comnencemont of Act. 


1 . This Act may be called the 
Indian Divorce Act, and shall come into 
operation on the first day of April 1869. 


* Act IV of 1869 extends to India the principal ptonnons of die- 
Mitnmonwl Canses Act, 1857 A Vict , e. 85), as amended by 

Ihe Matrimonial Canses Act, 1859 fStat aa b 83 Vict , c 6i}i the Matri' 
nonial Canses Act, i860 t&tat 33 b 24 Vict , c 144}, and the Matrunonid 
Canses Act, 1866 (Stat ag Vict , c 3a) h abo embodies many tulmgs of 
Sir Cresswell Cresswtll and Lord Pensanoe 
It has been declared in force in— 

(1) The Santhal Farganas (fw Reg III. of 187a, s 3, as amended 
Iqr R% III of 1886) . 

(al The Atanm Hill District (irs Reg X. of 1874, 3 ) „ 

Upper Bntma generally except the Shan States (mt Act XX 
m 1886, s. 6, Pt, 1 .) 

(4} British Beluchistan (sw Reg I of x8go, s 3) 

(5) Angnl and the Khondmals {/ut Rw 1 . of iSu, s 3). 

The Act has been declaied, under the Sshednled Distncts Act (XIV. 
of 1874)1 to be in force in the following SiAeduled Distncts — 

The Districts Hasatibagh, Lohardaga (including the present Dista^ 
of Palaman), and Manbhnm, and Pargana Dhalbhnm, and the Kolten 
in the Distnct of Singbhnm— ^ss Gaaetft of India, Oct aa, 1881, 


*** P S04 » 

The Scheduled Districts in Ganjam and Viaagapatam •^ee fart or. 
George Gaottie, 1898, Pt 1 , p 666 . 

It has been extaoded, by notification under s. 5 of the same Act, to tim 
Morth-Weslem Provinces Ttai -~Ste Gaortte «f India, Sep 03, 1670, 

1 1 p 

The Limitation Act does not apply to suits under this Act — 5 s* Act 

XV. of 1877, • I 


/• 



STAMP. 


SCHEDULE \.--conHniud. 


Description of Instrument. 


27 DEBENTURE— t£)«M 

See aho Bond {No JTj), a/.d 
Sections 8 and 55. 

DECLARATION OF ANY 
TRUST — T R u s T 
(^V<? 6 ^) 

38 DELIVER Y-ORDER IN 
RESPECT OF GOODS, 
that IS to say, any instrument 
entitling an} person therein nam- 
ed, or his assigns or the holder 
thereof, to the delivery of any 
goods lying in any dock or port, j 
or in any ware-house m wnich 1 
goods are stored or deposited on | 
rent or hire, or upon an) wharf, 
such instrument be.ng signed by 
or on behalf of the ow ner of such 
goods, upo 1 the sale or transfer 
of the property therein, tvnen 
such goods exceed in value twenty j 

rup66s •« • I 


Proper. Stamp-dut 


One anna. 


DEPOSIT OF TITLE- 
DEEDS — “ See Agrbkmunt re- 
lating to Deposit of Titlc- 
DKEDs, Pawn or Pi edge (No 
6 ) ”* 

DISSOLUTION OF PART- 
NERSHIP — See Partnership 
{No 46) 

29. DIVORCE — Instrument of, that 
is to say, any instrument by which 
any person effects the dissolution 
of his marriage 


One rupee. 


* Substituted for the words and fi<rar.» • i z 

able mortgage {.Vo (J),’ by Act XV. of 1go4, s 8 ( 1 }! 


IS 


TBS INSTAH UTOBOE. 


[Actiir 


In the case of any petition under this Act, ** Hi^ Conrt” is 
that one of the aforesaid Courts ffltlun the local limits whose ordinary 
appellate jurisdiction, or of whose jurisdiction under this Act, the 
hi^and and wife teade or last reined together; 

(a)* " District Judge "f means, — 

in the Regulation Fromce8~a Judge of a principal Cml Court 
of onginal jurisdiction, 

t m the Non>Regulation| Frovincesi, other thui Sindh and 
** Burma a Commissioner of a Divinon ; 

* Thu clanie has beenanbsbt&tedby the Lower Burma CouitaAct(XL 
of i88g}, a 97 and Seh. II. 

t Under the powers conferred by a 6 of the Scheduled Distncts Asf 
tXiV. of 1874), the powers of a “District Judge" were couferred on the 
Deputy Commissioner, Khast and Jaintu Hilu, theGaro Hills Bbstnc^ and 
the HiI]s.->Sif p xa. of the Assam Uannal of Local Rules and 
Orders, Ed 1893, and Atum Gaatih, 1897, Pt IL, p 591, and i8g8, 
R Iq p. 741, respectaraly. 

I t Repealed la the Punjab, aofar as it defines District Judge to mean the 
» Commissioner of a Division "^—Sea s a of the Punjab Courts Act (XVIIL 
of 1884) In that province, the Divismual Court is, tor the purpose of this 
Act, to he deemed to be the Distnet Court for all districts comprised in a 
•division -^w tdtd,, s. ag, cl (e) 

In Ondh the Judicial Commissioner u, for the purposes of this Act, to be 
deemed the Commissioner of the Division.— As s. a7 of the Ondh Cml 
Courts Act (XIIl of 1879) 

These words were substituted for the words ” in the Hon-Regnla- 
tion Provmees, other than British Burma and Sindh— a Commissioner 
of a Divuion." 

" u PCgn— the Recorder of Rangoon , " 

“in Arakan— the 'Ricorder at Rangoon until a Recorder’s Court 
is established at Ak>ab, and thenceforward the Recorder at 
Akyab" 

“ in the Tenasserim Provinces— the Recorder of Monlmein , 

“In Sindh— the Judicial Commissioner in that Pxovmce " 

{ In the Santhal ftrganaa. the Commissioner has been declared to be 
the District Judge, and the High Court at Calcutta to be the High Court, 
for the purposes of the Act a. is (3l of the Santhal Parganas Justice 
Relation {V of 1893} 

I The word ' Burma” basbeensobstitntedfortheonginalwoids-^'the 

areas for the time being within the local limits of the ordinary civil 
diction of the Recorder of Rangoon, and of the civil jnnMiction of the 
Court of the Judge of the Town of Monlmein"— hy Act VI of I 9 ®®i 
Seh I 
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SCHEDULE l.--conitnued. 


Description of Instrument. 


Proper Stamp-duty. 


^EXTRACT.— Sffff Copy (Wo. 24J 


,32 FURTHER CHARGE— Instru- 
ment o/t that ts to say, any in- 
strument, imposing a further 
charge on mortgaged property — 


(a) when the original mortgage is 
one of the description refer- 
red to in clause (a) of article 
No 40 (that iS, mfh posses- 
stonj , 


The same duty as a Conveyance 
(No, 23) for a consideration 
equal to the amount ^ /Ao/«y- 
ther charge secured by such in- 
strument 


(J) when such mortgage is one of 
the description referred to in 
clause (d) of article No. 40 
(that is, Without possession )— 


(ij if, at the time of execution of The same duty as a Conveyance 

Jt A A A ^ T & , 


the instrument of further 
charge, possession of the 
property is given, or agreed 
to be giten, under such in- 
strument , 


(No 23) for a consideration 
equal to the total amount of the 
charge (including the original 
mortgage and any further diarge 
already made) less the duty al- 
ready paid on such original 
mortgage and further charge. 


(a) if possession is not so given. 


The same duty as a Bond (No, 
iS) for the amount of the fur- 
ther charge secured by such in- 
strument 


8 


Ttnc IKOUK StVORCE. [Act IV. 


(7) “Bigamy with adultary'' means adultery with the same 
woman with whom the bigamy was committed : 

(8) “ Marriage with another woman ” means marriage of 
any person, beiqg married, to any other person, during the life of 
the former wif^ whether the second marriage shall have taken 
place within the dominions of Her Majesty or elsewhere : 

(9) “ Desertion ” implies an abandonment against the wish of 
the person charging it : and 

f zo) “ Property" includes, m the case of a wife, any proper^ 
to which she is entitled for an estate in remainder or reversion, 
or as a trustee, executrix, or administratrix ; and the date of the 
death of die testator or intestate shall be deemed to be the 
time at which any such wife becomes entitled as executrix or 
admimstratrix. 

IL — yurudufisn. 


4b The jurisdiction now exercised by the High Court in 
Matrimonial jariidtetion of KSpeCt of dlVOZCe A meatd e/ /are, WnA 
Hiffh Oiurta to bo eserased m all Other causes, suits, and matters 
aulqwttoAct. mi^monial, shall be exercised by sneh 

Courts and the District Courts subject to the provisions in this 

contained, and not otherwise :* ex- 
' cept BO far as relates to the granting of 

marriage-licenses, which may be granted as if this Adt had not been 
passed. 

5 . Any decree or order of the late Supreme Court of Jadica- 
Enfoiooment of decrees or ture at Calcutta, Madras, or Bombv 
orders made heretofore by sitting On the ecclesIBStlcal Side, or 01 
Snpreme or High Court. High Courts Blttiqg in 

the exercise of their matrimonial jurisdiction, respectively, in any 
cause or matter matrimonial, may be enforced and dealt with by 
the said High Courts, respecuvely, as hereinafter mentioned, in like 
manner as if such decree or order bad been originally made 
under this Act by the Court so enforcing or deahng with the same. 


• 6. All suits and proceedings m causes and matters matrimO' 

Pending suits. nial, which, when thu Act a>®es 'uto 

* operation, are pending in any High 

Court, shall be dealt with and decided by such Court, so far as 
may be, as if thqr had been originally instituted therein under 
this Act. 


* Sh Ga^tr t. Crsnn/m, 13 B. L R. ilS. 
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SCHEDULE Ir-coniinued. 


Description of Instrument 


Proper St\mp-duty. 


Lease— 


(*») -nkBre the lease purports to The same duty as a Bond (No. 
be for a term of not less IS) for the amount or mltie of 
than one year, but not more the average annual rent reserv- 
than three years : ed. 


(*n) ’sihere the lease purports to 
be for a term tn excess of 
three years . 


j The same duty as a Conveyance 
(No. 23) for a consideratiop 
equal to the amount or value of 
the average annual rent reserv- 
ed. 


{tv) where the lease does not pur- 
port to be for any deGnite 
term. 


The same duty as i Conveyance 
(No 25) for a consideration equal 
to the amount or value of the 
average annual rent which would 
be paid or delivered for the Grst 
ten years if the lease continued 
so long. 


{v) where the lease purports to be 
tn perpetuity 


The same duty as a Conveyance 
{No 23) for a consideration equal 
to one fifth of the whole amount 
of rents which would be paid or 
delivered in respect of the first 
fifty years of the lease. 


(fi) where the lease is granted for a The same duty as a Conveyance 
fine or premium or for money (No 23) for a consideration equal 

advanced, where no.rent to the amount or value of such 


is reserved 


fine or premium or advance as 
set forth in the lease 


70 


rCBB IKDIAN uvoacs. [Act IV. 


ground that his rote has, since the solemnisation thereof, been 
gnilty of adultery. 

Any nrife may present a petition to the District Court or to Jthe 
men wife ma^ petition for Higb Court, praying that her marnager 
dissolnbon. may be dissolved on the grouod thst, 

since the solemnisation thereof, her husband has exchanged his 
profession of Christianity for the profession of some other religion, 
and gone through a form of marriage with another woman , 

or has been gnilty of incestuous adultery, 
or of bigamy rrith adultery, 
or of marriage with another woman with adultery, 
or of rape, sodomy, or bestiality, 

or of adultery coupled with such cruel^ as. without adultery, 
would have entitled her to a divorce d mensd tt tore, 

or of adultery coupled with desertion, without reasonable 
, excuse, for two years and upwards. 

Every such pennon shall state, as distinctly as the nature of 

claim to have such marriage disiolvea 
, IS founded. 


11. Upon any such petition presented by a husband, the 
Adnlterer to be co-respon* peUtlouer shall make the alleged adul* 
dent. terera co-respondent to the said peti- 

tion, unless be is excused from so doing on one of the following 
grounds, to be allowed by the Court 

(r.) — ^That the respondent » leading the life of a prostitute,* 
and that the petiuoner knows of no person with whom 
the adultery has been committed . 

(s.)— That the name of the alleged adulterer is unknown to 
the petitioner, ahhough he has made due efforts to 
discover it : 

( 3 .}— That the alleged adulterer is dead. 

12i Upon any such petition for the dissolution of a marriage, 
Conrttobentufiedofeb- the Court shall saosfy 't8elf,so aras It 
snee id collusion. reasonably can, not only as to me iscb 

alleged, but also whether or not tne petitioner has been in any 


* Re$ T, Rot, 3 B. L. R , Appt lO 



* Act VIL of 1875 


t Reg II of 1889. 


IS 


THE INOUK OnrCRCE. 


[Act IV, 


or of baviog deserted or viiruHy separated binself or herself 
from the other party before the adultery complained o^ and vitln 
out reasonable e«;use, 


or of such vilful neglect or misconduct of or towards the other 
patty as has conducted to the adultery.* 

Vlo adultery shall be deemed to have been condoned vithh the 
meaning of this Act unless where con* 
jugal cohabitation has been resumed or 
commued. 


Cmdeflatioii. 


15. In any suit instituted for dissolution of marriage, if the 
Relief in caw of opposttion respondent opposes the relief sought on 
on certaia grounds. the ground, m case of such a suit institut* 

ed 1^ a husband, of his adultery, cruelty, or desertion without reason* 
able excuse^ or, in case of such a suit instituted by a wife, on the 
ground of her adultery and cruelty, tne Court may in such suit gne 
to the respondent, on his or her application, the same lelief to which 
he or she would have been entitled lu case he or she had presented a 
petition seeking such rehef, and the respondent shall be competent 
to give evidence of or relating to such cruelty or desertion. 


16. Every decree for a dissolution of marriage made by a 
Decrees for dissoiutian to High Cooit, not being a confirmation of 
t» nisi. a decree of a District Conrt,f shall, in tbs 

-first instance, be a decree »in, not to be made absolute ull after 
the expiration of such time, not leas than six months from the pro* 
nouncing thereof, as the High Coact, by general or special order, 
from time to time directs. 


During that period any person^ shall be at liberty, u sneh imn* 
CdBb,},™ ner as the High Court by gewal or 

special order tom time to^ ome diteett, 
to show cause why the said decree should not be made absolute by 
reason of the same having been obtained by collusion or by reason 
of material facts not bdng brot^ht before tbe Court. 

On cause bemg so shown, the Court shall deal with the ease ^ 
making tbe decree absolute, or by reversmg tbe decree uta, or oy 
requinng further inquiry, or otherwise as justice may demand. 


• Gmrdaar Garden, 3 B L. R^O C J, 139 
t As to District Conrts nnder this Act in the Pnnjah, if* Act avi 

of 8 83 at 

t Other than the patties aeunst whom tiie decree was mtde->^ B. 
R., 0. C J I S* 
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THE INDIAN DlYCKCBi 


[Act IV, 


or oE having deserted or wilfidly separated himselE or hersdf 
■from the other parQr before the adultery complained of, and witb* 
out reasonable excuse, 


or of such wilful neglect or misconduct of or towards the other* 
party as has conducted to the adultery.* 

No adultery shall be deemed to have been condoned within the 
meaning of this Act unless where con- 
jugal cohabitation has been resumed or 
continued. 


Condonation. 


15. In any suit instituted for dissolution of marnage, if the 
Relief in case of oppontion respondent opposes the relief sought on 

on certain grounds. the ground, in case of such a suit institut- 

ed by a husband, of his adultery, cruelty, or desertion without reason- 
able excuse or, in case of such a suit instituted by a wife, on the 
ground of her adultery and cruelty, the Court may in such suit give 
to the respondent, on his or her application, the same relief to which 
he or she would have been entided in case he or she had presented a 
petition seeking snch relief, and the respondent shall be competent 
to give evidence of or relating to such cruelty or desertion. 

16. Every decree for a dissolution of marriage made by a 
Decraea for dinoiution to High Court, not being a confirmation of 

be nm a decree of a District Court,t shall, in the 

-first instance, be a decree n»i, not to be made absolute till after 
the expiration of such time, not less than six months from the pro- 
nounang thereof, as the High Court, by general or special order, 
from time to time directs. 

Dunng that period any person j; shall be at liberty, in such man- 
ner as the High Court by general or 
special order from time to time directs, 
to show cause why the said decree should not be mide absolute by 
reason of the same having been obUined by collusion or by reason 
of material facts not being brought before the Court. 

On cause being so shown, the Court shall deal with the case by 
making the decree absolute, or by reversing the decree nui, or by 
requiring further inquiry, or otherwise as justice may demand 


• Gordons Gsnfon, 3 B L R ,0 C.J,139 
t As to District Courts under this Act in the Pnniab, jm Act XVIIL 
of 1884, s 83 

i Other than the parties against whom the decree was made -if B 1 ^) 
R., 0 C J , 5a. 
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SCHEDULE h-'coniinued. 


'Description op Instrument. 


Proper Stamp-duty. 
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THE INOIAN DIVORCE. 


[ActIV« 


her husband shall not be liable in respect of any contract act, or 
costa entered into, done, omitted, or incurred by her during the 
separation : 

Provided that, where, upon any snch judicial separation^ 
alimony has been decreed or ordered to be paid to the wife, and 
the same is not duly paid by the husband, be shall be liable for 
necessaries supplied for her use: 

Provided also that nothing shall prevent the wife frsm join* 
ing, at any time during such separation, in the exercise of any 
joint power given to herself and her husband. 

Rmnal Dteru of Separation. 

26. Any husband or wife, upon the application of whose 

Decree of separation ob> Of husband, as the case may be, a 

tained during absence o< decree of judicial separation has been 
*”**^ "4 ““ pronounced, may, at any time there- 

after, present a petition to the Court by 
which the decree was pronounced, praying for a reversal of such 
decree on the ground that it was obtained in bis or her absence, 
and that there was reasonable excuse for the alleged desertion 
where desertion was the ground of such decree. 

The Court may, on being satisfied of the truth of the allega- 
tions of such petiton, reverse the decree accordingly , but such 
reversal shall not prejudice or affect the rights or rem^ies which 
any other person would have bad, in case it had not been decreed, 
in respect of any debts, contracts, or acts of the wife incurred, 
entered into, or done between the times of the sentence of sepa- 
ration and of the reversal thereof. 

Vli^Frotechon-oritrs. 

27. Any wife to whom the fourth section of the Indian 
Desetted wife nay apply Succession Act, 1865 , does not apply, 

to Court for protectioD. may, when deserted by her husband, 
present a petition to the District Court or the High Court, at any 
time after such desertion, for an order to protect any property 
which she may have acquired or may acquire, and any property 
which she may have become possessed or may become possess- 
ed after such desertion, against her husband or his creditors, or 
any person clamimg under him. 
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SCHEDULE I —coniimud. 


Description op Ivstrument. 

Proper Stamp-ouxy. 

Ji6 PARTNERSHIP— 



A — Instruiient of — 



(a) Ttiliere the capital of the partner- 
ship doss not eiceed Rs 500 .. 

Two rupees eight annas 

(b) in any other case .. 

Ten rupees. 


A — Dissolution of 

Ftiie rupees. 


"PAWN OR PLEDGE— 5 ^ 1 ? 
AGREEMENT relating to 
DEPOSIT OF TITLE- 

DEEDS, PAWN OR 

PLEDGE (No 6) 



47. POLICY OF INSURANCE— 




If drawn singly 

If drawn in 
duplicate, for 
each part. 

‘ A t — Sba-Insur\nce (see section 7) — 



(i) for or upon any voyage — 



(i) where the premium or con- 
sideration does not exceed 
the rate of two annas or 
one-eighth per centum of 
the amount insured by the 
policy , 

One anna. 

Half an anna^ 


* This entry has been inserted by Act XV of 1904, 3.8(6). 

^ divisions A and B have been substituted for the 

original by Act V of igc6, s. 7 (j). 



THE JNSUH DIVORCE. 


[Act IV. 


\ x8 


88 . Nothing diall be pleaded in answer to a petition for 
. ^ _ restitutioa of conjugal rights which would 

Answer to petition. ^ ^ 

sepaiation, or for a decree of nullity of mainage. 

VJIL — Damagtt and Cot/r. 


84. Any husband may, either in a petition for dissolution of 
Huriand nay claim dam- marriage or for judicial separation, or in 
ages from adulterer. & petiuon to the District COurt or the 

High Court limited to such object only, claim damages from any 
plerson on the ground of bis having committed adulteiy with the 
wife d such petitioner. 

Such petition shall be served on the alleged adulterer and the 
wife unless the Court dispenses with such service^ or directs some 
odier service to be substituted. 

The damages to be recovered on any such petition shall be 
ascertained by the said Courts,* although the respondents or either 
of them may not appear. 

After the decision has been given, the Court may direct in 
what manner such damages shall be paid or applied, 

85 Whenever m any petiuon presented by a husband, the 
Power to order adulterer alleged adulterer has been made a co- 
.topaycnte. respondent, and the adultery has been 

established, the Court may order foe co-reqiondent to pay the 
whole or any part of the costs of the proceedings; 

Provided that the co-respondent shall not be ordered to pay 
the peutioner’s costs — 

(i) if the respondent was, at the time of the adultery, living 
apart from her husband, and leading foe life of a 
prosUtute, or 

(a) if the co-respondent bad not, at the time of the adulteiy, 
reason to believe foe respondent to be a married 
woman. 

Whenever any application u made under section 17 , the Court, 
Aiwer to order libgiottsm- if It thinks that the applicant bad no 
tervenor to pay costs. grounds or no sufficient grounds for in- 

tervening, may order him to pay the whole or any part of the costs 
occasioned by foe application 


* KMy V. Kelly. 3 B. L. R., O C. J, 67. 
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SCHEDULE l.--<on{inu{d. 


Description of Instrument 

Proper Stamp-duty. 

47. POLICY OF INSURANCE— 

conzd 


C. — Accident and Sickness Insurance— ~ 


(a) against rail’xay accident ‘calid 
for a single journey only 

One anna. 

Exemption. 


When issued to a passenger travel- 
ling by the intermedtase or 
the third class i,i any ratl- 
viay 


{b) in any other case— for the maxi- 
mum amount xvhick may be- 
come payable it . the case of 
any sn gle accidenc or sick- 
ness xihere such amount does 
not exceed Rs. i,ooOj and 
also vihere such amount ex- 
ceeds Rs. 1,000 for every Rs. 
X ,000 or part thereof 

Tvso annas. 

D. — Life-Insurance or other Insur- 
ance NOT specifically PRO- 
VIDED for, except such a 
RE-INSURANCE as IS describ- 
ed in Du ision E o£ this arti- 
cle — 


for every sum insured not exceeding 
Rs 1 , 000 , and also for every 
Rs I ,QQo or pari thereof in- 
sured in excess of Rs. 1 , 000 — 


(i) if drawn singly 

Six annas. 


Act II , x8g9^>-6, 



*0 THE IMDIAH OlVOBCB. [Aci; IV, 


tiie same as to the whole or any part of the money so ordered to 
1 » paid and again to revive the same order wholly or in pai^ as 
,to me Court seems fit. 

88 . In all cases in which the Court makes any decree or order 
Court wBy direct pannent alimonyi it may direct the same to be 
oE alim^ to mfe or to her paid either to the wife herself or to any 
^ truetoe. trustee on her behalf, to be approved I 7 

die Court, and may impose ai^ terms or restrictions which to the 
Court seem expedient, and may from time to time appoint a new 
trustee if it appears to the Court expedient so to do. 


JL — SttUmmU, 

• 89. Whenever the Court pronounces a decree of dissolution 

Poner to order ■rfr i omon* of mamage or judicial separauon for 
of property benefit adultery of the wile, if it IS made to ap> 
of hiubniid end cliildren. jq ^ ^ enuticd 

to any property, the Court may, if it thmk fi^ order such settlement 
, as it thml» reasonable to be made of sneh property or any part 
thereof, for the benefit of the husband, or of the children of the 
marriage^ or of both. 

Any instrument executed pursuant to any order of the Court 
at the time of or after the pionoundng of a decree of dissolution 
of mamage or judicial separation shall be deemed valid notwith- 
standing the existence of the disabilily of coverture at the bme of 
the execution thereof. 


The Coun may direct that the wbtrie or any part of the dam> 

Setthunentofdaiw. I?®* «x»v^^under jecfiou 34 Aall 

be settled for the benefit of the cnildren 

of the mamage^ or as a protdsion fin: the mamtenance itf the wife. 


inqniiy into odsisnoe of 40. The High CouT^ after a de- 
antMuptud or pontnuptul cree absolute for dissoludon of mar- 
"*d«nonte. jjggg^ Qj j decree of nuUity of mamage, 

and the District Court, after its decree for Resolution of mar- 
riage or (A nuUi^ of mamage has been confirmed, 


may inquire into the extetenoe of ante*nnptial or post-nuptial 
K. settlements made on the parties whose martial is the subject of 
the decree, and may make such orders, with reference to the ap* 

£ cation the wfade or a portion of the properly settled, whethw 

the benefit of the hnsIrad'Or the wife, or of the chfldren (if 



STAMP. S3 


SCHEDULE I. — conitnued. 


Description of Instrument 

Proper Stamp-duty. 

48. POWER-OF- attorney las 
defined by s 3 { 3 i) ], not being 
a Proxy (No 5 -)— 


f 

(a) when executed for tha sole pur- 
pose of procuring the regis- 
tration of one or more docu- 
ments in relation to a single 
transaction or far admitting 
execution of one or more such 
documents 

t 

Eight annas 

{b) sohen required in suits or pro- 
ceedings under the Presidency 
Small Cause Courts Act^ 
18S2* 

Eight annas 

c) when authorizing one person or 
more to act in a single trans- 
action other than the case 
mentioned in clause (a) 

One rupee 

{fi) when authorizing not more than 
five persons to act jointly 
and severally in more than 
one transaction or generally .. 

Five rupees 

(e) when authorizing more than five, 
but not more than ten, per- 
sons to act jointly and sever- 
ally in more than one trans- 
action or generally 

Ten rupees. 


* Act XV of 1882, 


8i 


iHX msuv mvoBCK. [Act IV. 


and majr, if it think fit, direct proceedings to be taken for 
placing such children nnder the protection of the Court 

Power to nmke such orders 44. The High Conrt, after a de- 
■fter decree or coofinnatioii. cree absolute for dissoiution of marriage 

or a decree of nullity of marriage. 

and the District Courts after a decree for dissolnbon of mar- 
riage or of nullity of mamage has been confirmed, 

may, upon appficadon by petibon for the purpose, make from 
time to bme all such orders and provision, with respect to foe 
custody, maintenance, and education of the minor children, foe 
marriage of whose parents was the subject of the decree, or for 
piacing such children under the protecuon (ri the said Cfourt, as 
might have been made I 7 such decree absolute or decree (as foe 
case may be), or by such interim orders as aforesaid. 


Z/L — Preeeittre. 


45. Subject to foe provisions hwem contained, all proceedings 
Cbde of Ovil Ptooedure to under this Act between par^ and par^ 
apply. shall be regulated by the Code of Cml 

“ Procedure.* 


46. The forms set forth m the Schedule to this Act, with such 
Form of pebtiou ud vatiaUon as the circumstances of each 
■tatenenti. case require, mav be used for foe res- 

pective purposes mentioned in such Sctedule. 


47. Every pehtionf under this Act for a decree of dissolnbon 
Stamp 00 petition. IM- of manage or of nulli^ of marriage, or 
^ to itate abKooe of of jndicial Separation J shall} state that 

there » not any collusion or connivance 
between foe pebtioner and foe other parly to the marriage. 

The [Statements contained in every petibon nnder this Act 

qhfrn.rntnfni.rrnriB.,.T ^ Verified by foe petibouer ot 

^ some other competent person in manner 
required by law for the verification of plaints, and may at foe 
hearing be referred to as evidence. 


* Act XIV. of iSBa, a 3. Sm now Act V. of igoB (the new Code), 
9. rsS- 

t For conrt.{ee, tee now Act VIL of 1870, Sch. II., No. am. 

} The words " or of teTcral td jadieiiu separation, or for restltaiboii 
of conjagal rights, or for damages, shall bear a stamp of five rupees, 
aad,” ana the words *' in the firrt, second, and third cases mentions uu 
thb section, ” have been repealed by the Court Fees Act (VII. of i 9 jo), 
and theiefon omitted. 



STA3IP. 


SCHEDULE I. — coniinmd. 


Description of Instrument. 


S»- 


PROTEST BY THE 
MASTER OF A SHIP that 
IS to say, any declaration of the 
particulars of her \oyage drawn 
up by him with a view to the 
adjustment of losses or the cal- 
culation of averages, and every 
declaration in writing made by 
him against the charterers or the 
consignees for not loading or 
unloading the ship, when such 
declaration is attested or certified 
by a Notary Public or other per- 
son lawfully acting as such 


Proper St.\mp 


One Ric^ee 


See also Note of Protest by the 
Master of a Ship {No 44]. 


32. PROXY empowering any person 
to vote at any one elechon of 
the Meviiers of a District or Local 
Board, or of a body of Municipal 
Commissioners, or at any one 
meeting of (a) Members cf an 
incorporated Company or other 
body corporate whose stock or 
funds is or are divided into shares 
and transferable, {b) a Local 
Auikotziy,or {c) Proprietors, Mem- 
bers, or Contributors to the funds 
of any Institution 


One anna. 


S3 receipt [as defined, by s. 2 
(23)} for any money or other 
property the amount or value 
of which exceeds twenty rupees 


One anna. 


THS INSIAK DmnCE. 


[Act IV. 


»4 


adnlteiy coupled with desertion without reasonable excuse, the 
husband and wife respectively shall be competent and compellable 
to give evidence of or relating to such cruelty or desertion. 


58. The whole or any part of any proceeding under this Act 
nay be heard, if the Court thinks fit, 
with closed doors. 


Power to dose doors. 


54. The Court may from time to time adjourn the hearing of 
- ^ . any petition under this Act, and may 

Power to adjourn. require further evidence thereon if it sees 

fit so to do. 


55. All decrees and orders made by the Court in any suit or 
Enforcement of and up- proceeding under this Act shall be en- 
peals from orders and decrees, forced and may be appealed* from, in 
the iike manner as the decrees and orders of the Court made in the 
exercise of its original civil jurisdiction are enforced, and may be 
appealed from under the laws, rules, and orders for the time being 
in force: 


Provided that there shall be no appeal from a decree of a 
District Judge for dissoludon of marriage or of nullity of marriage: 
nor from the order of the £Bgb Court coufiiming or refusing to 
confirm such decree: 


No appeal as to costs. 


Provided also that there shall be no 
appeal on the subject of costs only. 


56. Any person may appeal to Her Majesty in Council from 
Appeal to Quean in Coun* any decree fother than a decree nmj or 
at. order under this Act of a High Court 

made on appeal or otherwise, 

and from any decree (other than a decree nui) or order made 
in the exercise of original jurisdiction by Judges of a High (kiurtor 
of any Division Court from wbidi an apped shall not lie to the 
High Court, 


when the High Court declares that the case is a fit one for ap- 
peal to Her Majesty m Council. 


* For court-fee on memorandum of appeal, m Act VIL of >870, Sch. 
Il'.'Ne.aa 
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SCHEDULE l.-^conUntud. 


DaSCRIPTION OF Instromknt. 


Proper Stamp-duty. 


S3 RECEIPT— 


Exempiiom-^coxikA. 


(#) given by holders of family-cer- 
tificates in cases where the 
person from whose pay or 
allowances the sum com- 
prised in the receipt has been 
assigned is a non-commis- 
sioned officer or soldier of 
either of the said Armies, 
and serving in such capacity ; 


(/) for pensions or allowances by 
persons receiving such pen- 
sions or allowances in re- 
spect of their service as such 
non-commissioned officers or 
soldiers, and not serving the 
Government in any other 
capacity , 


(g) given by a headman or lambar- 
dar for land-revenue or taxes 
collected by him , 


(/») given for money or securities 
for money deposited in the 
hands of any banker, to be 
accounted for : 


Provided that the same rs not ex- 
preiaed to be received of, or 
by the hands of, any other 
than the person to whom the 
same is to be accounted for : 


THB mSUK DIVOHCS. 


[Act IV. ' 
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Church entitled to officiate within the diocese in which such church 
or chapel is situate, to perform such marriage-service in such church 
or (ffiapeL 


Z/K — SitKdlmteut. 


60. Every decree for judicial separation or order to protect 
D«. Ibr > property obttiiml by . wUe mte tli» 

pretecbon-order i^id as to Act shall, until reversed or discharged, 
penoBs dealing with wife be- be deemed valid, 80 far as necessary, for 
fore menal. the protection of any person dealing with 

the wife. 


No reversal, discharge, or variation of such decree or order 
shall irfiect any rights or remedies which any person wouid other* 
wise have had m respect of any contracts or acts of the wife entered 
into or done between the dates Of such decree or order and of the 
reversal, discharge, or variation thereof. 

All persons who, m reliance on anysucb decree or order, make 

Indwnnitv of nenmns “7 O' 

making payment to wite with* or act to be made or done 1^, the wite 
out n otion of nvanal of de- \rho baa obtained the same, shall, not- 
oraaorprotection-order. withstanding such decree or order may 
tiien have been reversed, discharged, or vaned, or the separation of 
the wife from her husband may have ceased, or at some time since 
the makmg of the decree or order been discontinued, be protected 
and mderrmified as if, at the time of such payment, transfer, or other 
act, such decree or order were valid and still subsisting without 
variation, and the separation had not ceased, or been discontinued, 


unless, at the time of the payment, transfer, or other act, such 
persons had notice of the reversal, discharge, or variation of the 
decree or order, or of the cessation or discontinuance of the se- 
paration. 

61. After this Act comes into operation, no person competent 
Bar of mit for criminal to present a peuuon under sections s and 
convenation lo shall maintain a suit for cnminal con- 
versation with his wife. ' 
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SCHEDULE 


Description' of Instrument. 


Proper Stamp-dotv. 


, 55. RELEASE — contd. 

? (o) if the amount or value of the The same duty as a Bond (No. 

^ claim does not exceed Rs 15) ^or such amount or value as 

ijOco. set forth in the Release. 


( 5 ) in any other case 


Five rupees. 


Sfi. (respondentia bond, that 
I is to say, any instrument secur- 
i Ing a loan on the cargo laden or 
\ to be laden on board a ship, a^d 
M making repayment contingent on 
■ the arrival of the cargo at the 
,1 port of destination. 


The same duty as a Bond (No. 
IS) for ihe amount of ike loan 
secured. 


rOCATiON OF ANY TRUST 
OR SETTLEMENT— 
Settlement {No. 5S), Trust 
( iVo 64) 


SECURITY BOND OR MORT- 
GAGE-DEED executed by way 
of security for the due execution 
of an office, or to account for 
money or other property leceived 
by virtue thereof, or *xecti*ed by 
a sttreiy to secure the due per- 
formance of a contract— 


(aU when the amount secured does not 
{exceed Rs 1,000 


The same duty as a Bond (No. if) 
for the amount secured. 


{b) in any other case 


Five rupees. 


THE INSIAK SIVORCX. 


[Act IV. 
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I 

\ 


SCHEDULE OF FORMS. 

No. I.— Fexition By Husbano bob a Dissoloxion of Marriaob 
VITB Dauaobs against Co<bespondent, by season of 
Adulteby. 


I {Su seeitfttt to and 3^) 

In the (High) Court of 

To the Hon'ble Mr. Justice [or To the Judge of ]. 

The day of iQ , 
The petifon of A. iSC of 

SesmoBi— 

z. That your petitioner tras on the day of i one 

ftousand nine hundred and , lawfully married to C. A. then 
C, 27 ., spinster, at .* 

s. That from his said marriage, your petitioner lived and cohap 
luted with his said wife at and at , in , and las^ 
at , in , and that your petitioner and his said wira 

have had issue of their said marriage, ;fnr children, of whom two 
sons only survive, aged, respectively, fioelve and fmrUtn years. 

3. That during the thru years immediately preceding the 

day of I one thousand nine hundred and , if. K was cons- 
tantly, with few esceptions, residing in the house (ri your petitioner 
at aforesaid, and that, on divers occasions dunng the said 

period, the dates of which are unknown to your petitioner, the said 
C> A, in your petitioner’s said house, committed adultery with the 
aaid Z. Jr. 

4. That no collusion or coniuvance easts between me and my 
said wife for the purpose cf obtauung a dissoluiion of our said 
marriage or for any other purpose. 

Your petitioner, therefore, prays that this (Hon’ble) Court 
will decree a dissolution of the said mamage, and 
that the said Z. Z do pay the sum of Rupees 5^000 
as damages by reason of his having committed 


* If the marnege was aolemnized oat of India, the adultery mast be 
diown to have been cominitted u Indio. 
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SCHEDULE I.~ 

-continued. 

Description of Instrument. 

Proper SrAJrp-DUTy. 

57. SECURITY BOND OR MORT- 
GAGE-DE ID - condd. 


EximpitoKS— contd. 


(e) executed by officers of Govern- 
ment or their sureties to se- 
cure the due execution of an 
office or the due accounting 
for money or other property 
received by virtue thereof. 

1 

\8. SETTLEMENT- 


j 

4 A.— Instrument of {jtndudtng a 

] deed of dower). 

The same duty as a Bond (No. /5> 
for a sum equal to the amount 
or value of the property settled 
as set forth in such Settlement : 

• 1 

1 

! 

I 

1 

Provided that, whtre an agree- 
ment to settle IS stamped with 
the stamp required for an in- 
strument of seiiUment, and an 
instrument of settlement in pur- 
suance of such agreement is sub- 
sequently executed, the duty on 
such instrument shall not exceed 
eight annas. 

Exeviphonst 

-* 

(«) Deed of Dower executed on the 
occasion of a marriage be- 
tween Muhammadans, 


{J>) Hludansa, that is to say, any 
settlement of immoveable pro- 
perty exetuied by a Buddhist 
in Burma for a religious pur- 
pose in which no value has 
been specified, and on which a 
duty of Rs. 10 has been paid. 
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Noi 4. — FarmoN for Dbcreb of NniurF of Marrugb. 

(Set teehon tS.) 

In the (High) Coart of 

To the Hon’ble Mr. ]u8tice [or To the Judge of ]. 

The day of 19 . 

The petition of A. S., falsely called A. D, 

Sbsvbth— ' 

X. That on the day of • one thousand nine 

hundred and , nntil the month of . one thousand nine 
hnndted and , your petitioner, then a spinster, eighteen years of 
age, vas married in f^t, thou^ not in law, to C. D.. then a 
badebr of abont thirty years of age, at [tme place m Jniid\. 

». That from the said day of ^ one thoosand nme 
bnndred and , yonr petitioner lived and cohabited with the 
said C. D., at divers places and particularly at 
aforesaid. 

3. That the said C 2 ). has never consummated the said pte< 
tended marriage by carnal copulation. 

4. That, at the nme of the celebration of your petitioner’s sud 
pretended maniage, the said C. J), was, by reason of his im- 

, potency or malformauon, legally incompetent to enter into the 
contract of marnage. 

5. That there is no colluKon or connivance between her and 
foe said C. D. with respect to foe subject of this suit 

Your petitioner therefore prays that this (Hon'blej Court 
will declare that the said marriage is null and void. 

(Signed) A. B. 


Fern of Ver^eahon: see No. /. 


No. s^FannoN by Wifb for Judicial Srparaiion on thbgbocnd 
OF her Husband’s Adultery. 

(£w seetm m.) 

In the (High) Court of 

To foe Hon’ble Mr. Justice [or To the Judge of ]. 

The day of 19 . 

The pebtion of C. ^., of , the wife of A. B. 

Shswexh-" 

I. That, on foe day of , one thousand nme hundred 
and , your peutioner, then C. D., was lawfully married 

to^^.atfoeChur^ of , , in foe 







7/*S!fT>SJ®gir 








&'SH 1 PPING* 0 RDER for or relate 
tl-ir ?V>,j;;hjg ^'tof"the conveyance of 

S ^^^-^V'^goods.on board of any vessel. 

IsURRENDER OF LEASE- 


ij[a) when the duty with which the 
pc?;,- lease is chargeable does not 
f ' exceed five rupees. 

in any other case «•* ••• 

Exampiton, 

[4’ 

^^•Surrender of lease, when such lease 
' is exempted from duty. 


PTRANSFER- 

|^^'(a) Of shares in an incorporated 
1 ^'" Company or other body cor- 

ri porate. 

fc 

(6) of debentures being marketable 
securities, 'stheiher the de- 
beniure is liable to duty or 
not, except debentures pro- 


Five rupees 






' - i SWT 

One-quarter of the duty^paj^ablp^^ 

on a Conveyance (Na,'’5j)C7^*Saf^ 
_ - 


One-quarter of the duty ,pd^ahle '■ 


not, except debentures pro- amount of the Dehetittares':^,^,'^. 
inded for by section S. ' '' 


(^) of any interest secured by a 
1 Bond, Mortgage-deed, or 
' Policy of Insurance— 

(«} if the duty on such Bond, 
Mortgage-deed, or Policy 
does not exceed five rupees. 


‘»vsi 




^v 

The duty with which,‘Suc%Bonc$ii’..„ 
» Mortgage-deed, or;PoIicy 

surance is chargeable7,t^J'§|^5>^4'K 


{«) In any other case 

I {d) of any property under the Ad- 
B ^ mimstfator-General's Act, 
If' 1874,* section 3?, ... 
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3. That he denies that he committed adulteiy with Q. as 
in the fourth paragraph of the petition alleged. 

4. That the petitioner condoned the said adultery with 
if any. 

Wherefore fois respondent prajR that 
this (Hon'ble) Conn will reject the 
prayer of the said petition. 

(Signed) A. B, 


No. 7w-^TATBUKNT M REPLY TO No. 6. 

' In the (High) Court of 

t^inst S, 

The day of 

The petitioner, C. B^ by her attorn^ [or vakil] says — 

X. That she denies that she condoned the said adultery of the 
respondent with E. F,, as in the second paragraph of the statement 
in answer alleged. 

a. That, even if she had condoned the said adultery, the same 
has been revived by the subsequent adultery of the respondent with 
O, as set forth in the fourtii paragraph of the petition. 

. (Signed) C. B. 

No. 8.— Fbutioh roe a Jooiczal Separatzok by reason or 


Cruelty. 

[Sec teehott 23.) 

In the (High) Court of ■ 

To the Hon’ble Mr. Justice [er To the Judge of ]. 

The day of 19 . 

The petition of A. B. (wife of C. B.) of « 

Shewetb, 


I. That on the day , one thousand nme 

hundred and , your petitioner, then ii. i?., spinster, was 

lawfully married to C. B. at 

3. That from her said marriage, your petitioner hved and 
c ohab ited with her said husband at until the day 

of , one thousand nine hundred and , when 

your pebddnei'' s^arated from her said husband as hereinafter 
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Tiir iKniAN Dtimcs. 


CAet IV. 


No. 9 —Statement in answer to No. S. 

In (he Clligh) Conn of . 

The (hy of 

Between A. R, petiiionei, nnd C, 
S., respondent. 

C. J3., the respondent, in nnewur to the petition filed in this 
cause b> W J,, his attorney [er vakil], saith tlmi he clen'Cs that he 
lus been guilty of cruelty towards the said A, R, .ss alleged in the 
bBid petition. 

(Signed) C. R 


No. to.— Petition tor rrversai. Decrpc or SrptaATtov. 

{Sft sectm j^.) 

In the (High) Court of . 

To (he lion'ble Mr. Justice [^r To the Jnlgc of ]. 

Tite (lay at kj . 

Tne petition of A, R, of > 

Shewfth— 

X. That your petitioner was, on the day of > 

laniuli) married to 

2 That on the dij of , this (Hin’ole) Court, at the 
petition of , pronounced a decree affecting thy petitioner to tne 
effect following, to wn — 

[Ren stt ml tht ita ef,] 

3 . That such decree was obtained in the absence of your 
petitioner, who was then residing at 

/aeit ttndiag A» thow ttal iht peMiontr did »«/ knuso 9 t 
Ihe pneerdm^t , end, further, that had hthnma, he might ha Jt 
vffei ed a suffii unt dr/euee.} 

or 

That there wxs reasonable ground for your petitioner having 
his said nife for tli.it his said wife 

[Here state aay legal groiiuds justifying the petiliouefs separa- 
tm/rmhiswfe) j r r 

Your petitioner therafore prays that this (Hon’bleJ Court will 
reverse the said decree. 

(Signed) A, B. 


Farm, aj Vertjieatm. see No. /. 



act no. X. OF 1865: 

TI 18 Man Snecession let, 1865. 


arrangement of sections. 


PART I. 

Preliminary. 

Sections. 

X. Short title. - ta .... v 

3. Act to constitute law of British 
India in cases of intestate or 
testamentary succession. 

3. Interpretation-clause 

4. Interests and powers not ac- 

quired nor lost by marriage. 


Sections. 

15. Domicile acquired by woman 

on marriage. 

16 . Wife's domicile during mar- 

riage. 

17. Minor’s acquisition of new 

domicile. 

18. Lunatic’s acquistion of new 

domicile. 

19. Succession to moveable pro- 
perty in British India m ab- 
sence of proof of domicile 
elsewhere. 


PART II. 

Of Domicile. 


10 . 

11. 
12 


:. Law regulating succession to 
deceased person’s immoveable 
and moveable property re- 
spectively 

6 One domicile only aifects suc- 
cession to moveables. 

7. Domicile of origin of person of | 

legitimate birth. 

8. Domicile of origin of illegiti- 

mate child 

Q, Continuance of domicile of 
origin. 

Acquisition of new domicile. 
Special mode of acquiring 
domicile in British India. 
Domicile not acquired by resi- 
dence as representative of 
foreign IGovernment, or as 
part of his family. 

13. Continuance of new domicile. 

14. Minoi’s domicile. 


•PART III. 

Of Consanguinity, 

30. Kindred or consanguinity. 

21, Lineal consanguinity. ' 

32 . Collateral consanguinity. 

33. Persons held for purpose of 
succession to be similarly re- 
lated to deceased 

24. Mode of computing degrees of 
kindred. 


PART IV. 


Of Intestacy, 

25. As to what property deceased 

considered to have died in- 
testate. 

26. Devolution of such property. — 

27. Where intestate has left widow 

and lineal descendants, or 
widow and kindred only, or 
widow and no kindred : 
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he Acquired in right of yoor petitioner rs his wife, or pw hssed 
with money he acquired through her, of the value of Rs. iv. .ooo. 

3 That the said A» B. ia entitled, under the will of bis father, 
sob]ect to the life interest of his motlier therein, to pioperty of the 
value of Rs. 5,000 or some other considerable amr'Ut.* 

Your petitioner therefore prays that this (Hon’ble) Court will 
decree such sum or sums of money by way of alimony 
pending the suit as to this (Hon'ble) Court may seem 
meet. 

(S'gned) C. D, 


Form of Vtnficahon! set No. /. 


No. 13 .— Statkwsnt in answfr to No is. 

In Uie (High) Court of 

S. against 

A. S,, of , the above«namcd respondent, in answer to 
the petition for alimony pending the suit of C. B., says— 

1. In answer to the first paragraph of the said petition, I say 
that 1 have for the last thru years carried on the business of 
, at , and that, from such business, I have derived a 
net annual income of Rs 900, but less than Rs. t,ooo 

a. In answer to the second paragraph of the said petition, 
I say that I am possessed of plat^ furniture, linen, and other chat- 
tels and effects at my said house aforesaid, of the value of Rs. 
7POO, but, as I verily believe, 0! no larger value. And I say that a 
portion of the said plate, fumitnre, and other chattels and effects of 
the value of Rs. x.500, belonged to my said wife befara our 
marriage, but the remaining portions thereof I have since purchas- 
ed with my own moneys. And 1 say that, save as hereinbefore set 
forth, 1 am not possessed of die plate and other effects as alleged 
in the said paragraph in the said petition, and that I did not 
acquire the same as in the said petition also mentioned. 

3 I admit that I am ratitlsd under the will of my father, 
s ibject to the life-interest of my mother therein, to property of the 
value of Rs 5,000, that b to say, X siiall be entitled under my said 


* The petitioner should state her husbaad's ucouie as accurately 
as poscible. _ 
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PART X. 

Ok the Attestation, Revocation , 
Aetebation, and Revival of 
Wills. 

Sections. 

54. Effect of gift to attesting wit- 

ness. 

55, Witnes*! not disqualified by 

interest or by being executor 
56 Revocation of will by testator’s 
marriage. 

Power of appointment defined 
57. Revocation of unprivileged will 
or codicil. 

38. Effect of obliteration, interline- 
ation, or alteration in unpri- 
vileged will 

39 Revocation of privileged will 
or codicil. 

60. Revival of unprivileged will. 
Extent of revival of will or co- 
dicil partly revoked and after- 
wards wholly revoked. 

PART XI 

Of the Construction of Wills. 

61 Wording of will 

62 Inquiries to determine questions 

as to object or subject of will 

63 Misnomer or misdescription of 

object 
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PART XIX. 

Of Specific Legacies, 

129. Specific legacy defined, 

130. Bequest of sum certain where 

stocks, &c , in which invested 
are described 

131. Bequest of stock where testator 

had, at date of will, equal or 
greater amount of stock of 
same kind. 
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145* Ademption where stock specifi- 
caBy bequeathed does not 
exist at testator’s death 

I4^* Ademption pro tanto where 
stock specifically bequeathed 
exists in part only at testa- 
tor’s death. 
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any parson may possess iirespective of other immoveable proper- 
ty;oT 

(e) any light acquired, or arising out of a relation created, 
before this Act comes into force. 

8. Sections 26 and 27 of the Indian Limitation Act, 1877,* and 
Repul of Act XV. of 1S77, definition of ** easement " contained 
sections s 6 and 37. in that Act, are repealed in the torniories 

to which this Act extends. All references in any Act or Regulation 
to the said sections, or to sections 27 and 28 of Act No. IX. of 
1871, shall, in such territories, be read as made to sections 15 
and x6 of this Act. 


CHAPTER I. 

4 

Of Easements gbnfsauv. 

4. An easement is a right which the owner or occupier cf cen* 
« Easement defined. tain land possesses as such, for die 
beneficial enjo) meat of that land, to do and continue to do some* 
thing, or to prevent and continue to prevent something being done, 
in or upon or in respect of ccnain oilier land not bis own. 

The land for the beneficial enjojment of which the right exists 
Dominant and servient IS called the dominant heritage, and the 
heritages and owners. owner or occupiir tbercof the dominant 

owner ; the land on which the liability is imposed is called tbe 
aennent beritage, and the owner or occupier thereof tbe servient 
owner. 

Expianetwa. — In the first and second clauses of this section, 
the expression “ land " includes also things permanentlv attached 
to the earth ; the expression " beneficial en]0}ment " includes also 
possible convenience, remote advantage, and even a mere amenity; 
and the expression " to do something ” includes removal and 
appropriation by the dominant ownei, for the beneficial enjoy- 
ment of the dominant heritage, of any part of the soil of the ser- 
vient heritage, or anything gio^ng or subsisting thereon. 

lUttsirattmt. 

(0.) A, as the owner of a certain house, has a tight of waj thither over 
his neighbour B’a land for pnrposes connected with the beneficial enjoy- 
ment of the house This is an easement. 


* Act XV. of 1877. 



INDIAN SUCCESSION ACT. 


si 


SSCTIONS. 

PART XXXI. 

Of the Practice in granting and 
REVOKING Probates and Letters 
OP Administration. 

33S. Jurisdiction of District Judge 
in granting and revoking pro* 
bates, &c. 

235 A. Power to appoint Delegate or 
District Judge to deal with 
non*contentious cases 
236. District Judge’s powers as to 
grant ot probate and adminis- 
tration. 

337. District Judge may order person 
to produce testamentary 
papers 

238. Proceedings of District Judge’s 

Court in relation to probate 
and administration. 

239. When and how District Judge 

to interfere for protection of 
property. 

240. When probate or administra- 

tion may be granted by Dis- 
trict Judge 

241. Disposal of application made to 

Judge of district in which 
deceased had no fixed abode. 
241 A. Probate and letters of admi- 
nistration may be granted by 
Delegate. 

242. Conclusiveness of probate or 

letters of administration. 

Effect of unlimited probates, &c., 
granted by High Court. 

242A. Transmission to High Courts 
of certificate of grants under 
proviso to section 242 

243. Conclusiveness of application 

for probate or administration 
if properly made and verified 

244. Petition for probate. 

243. In what cases translation of 
Will to be annexed to petition 
Verification of translation by 
person other than Court trans- 
lator 

246. Petition for letters of adminis- 
tration. 


Sections. 

346A. Addition to statements in peti- 
tion, etc , for probate or letters 
of administration in certain 
cases. 

247. Petition for probate or admi- 
nistration to be signed and 
verified. 

Verification of petition for pro- 
bate by one witness to will. 

249. Punishment for false averment 
in petition or declaration. 

230. District Judge may examine pe- 

titioner in person, require fur- 
ther evidence, and issue cita- 
tions to inspect proceedings. 
Publication of citation. 

231. Caveats against grant of probate* 

or administration. 

232. Form of caveat 

233. After entry of caveat, no pro- 

ceeding taken on petition un- 
til after notice to caveator, 
233A. District Delegate when not to 
grant probate or administra- 
tion. 

I 2333. Power to transmit statement 
to District Judge in doubtful* 
cases where no contention. 
233C. Procedure where there is con- 
tention, or District Delegate 
thinks probate or letters of ad- 
ministration should be refused 
in his Court 

234. Grant of probate to be under 

seal of Court . 

Form of such grant / 

233. Grant of letters of administr;^ 
tion to be under seal of Couy 
Form of such grant. / 

256. Admmistration-bond. / 
237. Assignment of administrat/ 
bond. / 

258. Time for grant of probay 
administration / 

239. Filing of original wills oy 
probate or administrate 
will annexed granted./ 

260. Grantee of probate, or/ 
tration alone to sue, / 
same revoked. / 



6 


ZASSUENTS. 


[ActV. 


6. An easement may be permanent, or for a term of years or 
.Eaiement For limited time Other limited pcnod, or Subject to period* 
or on condition. ical interruption, cr exercisable onlj 

at a certain place, or at certain times, or between certain honn, or 
for a particular purpose, or on condition that it shall commence or 
become void or voidable on the happening of a specified event or 
the performance or non-performance of a specified act. 


Easements restrictive of 7* Easements are restrictions of 
certain rights. One or other of the following rights 

(namely) . — 


nght of every owner of immoveable 
property (subject to any law for the 
lime being in force) to enjoy and die* 
pose of the same and ail products thereof and accessions thereto 


(ff.) The exclusive 
Exclusive right to enji^i 


(A) The nght of every owner of immoveable property (sub- 
Rights to advantages aris- J^ct to any law for the time being m 
ingframsitnntaon force) to enjoy witliout disturbance by 

another the natural advantages arising from its situation. 


JUutlrahma o/ the Rights abm nferred it 

(a) The exclnsive right of every owner of land in a town to build on 
auch land, subject to any municipal law foe the time being in force 

(i.) The nght of eveiy ownei of land that the air passing thereto shall 
not be unreasonably poUnted by other persona. 

(c ) The right of every owner of a house that his physical comfort shall 
not be interfered with matenally and unreasonably noise or vibration 
caused by any other peraon. 

(d ) The nght of every owner of land to so mneh light and air as 
pass vertically thereto 

(e.) The nght of every owner of land that such land, in its natural 
condition, shall have the support naturally rendered by the subjacent and 
adjacent soil of another peraon. 

Sxfianaiion —Land is in its natural condition when it is not excavated 
and not subjected to ariiiicial pressure ; and the " subjacent and adjacent 
Boil” mentioned in this illustration meana such soil only as m its natural 
condition would support the dominant hentage in its natural condition. 

(/.) TTie right of every owner of land that, within his own Iimiti^ the 
water which naturally passes or percolates Iqr, over, or through bis land, 
shall not, before ao passing or percolating, m unreasonablv polluted by 
other persons. 

(g ) The right of every owner of land to collect and dispose, within 
his own limits, m all water under the land which does not pass in a defined. 
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Sections. 
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3 j I. Interest when no time fixed for 
payment of general legaty. 
312. Interest when time fixed. 

313 Rate of Interest. 

314. No interest on arrears of annui^ 
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PART XXXIX. 
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9. Subject to the provisjons of section 8, a servient owner 

Servient ownen. impose On the servient heritage any 

element that does not lessen tlie utili^ 
fc j ® existing easetnenL Sut he cannot, without the consent of 
thedominantowner, impose an easement on the servient hents^ 
which would lessen such utility. 

lHudratintt, 

(•) A has in respect of his mill aright to the uninterrupted flow 
uerm, from sunrise to noon, of the water of B's stream. B may grant to 
'' the right to divert the water the stream from noon to sun^ pro* 
vided that A'a supply is not thereby diminished. 

(4.) A hasi in respect of hia house, a right of way over B's land. B 
JW Snnt to C, as the owner of a neighbouring farm, the right to feed 
his atile on the grass growing on the way provided that A's right of way 
IS not thereby obstructed. » / 

10. Subject to the provisions of section 8, a lessor may 

Lessor and mortgagor. ™P“?' “ property leased, any ease- 
. mvntthat does not derogate from the 

rights of the lessee as such, and a mortgagor may impose, on the 
mortgaged, any easement that does not render the secnrity 
insumciem. Bat a lessor or mortgagor cannot, without the consent 
of the lessee or mortgagee, impose any other easement on such 
property unlem it be to take effect on the termination of the lease 
or the redemption of the mortgage. 

Exptonat ^ — A security is insufficient within the meaning of 
the section unless the value of the mortgaged property exceeds by 
one-third, or, if consisting of bmldmgs, exceeds by one-half, the 
amount for the time being due on the mortgage. 

11. No lessee or other person having a derivative interest may 

Itssee, impose, on the property held by him as 

, such, an casement to take effect after the 

expiration of his own interest, or in derogation of the right oi the 
lessor or the superior proprietor. 

12. An easement may be acquired by the owner of the 
Who may acquire ease- immov cable property for tiic beneficial 

mem-. cnj'.yment of which the right is created, 

or, on his behalf, by any person in possession of the same. 

One of two or more co-owners of immoveable properly may, 
as SUCH, with or without the consent of the other or others, acquire 
an (.asement for the beneficial enjoyment of such property. 



ACT NO. X. OF i86S:* • 
The Indian Succession Act, 1865. 


Received the G.-G/s Assent on the i6th March 1865. 

Aft Act to cwitttd ttttd difittc the Jjtxut intectoti end Testnfmntofy 
i^ucctiston tn Brtitsh India, 


Whereas it is expedient to amend and define the rules of law 

applicable to Intestate and Testamentary 
Preamble. ' Succession in British India; It is enacted 

as follows : — 


PART I. 

PRELIiUNARY. 


Short title. 


1. This Act may be cited as “ The 
Indian Succession Act, 1865.’' 


2 . Except as provided by this Act, or by any other law for 
Act to constitute law of time being in force, the rules herein 
British India in cases of m- contained shall constitute the law of 
testate or testamentary sue* British India applicable to all cases of 
cession intestate or testamentary succession.f 


♦ Act X. of 1865 has been declared in force in— 

(1) the Santhai Parganas Reg. III. of 1872, s. 3, as amended by 

Reg III of 1886) , 

(2) the Arakan Hill District, but not so as to affect Native Christians 

{see Reg. IX of 1874, s. 3) 

(3) Upper Burma generally except the Shan States {see Act XX’ 

of 1886, s 6) , 

(4} British Baluchistan {see Reg. I of 1890, s. 3}. 

The Act has been declared, under the Scheduled Districts Act (XIV, 
of 1874}, to be in force in the following Scheduled Districts . — • 

The Districts of Hazaribagh, Lofaardaga, and Manbhum, and Pargana 
Dhalbhum, and the Kolhan in the District of Singbhum — See Gaseite of 
India, Oct 22, x88l, Pt. I,, p 504. 

The North-Western Provinces Tarai . — See Gaseiie of India, Sen at 
1876, Pt. I., p SOS. -PA 

As to the application of portions of the Act to the wills of Hindus 
Jamas, Sikhs, land Buddhists in the Lower Provinces of Bengal, and in the 
towns of Madras and Bombay, see the Hindu Wills Act (XXI. of 1870). 

As to the exemption of Parsis from portions of the Act, see the Pars! 
Intestate Succession Act (XXL of 1865). For further exemptions from the 
Act, see ss. 331, 332, infra, 

t See 12 B. L. R 427 ' 
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JltmtrahonK, 

[a.) A <ell« B n field then iMcd for a;;ncuUuni1 porposet only It ti 
innccesniblc c\cept by passing o\er A's adjoining hnd, or by trespassing 
on the land of a strnnipir B isenUtlcd lo a right of way, for agricultural 
purposes only, over A's adjoining land to the field sold. 

(i } A, the owner of two Adds, sells one to B, and retains the other. 
The fiLld retained was, at the date of the sale, used for agricnltural pur* 
poses only, andf^is inaccessible <ACcpt bir passing over the field sold to B • 
A IS entitled to a right of way, for agriruitural purposes only, over B’s field 
to the field retained 

(eO A sells B a house with windows overlooking A's land which A 
retains Thi light which passes over A's land to the windows is necesvary 
for enjojing the house as it was enjoyed when the sale tookeifeCt* B is 
entitled to the light, and A cannot afterwards obstruct it by budding on 
his land 

(if ) A sells B a house with windows overlooking A's land The light 
passing over A's Innd to the windows is ncccssarv for enjojing thu house 
as it was emojsid when the site took clfrri After w,srds A sells the land to 
C Here C cannot obstruct the light bj budding on the land, for he takes 
It nbject to the burdens to which it was subject in A's binds 

(r) A IS the owner of a house and adjoining hnd The house has 
windows overlooking the hnd. A Mffluiunuousl> sells th^ house to B, and 
the Innd to C 1 he light passing over the hnd is ncccssarv for enjo) ing the 
house as it was enjoyed when the sale took eifcct Here A imphediy 
grants B a right to the light, and C takes the land subject to the restnc> 
tion that he may not build so .is lo obstruct such light 

(/) A IS the owner of a house and adjoining land. The house has 
windows overlooking the hnd. A retaining the house, sells the hnd to B, 
without expressly reserving any oasument The light passing over the 
hnd IS neecssarj for enjajing the house as it was enjoy M ivhen the sale 
took cfiect A IS entitled to the light, and B cannot onild on the hnd so 
as to obstruct such light 

(g) A, the owner of a hoase, sclh B a factory built on adjoining land. 
B is entitled, as against A, to pollute the air, when necessary, with smoke 
and vapours from the factory 

(A } A, the owner of two adjoining houses, Y and Z, sells Y to B, and 
retains Z B is entitled to the benefit of all the gutters and drains common 
to the two houses and necessary for enjoying Y as it was enjoyed when the 
sale took effect, and A is entitled to the benefit of all the gotten and diaiM 
dbmmon to the two houses and necessary for enjoying Z as it was enjoyed 
when the sale took effect 

• (t ) A, the owner of two adjoining buildings, sells one to B, retaining 
the other • B is entitled to a right to lateral support from A's building, 
and A is entitled to a right to lateral support from B's building 

(; ) A, the owner of two adjoining bnildlngs, sells one to B, and the 
other to C. C is entitled to lateral support from B's building, and B is 
entitled to lateral support from C’s building 
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“ Will ” means the legal declaration of the intentions of the 

testator with respect to his property, 
“ Will.” ^hich he desires to be carried into effect 

after his death : 

“Codicil” means an instrument made in relation to a will, 
„ and explaining, altering, or adding to its 

“Codicil. dispositions, it IS considered as form- 

ing an additional part of the will : 

“ Probate ” means the copy of a will certified under the seal of 
, „ a Court of competent jurisdiction, with a 

® ® grant of administration to the estate of 

the testator : 


* Executor ’* 
“ Executor ” 


means a person to whom the execution of the 
last will of a deceased person is, by the 
testator’s appointment, confided : 


“Administrator” means a person appointed by competent 

aulhoruy to administer the estate of a 
deceased person wnen there is no exe- 
cutor : 


“ Administrator,' 


And m every part of British India to which this Act shall 

„ - , ^ extend, “ Local Government ” shall mean 

.■Uoa! Government author, zed by law to ad- 

minister executive government in such part ; and 


“ Hgh Court”’*' shall mean the highest Civil Court of Appeal 
„ rr p t » therein, and for the purposes of sections 

^ ' 242, 242Af 246A, and shall in- 

clude the Court of the Recorder of Rangoon. 

4 No person shall, by marriage, acquire any interest in the 
Interests and powers not property of the person whom he or she 

naarnes, nor become incapable of doing 


* The deBnition of “ High Court ” has been 
and Letters of Administration Act (XUI of 18*7 <* t . n, 

ActWLoUgw^ Burma Cowte 


added by the Probates 
but the portion 


Act X., 2865-— 2. 


12 


EASEBIENIS. 


[ActV, 

Each of the said periods of twenty years siial! be taken to be 
a period ending within two years next before the institntion of the 
suit wherein the claim to which such period relates is contested. 

/.•--Notbing IS an enjoyment within the meaning 
of this section when it has been had in pursuance of an agreement 
with the owner or occupier of the proper^ over which the right is 
'Claimed, and it is apparent from the agreement that such right has 
not been granted as an easement, or, if granted as an easement, 
that it has been granted for a limited period, or subject to a 
condition on the fulfilment of which it is to cease. 

Explmattm 11 . — ^Nothing is an interruption within the mean> 
ing of this section unless where there is an actual cessation of the 
enjoyment by reason of an obstruction by the act of some person 
other than the claimant, and unless such obstruction is submitted to 
or acquiesced in for one year after the claimant iias nouce thereof 
and of the person making or authorizing the same to be made. 

£xplanahm ///.^-Suapension of enjoyment in pursuance of 
a contract between the dominant and servient owners is not an inter- 
ruption within the meaning of this secuon. 

Exfimaiun the case of an easement to pollute water, 

the said period of twenty years begins when the poliotion first pre- 
judices perceptibly the servient heritage. 

When the pioper^ over which a right is claimed under this 
section belongs to Government, this section ehall be read as i^ for 
the words *' twenty years,” the words "sixty years” were sub- 
stituted. 


Itttatnttnu. 

(a) Asnitia brought in 1883 for obstructing a right of way. The 
'defendant admits the obstruction but dames the nght of way. The, 
plaintiff proves that tbe right was pescesbly and openlv enjoyed by him 
claiming title thereto, as an easement and as of right, without interruption, 
from ist January iSda to zst January i88s . The plaintiff is entitled to 
jndgment 

(8 ) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. Tbe defsndant proves that, for 
a year of that time, tbe plaintiff was entitled to possession of the servient 
hentan as lessee thereof, and enjoyed tbe right as such lessee 1 The snit 
shall be dismissed, for the right of way has not been enjoyed " as an ease- 
ment” for twenty years 

> (e ) In a him suit the plaintiff shows that the tight sras peaceably and 
openly enjoyed by him for twenty^yeics. The defe^ant proves that the 
pteinuff, on one occasion dntug tbe twenty yean, had admitted that tiie 
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IlUistration, 


At the time of the birth of A, his father was domiciled in E/igUnd i 
A’s domicile of origin is in England, whatever may be the country in which 

he was born 


8. Tne domicile o£ origin of an illegitimate child is in the 
Domicile of origin of ille- country in which, at the tj^ma of his birth, 
’gitimare child his mother was domiciled. 

Continuance of domicile 9- The domicile oE origin prevails 

of origin until a new domicile has been acquired* 


10 A man acquires a new domicile by taking up his fixed 
Acquisition of new domi- habitation in a country which is not tnar 
cile of his domicile of origin. 


JExplanatton, —A man is not to be considered as having taken 
up his fixed habitation in British India merely by reason of his 
residing tnere in Her Majesty’s civil or military service, or in the 
exercise of any profession or calling. 


Illusirations. 


(a ) A, whose domicile of or’gm is in England, proceeds to British 
Indii, where he settles as a hamster or a marctiant, intending to reside 
there during the remainder of his life His domicile is now in British 
India 

(d ) A, whose domicile is in England, goes to Austria, and enters the 
Austrian service, intending to remain in that service : A has acquired a 
domicile in Austria 

(c ) A, whose domicile of origin is in Prance, comes to reside in British 
India under an engagement ftuh the British Indian Government for a 
certain numbir ot jears. It is his intention to return to France ac the end 
of that period He does not acquire a domictie in British India. 

{d ) A, whose domicile is in England, goes to reside m British India) 
for the purpose of winding up the affairs of a partnership which has been 
dissolved, and with the intention of returning to England as soon as ih it 
purpose IS accomplished He does not. by sucn residence, acquire a domi-' 
cile in British India, however long the residence may last 

(e ) A, having gone to reside in British India under the circumstances 
mentioned m the last preceding illustration, afterwards alters his intention, 
and takes up his fixed habitation in British India . A has acquired a domi- 
cile in British India, 

if,) A, whose domicile is in the French Settlement of Chandernagore' 
<is compelled by political events to take refuge in Calcutta, and resides m 
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EASBUBNTS. 


[ActV. 


IlhutnUoHt, 

(a) By the eustom of s certain viU^fe every cnltivator of Tina2e*land is 
onbtlea, as such, to erase his cattle on the common pasture ^ having 
become the tenant of a plot of uncultivated land in the villige, breaks up 
and cultivates that plot ■ He thereby acquires an easement to gtaxe his 
cattle in accordance with the custom. 

(i ) By the custom of a certain town no owner or occupier of a house 
can open a new window therein so as substantially to invade his neigh> 
bout’s privai^ A builds a house in the town near B's house A tbeienpon 
acquires an easement that B shall not open new windows in his house so 
as to command a view of the po^ons of A's house which are or&natily 
excluded from observation, and B acquires a like easement with respect 
to A's house. 

19. Where the dominant heritage is transferred, or devolves 
Tmnsier of dominant hen- by act of panics, Or by operation of law, 
tage pisses easement. the transfer or devolution shall, unless 

a. contrary intention appears, be deemed to pass the easement to 
the person in tihose &vDor the transfer or devolution takes place, 

niiatratton, 

A baa certain land to which a right of way is annexed A lets the 
I fiia to B for twenty years The righc of way vests in B and his legal 
representatives so long as the lease continues 


CHAPTER lU. 

The iKCinENTS of Easeuekts. 

20> The rules coutained m this Chapter are controlled by 
Rules controlled by con- contract between tne dominant and 
tract or title. servient owners relating to the servient 

heritage, and by the provisions of the insirument or decree (if any) 
by which the easement referred to was imposed. 

And when any incident of any cnstomaiy easement is 
Inadents of customacy inconsistent With such rules, noti'iiig m 
•easemenis. this Chapter shall affect such incideuL 

21> An easement must not be used im any purpose not 
Bar to use connected with the enjt^ment of the 

with enjoyment. domuumt hcriUlga 

lllttttraiuHS. 

(fi ) A, as owner of a farm Y, has a rwht of ’mn over B’a lard to'Y. 
i-y ing bqrond Y, A has anether fiirm Z, the beneSaal enjoyment of which 
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Exception . — The wife’s domicile no longer follows that of her 
husband if they be separated by the sentence of a competent Coart, 
or if the husband is undergoing a sentence of transportation. 


17. Except in the cases above provided for, a person can* 
Minor’s acquisition of not, during minority, acquire a new 

Dew domicile. domicile. 

18. An insane parson cannot acquire a new domicile in 
Lunatic^s acquistion c£ any Other way than by his domicile 

new domicile. followring the domicile of another person. 

19. If a man dies leaving moveable property in British India, 
Succession to moveable ^ absence of proof of any domicile 

property in British India m elsewhere, succession to the property is 
absence of proof of domi- regulated by the law of British India, 
cile elsewhete. 


PART III.* 


Of Cossakguinity. 


20. Kindred or consanguinity is the connexion or relation 

of parsons descended from the same 
stock or common ancestor. 


Kindred or consanguinity 


21. Lineal consanguinity is that which subsists between two 

Lineal consanguinity petsons, one oi whom is descended in 

a direct line from the other, as between 
a man and his father, grandfather, and great-grandfather, and so 
upwards in the direct ascending line, or between a man, nis son, 
grandson, great-grandson, and so downwards in the direct descend- 
ing line. 


Every generation constitutes a degree, either ascending or 
descending. 

A man s fatoer is related to him in the first degree, and so 
likewise is^ his son , his grandfather and grandson in the second 
degree ; his great-grandfather and great-grandson in the third. 


siun 'acMXXL olTsstsT'^ 


XASEUKNT& 


x6 


CAdV. 


does not substantially increase tbe amount, or injouriously eh«H£rp the 
nature, of the pollution. 

(d } A, a riparian owner, acquires, as against the lower riparian owners, 
a prescriptive right to pollute a stream by throwing saw>dust into it t Thu 
dtm not entitle A to pollute the stream oy discharging into it poisonous 
liquor. 


24. The dominant owner is entitled, as against the servient 
Right to do acts to secure owner, to do all acts necessary to secnre 
enjoyment. the full enjt^ment of the easement ; but 

such acts must be done at such time and in such manner as, with- 
out detriment to the dominant owner, to cause the seriient owner 
as little Inconvenience as possible, and tbe dominant owner must 
repair, as for as practicable, the damage (if any) caused by the act 
to the servieut heritage. 

. . . . Rights to do acts necessary to secure 

*“““*^"* the full enjoyment of an easement are 

called accessory rights. 

Itluttraitent 

(o ) A has an easement to lay pipes in B's land to convey water to A's 
cistern A may enter and dig the land in order to mend the pipes, but be 
must restore the surface to its original state 

(i ) A has an easement of a dram through B’s land The sewer with 
which Ae drain communicates is altered . A may enter upon B’s land and 
aJter tbe drain to adapt it to the new sewer, provided that be does not 
thereby impose any additional burden on B’s land 

(e ) A, as owner of a certain house, has a right of way over B’s land 
The way is out of repair, or a tree is blown down and fails across it i A 
may enter on B's land, and repair the way, or remove tfao tree from it, 

(d.) A, as owner of a certain field, has a nght of way over B’s land. 
B renders the way impassable A may deviate from tbe way, and pass 
over the adjoining land of B, provided that the deviation is reasonable. 

(r.) A, as owner of a certain house, has a right of way over B's Geld . 
A may remove rocks to maks the way 

(/) A has an easement of support from B's wall. The wall gives way: 
A may enter upon B’s land, and repair the wall. 

(g) A has an easement to have hu land flooded ^ means of a dam in 
B’s stream. The dam is half swept away bj an inunution . A may enter 
upon B’a land, and r^ir the dam. 


25. The expenses incurred m constructing works, or making 
Liability for expenses repairs, or doing any Other act ueceEsaiy 
necessary for preservation of for the use or preservation of au 

easement, must be defrayed by the 
dommaut owner. 
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In the absence o£ evidence as to such intention and purpose— 


Right of nay. 


(a) a right of way of any one kind 
does not include a right of nay of any 
other kind : 


(i) the extent o' a right to the passage of light or air to a 
Right to light or air ae- certain \iindov, door, or other opening, 
quired by grant. imposed by a testamentaiy or non*tes- 

tamentary instiument, is the quantity of ligiil or air that entered 
the opening at the time tiie testator died, or the non^tesiamentaiy 
instrument was made : 


(r) the extent of a prescriptive nght to the passage of light or 
PKunptive nght to light to a certain window, door, or other 
or air. opening IB that quantity of light or air 

which has been accustomed'to enter that opening during the whole 
of the prescriptive period irrespectively of die purposes hr which it 
has been used : 


(d) the extent of a prescriptive right to pollute air or water is 
PfCKnptivenghtto pollute the ClOent of the pollution at the corn- 
air and water. mencement of the period of user on 

completion of winch the ngnt arose; and 


(e) the extent of every other presenptive right and the mode of 
Its enjoyment must be detei mined by 
the accu^tomed user of the right 


Other prescripbve rights. 


29. The dominant owner cannot, by merely altering or 
adding to the dominant heritage, sub- 
stantially increase an easement. 


Increase of easement. 


Where an easement has been granted or bequeathed, so that 
its extent shall be proportionate to the extent of the dominant 
heritage, if the dominant heritage is increased by alluvion, the 
easement is proportionately increased; and if the dominant heritage 
is diminished by diluvion, the easement is proportionately dimi- 
nished : 


Save as aforesaid, no easement is affected by any change in 
the extent of the dominant or the servient heritage. 

JUuttrahoiu 

(a) A, the owner of a mill, has acquired a presenptiva right to 
divert to his mill part of the water of a sfream. A alten the machine!/ 
of his mill He cannot thereby increase his nght to divert water. 
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and the other half shall go to those who are of kindred to him in 
the order and according to the rules herein contained. 

If he has left none who are of kindred to h'ln, the whole of his 
property shall belong to his widow : 

28. Where the intestate has left no widow, his property shali 
Where intestate has left go 10 his lineal descendants or to those 
no widow, and where he has who are of kindred to him, not being 
left no kindred lineal descendants, according to the rules 

herein contained ; and, if he has left none who are of kindred to him 
it shall go to the Crown. 


PART V.» 

Or THE Distribution of an Intestate’s Property : 


{a .) — Whin he. has left Lineal Descendanls. 


29. The rules for the distribution of the intestate’s property 
, r j * u .. (after deducting the widow’s share, if he 

u ea o IS n Q ion . ^ widow) amongst his lineal des- 

cendanls are as follow . — 


30. Where the intestate has left surviving him a child cr 
I 're inies‘a<-e has left children, but no more remete lineal des- 
child or children only : Cendant through a deceased child, the 

properly shall belong to his surviving child if there be only one, or 
shall be equally divided among all his surviving children. 


31. Where the intestate has not left surviving him any child. 
Where intestate has left kut has left a grandchild or grand- 
no child, but grandchild or children, and no more remote descendant 
^grandchildren ; through a deceased grandchild, the pro- 

perty shall belong to his surviving grandchild if there be only one, 
or snail be equally divided among all his surviving grandchildren. 


Jllustraizoits, 

rr,, has three children, and no more— John, Mary, and Henry. 

They all aie before the father. John leaving two children, Mary three 
and Henry four. Afterwards A dies intestate, leaving those nine grand- 
children and no descendant of any deceased grandchild: Each of his 
grandchiloren shall have one-ninth. 
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BASmiEKTS. 


[ActV. 


CHAPTER IV. 

Tbk Distdrbakcb of Easements. 

S2. The owner cr occupier of the dominant heritage 
Rii;bt to enjoyirent without ** entitled to enjoy the easement 
deturbance nithout disturbance by any other 

person. 

Illustraiton. 

Ai an owner of a honsci has a right of way over B’s land. C nnlaw* 
fully enters on B's land, and obstructs A in nls right of way * A may 
sue C for compensation, not for the entiy, bnt for the obstruction. 

88. The owner of any interest in the dominant heritage, or 
Suit for disturbance of the Occupier of such heritage, may insli> 
easement. tute a suit for compensation for the 

disturbance of the easement, or of any right accessory thereto, 
provided that the disturbance has actually caused substantial 
damage to the plaintiff. 

Explanation /-—The doing of any act likely to injure 
the plaintiff by affecting the evidence of the easement, or by 
materially diminishing the value of the dominant heritage, is 
substantial damage within the meaning of this section and 
section 34 . 

Explanation 11 — Where the easement disturbed is a right 
to the free passage of light passing to the openings in a house, 
no damage Is substantial within the meaning of this section unless 
it falls uitbin the First Explanation, or mter&Rs materially with 
the physical comfort of the plaintiff or prevents him from canying 
on hiB accustomed bus ness in the dominant heritage as beneficially 
as be had done previous to instituting the suit. 

Explanahm 111 , — Where the easement disturbed is a right 
to the free jiassage of air to the openings in a house, damage is 
substantial within the meanibg of this section if it inteiferes 
materially with the pbj steal comfort of the plaintiff, though it is 
pot mjotious to his health. 

nhtttrtMona. 

(a) A place j a permanent obstruction in a path over which B, as tenant 
of C’s house, has a right of way. This is sub^ntial damage to C, for it 
aray affect ^e evidence of his reversionaiy right to the easement 



jof 18633 


INDIAN SUCCESSION ACT* 


13 


(6.) A left no child, but left eight grandchildren, and two children of 
3 deceas«id grandchild: The property xs divided into nine parts, one of 
\¥hich is allotted to each grandchild; remaining one*ninth i& 

equally divided between the two great-grandchildren. 

(ff) A has three children, John, Mary, and Henry. John dies leaving 
four children, and one of John’s children dies leaving two children Mwy 
dies leaving one child A afterwards dies intestate: One-third of his 
property is allotted to Henry , one-third to Mary's child; and one-third is 
divided into four parts, one of which is allotted to each or John s three- 
surviving children, and the remaining part is equally divided between 
John’s two grandchildren. 


thi Inhsiait has left no Lineal Descendants, 


34 . Where au intestate has left no lineal descendants, the 
R»l« of distnbulion tules for tl>e distnbuiion of his property 
where intestate has left no (after deducting the widow s share 11 he 
lineal descendants . has left a wtdow) are as follow : — 


Where intestate’s father 35. If the intestate s father b& 
living. living, he shall succeed to the pro- 

perty. 

36. If the intestate's father is dead, but the intestate’s mother 
Where intestate’s father is hving, and there are also brothers or 
dead, but his mother, bro- sisters of the intestate living, and there 
thers, and sisters living . is no child living of any deceased 

brother or sisier, the mother and each living brother or sister 
shall succeed to the property in equal shares. 

Illustration, 


A dies intestate survived by his mother and two brothers of the full 
blood, John and Henry, and a sister Mary, who is the daughter of his 
mother, but not of h>s father- The mother takes one-fourth, each brother 
takes oas-fomtb, and Mary, the sister of hjilf-blood, takes oae-fuurth. 


37, It tiie intestate's father is dead, but the intestate's mother 
Where intestate’s father IS living, and if any brother or sister. 

il_ _ V I « « . _ * 


dead, and his mother, a 
brother or sister, and child- 
ren of any deceased brother 
or sister, living . 


and the child or children of any brothei 
or sister who may have died in the 
intestate’s lifetime, are also living, 
then the mother and each living brothel 
or sister, and the living child or children of each deceased brothei 

I X eauiled to the property in equal shares such 

^ shares 


EASEttBMTS. 


Z» 


[ActV. 


{e ) A and B, tenants of C, havo permanent Iransfordble interest in 
thmr respective holdings A imposes on his holding an easement to draw 
water from a tank for the P^ose of irrigating B'& land. B enjoys the 
easement for twenty years. Then A’s rent falb into arrear, and hu interest 
IB sold t B'b easement is extinguished. 

(A) A mortgages Snlhinpur to B, and lawfully imposes an easement 
Oh the land in favour of C in ncrordance with the provisions of section to. 
The land is sold to D in satisfaction of the moclgagc>dcbt . The easement 
IS not thereby exiingmahtd 


88. An easement Is extinguished when the dominant owner 
releases it, expressly or implied!}, to the 
servient ownir 


Extinction by release. 


Such release can be made only in the circumstances and to 
the extent in and to which the dominant owner can alienate the 
dominant heritage. 

An easement may be released as to part only of the servient 
heritage, 

Mxplmattm J^kn casement is impliedly released— 

(a) where the dominant owner expressly authorizes an act of 
a permanent nature to be done on the servient heritage, tlie neces- 
sary consequence of which is to prevent ins future ei>]’c}'ment of the 
easement, and such act is done in pursuance df such authority , 

(£) where any permanent alteration is made in the dominant 
heritage of such a nature as to sbon tliat the dominant owner 
intended to cease to enjoy the casement in future. 

Explanation //.—Mere non-user of an easement is not an 
implied release within the meaning of this section. 

Bluiirattong 

(O A, B, and C are co-ownen of a house to which an oaspmeut is 
annexed A, without the consent of B and C, ralrase^ the eawmeiit . This 
release is cilectiial only as against A and h» legal representative 

A grants B an casement over A's land for the bcnciicial enjoyment 
of his house B assigns the house to C. B then purports to release the 
easement . Ihe release is incflcctuaJ 

(e ) A, having the tight to discharge bis eaves-droppings into B's sard, 
expressly authonzes B to build over this yaidtoahcightwhieh will in- 
terfere with the discharge B builds accordingly A's easement is ex- 
tingnished to the extent of the inurfcrence. 

(d ) A, having an easement of light to a window, builds np that wmdow 
srith bricks and mortar so ss to manifest an intention to abandon the ease- 
ment permanently 1 he easement is ipipliodly released. 
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47 . A father, whatever his age may be, may. by will, aPP""'® 

suErdiatn or guardians for his child during 

Testamentary guardian. 

48 . A Will or any part of a will, the making of which has been 
\nT 11 nVthainpd b' fraud caused by fraud or coercion, or by such 

oeraon, or importunity. ' imporiumiy as takes away the free agency 

of the testator, is void. 


llluslrattons 

(a ) A falsely and knowingly represents to the testator that the testa- 
or’sonly child u. dead, or that he has done some unautiful act. and thereby 
Induces the testator to make a will in his (A’s) favour , such will has been 
obtained by fraud, and is invalid 

(i.) A, by fraud and deception, prevails upon the testator to bequeath a 
legacy to him . The bequest is void. 

(c) A, being a prisoner by lawful authority, makes his will The will 
IS not invalid by reason of the imprisonment 

{d ) A threatens to shoot B, or to burn his house, or to cause him to be 
arrested on a criminal charge unless he makes a bequest in favour of C. B, in 
consequence, makes a bequest in favour of C * The bequest is void, the mak- 
ing or It having been caused by coercion. 

(e ) A being of sufficient intellect, if undisturbed by the influence of 
others, to make a will, yet, being so much under the conirol of B that he is 
not a free agent, makes a will oictated by B It appears that he would not 
have executed the will but for fear of B The will is invalid 


(/) A, being in so feeble a state of health as to He unable to resist 
importunity, is pressed by B to make a will of a certain purport, and does so 
merely to purchase peace, and m submission to B The will is invalid. 


(g.) A being m such a state of health as to be capable of esercising 
his own judgme it and volition, B uses urgent intercession and persuasion 
with him to induce him to make a will of a certain purport A, in con- 
sequence of the inUrcessMion, and p:irsuasiOn, but in the free exercise of his 
judgment and volition, makes his will in the manner recommended by B . 
The will IS not rendered invalid by the intercession and persuasion of B. "" 


® a legacy from B, pays him attention 

^d flatters him, and thereby produces in him a capricious partiality to A 
B. in consequence of sucn attention and flattery, makes his will, by which 


49. A wili IS liable to be revoked or ai tered by the maker ol 
^Will aiay be revoked or tt at any time when he is competent t< 

dispose of his properly by will. 


CASSMBNTS. 


■*4 


C&ctV. 


44. An easement is extinguished where the ser^nent heritage 

EitSnction on permanent iBi by superior force, SO permanently 

alteration of cervient heritage altered that the dominant owner can no 
b, supenor fo«e. . 

Provided that, where a way of necessity is destroyed by sn- 
perior force, the dominant owner has a right to another way over 
the servient heritage and the provisions of section 14 apply to 
snch way. 


Ulutiraiioiu 

(ff ) A grant* to B, as the owner of a eertnlo houre, a right to fish in 
a river running Ihrongh A’s land The river changes its course perman- 
ently, and runa throngh C'a land * B’s easement is extinguished 

(h ) Access to a path over which A has a right of way is permanently 
cut oS by an earthquake • A's right is exbnguished 

Extinction by destruction 45. An easement is extinguished 
of either heritage. when either the dominant or the servient 

hentage is completely destroyed. 

lUusiratten 

A ha* a right of way over a road mooing along tha foot of a sea-«liif 
The road la washed away by a permanent encroachment of the sea A's 
easement is extingniahed 

46. An easement is extinguished when the same person be* 
Extinction by unity of comes entitled to the absolute owneiv 
ownership. ^ ship of the whole of the dominant and 

servient heritages. 

IBuHraHtns. 

la ) A, as the owner of a house, has a right of way over B's field A 
mortgages his house, and B mortgages his field, to C Then C forecloses 
both mortgages, and becomes therein absolute owner of both house and 
field ■ The right of way is extinguished 

(4 ) The dominant owner acquires only part of the servient heritage 
The easement is not extinguished except in the case illustrated in section 
4t. 

fe) The servient owner arquires the dominant heritage in connection 
with a third person • The easement is not extinguished. 

(d) The separate owners of two separate dominant heritages jointly 
acquire the heritage which is servient to the two separate heritages * The 
easement* are not extinguished. 

(e) The joint owners of the dominant heritage jointly acquire theser* 
vient heritage Tha easement is extinguished. 
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of eighteen years, dispose of his property by a will made as is 
mentioned in section 53* 

Such Wilis are called privileged wills. 


Illustrations, 


(a ) A, the surgeon of a regiment, is actually employed m an expedi*' 
tion. He IS a soldier actually employed in an expedition, and can make a 
privileged will. 

(6 ) A is at sea in a merchant-ship, of which he is the purser. He is 
a mariner, and, being at sea, can make a privileged will. 

(c.) A, a soldier, serving in the field against insurgents, is a soldier 
engaged in actual warfare, and as such can make a privileged will. 

(d) A, a mariner of a ship in the course of a voyage, is temporarily on 

shore while she is lying in harbour. He is, in the sense of the words used 
m this clause, a manner at sea, and can make a privileged will 1 

(e ) A, an admiral who commands a naval force, but who lives on shore, 
and only occasionally goes on board his ship, is not considered as at sea, 
and cannot make a privileged will. 

(/.) A manner serving on a military expedition, but not being at sea, 
IS considered as a soldier, and can make a privileged will. 

Mode of making, and ^ 53 . Privileged wills may be in 
rules for executing, pnvi- writing, or may be made by word of» 
leged wills. mouin. 

The execution ot them shall be governed by the following 
rules : — 

» 

Firs /. — ^The will may be written wholly by the testator with 
his own hand. In such case it need not be signed nor attested. 

Second , — ^It may be written wholly or in part by another per- 
son, and signed by the testator. In such case it need not be at- 
tested. 

Third.— li the instrument purporting to be a will is written 
wholly or in part by another person, and is not signed by the testa- 
tor, It shall be considered to be his will if it be shown that it was 
written by the testator’s directions, or that he recognized it as his 
will. 


If it appear on the face of the instrument that the execution of’ 
it in the manner intended by him was not completed, the instru- 
ment shall not, by reason of that circumstance, be invalid provid- 
ed that his non-execution of it can be reasonably ascribed’to some 
cause other than the abandonment of the testamentary intentions^ 
expressed in the instrument. ' 


Act X., If 65,— 3. 


'26 SASEMEKTS. [ActV 

ons, Each rights shall, for the purposes of this section, be deemed 
*10 be a sin^e easement. 


Xta/reitou. 

A has, as annexed to his house, rights of wa; frooi the high road 
thither over the hentages X and Z and the intervening hentm Y. Before 
the twenty ;years expire, A exeitiseshis right of nay over X: Hia rights 
of way over Y and Z are not ettingushed. 

48. When an easement Is extinguished, the rights (if any) 
Extinction of accessory accessory thereto are also ext'nguished. 
thfhts. 


/UtisiftthcH 

A has an easement to draw water horn B's well As accessory thereto 
he has a right of nay over B’s land to and from the nell The easement to 
draw water is extingaished under section 47- The nght of way is also 
eztingmshed 


49. An easement is suspended when the dominant onner 
. becomes entitled to possession of the 

Snspennon of easement. gervient heritage for a limited interest 

therein, or when the servient owner becomes endtied to possesaoo 
of the dominant hentage for a limited interest therein. 


50. The servient owner has no nght to require that an ease* 
Serrient owner not enbtled >KieDt be continued ,’ and. notwitbstand* 
to requiR continuance, iDg the provisions of Section 26 , he is not 
entitled to compensation for damage caused to the servient hen* 
ti^em consequence of the extinguishment or suspension of tne 
easement if lue dommant owner has given to the servient owner 
such notice as will enable him, without unreasonable expense, 
to protect the servient hentage from snob damage. 

Where such notice has not been given, the servient owner is 
Compensation for damage enutled to compensation for dam^ 
caused by exengnishment. caused to the servieut heritage in conse* 
quence of such exungnishment or suspension. 

lUiatraUon» 

A, in exercise of an easement, diverts to his canal the water el B's 
stream. The diversion continues for many years, and during that bum 
the bed of the vteeam partly fills up A then abandons his easement, aw 
restores the stream to its ancient course B's land is consequently 
B snes A for oompensatiaii for the damage caused by the fiooding It is 
fitoved that A gaveB a month's notice of his intention to abandon the 
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53. Every will shall be revoked by the marriage of the maker, 
D of Will by except a \yill made in exercise of a 

test^or’s marriage. power of appointment, when the property 

over which the power of appointment is exercised would not, m 
default of such appomtmenc, pass to his or her executor or ad- 
ministrator, or to the person entitled in case of intestacy. 

Wnere a man is invested with power to deter- 

Powec of appointment mine the disposition of property of which 

^iefined. he is not the owner, he is said to nave 


power to appoint such property. 

57, No unprivileged will or codicil, nor any part thereof, shall 
Revocation of unpnvi- be revoked otherwise man by marriage, 
leged mil or codicil. Or by another will or codicil, or by some 

writing declaring an intention to revoke the same, and executed in 
the manner in which an unprivileged will is hereinbefore required 
to be executed, or by the burning, tearing, or otherwise destroying 
the same by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the same. 


Illustrations 

(a) Pi. has made an unprivileged will. Afterwards A makes anocher 
unprivileged will which purports to revoke the first This is a revocation. 

{h ) A has made an unprivileged will. Afterwards A, being entitled to 
make a privileged will, makes a privileged will, which purports to revoke 
his unprivileged will This is a revocation. 


58. No obliteration, interlineation, or other alteration made 
Effect of obliteration, in- m any unprivileged will after the execu- 
terlineation, or alteration in tion thereof shall have any effect, except 
unprivileged will. sq the words or meaning of th“ 

will shall have been thereby rendered illegible or undiscernible” 
unless such alteration shall be exscuted in like manner as 
hereinbefore is required for the execution of the will; save that 
tne will, as so altered, shall be deemed to be duly execut--* 
if the signature of the testator and the subscription of the wit- 
nesses be made in the margin or on some other part of the will 
opposite or near to such alteration or at the foot or end of nr 
opposite to, a memorandum referring to such alteration, and writ- 
ten at the end or some other part of the will. 

JZ m “ f P«v<leged will or codicil. 

• or by. any act expresaing ' an IntenHon to 


CASEMENTS. 


tS 


[AttV. 


54. The grant of a license may be express or implied from 
" Grant may be expre*^ or condttct of the grantor, and an 
implied. agreement which purparts to create an 

easement, but is ineffectual for that purpose, may operate to create 
a ItccDsc. 


55. All licenses neccssaty for the enjo}ment of any interest. 
Accessory licenses annexed Of the cxcrcise of any ligot, are implied 
byl>n. in the consiitniion of such interest or 

right. Such licenses are called accessory licenses. 

lilustraitm. 


A sells the trera jp'oning on his land to B ■ 
land, and take anay the trees 


B IS entitled to go on the 


56. Unless a different intention is expressed or necessarily 
. / If implied, a license to attend aplue of 

U.r« .k. TO, be iwsfetred 

by the licensee; but, save as aforesaid, a license cannot be transfer- 
fed by the licensee, or exercised by his serrants or agents 

lUadntuttt, 


(a.) A grant's B a right to walk o\er A’s field .nhcneiTr he pleases * 
The ri|^t is not annexed to any immoieablc property of B s The ngh* 
oannot be transferred. 

(i) The Government grant B a 'leense to erect and use temporary 
grain'Sheds on Government land In the nbsonce of express provision 
to the contrary, B's servants may enter on the land for the purpose of 
erecting sheds, erect the same, depose gram therein, and remove grain 
therefrom. 


57. The grantor of a license is bound to disclose to the licensee 
Grantor's dnt> to disclose any defect in the properly affected by 

defects. the license likely to be dangerous to 

the person or property of the licensee, of winch tne gran.or is, and 
the licensee is not, aware. 

58. The grantor of a license Is bound not to do anything 
Grantor’s duty not to ren- hhelv to render the property affected 

der property unsafe. by the license dangerous to the pereon 

or propeny of the licensee. 

59 When the grsntor of the license transfers the properly 
Grantor*, transferee not transferee 18 not, 

Imond by license. as such, bound by the license. 
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stances of the testator and of his family, and into eve^ ^ 
knowledge of which may conduce to the right application or tne 

words which the testator has used. 


lUusiraiioKS. 

(a.) A, by his will, bequeaths 1,000 rupees to bis eldest son,* or to Ws 
youngest grandchild, or to his cousin Mary ^ A Court may make inquiry 
dn order to ascertain to what person the description in the will applies. 

(A ) A, by his will, leaves to B “ his estate called Black Acre “ It may 
be necessary to take evidence in order to ascertain what is the^subiect-matcer 
of the bequest , that is to say, what estate of the testator's is called Black 
Acre. 

{c ) A, by his will, leaves to B “ the estate which he purchased of C." 
It may be necessary to take evidence in order to ascertain what estate the 
testator purchased of C. 

63. Where the words used in the will to designate or describe a 
Misnomer or mis^descrip* legatee, or a class of legatees, sufficiently 
tion of object. show wbat is meant, an error in the 

.name or description shall not prevent the legacy from taking effect. 

A mistake m the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a legatee 
anay be corrected by the name. 

JlluslraUotts, 

(a ) A bequeaths a legacy " to Thomas, the second son* of bis brother 
John." The testator has an only brother, named John, who has no son 
named Thomas, but has a second son whose name is William. William 
shall have the legacy. 

( 5 ) A bequeaths a legacy “ to Thomas, the second son of his brother 
John ” The testator has an only brother, named John, whose first son is 
named Thomas, and whose second son is named William. Thomas 
have the legacy. 

(tf ) The testator bequeaths his property “ to A and B, the legitimate 
children of C.” C has no legitimate child, but has two illegitimate children, 
A and B. The bequest to A and B takes effect, although they are illegi- 
timate. » J s, 


* In applying as. 62, 63, ga, g6, 98, gg, loo, 101, 102, and 103 of the 
.said Succession Act to wills mid codicils made under this Act {XXI. of 
1870), the words, « son,'» -sons." “child,” and “children, " shall bedeemed 
tn ^ “ grandchildren ” shall he deemed 

° j adopted or natural-born, of a child, 

-whether adopted or natural-bora ; and the expression, “ danghter-in-law ** 

'(jSr’^of ?So) adopted son.—Hindu Wills Act 



30 EASKMENTi. [Act V. of X882 

(i) in the ease of an accessory licens:, si hen the interest or 
right to which it is accessory ceases to caist. * 

68. Where a license is revoked, the licensee is entitled to a 
Ljcensee’ii rights on revo- reasonable time to leave tne property 
cation. alTccted tliercby, and to remove any 

goods which be has been allowed to place on such propert). 

64. Where a license has been granted for a consideration. 
Licensee’s rifihis on cvic* and the licensee. Without any fault of his 
tiofl. own is evicted by the grantor before he 

has fully ciijojed, under the license, the right for which be con- 
tracted, he IS entitled to recover compensation from the grantor 
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party, and it shall not be lawful to reject any part of the descrip- 
tion as erroneous, because the testator had other property to which 
such part of the description does not apply. 

Explamimu — In judging whether a case falls within the 
meaning of this section, any words which would be liable to rejec- 
tion under section 65 are to be considered as struck out of the will. 


Illustrations. 

(a.) A bequeaths to B “ his marsh-lands lying in L, and m the occupa- 
tion of X.” The testator had marsh-lands lying m L, some of which were 
in the occupation of X, and some not in the occupation of X The bequest 
shall be considered as limited to such of the testator's marsh-lands lying 
in L as were in the occupation of X. 

(i) A bequeaths to B “his marsh-lands lying m L, and in the 
occupation of X, comprising x,ooo btghas of land " The testator had marsh- 
lands lying in L, some of which were in the occupation of X, and some not 
in the occupation of X. The measurement is wholly inapplicable to the 
marsh-lands of either class, or to the whole taken together The measure- 
ment shall be considered as struck out of the will, and such of the testator’s 
marsh-lansds lying in L as were in the occupation of X shall alone pass by 
the bequest. 

67. Where the words of the will are unambiguous, but it is 
Extrinsic evidence admis- found by extrinsic evidence that they 
sibleincasesof latent ambi- admit of applications, one only of which 
gutty can have been intended by the testator, 

extrinsic evidence may be taken to show which of these applica- 
tions was intended. 


Illustrations, 

) 

(o ) A man, having two cousins of the name of Mary, bequeaths a sum 
of money to “ his cousin Mary ” It appears that there are two persons, 
each answering the description in the will. That description, therefore, 
admits tif two applications, only one of which can have been intended by 
the testator Evidence is admissible to show which of the two applications 
was intended 

(i.) A, by his will, leaves to B “his estate called Sultanpur Khurd.” 
It turns out that he had two estates called Sultanpur Khurd ; Evidence is 
admissible to show which estate was intended. 

68. Where there is an ambiguity or deficiency on the face 
Extrinsic evidence mad- the Will, no extrinsic evidence as lo 
missible in cases of patent the intentions of the testator shall be 
ambiguiiy or deficiency. admitted. 




«f j86s3 


INDIAN SUCCESSION ACT. 


27 


L. The general words, » all his marsh-lands m L, are W 

gift to A. A takes the whole of the farm m the occupation of B, including 
that portion of the farm which consists of marsh-lands in L. 

(3 ) The testator fa sailor on ship-board) bequeathed to Ws mother his 
gold ring, buttons, and chest of clothes, and to his friend A (a ship-mate) 
his red box, clasp-knife, and all things not before bequeathed. The 
testator’s share in a house does not pass to A under this bequest. 


(e ) A, by his will, bequeathed to B all bis house-hold furniture, plat^ 
linen, china books, pictures, and all other goods of whatever kind ; and 
afterward-* bequeathed to B a specified part of his property. Under the 
first bequest, B is entitled only to such articles of the testator’s as are of 
the same nature with the articles therein enumerated. 


71. Where a clause is susceptible of two meacings, accord- 
Which of two possible ing to one of which it has some effect, 
constructions preferred and according to the other it can have 
none, the former is to be preferred. 


72. No part of a will is to be rejected as destitute of mean- 
No part rejected if it can mg if it is possible to put a reasonable 
he reasonably construed construction upon it. 

78. If the same words occur in different parts of the same 
Interpretation of words '’ill. they °tust be taken to hsve been 
repeated in different parts used everywhere in the same sense, un- 
ot will less there appears an intention to the 

contrary. 

74. The intention of the testator is not to be set aside, be- 
Testator’s intention to be Cause it cannot take effect to the full 
effectuated as far as possible, extent, but effect is to be given to it as 

far as possible. 


Illustration. 

The testator, by a will made on his death-bed, bequeathed all his pro- 
perty to C D for life, and after his decease to a certain hospital The 
intention of the testator cannot take effect to its full extent, because the gift 

«^rds tS pfttoC D? “ 

clauses or gifts in a will are irreconcileable' 
rhelastoftwo mconsist- SO that they cannot possibly stand to- 
eat e W prevatls. g„her, ,he hst s hail prevail. 

Ulustraiions, 

SSanmarar^'toA °f bis will, leaves his estate of 
to A.” ®B shSl ha“r^ ' >' “ ‘o B, and not 



a 


CONTXHTS. 


SacTioas. 

as. Admissions id civil eases, whan 
televant 

a4. Confession caused indnee> 
ment, threat, or promtBe,whsn 
irrelevant in criminal pro* 
c^ing 

05 . Confession to polioe-ofiiear not 
to be proved. 

a6. CooteSAiOii by acensed while in 
custody of police not to be 
proved against him 
ay. How much of infonaatioe to* 
ceived from acensed may be 
proved 

jfi. Confession made after removal 
of impression caused by in* 
dueement, threat, or promisei, 
relevdnc. 

ap. Confession otherwise relevant 
not 10 heeome irrelevanc be- 
cause of promise of seoecy, 
Ac 

30. Consideration of proved con- 

fession affecting person mak- 
ing It and others jointly under 
trial for same offence 

31. Admissions nor conclusive 

proof, but may estop 

Statimmtify Ptrumt vihotamut 
luealM at Wiitutut 

33. Cases in wbieh statement rff re- 
levant fact by person who b 
dead or cannot be found, Stc , 
IS relevant 

I When It rebtea to cause of 

death, 

or IS made in coarse of busi- 
ness, 

or against interest of , 
or gives opmioa as to pnblio 
right or enatom, or matters 
of general interest, 
or relates to enstenee re- 
lationship ; 

or is made in will or deed re- 
lating to faauly^affaire , I 

I or in docnment rehung to 
traosactum mentioned in I 
section 13, chuas (e) , ' 


SacnoNs 

or IS made several persons, 
and expresses feelings tde* 
vaot to matter in question 
33* Relevani^ of oenam evidence 
for proving, in anhsequent pro- 
ceeding, the trntJi of nets 
therein stated. 

Stattmmit made under Sfmel 
Ctreumtlaneee, 

34. Bntries in books of account 

when relevant 

35. Relevancy of entry in public re- 

cord, made in performance of 
duty 

36. Relevaney of statements in 

maps, eharta, and plans 

37. Relevancy of statements as to 

fact of pubhe nature eoniauied 
in certain Ai^ or notifications. 

38 Relevancy of statemeotk as to 

any hw contained in law* 
books 

Hew much efa Statement it te 
ie proved. 

39 What evidence to be given when 

sbtement forms pert of a eon* 
versation, document, book, or 
senes of letters or papers 

yudgmente ^ Courts ofjiutta, 
whenrrieeant. 

40 Previons jndgmenb relevant to 

bar a secoM snit or trial 

41 Relevancy of certain judgments, 

in probate, &c , jurihdictioe 
48, Relevanqr and effect of jndg* 
menb, orders, or decrees, other 
than Aoae mentioned in sec* 
tion 41 

43. Jndgments, &e, other ^ 

those mentioned in sections 
40 to 4a, when televant. 

44. Flrand or collnsion in obtaimeg 

judgment^ or ineompetenqy 01 
Conrt, may be provM 

Opitdent nf Third Persons, wksu 
rslsvaai 

45. Oplniona of experb 
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80. Where a bequest is made to the “ heirs ” or “ right heirs, 

T, i.,. srn or relations,” or nearest relatioDS, or 

of pSti?uIarpersoa without “ family ” or “ kindred.” or “ nearest 
qualifying terms. km,” or “nest of km, ofa panicul^ 

person, without any qualif) ing terms, and the class so designated 
forms the direct and independent object of the bequest, the pro- 
perty bequeathed shall be oisinbuted as if it tiad belonged to 
such person, and he had died intestate in respect of it leaving assets 
for the payment of his debts independently of such property. 


lUusiraiions, 

(a ) A leaves his property “ to his own nearest relations.” The pro- 
perty goes to those who would be entitled to it if A had died intestate, 
leaving assets for the payment of his debts independently of such properqr. 

(5.) A bequeaths io,QOO rupees “ to B for his life, and a'ter the death 
of B to his own right heirs.” The legacy after B s death belongs to chose who 
would be entitled to it if it had formed pact of A’s unbequeacbtd property, 

(c ) A leaves his property to B ; but, if B dies before him, to B's next 
of kin. B dies before A. The property devolves as if it had belonged to 
B, and he had died intestate, leaving assets for the payment of his debts, 
independently of such property. 

(rf.) A leaves lo ooo rupees " to B for his life, and, after his decease 
to the^ heirs of C.” The legacy goes as if it had belonged to C, and he had 
died intestate, leaving assets for the payment of his debts independently o£ 
the legacy. 

81. Where a bequest is made to the ** represeolativas,” or 
Bequest to ‘ representa- legal representatives. ” or “ personal 
tives,” &c., of particular representatives." or "executors or ad- 
person. nun istrators," of a particular person, and 

the class so designated forms the direct and independent object o£ 
the bequest, the property bequeathed shall be distributed as if it 

had belonged to such person, and be had died intestate in respect 
of It. ^ 


Illustration. 

> ♦ bequest is made to the “ legal representative” of A. has died 

® administrator B is entitled to receive 

of A discharge of such part 

of A s debts as may remain unpaid j if there be any surplus B shall oav 
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COKXEHTS. 


Skctioks. 


Shctioms 


S4< Presamption as to eolleeboDi 
ot lam and reports of deci* 
sioos. 

S5. Presumption as to pomrs-of> 
attorney 

86 Presumption as to certified 
copies of foreign judicial le- 
ooids 

87. Presumption as to books, maps, 

and charb 

88. Presumption as to tdegtaphie 

messages 

89 Presumption as to due execu- 

tion, &c, of documents not 
produced 

90 Presumption as to documents 

thirty years old 

a 

CHAPTER VI 

Of tbk EtcLuaiox of Obal bf 
OocoMENTAmr Evidbkcr 

pt Evidence of terms ofcontncts, 
grants, and other du^osi- 
tio'is of property reduced to 
form of document ^ 

9a Eaciusion of evidence of oral 
agreement 

93, Exiuusion of evidence to ex- 
plain or amend ambignoos 
document 

94 Exdunon of evidence against 

application of document to 
eajsting (acts 

95 Evidence as to document un- 

meaning in refecence to exist- 
ing facts. 

96 Eviaenee as to application of 

langnan which can apply to 
one only ot several persons. 

97. Evidence as to application of 
langn^e to one of two stfs of 
facb, to neither of which the 
whole correctly applies. 

98 Evidence as to meaning of 

illqpble characters, 

99 Who may give evidence of 

agreement varjnng terms of 
document 


) too Saving of provisioni of Indian 
Succession Act relating to 
wills 

» 

PART in 

PaoDDcnoN AND Effect of 
Evidence 


CHAPTER VII 
Of the Bdeden of Proof 
101. Burden of^pioof 
xoa On whom ouiden of proof lies 
103 Burden of jiroof at to particular 
fact 

IQ4 Buroen of proving fact to be 
proied to make evidence ad- 
rmssible 

105 Burden of proving that case of 

accused comes within excep- 
uons 

106 Burden of proving font ^ecially 

witiiin knowledge;, 

107, Barden of proving death of 
person known to have been 
alive within thirty years 
108 Burden of proving that person 
IS alive who has not been 
heard of for seven years 
tog Burden of proof as to relation- 
ship in the cases of partners, 
landlord, and tenant, principal 
and agent 

no Burden of proof as to owner' 
ship 

in. Proof of good faith in transac- 
tions where one parly is m 
relation of active confidence 
I IB. Birth during marriage conclu- 
sive proof of legitimacy 
113. Proof of cession m territory 
1x4 Court may presume existence 
of certain facts 


CHAPTER VIII 
Estoppel. 

^15 Estoppel 
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la ) A bequest is made— 

to A and his children, 

to A and his children by his present wife. 

to A and his heirs, 
to A and the heirs of his body, 
to A and the heirs male of his body, 
to A and the heirs female of his body, 
to A and his issue, 
to A and his family, 
to A and his descendants, 
to A and his representatives, 
to A and his personal representatives, 
to A, his executors, and administrators s 
In each of these cases. A takes the whole interest which the testator, 

V)^A^bequeLis made to A and his brothers A and his brothers are 

jointly enUtledj;^^^ js made to A for life, and after his death to his issue. 
At the delth oi A the property belongs in equal shares to dll persons who 
shall then answer the description of issue ot A. 


gS * Where a bequest is made to a class of persons under a 

1 e general description only, no one to whom. 

thd wotas 01 the desctiptton ate not.in 
oaly. ** their ordmary sense, applicable shall take 

the legacy. 


86. The word “ children ” in a will applies only to lineal 

descendants in the first degree, the word 
Construction of terms. « grandchildren ” applies only to lineal 

descendants in the second degree, of the person whose “ children,” 
or “ grandchildren ” are spoken of ; i 

the words “nephews” and “nieces” apply only to children 
of brothers or sisters ; 


* S. 85 applies to the wills of Hindus, &c,, in the Lower , Provinces of 
Bengal and in the towns of Madras and Bombay . — See the Hindu Wills Act 

(XXL of 1870), s. 2. 
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production of which was re- 
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166 Power of jury or assessors to 
put questions 
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167 No new trial for improper ad- 
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le^iomatecliild C and U nao. ^ ,,Ui. and Deio« 

13 a of being ebildten of B. 3„i ^^oired tee Kootation of 

death of the testator, E a objects of the bequest. 

being children of B. On > certain woman, not 

(,.) A -abes a bequest . « of b.scb.ld 

his wife. ® b®* desienated. B takes tae legacy. 

the child of A oy the wo o ^ woman, 

-|^rhe“utt “S!‘“ 

tt n n bequest fu favour of the chtld of which a certain woman, 

eotialntTlXlsVegnaoi The bequest ts valid. 

«R ^ Where a will purports to make two bequests to tue !:an(ie 

Rules of coustrucmn “““In® 

H-^rrs “ad of or ia addiuoa ^. 

^ . u « Will to show what he intended, tne 

folbwtag “telaU^reva^ m determtnmg the consttochon to be 

Finl—U the same specific thing is beqneatned twice to the 
same l^imee tn the same wdi. or in the wdl. and again m a oodictl, 
he IS entitled to receive that specific tning only. 

Second.— V^iiQK one and the same will or one and the same 
codicil uurports to make, m two places, a bequest lotue same 
‘ person ot tue same quantiq’ or amount ot an) thing, ne saa*l be 
entitled to one suc’i legacy only. 

Jhird. ^Wnere two legacies o£ unequal amount are given to 

the same person in the same will or in the same codicil, the 
legatee is entitled to both. 

Fourth.— two legacies, whether equal or unequal in 
amount, are given to the same legatee, one by a will and the other 
by a codicil, or each by a different codicil, the legatee is enuUed 
to both legacies. 

Explanation. — ^In the four last rules, the word will ” does 

V not include a codicil. 

, JUustreaions. 

' 'a ) A, having ten. shares, and no more, in the Bank of Bengal, made 

hjsvtill,\vhich contains neat its commencement the words,**! bequeath my 

■' * This section and s. 88-103 (both inclusive) apply to the wills of 

V I Hindus, &c , in the Loner Provinces of Bengal, and m the tones of iladras 
' and Bombay.— See the Hindu Wills Act (XXL of 1S70), s. 3. 
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[Act I. 


Hal,* but not to affidavitsf presented to any Court or officer, nor to 

proceedings b^re an arbitrator ; and it 
shall come into force on the first day of 
September 1871. 


Commencement of Act. 


Repeal of enactments. 


2 . On and from that day the fol* 
loving lava shall be repealed 


(1) all ruicq of evidence not contained in any Statute, Act, 

or Regulation in force in any part of British India ; 

(2] all such rules, lavs, and regulations as ‘have acqu'red 

the force of lav under the tventy*Gfth section of 
" The Indian Councils Act, x86i, in so far as 
they relate to any matter herein provided for ; and 


(3) the enactments mentioned in the schedule hereto, to the 
extent specified in the third column of the said 
achednie. 


But nothing herein contained shall be deemed to affect any 
provision of any Statute, Act, or Regulation in force m any part of 
British India, and not hereby expressly repealed. 


8. In this Act The following words and expressions are used 
lutenuon appears from the context : — 


Ft. I , p 505) The District of LohMsei included at this time the present 
District of Palamau, which was separated in 1894 

So much of this Act as relates to the General Clauses Act (I. of 186B) 
was reMsled by the General Clauses Act (X. of 1897} 

* But see the Army Act (44 & 45 Viet, e 58), s ivj, which is as fbl* 
lows.— 

" A Court-martial under this Act shall not, as respects the conduct 
of Its proceedings, or Ae reception or rejection of evidence, 
or as respects any oth« matter or thing whatsoever, be sub' 
jeet to the provisions o* the Indian Evidence Act, 187a, or to 
any Act, law, or ordinance of any Legislature whatsoever, 
other than the Pailiament of the United Kingdom " 

Act 1 of 1872 IS (.object to such modifications as the ‘Governor-Gen> 
oral in Council may direct) applicable to all proceedings before Indian Marine 
Courts —See the Indian Marine Act (XIV of 1887), s 68 
' t The Civil Procedure Code regulates matters to which a*Sdavits are 
confined —See Act XIV of iR8a, <is 104 to 197, and s 647 ,* see also the 
Code of Criminal Procednre (Act V of 1898), s 539. 

84 & 25 Vict , c 67 


of x 86 s 3 


INDIAN SUCCBSSION ACT. 


35 


(C) A bequeaths all his property to B. 
which he bequeaths to C, B is the residuary legatee. 

90. Under a residuary bequest, the legatee is entitled to all 

.Crrh>sde«nlf.«h.oh he to not 
made any other testamentary disposition which is capable of taking 
effect. 

///«i ei ^/i't±nn . 


A. by his will, bequeaths certain legacies, one of which is void under 
section los, and another lapses by the death of the legatee. He bequeaths 
the residue of his property to B After the date of his will, A purctiMes a 
zemmdar'i, which belongs to him at the time of his death. B is entitled to 
the two legacies and the zemindari as part of the residue. 


91 If a legacy be given in general terms, without specifying 
Time of vesting of legacy the lime when it is 10 be pud, the legatee 

in general terms has a vested interest in it from the day 

of the deatli of the testator, and, if he dies without having received 
It, it shall pass to his representatives. 

92 If the legatee does not survive the lestatOiT, the legacy 

, , cannot take effect, but shall lapse and 

in what case legacy lapses pan of the residue ot the testator's 

property, unless u appear by the will that the testator intended that 
it should go to some other person. 


In order to entitle the representatives of the legatee to receive 
the legacy, it must be proved that he survived the testator. 


Jllustraiioiis. 


(a,} The testator bequeaths to B ”500 rupees which B owes him.” B 
dies before the testator The legacy lapses. 

{b ) A bequest is made to A and his children.-* A dies before the tes- 
tator, or hap pens to be dead when the will is made. The legacy to A and 
his children lapses 


. o ^ dying before the testator 

to B. A dies before the testator The legacy goes to B. 

j. ^ « bequeathed to A for life, and after his death to 
B. A dies in the lifetime of the testator , B survives the testator The he 
quest to B takes effect 


■= «P»iu=ed as 
Act X., x 865 .’~' 4 . 
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Ultuireitent. 


A is aeensed of the murder of B. 


At his trial the following facts may be in issue — i 
that A caused B's death , 
that A intended to cause B’s death ; 
that A had received grave and sudden provocation from B , 

that A, at the time of doing the act which caused B’s drath, was, by 
reason of unsoundness of mind, incapable of knowing its 
nature. 


"Document"* means any matter expressed or described upon 
„ any substance by means of letters, figures, 

Document. Of by more than one of those- 

means, intended to be used, or which may be used, for the purpose 
of recording that matter. 

lUtuiraitous 


A writingt in a document • 

Words printed, lithographed or photographed are doenments 
A map or plan la a document* 

An Inscription on a metal plate or atone is a doenmant 
A camcatun is a document 


** Evidence.** 


"Evidence" means and includes— 


(i) all statements which the Court permits or requires to be 
made before it by witnesses, in relation to matters of fact under 
enquiry : 

such statements are called oral evidence; 

(s) all documents produced for the inspection of the Court* 
such doenments are called documentary evidence 
A fact IS said to be proved when, after considering the matters 
** Proved** before it, the Court either believes it to 

exist, or considers its existence so pro- 
bable that a pmdent man ought, under the circumstances of the 
parbcular case, to act upon the supposition that it exists. 

* O', a M of the Indian Penal Code (Act XLV of i860) and a 3 (r6) 
of the General Clauses Act (X of 1897) 

t Cf, definition of “written,” a 9, Act XIV. of 1889, and “writing” 
8. 3 (56), the General Clauses Act (X of 1897), and of both in a 9i, me 
Indian Stamp Act (1 of 1879), as modified up to ist November iSjgS. as 
pnhbsbed by the Legislative Dqurtment. 

5m also “ writer” s 4 of the Invenbons and Designs Act (V of 1888). 
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A's beating B with the club , 

A*8 cansing B's death by such beating , 

A's intention to cause B’s death. 

* (£) A suitor does not bring with him, and have in readiness for 
production at the first heanng of the ease, a bond on which he relies This 
section does not enable him to produce the bond or prove its contents at a 
subsequent stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Code of Civil Procedure! 

6. Facts which, though not in issue, are so connected with a 
Relevancy of facts forminir fact in issue as to form part of the same 
part of same traosactibu. transaction, are relevant, whether they 
occurred at the same time and place, or at different limes and 
places. 

llluHrattons 

(a) A IS aeensed of the murder of B by beating him Whatever was 
said or done by A or B or by the bystnnders at the beating, or so shortly 
before or after it as to form part of the tnnsaebon, is a relevant fact. 

(h) A IS accused of waging war against the Queen by taking part in an 
armed insnrreetion in which prooerty is destroyed, troops are attached, and 

S ols are broken open The occurrence of these facts is relevant as form- 
S part of the general transaction, thongb \ may not have been present at 
all of tnem 

(e| A sues B for a libel contained in a letter forming part of a cor> 
respondence Letters between the partieb relating to the vnbjeet out of 
which the libel arose, and forming part of the correspondence in which it is 
contained, are relevadt facts, though they do not contain the libel itsslf 

(dl The question is whether certain goods ordered from B were 
delivered to A The Nods were delivered to several intermediate persons 
snceeasively Each ddivery is a relevant fact 

7. Facts which are the occasion, cause, or effdit, immediate 
fihets which are occasion, or Otherwise, of relevant facts or facts in 
ause, or effect of facts in issue, or which constitute the state of 

things under which they baopened, or 
which afforded an opportunity for their occurrence or transaction, 
are lelevant. 

niadrahotu 

(ff.) The question is, whether A robbed B 

The fae^s that, ahordy before the rohbeiy, B went to a fair with monw 
in hiB possess’oo, and that ha ahowed it^ or mentioned the fact that he had 
to third peraotts, are relevant 


* Sea now Act XIV. of s88a. 
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ci 


oi i865-}|’ 

dual, bu '' 
death 
if a petst\^ 

lator, or -„lMcomes into existence between that event and such later 


time, thts\ 




t his possession of it is deferred until a time later than the 
the testator by reason of a prior bequest or otherwise, and 
bn answering the description is alive at the death of the tes- 


property shall, at such later time, go to that person, or, if 


he be de jad, to his representatives. 

Illusiratiofis. 


(a) i’^^\bequeaths i,QOO rupees to the eldest son* of B. 

The bequest is void 


At the death 

di the B has no son 

{h) A^L^lf<;queathb i,oao rupees to 6 for life, and after hts death to the 

eldest son'll t'c. At the death of the testator, C had no son. Afterwards, 

during tht^l . e of B, a son is born to C. Upon B's death, the legacy goes 

to C's son. t j I 
itVoi 

(ff.) ^ Ij^^ueaths i,ooo rupees to B for life, and after his death to the 
eldest K At the death of the testator, C had no son ; afterwards, 

'during th(.t|L ecs of B. a son named D is born to C. D dies , then B dies. 


The legacy 

' ‘s, 

decease ti id 
The beqq,', mh 

him after 


to the representative of D. 


and at his 
no son. 


i ’ 

a son IS i 
death. (J- ' 

I 

«- 


10 


, |ueaths his estate of Green Acre to B for life, a 
^fjldest bon* of C Up to the death of B, C has had 
'^0 C's eldest son is void. 

•queaths i,ooo rupees to the eldest son* of C, to be paid to 
death of B At the death of the testator, C has no son, but 
wards born to him during the life of B, and is alive at B's 
m is entitled to the i,ooo rupees. 


3' j ^ bequest is made to a person not in existence at 

Bequesiildr^ersjn not in ibe time of the testator’s death, subject 
existence liidelistatoi'b death to a prior bequest contained in the will, 
subject t? ;heqi^vr bequest the later bequest shall be void unless it 
coinprisl whole of the remaining interest of ttie testator in the 

'^5 chtic lllusiraitons, 

*! holly j 

(n ) 1 A ty IS bequeathed to A for his life, and after his death to his 
eldest son A fmlife, and after the death of the latter, to his eldest son At 
the time i ill oth'i testator's death, A has no son. Here the bequest to A’s 
eldest sunHren q^equest to a person not in existence at the testator’s death. 
It is not a xie satest of th- whole interebt that remains to the testator. The 
'bequest to nartlldebt son for his life is void. 

IS bequeathed to A for his life, and after his death to his 
daughters^ jurvives the testator. A has daughters, some of whom were 


J’ the 


^ foot-note^i ^ 


du Wills Act (XXI of X870), s. 6 (which is reproduced 
23, su^ra) 
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lie consulted vakilb in reference to making the will, and that he caused drafts 
of other wills to be prepared, of which he did not approve, are relevant. 

(e) A 18 accused of a crime 

The facts that, either before, or at the time of, or after, the alleged crimes 
A provided evidence which would tend to give to the facts of the cave an 
appearance favourable to himself, or that he destro}ed or concealed evidence, 
or preiented the presence, or procured the absence, of persons who might 
have been witnesses or suborned persons to give false evidence respecting 
li^ are relevant. 

if.) The question is, whether A robbed B i 

The facts that, after B was robbed, C said in A’s presence— " The 
police are coming to look for the man who robbed B," and that immediately, 
afterwards A ran away, are relevant 

(g) The question is, whether A owes B rupees to,ooo* 

The facts that A asked C to lend him money, and that D aafd to C in 
A's presence and heating, “ I advise you not to trust A, for he oires B 
ro,ooo rupees,” and that A want away without making any answer, ara 
relevant facts 

(A ) The question is, whether A committed a crime . 

The fact that A absconded after receiving a letter warning him that 
fnqniiy was bung made for 'the enmmal, and the eontents of the letter, are 
relwant. 

(i.) A IS accused of a crime 

The facts that, after the commission of the alleged crime, he absconded 
or was in possession of property or the proceeds of property acquired by 
ihe enma, or attempted to conceal things which were or might Iwve been 
used in committing it, are relevant. 

{] ) The question whether A ms ravished 

The facts that, ihortly after the alleged rape, she made a complaint 
nlating to the crimes the ciicumstanees under which, and the terms in 
which, the complaint was made, are leievant. 

^ The faict that, without making a complaint, she said that she had been 
ravished, is not , relevant as conduct under this section, though it may be 
relevant — 

88 a dying declaration under section 38, danse (z), of 

as corroborative evidence under section Z57 
, (A.) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint 
relating to the offence, the cirenmstances under which, and the terms in 
which, the complaint was made, are rdavant. 

The fact that he sud he had been robbed, without making any complain^ 
is not relevant as conduct under this section, thongfa it may be relevant— 

as a dying dedaration under section 33, dense (i), or 

as coznboiative evidence under section i$j. • 
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llhtsirattons, 

{a ) A sum of money is biqueathed to A, to be paid to him at the 
age of iS, and, it he shall die before he attains that age, to B. A takes a 
vested interest in the legacy, subject to be divested and to go to B m case 
A shall die under 18. 

(fi) An estate is bequeathed to A, with a proiriso that, if A shall 
dispute the competency of the testator to make a will, the estate shall 
go to B A disputes the competency of the testator to make a will The 
estate goes to B 

(c ) A sum of money is bequeathed to A for life, and after his death to 
B, but, if B shall tnen be dead, leaving a son, such son is to stand in the 
place of B B takes a vested interest in the legacy, subject to be divested 
if he dies leaving a son in A’s lifetime 

{d ) A sum of money is bequeathed to A and 6, and if either should 
die during tne lUe of C, then to the survuor living at the death of C. A 
and B die before C The gift over cannot take e^ecE, but the repre* 
sentative oc A takes one-half of the money, and the representative of B 
takes the other half 

(e ) A bequeaths to B the interest of a fund for life, and directs the 
< fund to be dt vided at her death equally among her three children, or such 
of them as shall be living at her deatn All the children of B die m B’s 
? lifetime The bequest over cannot take effect, out the interests of the 
^ children pass to their representatives 

119. An ulterior bequest of the kind contemplated by the 
Condition must be strict- last preceding section cannot take eSeci 
]y fulfilled. unless the condition is strictly fulfilled, 

lllustraii 07 is. 

(a ) A legacy is bequeathed to A with a proviso that, if he marries 
without the conseut of B, C, and D, the legacy shall go to E D dies. 
Even if A marries without the consent of B and C, the gift to E does not 
take effect. 

(0 ' A legacy is bequeathed to A with a proviso thdt, if he marries 
without the consent of B, the legacy shall go to C. A marries with the 
consent of B. He afterwards becomes a widower, and marries ao^ain with- 
out the consent of B. The bequest to C does not take effect ** 

(c.) A legacy is bequeathed to A, to be paid at iS or marriage, with a 
proviso that, it A dies under iS or marries without the consent of B, the 

‘legacy shall go to C. A marries under iS without the consent of B. The 

equest to C takes effect. 

* Original bequest rot af- 120» If the ulterior bequest be not 
fected by invalidity of se- valid, the Original bequest is not affect- 
cond. ed by it. 


Act X , X865.— 5. 
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10. Where there is reasonable ground to believe that two or 
'ni'wei raid or done by persons have conspired together to 
conspirator in reference to commit an offence, or an actionable 
common design. wrong, anything said, done, or written by 

any one of such persons in reference to their common intention, 
after the time when such intention was first entertained by any one 
of them, IS a relevant fact as against each of the pirsona believed 
to be so conspiring, as well as for the purpose of proving the exis* 
fence of the conspiracy as for the purpose of shotting that any such 
person was a party to it, 

JBusirattmt 

Reasonable ground exists for believing that A has joined in a conspi- 
rai^ to wage war against the Qneen. 

The facta that B procored arms in Europe for the purpose of the eon> 
apiraey, C eolleeted money in Calcutta for a like object, D persuaded per- 
sons to join the eonspira^ in Bombay, E published writings adtoeating 
the object in view at Agra, and F transmitted from Delhi to G at Cabul the 
money which C had collected at Caicntta, and the contents of a letter 
written by H giving an account of the eonkpiraey, are each relevant, both 
to prove the existence of the conspiracy, and to prove A's complicity in it, 
althongh he may have been ignorant of all of them, and although tne per- 
sons by whom they were done were strangers to him, and althoueh thqr 
may have taken place before he joined the conspiracy, or after he left it 

When facts not otherwise H* nOt Othwilise iclevaut 

relevant become ntevaet. aiu T^evaut— 

(i) if they are inconsistent with any fact in issue or relevant 
fact; 

(a) if, by themselves or in connection with other facts, they 
make the existence or noa-existence of any fact in 
is<ue or relevant fact highly probable or improb- 
able.* 

Illustnhnu. 

(a ) The qneihon is, whether A committed a crime at Calcutta on a 
certain d^ 

The fact that, on jthat day, A was at Lahore, is relevant 

The fact that, near the time when the enme was committed* A was at 
• distance from rite place where it was committed, which would render it 
highly improbable, though not impossible, that he committed it, is relevant. 

(d ) The qnesfaon is, whether A committed a crime : 


* XI Bom. H C. R 90. 
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12s. Where a bequest is made with a condition superadded 
o f 1 that* unless the legatee shall perform a 

ing SiLsfbl^or indefinitel certain act, the subject-matter cf the be- 
ly postponing act for which quest shall go to another person, or tne 
no time specified, and on bequest shall cease to have effect, but no 
non-pecfotmance of which jg specified for the performance or 

subject-matter to go over legatee takes any step 

which renders impossible or indefinitely postpones the performance 
of the act reqiured, the legacy shall go as if the legatee had died 
without performing such act. 


llluszraiions. 

[gtsA (a J A bequest is made to A with a proviso that, unless he eaters the 
army, the legacy shall go over to B A cakes hciy orders, and thereoy 
Tenders it impossible that he should fulfil the coocition. B is entitled to 
receive the legacy, 

(3 } A bequest is made to A, with a proviso that k shall cease to have 
any effect if he does not marry B‘s daughter. A marries a stranger, and 
thereby indefinitely postpones the fnlSiment of the condition. Thebeccesc 
ceases to have effect. 

124 . Where the ttill requires an act to be performed by ihe 
Performance of condition, legatee within a specined time, euner as 
precedent or subsequent, a condition to be fulfilled before the 
within specified time. legacy is enjoyed, or as a condition upon 

the non-fulfilment of which tne subject-matter of the bequest is to 
go over to another person, or the bequest is 10 cease to have effect, 
the act must be performed within the time specified unless the per- 
formance of It be prevented by fraud, in which case sucn funner 
Further time in case of time shall be allowed as shall be requisite 
•jraud. 10 make up for the delay caused by such 

fraud. 
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* Explmalion a. — But, where, upon the trial of a person 
accused (tf an offence, the previous commission by the accused 
of an offence is relevant within the meaning of this section, the 
previous conviction of such person shall also be a relevant &ctt 

niuttraftetu. 

(a) A IS accused of receiving stolen goods knomng then to be stolen. 
It is*proved that he was in possession of a particular stolen article 

The fact that, at the same time, he was in possession of many other 
stolen articles, is relevant, as tending to shoar that he hnew each and all of 
the articles of which he was in possession to be stolen. 

I (i ) A is accused of fraudulently delivering to another person 
a counterfeit coin, which, at the time when he delivered it, be knew to be 
counterfeit 

The fact that, at the time of its delivery, A was possessed of a nnmber 
of other pieces of counterfeit coin, is relevant 

The fact that A had been previously convicted of delivering to 
another person as genuine a counterfeit coin knowing it to be eonnt^it, 
is relevant { 

(s ) A sues B for damage done by a dog of B's which B knew to be 
ferocious. 

The facts that the dog had previously bitten X, Y, and Z, and that they 
had made complaints to B, are rele%ant 

{d ) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner 
before they cauld have been transmitted to him by the payee if the payee 
had been a real person is relevant as showing that A Imew that tbc^payee 
was a fictitious person, 

(s ) A IS accused of defaming B by publishing an imputation intended, 
to hum the npntation of B . 

The fact of previous pnblicatians by A respecting B, showing ill-will 
on the part of A towards B, is relevant, as proving A's intention to barm 
B’s reputation Iqr the particular publication in question. 

The facts that there was no previous quarrel between A and B, and 
that A repeated the matter complained of as be beard it, are relevant^ as 
showing that A did not intend to harm the reputation of B 


* These ExfiatuUens have been substituted for the onginal by the 
Indian Evidence Act (187a) Amendment Act (HI of 1891), s 1 
t See the Code of Cnminal Procedure Act (V of 18081, s 31. 
t The present HI (dj has been substituted for the original Iqr the 
Indian Evidence Act (1878) Amendment Act (III of i8gi}, s 1 (s] 

f Compare s 311 in the Code of Criminal PromurefAct V of 
289SI. 
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fund, or so much of it as has not been exhausted upon the objects 
contemplated by the will, remains a part of the estate of the testator* 


llluslratians. 

(a ) A directs that his trustees shall invest a sum of money in a parti- 
cular way, and shall pay the interest to his son for life, and, at his death, 
shall divide the principal among his children • the son dies without having 
ever had a child. The fund, after the son’s death, belongs to the estate of 
the testator. 

(6.) A bequeaths the residue of his estate to be divided equally among 
his daughters, with a direction that they are to have the interest only during 
their lives, and that, at their decease, the fund shall go to their children 
The daughters have no children. The fund belongs to the estate of the 
testator. 


PART XVIII-* 

Of Bequests to an Executor. 

128. If a legacy is bequeathed to a person who is named an 


Legatee named as execut- 
or cannot take unless he 
shows intention to act as 
executor. 


executor of the will, be shall not take 
the legacy unless he proves the will, or 
otherwise manifests an Intention to act 
as executor. 


niustration. 

A legacy is given to A, who is named an executor. A orders the 
funeral according to the directions contained in the will, and dies a few 
days after the testator, without having proved the will : A has manifested an 
intention to act as executor. 


* Part XVIII. applies to the wills of rHindus, Jainas, Sikhs, and 
Buddhists in the Lower Provinces of Bengal, and in the towns of Madras 
and Bombay . — See the Hindu Wills Act (XXI. of 1870), s 2. 


20 SVIDEHCB. [Act I 

The fact that B’a attenhon was drawn on other occasions to the defect 
of tint patticnlar carnage is relevant. 

The fact that B was babitnally negligent about the carriages which he- 
let to hue is irrelevant 

(0.) A IS tried for the murder of B intentionally shooting him dead * 

The feet that A on other occasions, shot at B, is relevant, as showing 
liis intention to shoot fi 

The feet that A was in the habit of shooting at people with intent to 
murder them is irrelevant. 

(P ] A IS tned for a cnme 

The feet that he said something indicating an intention to commit that 
particular crime is relevant 

The fact that he said something indicating a general dispoution to 
^ ynmnit crimcs of that dass is irrelevant 

IS. When there is a question whether an act was accidental|or 
intentional, ‘ or done with a particular 
knowledge or intention/'* the fact that 
such act formed part of a series (A similar 
occurrences, in each of which the person 
domgthe act was concerned, is relevant. 

Jlluitrahnu. 

(a ) A IS accnsed of bnming down his honse » order to obtain mootj 
for which it IS insured . 

The fects that A lived in several houses snceesrively, each of whcb he 
insurad, in eadi of which a Sre bccnrred, and after each of which fires A 
received payment from a different insurance office, are relevant, as tending 
to diow tmt the fires ware not accidental. 

(fi ) A is employed to receive monqr from the debtors of B It 0 A's- 
duty to make entires in a book showing the amounts received by him He 
an entry showing that, on a particnlar occasion, be recdved less than 
he really did receive 

The qnestion is, whether this false entry was accidental or intentional » 

The fects that other entries made by A in the same book are false, and 
fw the false entiy is in each ease in fevonr of A, are relevant 

(c.) A is accnsed of feandclently delivering to B a eonnterfeit mpeb 

The question is, whether the delivery of the rnpea was accidental . 

The fects that, soon before or soon after fee deliven to B, A delivered, 
cpnnterfmt rupees to C, D, and E, are rdenut as showing feat the ddiveiy- 
to B was not aocidontal. 


* In s. ifii the words quoted have been inserted by fee Indian Bvidenee’ 
Act (187a} Amendment Act (HI. of zfipi), ■ »• 


Facts beating on qnertion 
whether act was accidental 
or intentional, or done with 
a particular knowledge or 
intention. 
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Each of these legacies is specific. 

( 5 ) A, having Government promissory notes for 10,000 rupees, be- 
queaths to his executors ** Government promissory notes for 10000 rupees^ 
m trust to sell ” for the benefit of B ; 

The legacy is specific 

(r ) A having property at Benares, and also in other places, bequeaths 
to B all his property at Benares ; 

The legacy is specific. 
id) A bequeaths to B— 

his bouse in Calcutta,* 

his zamindan of Rampur ; 

his taluq of Ramnagar, 

his lease of the indigo-factory of Salkya j 

an annuity of 500 rupees out of the rent-* of bis zamindan of W ; 

A directs his zamindari of X. to be sold, and the proceeds to be invest- 
ed for the benefit of B : 

Each of these bequests is specific. 

(e) A, by his will, charges his zamindan of Y with an annuity of x,ooo 
rupees to C during his life, and subject to this charge he bequeaths the- 
I zamindan to D : 

Each of these bequests is specific. 

(/) A bequeaths a sum of money— 

to buy a house in Calcutta for B , 
to buy an estate in zilla Fandpur for B 
to buy a diamond ring for B , 
to buy a horse for B j 

to be invested in shares in the Bank of Bengal for B , 
to be invested in Government sec unties for B 

A bequeaths to B— 

‘‘a diamond-ring;” 

” a horse ; ” 

“ 10,000 rupees worth of Government securities , ” 

“ an annuity of 500 rupees , ” 

" 2,000 rupees to be paid lo cash , ” 

“ so much money as will produce 5,000 rupees four per cent. 
Government securities . " 

These bequests are not specific. 

[g ) A, having property in England and property in India, bequeaths a 

legacy to B, and directs that it shall be paid out of the property which he 

may leave m India He also bequeaths a legacy to C, and directs that it 
shall be paid ouc of the property which he may leave in England . 

No one of these legacies is specific. 

180. Where a sum certain is bequeathed, the legacy is not 
^ Bequest of sum certain specific merely because the Stocks, funds 
I where stocks, &c , in which or securities in which it is invested ar& 

I invested are described described m the Will 

1 


mOENCB. 


[Actl. 


az 


19. Statemeafs made bjr persons, whose positionHor liability 
Admisnons by pereou necessaty to prove as against any 

whoBe poation must be pro* party to the suit, are admissions, if snch 
ved u against party to suit, statements would be relevant as a gainl^^ 
snch persons in relation to such position or liability in a snit brought 
by or against them, and if they are made whilst the person mabng 
them occupies such posidon, or is subject to such liability. 

JBmirahont. 

A oadertakes to collect rents for B. 

B sues A for not collecting rent due from C to B 

A denies that rent was doe from C to B. 

A statement by C that he owed B rent is an admission, and is a relevant 
fact as agdnst A, if A denies that C did owe rent to B. 

20. Statements made by persons to whom a party to the 
AdfflissKns^ persons ex* smt has expressly referred for informa* 

presdy tcEeitod to by party tion In reference to a matter in dispute 
to “it* are admissions. 

nitutrahm. 

The qnestion is, whether a hone sold by A to B is sonnd. 

A says to B, " Go and aik C ; C knons all ahont iti ” Cs statement is 
an admiaion. 

21. Admissions are relevant, and may be proved as againsL 

Proof ofadnisdoniagsintt ^^0 makes them, OT fais le- 

petsons nuldng them, and by presentative in interest ;* but they cannot 
or on their behalf. proved by or on b^alf of the person 

who makes foem, or fay his repzesentative in interest, excqit in the 
follofidng cases 

(t) An admission may be proved by or on behalf of the 
person making it, when it is of snch a nature that, 
if die person making it were dead, it would be rde* 
vant as between third persons under section 3 a. 

(a) An admission may be proved by or on behalf of the 
person making it, when it conasts of a statement of 
the esdstence of any state of mind or body, relevant 
or in issne, made at or about the time when snch state 
of mind or body existed, and is accompanied by cou' 
dnct rendering its falsdiood Improbable. 


* 4 Both. W. R., 248 
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JUusirations. ^ 

{a ) A, having a lease of a house lor a term of years, 1$ of which were 
unexpired at the time of his death, has bequeathed the lease to B tor his 
-life, and, after B’s death, to C B is to en|oy tne property as A left it, 
although, if B lives for 15 jears, C can take nothing under tae bequest- 

(6.) A having an annuity during the life of B, bequeaths it to C for 
his life, and. after C's death, to D. C is to enjoy the annuity as A lett is^ 
although, if B dies before D, D can take nothing under the oequesc. 

X35. Where property comprised in a bequest to two or more 
Sale and investment of persons in succession is not specifically 
proceeds of property he- bequeathed, it shall, in the absence Ot 
queathed to two or ^ more any direction to the contrary, be sold, 
persons in succession. jjjg proceeds of the sale shall be 

invested in such securities as tne Hign Court may, by any general 
rule to be made from time to time, autnorize or direct, and the 
fund thus constituted shall be enjoyed by the successive legatees 
according to the terms of the will. 

JllitsiraHor.. 

A, having a lease for a term of years, bequeaths “all his property'* to 
B for life, and after B’s death to C The lease must be sold, and the pro- 
ceeds invested as stated m the text, and the annual income arising from the 
fund IS to be paid to B for life. At B’s death the capital of the fund is to be 
paid to C 

Where deficiency of assets 1SC» If there be A Qsficisncy or 

to pay legacies, specific lega- asiets to pay legacies, a specific legacy 
cy not to abate with general is uot liable to abate ’flith the general 
legacies. - legacies. 


PART XX.* 

Of Demonstsativs Legacies. 

137. Where a testator bequeaths a certain sum of money or 
Demonstrative legacy de- a certain quantity of any other commo- 

dity, and refers to a particular fund or 
stock so as to consntute the same the primary iuud or stock out or 
which payment is to be made, the legacy is said to be demons- 
trative. 


* Parc XX. applies to the wills of Hindus, Jainas, Sikhs, and Buddhists 
in the Lower Provinces of Bengal, and in the towns of hladras and Bom- 
bay.~&e the Hindu Wills Act (XXI. of iSjo), s. 2. 


*4 
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23 In civil cases no admission is relevant, if it is made either 
Admimons in dnl ««« upon an express condition dial evidence 
wlien rekvant. of it is not to be given, or under circum* 

stances from which the Conit can infer that the parties agreed 
together that evidence of it should not be given. 

JExplaaahen , — Nothmg in this section shall be taken to exempt 
any barrister, pleader, attorney, or vakil from giving evidence of any 
matter of wIikA he may be compelled to give evidence under sec* 
tion 126 . 


24. A confession made by an accused person is irrelevant in 
Confession caused by »• A criminal proceeding, if the making of 
dncenient. threat, or promise, the confession appears to the Court to 
MMeedCmr***"* *” cnminal caused by any inducement* 

^^"**“"** threat, or promise^ having reference to 

the charge against the accused person proceeding from a person 
in authorit>,t and sufficient, m the opinion of the Court, to give ihe 
accused person grounds which would appear to him reasonable, for 
supposing that, by making it, be would gain any advantage, or avoid 
any evil of a temporal nature in reterence to the proceedings against 
him. • 

Confossion to poiicMfEcer 25 No confesBion made to a po» 
not to be proved. Iice*officer j; shall be proved as against a 

person accused of any offence. 


28. No confession made by any person whilst be is m the 
accused custody of a police-officer unless it be 
while in custody of pohce not made in the immediate presence of a 
to bo proved agBiost him. h^istrate, shall be proved as against 

such person. 

JBxplaaaiiim.\—lxL this section "Magistrate'’ does not include 
the head of a village discharging magistinai functions in the 
Presidency of Fort St. George or In Burma or elsewhere, unless such 


* For prohibitaon of such inducements, &e , see the Code of Cnminal 
Froeadnre (Act V of 1808), • 343. 
t 9 Bom H C. R 358. 

f Ins 25 . as in force in Upper Burma, the xrotiM, "who is not a 
Magistrate," mall be deemed to have been inserted after "police-officer” 
[sea the Upper Burma Laws Act (XX of 1886), ■ 7 (r) (if 1 As to state- 
meiit made to a police-offieer investigating a case, see the Coick of Criminal 
Ftoeednn (Act V. of 1898). ss, 161 and tda 

{ This SxfianaHm has been added to e 36 by the Indian Evidence 
Act (xSts) Amendment Act (III of 1891}, a. 3 
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part XXL* 

Of Ademption of Legacies. 

139. If anything which has been specifically bequeathed does 

not belong to the testator at the lime of 
Ademption explained death, or has been converted into- 

property of a different kind, the legacy is adeemed ; that is, it can- 
not take effect by reason of the subject-matter having been with- 
drawn from the operation of the will. 

lllustrattOHs, 


(a.) A bequeaths to B — 

“ the diamond-ring presented to him by C , ” 

“ his gold-chain , “ 

" a certain bale of wool ; ” 

“ a certain piece of cloth , ” 

all his household-goods which shall be in or about his dwell-^ 
ing house in M Street m Calcutta at the time of his death : 

A, in his lifetime, — 

sells or gives away the ring , 
converts the chain into a cup • 
converts the wool into cloth ; 
makes the cloth into a garment , 

takes another house into which he removes all his goods : 

Each of these legacies is adeemed 

(6 ) A bequeaths to B— 

■* the sura of i ooo rupees in a certain chest , ” 

" all the horses in his stable 

At the death of A, no money is found in the chest, and no horses m 
the stable The legacies are adeemed 

(c.) A bequeaths to B certain bales of goods. A takes the goods with 
him on a voyage. The ship and goods are lost at sea, and A is drowned. 
The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that* 
Non-ademption of demon- the property on which it is charged by 
strain e legacy. the Will does not exist at the lime of the 

death of the testator, or has been converted into property of a- 
different kind . but it shall, in such case, be paid out of the general 
assets of the testator. 


* Part XXI. applies to the wills of Hindus, Jamas, Sikhs and Bud- ’ 
dhists in the Lower Provinces of Bengal, and in the towns of Madras and 
Bombay —See the Hindu Wills Act (XXl. of 1870), s. a. 
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ItiustfttiiMt, 

(0.) A and B ata jointly tried for the murder of C. It u proved 
that A said, ' B and I murdered C ' The Court may eooeider the eSeot of 
this confession as against B. 

(d ) A is on his tnal for the murder of C. Then is endenee to show 
that C was murdered by A and B, and that B said, “ A and I muidered C.” 

This statement may not be taken into consideration by the Court i^gtdnst 
A| as B IS not being jointly tried. 

81. Admissions are not conclusive proof oE the msttecs ad- 
Admimione not conclusive mttted. but they may Operate as estoppels 
proof, but may estop. under the provisions hereinafter con- 

tained. 


STATxuBinrs bv Ttssotta vmo cannot bx caubo as Wunbssbs. 


82. Statements written or verbal, of relevant facts made by a 

Cases in which statement P«fWO wbo K^®***' or who cannot be 
of relevant fact by person who found, Or vho has become mcapabie ot 
h dead or ca nnot bo found, giving evidence, or whose attendance 
fic., M rdevant. caunot be procured without an amount 

of delay or expense which, under the circamstances of the case, 
appears to Court unreasonable, are diemselves relevant facts m 
t^ following cases : — 


(/) When the statement is made by a person as to the cause 
Whcaitrelatcstoeauseof of his death or as to any of the circum- 
deathi stances of the transaction which resoltea 

in his deadi, in cases in which the cause of that persoD*s death comes 


into question. 

Such statements are relevant whether the person who made 
them was or was not, at the time when they were made, under ej- 
pectation of death, and whatevw may be the nature of the procesa- 
ing m which the cause of his death comes into question * 


(a) When the statement was made by such person, in the 
« IS made in comae of ordinary courw of business, and in 
iHinnesB} cuhur when it consists of any entiy m 

memor^nm made by him in booiu kept m the ordinary course of 
business, or in the discharge of professional daty;woEanao- 
knowledgment, written or sig^ him, of the receipt of 
goods, securities, or properqrd any kind; or of a docamMtnsea 
in commerce, written or signed by him, or of the date ot a letter or 
other document usually dated, written, or signed by him. 
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144 Where a portion of a fund is specifically bequeathed to 

one legatee, and a legacy charged on 
the same fund is bequeathed to another 
legatee, if the testator receives a portion 
of that fund, and the remainder of the 
fund is insufficient to pay both the spe- 
cific and the demonstrative legacy, the 
specific legacy shall be paid nrst, and 
the residue (if any) of the fund shall be 
applied, so far as it will extend, in payment of the demonstrative 
legacy, and the rest of the demonstrative legacy shall be paid out 
of the general assets of the testator. 


Order of payment where 
portion of fund specifically 
bequeathed to one legatee, 
and legacy charged on same 
fund to another, and testa- 
tor having received portion 
of that fund, remainder in- 
sufficient to pay both le- 
gacies, 


Jllustraiton. 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to 
him from W He also bequeaths to C 1,000 rupees to be paid out of the 
debt due to him from W A afterwards receives 500 rupees part of that 
debt, and dies leaving only 1,500 rupees due to him from W Of these 
2,500 rupees, x,ooo rupees belong to B, and 500 rupees are to be paid to C. 
C IS also to receive 500 rupees out of the general assets of the testator. 

Ademption where stock I'iS. Where Stock, which has been 

specifically bequeathed does specifically bequeathed, does not exist 
not ej.ist at testacifi's death, at the testator's death, the legacy is 

adeemed. 


\ Illusirahon. 

A bequeaths to B— 

" his capital stock of 1,000/ in East India Stock, ” 

*'his promissory notes of the Government of India for 10 ooo 

rupees in their four per cent loan •" ' 

A sells the stock and the notes The legacies are adeemed. 


146. Where stock, which has been specifically bequeathed, 

does only in part exist at 'the testator's 
death, the legacy is adeemed so far 
as regards that part of the stock which 
has ceased to exist. 


Ademption pro tanio 
where stock, specifically 
bequeathed, exists in part 
only at testator’s death 


Illustration, 


A bequeaths to B « his 10,000 rupees m the 5* per cent. loan of the 
Government of India » A sells one-half cf his 10.000 rupees m the loan 
in question. One-half of the legacy is adeemed. ^ ° " 


a8 
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•“ * ^“Mction in tbe coarse of vbidi de 
1W9 rBV*sni!d. The question a, whether she wes n«ished bj B ; or 

The question IS, whether A nai killed by B under sndi eircumstancee 
that a suit trould lie against B by A*s widow ■ cireumstances 

^tements made lqr A as to the cause of his or her death, leferriue 


(« ) The question is as to the date of A's birth 


An en^ inthe diary of a deceased anraeon, regniarly kept in the 
co^ of business. sUting that, on a given Siy, he attended A's mother, 
and delivered her of a son, is a rdetant fan. 


(r } The question is, whether A was in Calcutta on a given day ; 

A statement in the diary of a deceased solicitor regularly kept In the 
course of business, that, on a given day. the voliettor attended A at a place 
mentioned in Caientta, for the purpose of confecnngaith him nponspeei* 
lied busintss, is a relevant fact 


(df) The question is, whether a ship sailed from Bombay harbour on a 
l^venday. 

A letter wntten by a deceased member of a merchant's firm which 
she was chartered, to their correspondents in London to whom the cargo 
was consigned, stating that the ship sailed on a given day firom Bombay 
harbouri is a relevant Tact 


fv| TTie qaestion is, whether rent was paid to A for certain land • 

A l^fer from A s deceased agent to A saying that he had received the 
rent on As account, and held it at A'» orders, is a relevant fact 

W The question is, whether A nnd B were Iigally mameo 

Tie statement of a deceased clergyman tht’ he mimed them under 
such circomstances that the celebration would be a crime is relevant 

The question is, whether A, a person who cannot be fbnnd, wrote 
a letter on a certain day i 

The fact that a letter written by him is dated on that diy is relevant 

(h ) Tne qaesUan is, what was the cause of the wreck of a ship • 

Is a **** oipWn, whose attendance cannot be proented. 


C* ) The qaestion is, whether i given road » a public way i' 

A ^temeat by A, a deceased headmau of the village, that the road 
ms public is a relevant bet 

V) question is, what was the price of grain on a certain day in 
w {artienmr market A sta*ement of the price, made by a deceased banyi 
in the ordinary course of his business, is a relevant bet. 

Ct ) The qaestion is, whether A, who is dead, ms the bther of B i 

A statement by A that B was bis son is a rdevant bet. 

(L) The question is, what ms the date of flie birth of Ax 
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but, if he mixes it up with the general mass ,oE his property, 
the legacy is adeemed. 

\lllustraiion. 

A bequeaths to B whatever sum may be received from his claim on C. 
A receives the whole of his claim on C, ard sets it apart from the general 
mass of his property. The legacy is not adeemed. 

150. Where a thing specifically bequeathed undergoes a 
Change by operation of change between the date of the will and 

law of subject of specific be- the testator s death, and the change tahes 
quest between date of will place by operation of law, or in the 
and testator’s death. course of execution of the provisions of 

any legal instrument under which the thing bequeathed was held, 
the legacy is not adeemed by reason of such change. 

[Illustrations, 

A bequeaths to B “all the money which he has in the 5] per cent loan 
of the Government of India.’’ The securities for the 5^ per cent, loan are 
-converted during A's lifetime into five per cent, stock 

A bequeaths to B the sum of 2,ooof. invested in consols in the names 
of trustees for A. The sum of 2,000/ is transferred by the trustees into 
A’s own name : 

A bequeaths to B the sum of 10,000 rupees in promissory notes of the 
Government of India, which he has power, under bis marriage settlement, to 
dispose of by will Afterwards, in A’s lifetime, the fund is converted into 
consols by virtue of an authority contained in the settlement . 

No one of these legacies has been adeemed. 

151. Where a thing specifically bequeathed undergoes a 
Charge of subject with- change between ihe date of the will and 

out testator’s knowledge. the testator’s death, and the change takes 
place without the knowledge or sanction of ihe testator, the legacy 
IS not adeemed. 

Illustration. 

A bequeaths to B “ all his three per cent consols " The consols are, 
without A’s knowledge, sold by his agent, and the proceeds converted into 
East India Stock. 1 his legacy is not adeemed. 

Stock specifically be- 152. Where stock, which has been 
queathed, lent to third parly specifically bequeathed, is lent to a third 
on condition that it be re- party on condition that it shall be re- 
^ ■ placed, and it is replaced accordingly, 

the legacy Is not adeemed. 
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has to inquire, but such siatements ‘hall not abne be 
evidence to charge any person with liability. 

HhuinttoH, 


A sues B for Rs. 1,000, and shows entries in hisaccoant>books showing 
B to be indebted to him to this amount The entries an relevant, but an 
not sufficient, without other evidence, to prove the debt. 

85. An entry in any public or other official book, register, or 
Relevancy of entry in pub- Kcord, Stating a £act in issue or relevant 
he record, made in perform- fact, and made by a public servant in 
anoe of duty. jjjg discharge of his o&ial duty or by 

any other person in performance of a duty, specially enjoined by 
the law of the country in wnich such book, register, or record is 
kept, IS Itself a relevant fact. 

36. Statements of facts m Issue or relevant facts, made m 
Relevancy of statements in published maps or charts generally 
mapih charts, and plans. offered for public sale, Or in maps or 
plans made under the authontyof Government, as to matters usually 
represented or stated in such maps, charts, or plans, are themselves 
rdevant facts. 


87< When the Court has to form an opinion as to esisience 
Relevancy of statement as of any foct of a public nature, any state- 
to fact of pabhe nature con- meiit of It, made in a recital contained 

TOhficBiIon””*'" ” many Act of Parliament or in any Act 

of the Governor-General of India in 
Council, or of the Governors In Council of Abdras or Bombay, or 
of the Lieutenant-Governor In Conned of Bengal, or in a notification 
of the Government appeanng in the Gasette of India, or in the gasette 
of any Local Government, or m any pnnted paper purporting to be 
the London Gasette or the Government Gasette of any colony or 
possession of the Queen, is a relevant fact. 

l%tt ttdivn alto ap^tes to any Act the Lteutenaat Qovtrnar 
M Couned of the North- fVesiem Provaues and Otidh, the Panjob^ 
or Burmah^ 


88> When the Court has to form an opinion as to a law of 
Relevancy of statements as any country, any statement of such law 
to any law contained in law- contained in a book purporting to be 
books. printed or published under the authon^ 

* To s. 37, the italioised paragraph has been added by the Indian En- 
denee Act (V. of ifipp). >> 
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lllmirations, 

i 

(a ) A, having contracted in general terms for the purchase of a piece 
of land at a certain price, bequeaths it to B, and dies before he has paid the 
purchase money. The purchase money must be made good out of A’s assets. 

(S ) A having contracted for the purchase of a piece of land for a cer- 
tain sum of money, one-half of which is to be paid down and the other half 
secured by mortgage of the land, bequeaths it to B, and dies before he has 
paid or secured any part of the purchase-money. One-half of the purchase- 
money must be paid out of A's assets 

153. Wnere there is a bequest of any interest in immoveable 
Exoneration of legatee's property, in respect of which payment 
immoveable property for in the nature of land-revenue or in the 
which land-revenue or rent nature of rent, has to be made penodi- 
payable periodically. cally, the estate of the testator shall (as 

between such estate and the legatee) make good such payments or 
a proportion of them up to the day of bis death. 

Itlusiratton. 

A* bequeaths to B a house, in respect of which 365 rupees are payable 
annually by way of rent A pays his rent at the usual time, and dies 2$ 
days after A’s estate shall make good 25 rupees in respect of the rent. 

157. In the absence of any direction in the will where there 
Exoneration of specific le- is a Specific bequest of stock in a joint- 
gatee's stock m joint-stocfc stock company, if any call or other pay- 
company jnent is due from the testator at the time 

of his death in respect of such stock, such call or payment shall, 
as between the testator’s estate and the legatee, be borne by such 
estate; but, if any call or other payment shall, after the testator's 
death, become due in respect of sucn stock, liie same shall, as oe- 
tween the testator’s estate and the legatee, be borne by the legatee 
if he accept the bequest. 

Illustrations. 

(a ) A bequeathed to B his shares in a certain railway. At A's death 
there was due from him the sura of $ 1 . m respect of each share, betnj' the 
amount of a call which had been duly made, and the sum of 5s. in respect 
of each share, being the amount of interest which had accrued due in re- 
spect of the call. These payments must be borne by A’s estate. 

( 5 ) A has agreed to t^ike 5:* shares in an intended joint-stock company, 
and has contracted to pay up 5/ in respect of each share, which sum must 
be paid before his title to the shares can be completed. A bequeaths these 
shares to B The estate of A must make good the payments which were 
necessary to complete A’s title. 

{c ) A bequeaths to B his shares in a certain railway. B accepts the 
legacy. After A’s death, a call is made in respect of the shares B must 
pay the call. 


Act X., 1855.— 5. 
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tbst anj* legal cliaracter which it takes away from any such 
person ceased at the time from which such judgment, "order, or 
decree"* declared that it had ceased or should cease; 

and that anything to which it declares any person to be so 
entitled, was the property of that person at the time from which 
such judgment, " order, or decree " ^declares that it had been or 
should be his properl}. 

42. Judgments, orders, or decrees, other than those mentioned 
Relevancy and effect of section 4 r, are relevant if they relate 
5udirmenh,arden,ar decrees, to matters of a public nature Fcleiani to 

S?* 1 “L*.** 1 ?* 1 .**’“” the enqoiry ; but such judgments, orders, 

insecuvnai. j r i 

or decrees are not conclusive proof of 

that which they state-f 

Mtuiraltoru, 

A sues B for treapasv on his land B alleges the existence of a pablie 
right of way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A 
againit C for a trespass on the same land, in nhich C alle^ the existence 
of the same right of naj, la relevant, but it is not eonelnsive proof that the 
right of way exists 

48. Judgments, orders, or decrees other than those mentioned 
Judgment, &c«, nthnr than Sections 40, 4 tf and 4** *re irrelevant, 

those mentioned in auctions unless the existence Ot such judgment, 
40 to 4a, when relevant. order, or decree, is a fact in issne, or la 
relevant under some other provision of this Act. 

/Bustratioas 

(a ) A and B separately sue C for a libel which reflects noon each of 
them C, in each case, says that the matter allised to be Iibeflons » tme, 
and the drcumstances are such that it is probably true in each Cise, or in 
neither. 

A obtaina a decree against C for damages on the ground that, C failed 
to make ont his justification. The faet » irrelevant as between B and C. 

(& } A proaecntes B for adulteiy with C, A's wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in mariying B during A's life- 
time. C says that die never was A’s wife 


• In a. 4I1 the words quoted, wherevw they ocenr, have hem inserted 
by the Indian Evidenea Act (1878) Amendment Act (XVill. of toft), s. 3 

t aa Suth. W. R , Cr. R. 
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those securities B is entitled to A’s five pec cent, promissory notes of the 
Gov..rnment of India. 

{b ) A bequeaths the interest of his 53 per cent, promissory notes of the 
Government of India to B for his life, and after hia death to C. B is entitled 
to the interest of the notes during his life , and C is entitled to the notes 
upon B's death 

(r ) A bequeaths to B the rents of his lands at X. B is entitled to 
the lands 


PART XXV.« 

Of Bequssis of Annuiiifs. 

160 Wnere an annuity is created by will, the legatee is entitled 
Annuity created by will ^ receive it for nis life only unless a 
payable tor life only unless Contrary intention appears by tne will, 
contrary intention appears And this rule shall not be varied by the 
by will. circumstance mac tne annuuy is directed 

to be paid out of the property generally, or that a sum of money is 
bequeatned to be invested in the purcuase of it. 


Jllusirat.ons^ 


{a ) A bequeaths to B 300 rupees a year. B is entitled, during his life, 
to receive the annual sum of 5J0 rupees. 

(6 ) A bequeaths to B the sum of 500 rupees monthly. B is entitled 
during his life to receive the sura of 300 rupees every month. 

(c ) A bequeaths an annuity of 500 ruoees to B for life, and, on B‘s 
death, to C B is entitled to an annuity of 500 rupees during his life. 
C, if he survives B, is entitled to an annuity of 500 rupees from B’s death 
until his own death. 


161. Where the will directs that an annuity shall be provided 

Period of vesting where person out of tne proceeds of 

will directs that annuity be property , or Out of property generally, 

provided out of proceeds of Of where money is bequeatned to be 10- 

property, or out of property vested in the purchase of any aauuky 

pnerally, or where money for any person on the testators death 
bequeathed to be invested 

in purchase of annuity the le^,acy vests in interest in the legatee, 

and he is entitled, at his option, to 
have an annuity purchased for him, or to receive the maney ap- 
propriated for that purpose by me will. 


* Part XXV applies to the wills of Hindus, Jainas, Sikhs, and Bud- 
dhists in the Lower Provinces of Bengal, and in the towns of Madras and 
Bomb-y,— the Hindu Wills .^cc (XXL of 1S70), s. s. 
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The opinions of experts npon the question whether the i^ptoras 
exhibited by A commonly show onsoundnebs of mind, and wheihet such 
unsoundness of mind usually renders persons incapable of knowing the 
nature of the acts which they do, or of knowing that what they do is ether 
wrong or contrary to law, are relttant 

(r.) The question is, whether a certain document was written by A. 
Another document is produced which is proved or admiH ed to have been 
written by A . 

The opinions of experts on the question whether the two documents 
were written by the same person or by different penons are relevant 

46 . Facts, not otherwise relevant, are relevant if they support 

Facts bearing upon opi* inconsistent with the opinions of 

wans of experts experts, when such opinions are le* 

levant. 

JUustraiwHs. 

(o ) Th : question is, whether A was poisoned by a certain poison . 

The fact that other persons, who were poisoned by that poison, edii> 
bited certain symptoms which experts affirm or deny to be the ^mptomi of 
that poison, is relevant 

ni- (d ) The question is, whether an obstruction to a harbonr is caused by 
a.cenain sea-wall. 

The fact that other harbours similarly situated in other respects^ but 
where th re were no such sea-walls, began to be obstructed at abont the 
same time, is relevant. 

47 . Woen the Coun has to form an opinion as to the person 
Opinion as to handwnung by whom any document was wntten or 

when relevant. Signed, the opinion of anj person ac- 

quainted with the handwriting of the person by whom it is sup- 
posed to be written or signed, that it was or was not written or 
signed by that person, is a relevant fact. 

Explanattoni — person is said to be acquainted with the 
handwriting of another person when he has seen that person write, 
or when he iias received documents purporting to be wntten by 
that person in answer to documents wntten by himseif or under his 
authorii}, and addressed to that penon, or when, in the ordinary 
course of businebS, documents purporting to be written by that 
^son have been habituilly submitted to him. 

Ittudratumu. 

The question is, whether a given letter is in the handwriting of A, a 
meichani in London. 
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llUtstration. 

A, by articles entered into xn contemplation o? his marriage with B, 

covenanted that he would pay to each of the daughters of the m ended 
marriage a portion of so, 000 rupees on her marriage. This covenant 
having been broken, A bequeaths 20,000 rupees to each of the married 
daughters of himself and B. The legatees are entitled to the benefit ot 
this bequest in addition to their portions 

166. No bequest shall be wholly or partially adeemed by a 
No ademption by subse- subsequent provision made by settle- 
quent provision for legatee ment or Otherwise for the legatee. 

Illustrations. 

fa ) A bequeaths 20,000 rupees to his son B He afterwards gives to B - 
the sum of 20,000 rupees. The legacy is not thereby adeemed. 

(6.) A bequeaths 40,000 rupees to B, his orphan niece whom he bad 
brought up from her infancy. Afterwards, on the occasion of B’s maC' 
triage, A sectles upon her the sum of 30,000 rupees. The legacy is not 
thereby diminished. 


PART XXVII.=« 

Of Election. 

167. Where a man, by his will, professes to dispose of some- 
Circumstances in which thing which he has no right to dispose 

election takes place. of, che person to whom the thing belongs 

shall elect either to confirm such disposition, or to dissent from it 
and, m the latter case, he shall give up any benefits which may 
have been provided for him by the will. 

168. The interest so relinquished shall devolve as if it had 
Devolution of interest re- not been disposed of by the will in 

linquished by owner. favour of the legatee, subject, neverthe- 

less, to the charge of making good to the disappointed legatee 
the amount or value of the gift attempted to be given to him by 
the will. 

169. This rule will apply whether the testator does or does 
Testator’s belief as to his not believe that which he professes to 

ownership immaterial. dispose of by his Will to be his own. 


, P^rt XXVII. applies to the wills of Hindus, Jamas, Sikhs, and 
xiuddhists m the Lower Province', of Bengal, and in the towns of Madras' 
and Bombay.— 5 ^^ the Hindu Wills Act (XXL of 1870}, s, a. 
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lUutiraiimu. 

Cb) The question is, nhcther A and B were manied* The fact that 
they were usually received and treated by their fnends as husband and wife 
is rclexant 

(fr } The question iSj whether A was the legitimate son of B The feet 
that A xra<> alwajs treated as such hy members of the family is relevant, 

51. Whencxer the opinion of any living peison is reievant, 
Gcounds of opinion when ‘he grounds on which such opinion is 

relevant. based are also relevant. 

JOnstntlen. 

An expert may give an account of experiments performed hj him for 
the purpose of forming his opinion. 

Charader token relevant. 

52. In civil cases the fact that the character of an) person 
In civil c asw character to Concerned IS sucb as to render probable 

prove conduct imputed, ip> or improbable any conduct imputed to 
relevant. him, IS irrelevant, e^cept in so far as 

such charactei appears from facts otherwise relevant. 

In cnminal cases, previous 58. In criminal proceedings the 
good character relevant, fact that the person accused IS of a good 

character is relevant. 

54. * In criminal proceedings the fact that the accused person 
PreviouB bad chancier not bas a bad character is irreievant, unless 

nlevant, except ID npiy. evidence has been given that he has a 

good diaracter, in which case it becomes relevant 

Explanahm t — This section does not apply to cases in which 
the bad character of any person is itself a fact in issue. 

Exfianadon a. — K previous conwetion is relevant as evidence 
of bad character. 

55. In civil cases, tbe fact that the character of any person is 

as affecting ^cb as to affect tbe amount tA damqges 
damages. whidi he ought to receive is relevant. 

ExfhnaUont—Jn sections 5 s, 53 , 54 , and 55 , the word 
"character" includes both reputation and disposition ; but, except at 


^ * The present & 54 has been substitnted for the onginal by the Indian 

Evidence Ad (X87S) Amendment Act (HI. of i^i), a. & 
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Person taking in individ* 
ual capacity under will may, 
in other character, elect to 
take in opposition 


172. A person wno, in his indi- 
vidual capacity, takes a benefit under 
the will, may, in another character, elect 
to take in opposition to the will. 


lllustraliott 

The estate of Sultanpur is settled upon A for life, and after his death 
upon B A leaves the estate of Sulcanpur to D, and 2 ,ooo rupees to B and 
1,000 rupees to C, who is B's only child B dies intestate shortly after 
the testator, without having made an election C takes out administration 
to B, and as administrator elects to keep the estate of Sultanpur in opposi- 
tion to the will, and to relinqui:>h the legacy of 2,ooo rupees C may do 
this, and yet claim his legacy of i,ooo rupees under the will 

Exceplton to the six last Where a particular gift is 

expressed in the will to be in lieu of something belonging to the 
legatee, which is also in terms disposed of by the will, if the legatee 
claims that thing, he must relinqmsn the particular gift, but he is 
not bound to relinquish any other benefit given to him by the will. 


Jllusirahon 

Under A’s marriage-settlement his wife is entitled, if she survives him, 
to the enjoyment of the estate of Sulcanpur during her life A, by his will, 
bequeaths to his wife an annuity of 2 ool during her life, in lieu of her 
interest in the estate of Sultanpur, which estate he bequeaths to his son. 
He also gives his wife a legacy of i,ooo/ The widow elects to take 
what she is entitled to under the settlement She is bound to relinquish the 
annuity, but not the legacy of i,oooi. 

173. Acceptance of a benefit given by the will conslimtes an 
When acceptance of bene- election by the legatee to take under the 
fit given by will constitutes will if he has knowledge of his rio'nt to 
election to take under will elect, and of those circumstances which 

would infiuence the judgment of a reasonable man in making an 
election, or if he waives inquiry into the circumstances. 

Jllustraizons. 

(fl ) A IS owner of an estate called Sultanpur Khurd, and has a life- 
intereat in another estate called Sultanpur Buzurg, to which, upon his death, 
his son B ivill be absolutely entitled The will of A gives the estate of 
Sultanpur Khurd to B, and the estate of Sultanpur Buzurg to C B in 
Ignorance of his own right to the estate of Sultanpur Buzurg, allows C to 
take possesion of it, and enters into possession of the estate of Sultanpur 
Khurd B has not confirmed the bequest of Sultanpur Buzurg to C 

* T. ^ A, is the possessor of an estate called Sultanpur. 

A bequeaths Sultanpur to C, and to B the residue of A’s property. B 
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Brlffslt India, esfablished by the authority of the Governor-General * 
or any local Government in Council; the seals of Courts of Ad- 
miralty and Maritime jurisdicdon and of Notaries Public; and all 
seals vrhich any person is authorised to use by any Act of Parlia- 
ment or other Act or Regulation having die force of law in British 
India; 

(7) the accession to office, names, titles, functions, and rigna- 
tures of the persons filling, for the time being any public ofiSce in 
any part of British India if die fact of that appobtment to such 
office is notified in the Gazette of India, or in the official gazette of 
any local Government; 

(8) the existence, title, and national flag of every State or 
Sovereign recognized by the British Crown ; 

(9) the divisions of time, the Geographical divisions of the 
world, and public festivals, fasts, and holidays notified in the official 
gazette; 

(10) the tenitories under the dominion of the British Crown ; 

(11) the commencement, continuance, and termination of 
bostiliues between the British Crown and any other State or body 
of persons : 

(xa) the names of the members and officers of the Court, 
and of their deputies and subordinate officers and asristants, and 
also of all officers acting in execution of its process, and of all 
advocates^ attorneys, proctors, vakils, pleaders, and other persons 
authorized by law to appear or act before it ; 

(13) the rule of the Road on land or at sea.*'t 

In all tiiese cases, { and also on all matters of public histOQTr 
fiteiature, saence, or art, the Court may resort for its aid to appro- 
priate books or documents of reference. 

If the Court is called upon by any person to take judicial 
notice of any fact, Umar rduseto doso, imiess and until such 
person produces any such book or document as it may consider 
necessary to enable it to do so. 


* Foe lists of such Coons, see the notifications pnnted on pp_ 3 7**° 
374 of the Western India Volntne of tiie Llsb of British Enactments in force 
in native States. 

t The words quoted ins. 57, para (13), have been inserted by the 
Indian'Bvidence Act (1873) Amendment Act (XVIII of 1872) s 5. 

f .For an additional case, see the Code ^ Civil Erocedtue (Act XIV. 
of x883},s.43i> 
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PART XXVIII.^ 


Of Gifts in Contemplation of Death. 

Property transferable by 178. A man may dispose, by gift 

gift made in contemplation made Ui Contemplation of death, 01 any 
of death. moveable property which he could dis- 

pose of by will. 


A gift is said to be made in contemplation of death where a 
When gift said to be made man, who is ill, and expects to die short- 
in contemplation of death. ly of his illness, delivers to another the 
possession of .any moveable property to keep as a gift in case the 
donor shall die of that illness. 


Such gift resumable. 


Such a gift may be resumed by the 


giver. 


It does not take effect if he recovers from the illness during 
. , , wtiich it was made ; nor if he survives the 

^ person to whom it was made. 


lllustraiians. 


(a ) A, being ill, and i^i expectation of death, delivers to B to be re- 
tained by him in case of A’s death— 
a watch , 

a bond granted by C to A, 
a bank-note ; 

a promi-sory note of the Government of India endorsed in 
blank, 

a bill of exchange erdorsed in blank, 
certain mortgage-deeds : 

A dies of the illness during which he delivered these articles. 

B is entitled to— 
the watch , 

the debt secured by C’s bond , 
the bank-note, 

the promissory note of the Government of India , 
the bill of exchange, 

the money secured by the mortgage-deeds 

(i.) A, being ill, and in expectation of death, drlivers to B the key of a 
irunk, or the key of a warehouse in which goods of bulk belonging to A are 
deposited, with the intention of giving him the control over the contents of 
the trunk, or over the deposited goods, and desires him to keep cbem in case 


i * This Part does not apply to Hindus.— 5ee the Hindu Wills Act 

^ <XXI. of 1870). 
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CHAPTER V. 


O7 Bocuuxntart Etidbkcr. 


I^oof of contents of docu* 61. The contents of docnmentg 

tnents. maybe proved either by primary or by 

secondary evidence. 


Prinary evidence. 


62 Piimare eridence means the 
document itself produced for theinspec* 
tion of the C^urt 


JSxpIanatm /. — Where a document is executed in several 
parts, each part is pnmaiy evidence of the document 

Where a document is executed in counterpart each counter> 
part bdng executed by one ta some of the parties only, each 
counterpart is primary evidence as against the parties executing it 

Exphnahon a. — Where a number of documents an ali made 
bv one uniform process, as in the case of printing, Hthography, or 
photography, each is primaiy evidence d the contents m the rest ; 
but where they are all copies of a common original, they an not 
primaiy evidence of the contents of die originaL 

lUusirttttott, 

A petson is shown to have been in possession of a nnmber of plaeaids, 
all printed at one time from one original. Any one of the placards is 
pnmaiy evidence of the contents <£ any other, bnt no one of diem is pnmsry 
evidenn of the contents d the origiaal. 


Secondary endenon. 


68 . Secondary evidence means and 
mclndes — 


(i) certified copies given under the provisions hereinafter 
contained ;* 

(a) copies made from die ongioal by mechanical processes 
which, in themselves, insure the accuia^ of the 
copy, and copies compared with such copies; 

(3) copies made from or compared with the original ; 

(4) counterparts of document as agunst the parties who did 

not execute them; 

(5) oral accounts of the contents of a document given i? 

some person who has himself seen it. 


* See s 76 , infra. 
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Illustrations. 

{a) A wills that C be his executor if B will not. B is appointed exe- 
cutor by implication 

(5.) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law,* C, and adds, ’* but, should the within-named 
C be not lining, I do constitute and appoint B my whole and sole execu- 
trix " C is appointed executrix by implication. 

(c.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another coaicil are these words ; •* I 
appoint my nephew my residuary legatee to discharge all lawful demands- 
against my will and codicils, signed of different dates ” The nephew is ap- 
pointed an executor by implication 

183. Probate cannot be granted to any person who is a m-nor 
Persons to whom probate or is of unsound mind, nor to a marred 
cannot be granted. woman without the previous consent of 

her husband. 


Grant of probate to sev eral 
executors simultaneously or 
at different times 


184- When several executors are 
appointed, probate may be granted to 
tliem all simultaneously, or at difierent 
times 


Illustration 

A is an executor of B’suill by express appointment and C an e.xecu£ar 
of it by implication Probate may be granted to A and C at the same time, 
or to A first and then to C, or to C first and then to A, 


185. If a codicil be discovered after the grant of probate, a 
Separate probate of codi- separate probate of tnat codicil may be 
cil discovered after grant of granted to the executor if it m no way 
probate. repeals the appointment of executors 

made by the will. 

If different executors a«-e appointed by the codicil, the probate 
Procedure whf-n different ol the w'ill must be revoked, and a new 
executors appoinifed by codi- probate granted of the will and the 

codicil together 

186. When probate Las been granted to several executors. 
Accrual of representation and One of them dies, the enure re 
to surviving executor presentation of the testator accrues to 

the surviving executor or executors. 


* See s. 6, Act XXI of 1870 (the Hindu Wills Act) 
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W when die original is a public document within the 
meaning or section 74 ; 

( 0 when the original is a document of which a certified 
copy^ 18 permitted Iqr this Act, or by any oth er 
law in force in British India to be given in evi- 
dence; 

(g') when the originals conrist of numerous aftwnu ff 
' or other documents which cannot conveniently be 
examined in Court and die fact to be proved is the 
general resuit of the whole collection. 

In cases (a), (£), (d), any secondary evidence of the contents of 
the document is admissible. 

In case (i), the written admission is admissible. 

copy of the document, but no 
other Kind of secondary evidence, is admissible. 

In case (g), evidence may be given as to the general result of 
L 11 j************ person who has examined them, and who is 
skilled in the examinauon of such documents. 

06 Secondary evidence of the contents of the documents 
Roles os to notice to pro- rrferred to m section 65, danse (»), shall 

not be given unless the party proposmg 
to give sncb secondary evidence has previonsiy given to the parly 
m whose possession or power the document is '* or to his attorney 
or pl^er,’** such notice to produce it as is prescribed bylaw; 
OTd, if no notice is prescribed by law, then such notice as the 
Court considers reasonable under the circumstances of the case; 

Provided that such notice shall not be required in order 
to render secondaiy evidence admissible in any of the follow- 
ing cases, or in any other case m which the Court thinks fit to 
dispense with it;— 

(i) when the document to be proved is itself a nobce, 

(a) when, from the nature of the case, the adverse parqr 
must know that he wifi be requir^ to produce it; 

(3) when* it appears or is proved that the adverse parly 
has obtained possession of the ongmal by fraud 
or force ; 


* In 5. <! 6 , the words qooted have been inserted by Act XVIII. of 

187% ad. 
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193. When a person appointed an executor has not renounced 
Grant of admm.slrat.oa 'he «ecutorship, letters of administra- 

where executor has not re- tion sh&ll not 06 gr^ntCu tO sny ^ Other 
nounced. person until a citation has been issued 

calling upon the executor to accept or renourjee his executorship; 

except that, when one or more of several executors have proved 

a will, ihe Court may, on the death of the 
Exception. survivor of those who have proved, grant 

letters of administration without citing those who have not proved. 

194. The renunciation may be made orally in the presence 
Form and effect of renun- of the Judge, or by a writing signed by 

elation of executorship. the person renouncing, and, when made, 
shall preclude him from ever thereafter applying for pr obate of the 
will appointing him executor. 

195. If the executor renounce, or fail to accept, the executor- 
Procedure where execu- ship Within the time limited for the aC“ 

tor renounces or fails to cepiance or refusal thereof, the will may 
accept within time limited, be proved, and letters of administration 
with a copy of the will annexed may be granted to the person who 
would be entitled to administration m case of intestacy.^ 

Grant of administration 190. When the deceased has- 
to universal or residuary made a will, but has not appointed an 
legatee. executor; or 

when he has appointed an executor who is legally incapable, 
or refuses to act, or has died before the testator, or before he has 
proved ihe will ; or 

when the executor dies after having proved the will, but be- 
fore he has administered all the estate of the deceased ,t 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed may be 
granted to him of the whole estate, or of so much thereof as may 
be unadministered. 

197. When a residuary legatee who has a beneficial interest 
Right to adminis’raiion survives the testator, but dies before tne 
of representative of deceas- estate has been fully aom mistered, his . 
ed residuary legatee representauve has the same right to ad- - 

ministration with the will annexed as such residuary legatee. 


* See 3. 6, Act XXI. of 1870. 


t 13 B, L. R, 423 , 427 . 
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78. In order to ascertfdn whether a signature, writing or seal 
0»ni»nw ? tampoAma, 18 that of the person whom it purports 
mtiiigr, or seal, mtb others to have been written or made, any rigna>. 
admitted or proved. Writing, or Seal admitted or pioired 

to the satisfaction of the Court to have been written or made by 
that person, miy be compared with the one which is to be proved, 
although tibat rignature, writing, or seal has not been produced or 
-proved for any other purpose. 

The COnit may direct any person present in Court to write 
any words or figures for the purpose of enabhng the Court to 
compare the words or figures so written with any words or figures 
alle^ to have been written by such person. 

7itt ttetm apflm a!to, with (ugt ateessaiy mo0eatuw, to 
^»ger tmprestms,* 

JhtUtt Doamtnis. 


PsUic documents. 


72. The following documents are 
public documents: — 

I. Documents forming the Acts, or records of the Acts— 

(0 of the sovereign authority, 

(li) of official bodies and mbunals, and 


(in) of public officers, legislrtive, judicial, and «bcu^, 
whether of British India, or of any other part of Her 
Majesty’s dominions or ^ a foreign country. 

2 . Pubbc records kept in Bntisb India of private docnmsats. 


Pnvate docunwuts. 


75. All otiier documents are prl* 

vate. 


76. Eveiy public officer haring the custody of a 
Cutiind copies of public document which any person has a ngW 
documents. to inspect shall give that perso^on 

demand, a copy of it, on payment of the legal fees therefor, 
together with a certificate written at the foot of such copy that ita 
a true copy of such document or part fliereof, as tiie case 
and sue* certificate shall be dated and subscribed by such officer 
with his name and his official title, and shall be sealed, 
such •officer is authorized by law to make use of a seal ; and suen 
copies BO certified shall be called certified copies. ^ 

• .In 8 73, the last pangnph has been added by the Indian Evidence 
AetCV.of t%),8.3(s). 
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ho vrould he heneficiJilly entitled to the est&te according to the 
ules for ihe distribution of an intestate’s estate: 

Provided ihat, x\hen the mother of the deceased shall be one 

of the class of persons so entitled, she 
shall be solely entitled to administration. 

204. Those who stand in equal degree of kindred to the 

Title of kindred to adiE ini- deceased are equally entitled to admini- 
tration. stration."* ** 

205. The husband, surviving his wife, has the same right of 

administration of her estate as the widow 

Right of widower to ad- respect of the estate of her hus- 

nini&iration of ivife s estate. . , ^ 

band. 


206. When there is no perwn connected with the deceased 
Grant of administration by marriage or consanguinity who is 

;o creditor. entitled to letters of administration, and 

willing to act, they may be granied to a creditor, 

207. Where tl e deceased has left property in Brit'sh India, 
Administration where pro- letters of administration must be gran t- 
perty left in Bnt.bh India ed according to ihe foregoing rules, al- 
though 1 e m^y have been a domiciled inhabitant of a country in 
which the law relaui^g lo testate and inteslale succession difiers 
from the law of British India. 


PART XXX.t 
Of Llvuted Gsants, 

(fl .) — Grants Itmtled in Duration, 

208. When the will has been lost or mislaid s»nce the testa- 
Probate of copy or draft lor’s death, or has been destro)ed by 
of lost will wrong or accident, and not by any act 

ot the testator, and a cepy or the draft of the will has been preserv- 
ed, probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it be produced. 


* Ben. Short Notes of Cases, III 

t Compare Act V. of iSSi, Ch. III., with sub-patts (a) to 
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by the original, or by a copy certified by the legal keeper 
thereof, with a certificate under the seal of a Notary 
Public, or of a British Cbnsul or Diplomatic Agent, 
that the copy is duly certified by the officer having 
the legal custody of the onginal, and upon proof of 
the cluracter of the document according to the law 
of the foreign country. 

Presumptktu as to Doamenis, 

79. The Court shall presume every document purporung to 
Presumption as to cennioe* be a certificate, certified copy or other 

fless of cettified copies. document which is by law declared to be 
admissible as evidence of any particular fact, and which purports 
to be duly certified by any officer in British India, or by any officer 
in any Native State in alliance witn Her Majesty, who is duly author* 
iced ibereto by the Governor-General in Council, to be genuine: 

Provided that such document is substantially in the form, and 
purports to be executed in the manner, direct^ by law in that 
behalf. 

The Court shall also presume that any officer by whom any 
such document purports to be signed or certified, held, when he 
signed it, ttie official character wbicn he claims in such paper. 

80. Whenever any document is produced before any Court 
PrasumptMo US to docu* purporting to be a record or memoran* 

nents produced as record of dum of foe evidence. Of of any part of 
cndence. (Ijg evidence, given by a witness in a 

jadicul proceeding or before any officer auiborii^ by law to take 
such evidence, or to be a statement or confession by any prisoner 
or accused person, taken in accordance with law, and puiporting 
to be signed by any Judge or Magistrate, or by any such officer as 
aforesaid, the Court shall presume — 

that Uie documbnt is genuine; that any statements as to the 
circiiinsiances under which it was taken pnrporting to be made by 
tfae person signing it, are true; and that such evidence, statement, 
or confession, was duly taken. 


81. The Court shall presume the genuineness of eveiy docu* 



Government^ or of any colony, depen* 



of iSffsl 
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215. When a minor is sole executor or sole residuary legatee, 
Admm.sMt.on doting letters o£ adminislrauon with tile .Yill 
minority ot sole executor or annexsu, in^y De granted 10 tuO 
residuary legatee. guardian of such niinor, or to such otner 

person as the Court shall think fit until tne minor shall have com- 
pleted the age of eignteen years, at which period, and not before, 
probate ot the w’lil shall be granted to him. 


213. When there are two or more minor executors, and no 
Administratioa during executor wno has attained majority, or 
minoticy of several execu- two or more residuary legatees, and no 
tors or residuarjT legatees residuary legatee who has auained mi- 
j'ority, the grant shall be limited until one of them shall have com- 
ipleted tne age of eighteen years 

217 If a sole executor or a sole universal or residuary legatee. 
Administration for use or a person who would be solely entitled 
■and benefit ot lunatic jus to the estate or the intestate according 
\absns. to the rule* for the distribution of in- 

^ estates’ estates, be a lunatic, letters ot administration, with or wich- 
")uc the w'H annexed, as the case may be, shall be granted to the 
^lerson to whom the care ot his estate has been committed by com- 
T wlent authority, or, if there be no such person, to such other person 
,s the Court may think fit to appoint, for the use and benefit of the 
-unaiic until he shall become of sound mind. 

2 is. Pending any suit touching the validity of the will of a 
Administration pendente deceased person, or for obtaining or re- 
. -T:e voking any probate or any gran: of letters 

f administration, the Court may appoint an adm nistrator of the 
jtaie of such deceased person, who shall have all the rights aad 
'•"pw'crs 01 a general administrator, other than the right of distribuc- 
'^'g such estate, and every such administrator shall be subject to 
e immediate control of the Court, and shall act under its direc- 
')n. 

(c ) — For Special Purposes, 


''' 219 If an executor be appointed for any limited purpose 

•''** Probate limited to pur- specified in the will, the probate shall be 
, -'■.se specified m will limited to that purpose, and, if he should 

ipoint an attorney to take administration on his behalf, the letters- 
administration, with the will annexed, shall accordingly be 
Qitea. 


y- 


* Sic , read rules. 


ActX, 1865—7. 
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86. The Court may presume that any document parpoiting 
Resumption as to certified ^0 be a certified copy of any judicial 

copies of foreign jndiaeJ re« record of any countrjr not forming part 

of Her Majesty's dominions is genuue 
and accurate, if the document purports to be certified in any man* 
ner which is certified any representative of Her Majesty, or of 
the Government of Inaia, “ in or for"* such country to be the man* 
ner commonly in use in that country for the certification of copies 
of judiaal records. 

Ah officer loAo, totfi respect to any terrttmy or place net format 
pari of Her Majesty's Commons, u a Pohifeal Agent therfar, as 
dffintd tn uettott 3 , clause { 40 )^ of the General Clauses Art, sSpj, 
shall, for the poroses of thu section, be deemed to be a representatae 
^ the Genernment ef liHia sa and for the comity eom^smg that 
iemtory or plate, f 

87. The Court may presume that any book to winch it may 
Presumption as to books, refer for information on matters of public 

maps, and charts. or general interest, and that any published 

map or chart, the statements d which are relevant facts, and which 
is produced for its inspection, was written and published by tber 
person, and at the time and plaim, by whom or at which it purports 
to have been written or published 

88. The Court may presume that a message forwarded kom 
Presumption as to tde> n telegraph office to the person to whom 

graphic messages. such message purports to be addressed 

corresponds with a message delivered for transmission at the office 
from which the message purports to be sent; but the Court shall 
not make any presumption as to the person by whom such message 
was delivered tor transmission. 

89. The Court shall presume that eveiy document called 
Presumption as to dua ex< for, and not produced after notice to 

ecution, &cy of documents produce, was attested, stamped, and ez* 
nob produced. ecuted in the manner required by law. 


* In s. 86, the words quoted have been snbstituted for the wor& 
residence in,” faj tbe Indian Evidence Act (187a} Amendment Act (HI. 
of 1891), s. 8. 

t In s 88b as amended by s 8 of the Indian Endenee Act (187^ 
Ame^ment Act ( 111 . of 1891}, the italicised paiaenph bas heen aub* 
stitnted for the amended paragraph by tiie Indian Evidence Act (V. ot 
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«ieceased, and giving discharges for debts due to his estate, subject 
to the directions of the Court. 


225- When a person has died Intestate, or leaving a will of 
Appointment, as admmis- which there is no executor willing and 
'crator, of perbon other than competent 10 act, or where the executor 
-one who, under ordinary shall, at the time of the death of such 
circumstances, would be en- person, be resident out of the province, 
titled to administration 1^ appear to the Court to be 

necessary or convenient to appoint some person to administer the 
estate or any part thereof, other than the person wno, under or- 
dinary circumstances, would be entitled to a grant of administra- 
tion, it shall be lawful for the Judge, in his discretion, having re- 
gard to consmguiniry, amount of interest, the safety of the es ate, 
ana probability that it will be properly administered, to appoint 
such person as ne shall tniuk fit to be administrator, 

and in every such case letters of administration may be limited 
-or not as the Judge shall think fit. 

(d.) — Granis luith Exaplion. 


226. Whenever the nature of the case requires that an excap- 

Probate or administra- made, probate of a will or letters 

tiQu with will annexed, sub- of administration with the will annexed 
^ ject to exception shall be granted subject to such excep- 

tion. 

227. Whenever the nature of the case requires that an excep- 
Administration with ex- tion be made, letters of administration 

ception. shall be granted subject to such exceo- 

tion. 

(el.) — Granis of ihi ResL 


228. Whenever a grant, with exception, of probate or letters 
Probate or administration of administration, with or without the 
’ ^ will annexed, has been made, the ner- 

- son entitled to probate or administration of the remainder of* the 

'' deceased’s estate may take a grant of probate or letters of adminis- 
tration, as the case may be, of the rest of the deceased’s estate. 


(/•) — Granis of Efecis unadmimsUrtd^ 


229. If the executor to whom probate has been granted have 
Grant of effects unadmi- died, leaving a part of the testator’s 
, estate unadministered, a new lepresea- 


JO XnOEKCEt [Act 1. 

contents in cases m which secondary evidence is admissible under 
the provisions hereinbefore contained. 

Mxuphm t. — ^When a public officer is required 1^ law to be 
appointed in writing, and when it is shown that any particular per< 
son has acted as sudi officer, the wnung by which be is appointed 
need not be proved. 

Exuph/m n. — ^Wills "admitted to probate in British India”* 
may be proved by the probate. 

ExpUmahon /.—This secuon applies equally to cases in which 
the contracts, grants, or dispositions of properqr referred t<^ are 
contained in cne document, and to cases in which thqr axe contained 
in more documents than one. 

Expiamkon 2 . — Where there are more originals than one, one 
ongmal only need be proved. 

Explauaiten 3 . — The statement, in any document whatever, of a 
fact other than the facts referred to in this secdon, shall not preclude 
the admission of oral evidence as to the same jfacL 

Miutratuna. 

(« ) If a contract b« contained is several letters, all the letters m vhidi 
it IS contained must be proved 

(fi) If a contract is contained in a bill of eachange^ the bill id •m- 
change most be proved. 

{e) If a bill of exchange Is drawn in a set of thxe^ one only need be 
proved. 

(d ) A contracts in writing with B, for the deilveiy of indigo upon 
certain terms. The contract mmtions the fact that B had paid A the pnce 
of other indigo contracted for verbally on another occasion. 

Oral evidence ia offered that no payment was made for the other indigo. 
The evidence is admiaaible. 

(s.) A givea B a receipt for money paid by B. 

Oral eivldenee la offered of the payment. 

The eiddenee ia admiaaible. 

82. Wheu the terms of any such contract, grao^ or odier dis* 
Esdnsum of evidence of podtion of property, or any matta r^ 
oral sgreement. qidred by law to be reduced to the form 

of a document, have been proved according to the last secuon, no- 

* Theao words in a. 91, Exception 2, have been subabtuted for ^ 
words "under the Indnn Sneceaaion Act” by the Induu Evidence nci 
Amendment Act (XYIII. of 1871}, a. 7. 
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and, that the graat was obtained fraudulently by making a 
false suggestion, or by concealing from the Court something material 
to the case ; 

^rd, that the grant was obtained by means of an untrue 
allegation of a fact essential in point of law to justify the grant, 
though SUCH allegation was made in ignorance or inadvertently ; 

jftkt that the grant has become useless and inoperative through 
circumstances ; 

that the person to whom the grant was made has wilfully 
and without reasonable cause omitted to exhibit an inventory or 
account m accordance with the provisions of Part XXXIV. of this 
Act, or has exhibited under that Part an inventory or account 
which is untrue in a material respect. 

llluziraitons. 

(a.) The Court by which the grant was made had no jurisdiction. 

(d). The grant was made without citing parties who ought to have 
been cited 

(tf.) The will of which probate was obtained was forged or revoked. 

{d.) A obtained letters of administration to the estate of B, as his 
widow, but It has since transpired that she was never married to him. 

ifi) A has taken administration to the estate of B as if he had died 
intestate, but a will has since been discovered. 

(/.} Since probate was granted, a later will has been discovered. 

\g ) Since probate was granted, a codicil has been discovered, which 
revokes or adds to the appointment of executors under the will 

(A ) The person to whom probate was, or letters of administration were, 
granted has subsequently become ot unsound mind. 


PART XXXI.f 

Of the Practice in granting and revoking Probates and 
Letters of Administration. 

235. The District Judge shall have jurisdiction in granting 
Jurisdiction of District revoking 5 probates and letters of 
Judge in granting and re- administration in all cases within his 
yoking probates, &c. district. 


* Cl. 5 has been added by Act Vi. of 18S9, s 3. 
t Compare the Prob-te and AdTiin.stration Act (V. of iSStl Ch. V 
? See 2 N.-W. P. adS, 
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(&) A anees abwintely m writing to pay B Rs i,ooo on the Erst March 
1873. The net that^ at the same time, an oral agreement was made tto the 
money should not he paid till the thirty-first Much cannot he proved 

(e.) An estate, called " the Rampur tea estate” is sold hy a deed which 
contains a map of the property sold The fact that land not included ra 
the mtqi had always been rrgaraed as part of the estate, and was meant to 
pass by the deed, cannot be proved 

(d.) A entus into a written contract with B to work certain mines, the 
proper^ ofB, noon certain turns A was induced to do so Iqramis- 
mpreaentation of B's as to their value. This fact may be proved. 

(r ) A institutes a suit against B for the specific performance of a con- 
tract and also prays that the contract may ne retormed as to one of its 
provisions, as that proviaton was insuted in it by mistake A may prove 
that such a mistake was made as would I7 law entitle him to have the 
contract reformed. 

(/) A orders goods of B I7 a letter in which nothing is said as to the 
lime of payment, and accepts the goods on delivuy B sues A fw the 
price A may show that the goods were supplied on credit for a turn still 
onespired. 

(g.) A sells B a horse, and verbally warrants him sound A gives B 
a paptf in these words ” Bought of A a horse for Rs 500 " B may prove 
tile vubal wuranty. 

(h ) A hires lodgings of B, and gives B a card on which is wnttea-^ 
* Rooms, Rs BOO a month,’ A may prove a verbal agreement that these 
terms were to include partial board 

A hires lodgings of B for a year, and a rqptlarly stamped agreement^ 
drawn up by an attorney, is made between them It is silent on the snbieet 
of board A may not prove that board was indnded in the terms vubaUy. 

(1 ) A applies to B for a debt due to A I7 sending a receipt for the 
money B k^s the receipt, and does not send the monqr. In a suit for 
the amount^ A may prove this. 

(y ) A and B make a contract in wnting to take effect upon the hap- 
pening of a cutain contingency The wnting is left with B, who sues A 
upon it A may show the circumstances undu which it was ddivered. 

88. When Ifae language used in a document is on its face, 
Exriusioa of evidence to ambigoous Of defective, evidence majr 
exuMinu amend ambiguous not be given of facts which would shov 
riiicument. Of gapplj itg defects. 

JUmfraHtnr, 

(a ) A agrees, in wnting, to sell a horse to B for ” Rs. i,aoo or Rs. 
«i,soo” 

Evidence cannot be given to show which price was to be given. 

(i ) A deed contains blanks. Evidence cannot be given of facts which 
would diow how they wen neuit to be fiUed. 
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233. The proceedings of the Court of the District Judge in 
-PMceedmM oS Disir>ot relation to the granting of probate and 
Judge's Court in relation to letters of administration shall, except as 
probate and administration, hereinafter Otherwise provided, be re- 
gulated, so far as the circumstances of the case will admit, by the 
Code of Civil Procedure.’* 

239. Until probate be granted of the will of a deceased 
When and how District Person or an administrator of his estate 

Judge to interfere for pro-, be constituted, the District Judge, within 
teotion of property * whose jurisdiction any part of tile pro- 

perly of the deceased person is situate, is authorized and required 
to intertere for the protection of such property at the instance of 
any person claiming to be interested therein, and in all otner cases 
where the Judge considers that the property incurs any risk of 
loss or damage ; and for that purpose, it he snail see fit, to 
appoint an officer to take and keep possession of the properg^.f 

240. Probate of the will or letters of administration to the 
When probate or ad- estate of a deceased person may be 

ministration ma> be grant- granted by the District Judge under tne 
ed by District Judge seal of his Court if it shall appear by 

a petition, verihed as hereinafter, mentioned of the person applying 
for the same, that the testator or intestate, as the case may be, at 
the time of his decease, had a fixed place of abode, or any pro- 
perty, moveable or immoveable, within the jurisdiction of the 
Judge. 

241. When the application is made to the Judge of a Dis- 
Disposnl of apolicatioti trict in which the deceased had no 

made to Judge of* Dutrict fixed abode at the time of his death, it 
in which deceased had no shall be in the discretion of the Judge 
fixed abode. jo refuse the application if, in his judg- 

ment, It could be disposed of more justly or conveniently in 
another district, or, where the apphcaiion is for letters ot adminis- 
tration, to grant them absolutely or limited to the property witnin 
his own jurisdiction. 


* This reference to Act VIIII. of 1859 should now be read as applying 
to Act V of 1908 — See s 15S of the latter Act 

t As to the duty of the District Judge to take charge of property m 
certain cases, and report to the Administrator-General, and his power to pav 
certain exoenses out of the property, see Act II , 1874 

S 239 does not apply to any part of the property of a Native 
Christian.— Srs Act VII. of 1901, 
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A agrees to sdl to B “ my land at X in tbe ocenpation ot Y." A has 
land atX , bnt not m flia occupation of Y.; and he has land in the orcn* 
pation of Y., but it is not at X Evidence may be given of facts showing 
which he meant to sell. 

98« Evidence maybe given to diow the meaning of illegible 
Evidence as to meaning of Of not commonly intelligible character 
illegible character, &c. of foreign, obsolete, technical, local, and 

proinncial expressions of abbreviations, and of words used in a 
peculiar sense. 


lUusMtum. 


A, a sculptor, agrees to sell to B * all my mods ’ A has both models 
and modelhng tools. Evidence may be given to show which he meant 
to sen. 


98. Persons, who are not parties to a document or their 
Who may give evidence of representadves in interest, may give 

' doice of any facts tending to show a 
contemponneons agreement varying the 
terms of the docoment 


sment vaiying terma of 
iment. 


niwUMan 

A and B make a contract in writmg that B aball sell A certain cotton, 
to he paid for on ddivery At the same time they malm an oral agree' 
meat that three months^ crmlt shall be given to A. This could not be 
shown as between A and B, bnt it might be shown by C, if it affscted his 
interests. 

100. Nothing in this chapter contained shall be taken to 
Saviim of pravi<ioas of BQ7 of the prtndsions of the- 

Indnn Suecessiim Act ralat> Indian Succession Act (X. of 1865 ) a» 
tog to wdis. jQ jjjg consttnction of willa 


PART m.— PRODUCTION AND EFFECT OF 
EVIDENCE. 

Cbapxbr VII.'— Of tbs Bdrobh of Pko(W. 

101. Whoever desires any Cburt to give judgment as to any 

or liability dependent on the 
Burden of pmof. easten w of facts which he asserts mast 

prove that diose facts exist 
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242A.* (/) Where probate or letters of administration has or 

Transmteio, to H.gh have been granted by a High Court or 
Courts of certificate of District Judge with the effect referred to 
grants under proviso to m the proviso to section 242, the High 
section 242. Court or District Judge shall send a cer- 

tificate thereof to the following Courts, namely : — 


(a) when the grant has been made by a High Court, to 
each of the other High Courts, 

(d) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is 
subordinate, and to each of the other High Courts, 


(s) Every certificate referred to in sub-section (/) shall be to 
the following effect, namely : — 


‘I, A. B,y Registrar [or as ihe cast may de] of the High Court of 
Judicature at [or as thi case may 6e\, hereby certify 

that on the day of , the High Court of 

Judicature at [or as the case may oej, granted probate 

of the will [or letters of administration of the estate] of C, late 
of , deceased, to A'. F, of and G. 

of , and that such probate [or letters] has [or have] 

effect over ail the properly of the deceased throughout the whole or 
British India ; ’ 

and such certificate shall be filed by the High Court receiving 
the same. 

(^ 5 ) Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in sections 244 and 246 , to be 
situate within the jurisdiction of a District Judge iu another Province, 
the Court required to send the certificate referred to in sub-section 
(i) shall send a copy thereof to such District Judge, and such copy 
shall be filed by the District Judge receiving the same. 


243. The application for probate or letters of administration^ 
Conclusiveness of appli- made and verified in the manner here- 
■cation for probate or admi- inafter mentioned, shall be conclusive for 
jiistration if properly made the purpose of authorizinir the srraut of 
and verified. p„ba!e or administration; 

and no such grant shall be impeached by reason that the 
stator or intestate had no fixed place of abode, or no propeny 


* S 242A has been inserted by Acc VIII. of 1903. 
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llltutraiion$, 

(a) A wisfaestoproKadjingdeclantion by B A must prove B’s 
death. 

(d ) A msfaes to prove, by aecondary evidence^ tbe coateois of a lost 
docnment: 

A most prove that the docnment has been lost 

105. When a penon >s accused of any offence, tbe burden of 
Borden of prating that proMng tbe existence of circumstances 

case of accused comes mthm bringing tbe case nithin an) of the 
**“?*“*"*• general exceptions in the Indian Penal 

Cede, or nithin any spedal accepticn or proviso contained in any 
otner part of the sanie C&de, or in any law defining the offence is 
upon him, and the Court shall presume the absence of such cir> 
cumstancea. 

lUuitraiiims 

(a } A, accused of murder, alleges that, by reason of nnsoundness of 
mind, he did not fcnov the natuK of the act. 

The burden of proof is on A 

(d.) A, accused of murder, alleges that, by grave and sudden pnnoea* 
tioB, he was deprived of the power tx self-control 

The burden of proof is on A. 

{c ) Section gag of the Indian Penal Code provides that, whoew, 
except in the case provided for by section 335, volnntanly causes grievous 
fanrt^ shall be subject to certain punisbmenta. 

A IS charged with Tolnntarily causing grieroos hart under sectioD 325 • 

The burden of proving the drcnmstances bringing the ease under 
section 335 lies on A. 

106. When any hict is specially within tbe knowledge of 

Buede'n of proving fnets pcrson, the burden of piwing that 

speaally nithin Imowiedge. fact is upon him. 

/VtirirnffpM, 

(a) When a person does nn act with some Intenrion other than tl^ 
which the character and cnenmstanees of tiba act loggest, the burden or 
proving that intention is npon him. 

, (d) A IS clni^ with travelling on n rafluay trithont a ti^t The 

harden of proving that be bad a ticket is on him 

107. When the question is whether a man is alive or d^» 
Burden of proving death and is shonn that he WHS alive nijm 

of person known to have been thirty jeais, the bnrden 01 proving ii»i 
ahvewithmtliiity years. j3 jead IS on the person whoaCfiims it. 
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“ I {A. 5.) do declare that I read and perfectly understand 
the language and character of the original, and that the above is a 
true and accurate translation thereof.” 

246. Applications for letters of administration shall be 
Petition for letters of made by petition distinctly written as" 
administration. aforesaid, and stating* — 

the time and plt^ce of the deceased^s death, 

the family or other relatives of the deceased, and their respec-* 
tive residences, 

the- right in which the petitioner claims, 

that the deceased left some property within the iurisdiction 
of the District Judge “ or District Delegate to whom the applica- 
tion IS made, and 

the amount of assets which are likely to come to the petitioner's 
hands ; 

Jand, when the applicat on is to a District Delegate, the peti-- 
tion shall further state that tie deceased, at the time of his death, 
resided wiihir^/he junsdictioi* of such Delegate. 

§ Wherf'lhe applicatioi^is to th[e District Judge, and any por- 
tion of the assets likely to cgme to 'the petitioner’s hands is situate 
in another Province, the petition shall further state the amount of 
such assets in each Provrice, and the District Judges within 
whose jurisdiction such asse* | are situate. 

246A.ll (r) Every person applying to any of the Courts men- 
Addition to statement in tioned in the proviso 10 section 242 for* 
petition, etc .for probate or probate of a Will or letters ofadministra- 
letters of administration in non of an estate intended to have effect" 
certain cases throughout British India, shall state m 

his petition m addition to the matters respectively required by 
section 24 ! and “lection 246 of this Act, that, to the best of his 
belief, no jappLcai'Ot^ has been made lo any other Court for ap- 
probate 0 ^ me sam^ iviil or for letters of administration of the same 
' estate, intended to nave such effect as last aforesaid, 


* As to the particulars to be stated where the Administrator-General 
applies for letters of administration, see Act II, of 1874, s i6. 

•f The words quoted have been inserted by Act VI. of 1S81, s. 9. 
i This paragraph has been added by Act VI of i88i, s. 4. 
i This paragraph has been inserted by Act VIII. of 1003, s, 2 (4). 

11 S 246A has been inserted by Act VIII, of 1903, s. 2 (5). . 
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unmarried, shall be conclusive proof that he is the Intimate son of 
that man, unless it can be shown that the parties to the marriage 
had no access to each other at any time when he could have been 
begotten. 

118. A notification in the Gazette of India that any porfion 
Proof of oesslon of tom* of British territory has been ceded to 
toiv. any Native State, Prince, or Ruler,*' 

shall be conclusive proof that a valid cession of such territory took 
place at the date mentioned m snch notification. 

114. The Court may oresume the existence of any fact 
Court may presume ex* ^^ch it thinks likely to have happened,, 
istence of certain facts. regard being had to the common course 
of natural events, human conduct, and public and private buuuess, 
in their relation to the facts of the particular case. 


Ithutrahons. 

The Court may presume— 

(« ) that a man who is in possession of stolen goods soon sfter tiie 
theft js either the thief, or has receired the goods knowing them to bO' 
stolen, unless he can account for his possession , 

( 5 .) that an accomplice is unworthy of credit unless he is comborated. 
ill material parbcnlars j 

(c) that a Ull of exchange, accepted or endorsed, was accepted or 
endon^ for good considemtion . 

(d ) that athing or state of things which has been shown to be in ex* 
istence edthin a penod shorter thae mat within which such things or stste 
of things nsutlly cease to exist, is sbU in existence , 

(«} that judicial and oflteial acts have bsen rq^ilarly performed, 

(/.) that the common coarse of bnslness has been followad In parU* 
cnlar cases, 

(g.) that evidence which could be and is not p'odnced wonld, if 
pndt^, be unfavourable to the person who withholds it ; 

(A ) that, if a man lefnses to answer a question which he Is not coin* 

S led to answer by lew, the answer, if given, would be unfovoncable to 

(f) that, when a document craatiog an obligation la in the hands of 
the dbligor, the obligation has bean discharged. 

But the Court shall also have ragaid to such facts as the following in 
conridenug whether such maxims do or do not apply to the particular 
case before it— 


* See, for example, GmiU q^/wdni, Jen. 4, 1873, Pt P* *• 
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to issue citations calling upon all persons claiming to have 
and issue citations to in- any interest in the estate of the deceased 
spect proceedings. lo come and see the proceedings before 

the grant of probate or letters of administration. 

The citation shall be fixed up in some conspicuous part of 
. the Court-house, and also in the office 
Publication of citaow Collector of the District, and 

otherwise published 'or made known in such manner as the Judge 
^‘or District Delegate issuing the same may direct. 

t Where any portion of the assets has been stated by the 
petitioner to be situate within the jurisdiction of a District Judge in 
another Province, the District Judge issuing the same shall cause 
a copy of the citation to be sent to such other District Judge, who 
snail publish the same m the same manner as if it were a citation 
issued by himself, and shall certify such publication to the District 
Judge who issued the citation. 

[aveats against the grant of probate or administration 
Caveats a‘i«st grant of may be lodged With the District Judge 
probate or ain||nistration qr a District Delegate ; and, immediate- 
ly on any 'caveat being lodged with any District Delegate, he 
shall send a copy thereof t(| the District Judge; and, immediately 
on a caveat being entered Iwith the District Judge, a copy thereof 
shall be given to the DistJiict Delegate, if any, within whose juris- 
diction It is alleged the deceased resided at the time of his oeath, 
and to any other Judge or District Delegate to whom it may 
appear to the District Judge expedient to transmit the same. 

252. The caveat shall be to the 
Form of caveat. following effect : — 

t nothing be done m the matter of the estate of A, JB,, 
late of , deceased, who died on the day of at 

, without notice to C. D., of " 


* The words quoted have been inserted by Act VI. of iSSr, s g 
T This paragraph has been inserted by Act VIII. of 1903, s, 3 {6) 
i S. 251 has been substituted for the one originally enacted by Act VL 
of 1881, s. 5. 
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lUudrgtun. 

A intentionally and falsely leads B to believe that certain land belonea 
to A, and thereby indnces B to buy and pqr for it. 

The land afterwards becomes the properly of A, and A seeks to set 
thesale on the ground that, at the time of the sale, he had no title He 
must not be allowed to prove his want of title 

113. No tenaot of immoveable properly, or person rinnnitij r 

' Estoppel of tenant, through Buch tenant, shall, during the 

coQtinaance of the tenancy, be permitted 
to deny that the landlord of such tenant had, at the beginning of 
the tenancy, a title to such immoveable property ; and no person 
and of license of person in who came upon any immoveable pio> 
possession. periy by the license of the person m 

possession thereof shall be permitted to deny that such person had 
a title to such possession at the time when such license was given. 

117. No acceptor of a bill of exchange shall be permitted 
Estoppel of aceoptor of to deny that the drawer had aocbonty to 
M of exchange, bailee, or diuw such bill Of to endorse It , nor shall 

any bailee or licensee be permitted to 
•cenv that his bailor or licensor had, at the time wnen the baiiment 
or license commenced, authority to mike sucn bailment, or grant 
such license. 

Ex'ianaiun /.—The acceptor of a bill of exchange miy deny 
that the bill was really drawn by the person by whom it purports to 
have been drawn. 

Expiamhm If a bailee delivers the goods bailed to a 
person other than the bailor, he may prove that such person had a 
right to them as against the bailor. 


CHAPTER IX. 

Of Wxtkxssxs. 

118. All persons shall be competent to testify unless the 
Who nay testify. Court considers that they are prevented 

from understanding the questions put to 
them, or from giving rational answers to those questions, by tender 
Tears, extreme old age, disease, whether of body or mind, or any 
other cause of the same kind. 
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that the same may be presented to the District Judge, unless the 
District Delegate ihink^ it necessary, for the purposes of Justice, to 
impound the same, whi ch he is hereby authorized to do^ and m that 
case the same shall be sent by him to the District Judge* 


254. When it .bhall appear to the Judge “or District Dele- 
Grant of probate toi be gate that probate of a will should be 
under seal of Court. I granted, he will grant the same under 
the seal of his Court manner following; — 

Jidge of the District of , [ar Delegate 

appointed for granting probate or letters 
of administration m %nstrt ihihnuis 


“I, .Ji| 

Form of such grant. 


ihe Delegates janhdiction)],i hereby make known that, on the 
' ' * in the year , the last will of 

, a copy whereof is hereunto annexed, was 
proved and regiAered before me, and that administration of the 
properly and cifedits of the said deceased, and in any way concern- 
ing h is will, wai granted to ‘ , the executor in the said will 

named [he bav'liig undertake^ to administer the same, and to make 
a full and trueXventory of ti|e said property and credits, and exhi- 
bit the samejjjwus Court within six months from the date of this 
grant, or wii^H such further^ time as the Court may from time to 
time appom'^Rd also to reiider to this Court a true account of the 
said property^ d credits wslhin one year from the same date, or 
wnhin such fu^tner time 'i the Court may from Ume to lime 
appoint.”! j 

255. And, wherever it s^hall appear to the District Judge ' or 
Grant of letters of admi- District Delegate that letters of admi- 
austration to be under seal nis.'ration to the estate of a person de- 
of Court. ceal'sd, wuh or without a copy of the 

will annexed, should be granted, he will grant the same under the 
seal of his Cp’urt in manner following. — 

“ /^f-Jadge of the District of , [or Delegate 

I ? [ appointed for granting probate or letters 
Form jf such gfani.. administration in (Aere insert the limits 

of the Delegate's jMisdtctton)W hereby make known that, on the 


The words quoted m the first paragraphs of ss 254 & 255 have 
been inserted by Act VI of iS8x,s 9. 

T In ss. 2^4 & 3 SS. these words in brackets (with the brackets them- 
selves) have been inserted by Act VI. of 1881, s. A 

? These words m brackets from ** he having “ to the end of the sec- 
tion have been substituted by Act VI. of 1889, 4 * 
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12Si No one shall be permitted to give any evidence derived 
Evidance as to afiaits of from unpublished official records relate 
•St**®* »ng to any affairs of State, except with 

the permission of the officer at the head of the Department con< 
'Cemed, who shall give or withhold such permission as he thint^ n fit. 


124. No public officer shall be compelled to disclose com* 
oiRr«i mnnications made to him m official 

confidence, when he considers that the 
'|>ablic interests would suffer by the disclosure. 


125* No Magistrate or police<officert shall be compelled 
as to oommis- to say whence he got any information 
«aon of offences. as to foe commission of any offence, 

and no revenue-officer shall be compelled to say whence he got 
any mformauon as to the commission of any offence against the 
public revenue. 

ExphuuUaH, — Revenue-officer ’* in this section means any 
officer employed m or about the business of any branch of the 
pifolic revenue. 

126. No barrister, attorn^, pleader, or vahl shall, at any 
Profssiioiisl cQiBinoiiics* time, be permitted, unless with bis 
'tuns. client’s express consent, to disclose any 

communication made to him in foe course, and for the purpose, 
of his employment as such barrister, pleader, attorney, or vakil, by 
or on behalf of his client, or to state the contents or condinon of 
nny document with which he has become acqnunted in the coarse, 
and for the purpose, of bis professional emplc^ent, or to disclose 
any advice given by him to Ids client in foe course, and for the 
purpose, erf such employment: 

Provided that nothing in this section shall protect from dis* 
'Closure — 

(i) any such commaidcation made in furtherance of any 
illegal i purpose; 


* Snbatitated, by Act IIL of iSSy. for the section onginally enacteA 

t Ail the privileges which a police-i^cer has neder s laj of this Act 
have been comrted on a Commandant or Second in Commaro of militaiy 
inBnnna^— See the Burma Military FUhee Act (XV of iSSy), s. 13 . 
I The word "illegal "has been {inb^tuted for the word "enmiaai 
iij the Iwdian Evidence Act Amendment Act (XVIII. of 1873), s. lO. 
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!a certificate or of probate or letters of administration in respect 
'of the estate of the deceased person, and if such previous grant is 
in force. 

21 . (/) A grant of probate or letters of administration under 
Effect on certificate of sub. the Probate and Administration Act, 
isequent probate or letters of i8Si,-** m respect of an estate, shall be 
[ administration. deemed to supersede any certificate 

previously granted under this Act in respect of any debts or 
securities included in the estate. 

’ (a) When, at the time of the grant of the probate or letters, any 

suit or other proceeding instituted by the holder of the certificate 
regarding any such debt or security is pending, the person to whom 
the grant is made shall, on applying to the Court in which the 
suit or proceeding is pending, be entitled to take the place of the 
holder of the certificate in the suit or proceeding. 

22 Where a certificate under this Act has been superseded 
Validation of certain pay- or IS invalid by reason of the certificate 
ments made in good faith to having been revoked under section 18, 
holder of invalid certificate, qj jeason of the grant of a certificate 

to a person named in an appellate order under section 19, or 
by reason of a certificate having been previously granted, or by 
reason of a grant of probate or letters of administration, or for any 
other cause, all payments made or dealings had, as regards debts 
and securities specified in the superseded or invalid certificate, to 
or with the holder of that certificate in ignorance of its supersession 
or invalidity, shall be held good against claims under any other 
certificate, or under the probate or letters of administration. 

23 . (/) Where a certificate has been granted under this Act 
Prohibition of exercise of Act X^VTl. of i86o,'[‘ or a grant of 
certain powers by curators. probate or letters of administration has 
been made, a curator appointed under Act XIX. of 1841J shall not 
exercise any authority lawfully belonging to the holder of the cer- 
tificate, or to the executor or administrator : 

{ 2 ) But persons who have paid debts or rents to a curator 
authorized by a Court to receive them shall be indemnified, and 
the curator shall be responsible for the payment thereof to the 
person who has obtained the certificate, probate, or letters of admi* 
nistration, as the case may be. 


* Act V. of 1881 t Repealed by this Act. 

X The Succession (Property Protection) Act, 1841. 
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fttloiney, or VAkil on matters which, but for such question, he would 
not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court 
Confidential communica* &ny confidenual co mmu nication which 
tions with legal advisers. has taken place between him and his 
legal professional adviser, unless he offers himselt as a witness, in 
which case he may be compelled to disclose any such communw 
cations as may appear to the Court necessaiy to be known in 
order to explain any evidence which he has given, but no others. 

180. No witness who is not a party to a suit shall be compelled 
Production of title-deeds to produce bis title-deeds to any properQr, 

of witness not a party. or any document in virtue of which he 

holds any property as pledgee or mortgagee, or any document the 
production of which might tend to criminate him, unless he has 
agreed in writing to produce them with the person seeking the pro- 
duction of such deeds, or some person through whom be claims 

181. No one shall be compelled to produce documents in 
Pradnction of docnmeots possession which any Other person 

which another person, having would be entitled to refuse to produce 
pramon, could refuse to |f tjjgy jg j„g pogggggion^ onleso 

such last-meutioned person consents to 
their production. 


182. A witness shall not be excused from answering any 
'Witness nob eaensed from question as to any matter relevant to 
answenng on ground that the matter in issue in any suit or in 
answer will criminate. ggy ^^^,1 qj criminal proceeding, upon 

the ground that the answer to such question will cnminate, or may 
tend, directly, or indirectly, to cnminate, sncb witness, or that ft 
Will expose, or tend, directly or indirectly, to expose, such witness 
to a penalty or forfeitnre of any kind : 

Provided that no such answer, which a witness shall be com* 
pelled to give, shall subject him to 
any arrest or prosecution, or be proved 
•gainst him in any criminal proceeding, except a prosecution for 
giving false evidence by such answer. 

188. An accomplice shall be a competent witness against 

accused person; and a conviction 
‘ is not illegal merely because it proceeds 

upon fbe uncorroborated testimony ^ an accomplice. 
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THE FIRST SCHEDULE. 

Enactments r£P£m.eo. 


{_See Section 5 .) 


Number and year. 

Subject or title. 

Extent of repeal. 

Acts of the Governor^General m Council, 

XXVII of i860. 

Collection of 

Debts on Sue* 
cessions. 

So much as has not been repealed. 

XIV. of 1869 ... 

1 

Bombay Civil 
Courts Act, 
i86g- 

In section x6, from and inclusive of 
the words and figures, “Bombay 
Regulation VIII. of 1S27,” down 
to and inclusive of the words, ** re- 
presentatives of deceased persons) 
and " 

XV. of 1874 

Laws Local Ex- 
tent Act, 1S74. i 

So much as relates to .Act XXVII, 
of 1S60. 

XIII of 1879 ... 

Oudh Civil; 
Courts Act, 

1S79 

Section 25, clause (5), relating to 
applications for certificates under 
Act XXVII. of iS6o 

V. of 1881 

Probate and Ad- 
ministra t i 0 n 
Act, 18S1. 
Punjab Courts 
Act, 1884. 

Sections 151 and 153. 

XVIII. of 1884. 

Section 29, suh-sectlon (/), clause 
(n). 

XII. of 1887 ... 1 

Bengal, North- 
Western Pro- 
vinces, and 
Assam Civil 
Courts Act, 
1887. 

Section 23, sub-section {2), clause 
ie). 

Act of the Lieuienant-Governor of Bengal in Council. 

VII. of 1880* ... 

Public Demands 
Recovery Act, 
1880. 

In section 7, clause (5), the words, 
“and the note to paragraph 12 of 
Schedule 1." 


♦ Since entirely repealed fay the Public Demands Recovery Act (Ben. 
Act I. of 189s). 
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It h proposed to prove tbat he denied the possesrion of the proper^. 

The relevancy of the denial depends on the identity of the property 
The Court may, in its discretion, eitiier require the property to be iiiMifaBii 
before the denial of the possession is proved, or permit the denial of the 
possession to be proved before the property is identifitia , 

(d.) It H proposed to prove a fact (A), which is said to have been the 
cause or effect of a fact in issue There are several intermediate facts 
(B, C, and D), which must be shown to exist before the fact (A) can be 
regarded as the cause or effect of the fact in issue The Court may mHiw 
oamit A to be proved before B, C, or D is proved, or may require proof of 
1^ C, and D before permitting proof of A. 


187* The examination of a witness by the party who calls 
Ex.mm.tion.in.ch.ef. examination- 


Crass-exammation. 


The exammation of a witness Ity 
the adverse party shall be called his 
cross-examination. 


The examination of a witness, subsequent to the cross-ex- 
ammahon, by the party who called him, 
shall be called his le-exammation. 


Rn-examination. 


Order of examinataons. 188. Witnesses shall be first eXB- 

of re-examina. mined-in-chief, then (if the adverse party 
ticn. SO desires) cross-examined, then (if the 

patty calling him so desires) re-eumined. 

The examination and cross-exammation must relate to relevant 
but the cro88<exammation need not be confined to the facts to 
which the witness testified on his exammation-m-«hief. 


The re-examlnation shall be directed to the eiqilanation cf 
matters referred to in cross-examination; and if new matter is, by 
permission of the Court, introduced in re-examination, the adverse 
party may further cross-examine upon that matter. 

189. A person summoned to produce a document does 
Crose-axammabon of pet- not become a witness by the mere^ 
son called to produce a docu- that he produces It, and cannot be cr^ 
mint. examm^ unless and until he is called 

as a witness. 


, 1140. Wimesses to character may 

Witneasei to character. croBB-examined and re-examined. 
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THE SECOND SCHEDULE— 

In the Court of 

On the application of A B. made to me on the day 

of ‘ , i hereby extend this certificate to .the following debts and 

securities, namely ; — 

Debts. 


Serial 

number. 

Name of 
debtor. 

Amount of debt, includ* 
ing interest, on date of 
application for extea> 
Sion. 

Description and date of 
instiument, if any, by 
which the debt is se> 
cured. 






Securities, 



1 Description 

Market* value of 

Serial 

number 

Distinguish* 
insr number 
or letter of 
security 

Name, title, 
or class of 
security. 

Amount or 
par \alue of 
security 

security on date 
of application 
for extension. 



i 




This extens’on empowers A B \a collect those debts [aadl fio received 
Unteresq [dividendsl [»«] negotiate] [fo transfer] \ikose securities]. 
Dated this day of , 


District fudge. 
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can be proved, be called to those' parts of it which aie tobe used 
for the purpose of contradictug bun. 

146. When a witness is cross-examined, he may, In addifion 
hwful in cross. the questions hereinbefore referred to, 
esvninntion. be asked any questions which tend— 

(i) to test bis veracity; 

(x) to discover who he is, and what is his position in life, or 

(9) to shake his credit by injuring his character, although jtlie 
answm to such questions m«ght tend, directiy or indirectly, to- 
cilmmate bun, or might expose or tend, directly or indirecify, to 
him to a penalty or forfeiture. 

147- If (toy Boch question relates to a matter relevant to 
When witness to be com. the suit or proceeding, the provisions of 
peiiedu enswer. secuon 1 3 X shall apply thereta 

148. If sny such question relates to a matter not relevant 

Ceurttodeadewhenqnes. to the suit or ““ 

ftMlSwllbentted, and when far as it affects the Credit of the witness- 
ifitnos oompeiied to answer. injuring his character, the Court 
shall decide whether or not the witness shall be compdledto 
answer it, and may, if it thinks fit, warn the witness that he is not 
obliged to answer it. In exerdsmg its discretion, the Court shall ' 
have regard to the following constderations .r— 

f i) such questions are proper if they are of such a nature 
that the troth of the imputation conveyed by them would seriously 
affect the opinion of the Court as to the credibility of the witness 
on the matter to which he testifies : 

(a) such questions are improper if the imputation which thqr 
convey relates to matters so remote in time, or of such a ch^ter, 
that the truth of the imputation would not affect or would afiiMt m 
a slight degree, the opmion of the Court as to the credibihty or the 
witness on the matter to which he testifies * 

(O such questions are unproper if there is a great disprop^ 
•tion brtween the importance of the imputation made against the 
witness’s character and the importance of bs evidence : 

the Court may, if it sees fit, draw, from the witness 
refusal to answer, the inference that the answer, if given, would he 

unfavourable. 



ACT XIX. OF 1841 
[The Suceession (Property Proteetion) Act, 1841].* 


Passed on the 6th September 1841. 


An Act for the Protection of MvoedbU and Immoveable Property 
against Wrongful Possession in cases of Successions. 

Whereas much inconvenience has been experienced where 

persons have died possessed of move- 
Preambie. immoveable property, and the 

same has been taken upon pretended claims of right by gift or 
succession ; the diflSculty of ascertaining the precise nature of the 
moveable property m such cases, the opportunities for misappro- 
priating such property and also the profits of real property, the 
delays of a regular suit when vexatiously protracted, and the in- 
ability of heirs when out of possession to prosecute their rights, 
affording strong temptations for the employment of force or fraud in 
order to obtain possession : and whereas, from the above causes, the 


* This is the short title given by the Indian Short Titles Act (XIV, 
of 1897)* 

The Succession (Property Protection) Act (XIX. of 1841) has been 
declared to be in force in the whole of British India (except as regards the 
Scheduled Districts) by the Laws Local Extent Act (XV. of 1874), s. 3, 

Act XIX of 1841 has been declarded in force in the Arakan Hill 
District (with modifications and with the exception of s. i6) by the Arakan 
Hill District Laws Regulation (IX of 1874). 

The Act has been extended to Sindh by Bom Act XII of 1866 (Courts, 
Sindh), s 12 

It has been declared, by notification under s 3 (o) of the Scheduled 
Districts Act (XIV of 1874), to be in force in the following Scheduled 
Districts, namely — 

(i) The Taluqs of Bhadrachalara and Rakapilli and the Rampa 
Country (see Gazette of India, 1879, Pt. 1 , p 630) : 

(3) Sindh (see Gazette of India, 1880, Pt 1 ., p 673): 

(3) West Jalpaiguri (see Gazette of India, i88i, Pt. I , p. 74) ; 

(4) The District of Hazaribagb (see Gazette of India, x88ij Pt. I 

p. 507) •• 

a^ooo— xi-io-xpQp. 
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no e'lidence shall be given to contradict him ; but, if be ansveis 
falsely, he may afterwa^s be charged with giving fate evidence. 

ExeepHott r.— If a witness is asked whether he has been pre> 
vtously connoted of any crime, and dentes it, evidence may be 
l^ven of his previous conviction. 

Esxtphm a . — ^If a witness is asked any question tending to 
impeach his Impartiality, and answers it 1^ ^nying the nets 
suggested, he may be contradicted. 

Jlludftttiaus 


(«•) A claim against an nnderwriter is resisted on the ground of 
fraud. 

The dsimant is asked whdher, in a former transaction he had not 
snide a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible 

(i ) A witness is ashed whether he was not dismissed from a situation 
for dishonesty. He denies it 

Evidence is offered to show that he was dismissed for dlshoaesly s 

The evidence is not admissible. 

(c.) A aflirms that on a certain day he saw B at Lahore 

A is ashed whether he himself was not on that day at Calcutta, Be 
domes it 

Evidenoe is ofilsred to show that A was on that day at Calcutta 

The evidence is admissible, not as contradicting A on a foot which 
ifilBets his credit, but as contradicting the allqied net that B was seen on 
the day In question in Lahore 

In each of these cases the witness might, if his denial was fate b* 
charged ndth giving hdse evidence. 

(d.) A IS asked whether hu family has not had a hloocUfond with the 
hmily ^ B against whom he gives evidence 

He denies it He may be contradicted on the ground that the qned> 
Hon tends to impeaidi his impartialily. 


154. The Court may, in its discretion, permit tiie pmson 
Question by party to his ''ho calls a Witness to put any qn» 
own witness. tions to him i^ich ndght be put in 

cross-examination by the adverse party. 


, . 165. The credit of a witness may be impeached in the ^1^^ 

I Impeudnng credit of wih jpg ways by the j^ise 

ness. I • the consent of the Conit, by the pai^ Who 


calls bim-~ 
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such proceedings shall be required by or on behalf of parties giving 
satisfactory proof that they are likely to be materially prejudiced if 
left to the ordinary remedy of a regular suit — 

1. It is hereby enacted that, whenever a person dies leaving 
Person claiming right by property, moveable or immoveable, it 

succeasion to property of shall be lawful for any person claiming 
deceased may apply for a right by succession thereto, or to any 
relief against wrongful pos- portion thereof, 10 make application to 

the Judge of the Court of the district 
where any part of the property is found or situate for relief, either 
after actual possession has been taken by another person, or when 
forcible means of seizing possession are apprehended. 

2. It shall be lawful for any agent, relative, or near friend, or 
Agent, &c., may apply m for the Court of Wards in cases with- 

behalf of minor, &c. m their cognisance, in the event of any 

minor, disqualified, or absent person being entitled by succession to 
‘ such property as aforesaid, to make the like application for relief. 


3. The Judge to whom such application shall be made 

^ P k T j shall, in the first place, enquire by the 

q y ma yju ge. goienin declaration of the complainant, 
; and by witnesses and documents at his discretion, whether there 
be strong reasons for believing that the party in possession, or taking 
forcible means for seizing possession, has no lawful title, and that 
■ the applicant, or the person on whose behalf he applies, is really 
entitled, and is likely to be materially prejudiced if left to the 
; ordinary remedy of a regular suit, and that the application is made 
bond fide, 

4. In case the Judge shall be satisfied of the existence of such 

) ' Procedure. Strong ground of belief, but not other- 

* wise, he sball cite the party complained 

of, and give notice of vacant or disturbed possession by publication, 

■’ I Determination of right. expiration of a reasonable 

time, shall determine summarily tne 
right to possession (subject to regular suit as hereinafter mentioned), 
' and shall deliver possession accordingly: provided always that the 
* Appointment of ofiBcer Judge shall have the power to appoint 
' to secure effects. an officer who shall take an inventory of 

, efiects, and seal or otherwise secure the same, upon being applied 
to for the purpose, without delay, whether he shall have concluded 
the enquiry necessarjr for citing the party complained of or not. 
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JlluiiraiiaH. 

A, an aceomplioe^ fpna an aeeonnt of s robbery in which he took parb 
He describee various ueidents uneonnected with the robbery which oo> 
enrred on his wqr to and ficom the place where it was committM t 

Independent evidence of these ^ets may be given in order to eor> 
roborate his evidence as to the robbery itself. 


157. In oxder to corroborate the testimony of a witness, any 

« . . . c former statement made by such witness 

n to SS » the mme fact at or aboutthe 

roborate later tastunony as to time when the &ct took place, or betore 
same fact. any autbon^ legally competent to investi- 

gate the fact, may be proved. 

158. Whenever any statement relevant under section 3 s or 

. 33 IS ptoved, all matters may be proved, 

prowl in^wnnectoif'wiS either In order to contradict or to cor- 
proved statement releinint roborate It, or in order to impeach or 
under section 3a or 33. confirm the Credit of the person by whom 

it was made, which might have been proved if that person had been 
called as a witness, and bad denied upon cross-examination the 
truth of the matter sqggested. 

159. A witness may, while under examination, refresh hii 

^ r 1 ,. ^ memoiy by referring to any wnUng made 

Refnshiog memozy. bimself at the Ume of the transacOOT 

concerning which he is questioned, or so soon afterwards Aat the 
Court conaders it likely that the transaction vras at that tune fresh in 
his memoiy. 

The witness may also refer to any such wnting made by 
other person and read fay the witness witbm the time aforesaid, if> 
lAen he read it, he knew it to be correct. 

Whenever a vritness may refresh his memozy reference to ^ 
When witness suy use document, he may, with the peimiwon 
copy of document to refresh of the Court, refer to a copy of such docu* 
«n“K»y* tti,.nt . Provided the Court be satisfied that 

there is sufficient reason for the non •production of the origmal. 

An expert may refresh his memoiy by reference to professional 
treatises. 

180. A witness may also testify to facts mentioned in any si^ 
Talimony to facts stated 

in doecment mentioued in altfaoqgb be bas no specific ^®®®***® . , 
necbott 159. of the fects themselves, if he is sure in« 

tiie facts were correctly recorded in the document 
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able, shall be taken generally to answer all cases for which the 
person may be afterwards appointed curator, yet no delay in the 
taking of security shall prevent the Judge from immediately invest- 
ing the curatiH with the powers of his office. 

8. Where the estate of the deceased person shall consist, 
Report from Collector wholly or in part, of land paying revenue 

where estate includes reve- to Government, in all matters regarding 
nue-paying land. the propriety of citing the party in pos- 

session, of appointing curatoi, and ot nominating individuals to 
that appointment, the Judge shall demand a report from the 
Collector, and the Collector is hereby required to furnish the same. 
In cases of urgency, the Judge may proceed, in the first instance, 
without such report, and he shall not be obliged to act in conform- 
ity thereto ; but, in case of his acting otherwise than according to 
such report, he shall immediately forward a statement of bis reasons 
to the Court of Sadr Diw^ni Adalat, and the Court of Sadr Diwani 
Adalat, if they shall be dissatisfied with such reasons, shall direct 
the Judge to proceed conformably to the report of the Collector. 

9. The curator shall be subject to all orders of the Judge 
Institution and defence of regarding the institution or the defence 

suits. of suits, and all suits may be instituted 

Authority for collection or defended in the name of the curator 

on behalf of the estate. Provided that 
an express authority shall be requisite m the sanad of the curator’s 
appointment for the collection of debts or rents; but such express 
authority shall enable the curator to give a full acquittance for any 
sums of money received by virtue thereof. 

10. Pending the custody of the property by the curator, it 
Allowances to apparent shall be lawful for the Judge to make 

owners pending custody by Such allowances to parties having a 
curator. prmd-facie right thereto as, upon a sum- 

mary investigation of the rights and circumstances of the parties 
interested, he shall consider that necessity may require lakin®-, at 
his discretion, security for the repayment thereof with interest, in 
case the party shall, upon the adjudication ot the summary suit, 
appear not to be entitled thereto. 


11. The curator shall file monthly accounts in abstract, and 
Accounts to be filed by at the period of every three months, it 

his administration last so long, and, upon 
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I^ittlraiwn, 

A sues B on sn Mraonunti snd gives B notice to prodnoe iti At the 
tiiali A calls ior the document, and B rofuaes to produw it A giro 
second&iy ovidencfi of its contonts# B seeks to produce the docvnieiA »- 
seK to contfttdict the secondary eWdence given A, or in order to show 
that the agteement is not stamped: Be cannot do so> 

106. The Judge may, In order to discover, or to obtain pro- 

thins or order prodneboo. tion he pleases, in aiw form, at any time, 
of any witness, or of the parties, about any fact relevant or iwdevant ; 
and may order the production of any document or thin^ and 
neither the parties, nor tlieir agents, shall be entitled to make aiw 
olnection to any such question or order, nor, without the leave oi 
the Court, to cross-examine any witness upon any answer given m 
reply to any such question: 

Provided that the judgment must be based upon focts declared 
by this Act to be relevant, and ddy proved : 

Provided also that this section shall not authorieo a^ J*tdg» 
to compel any witness to answer any question, or to produce a^ 
document, which such witness would be entitled 
or produce under sections lai to 131 , both incluslTC, if the 
tfon were ask^, or the document were called for, by the adww 
party ; nor shall the Judge ask any quertion which 
improper for any other person to ask under section 14 B or 4 ^ 
nor shall he dispense with primary evidence of any document, except 
in the cases herembefote except^. 

100. In cases tried by jury or with assessors, the jury or «• 
r a iiMr nt !urir nr sessofs may put Buj qucsuons to w 

topntqnMUou. Witnesses, jLers 

Judge, which the Judge himself might put, and which he consWers 

proper. 


CHAPTER XI. 

Qir TuP BOPKe AnmssKnr ahp Rbibchoh ox EvnMWCX. 

187 . Xta tap|^ 5 

• NoBcwtmdlor.impw ^ decision in any ease, 
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decease in the event of minority or otherwise, in opposition to such 
directions ; but in every such case, so soon as the Judge having 
jurisdiction over the property of a deceased person shall be satisfied 
of the existence of such directions, he shall give effect thereto. 

16. This Act shall not be in force for the purpose of dis- 
Court of Wards to be turbing the possession of the Court of 

made curator m case of Wards of any Presidency ; and in case 
minors having property sub- a minor or Other disqualified person 
ject to Its jurisdiction. whose property shall be subject to the 
Court of Wards shall be the party on whose behalf application is 
made under this Act, the Judge, if he determines to cite the par^ 
in possession, and also appoint a curator, shall invest the Court of 
Wards with &e curatorship of the estate, pending the suit, without 
taking such security as aforesaid, and in case the minor or other 
disqualified person shall, upon the adjudication of the summary 
suit, appear to be entitled to the property, possession shall be 
delivered to the Court of Wards. 

i 

17. Nothing in this Act contained shall be any impediment to 
Saving of right to bring the bringing of a regular suit, either by 

regular suit. the party whose application may have been 

rejected before or after citing the party in possession, or by the party 
who may have been evicted from the possession, under this Act. 

18. The decision of the Judge upon the summary suit under 
Effect of deasionon sum- this Act sb^l have no Other effect than 

marysuit. that of settling the actual possession; 

but for this purpose it shall be final, not subject to any appeal or 
order for review. 

19. It shall be lawful for the Governments of the respective 
Appointment of public Presidencies to appoint public curators 

curators. lor any district or number of districts. 

And the Judge having jurisdiction shall nominate such public cura- 
tor or curators in all cases where the choice of a curator is left dis- 
cretionary with him under the preceding provisions of this Act. 

20. \Power io appoint EccUstastical Registrar or Curators to 
receive effects in certain cases.} Repealed by Act VJII, of s. ig. 
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SCH£DUliE-~(c0ii/(i/.) 
EHAcnmncs BRntALKo— (»»/£) 
{Set tHitou a.) 


Nnmber and 
year. 

Title 

Extent of repesL 

AetXV. of 1852. 

To amend the Law of Eiddenee. 

So much as has not 
been heretofore re- 
pealed. 

AetXlX.ofi853> 

To amend the Law of Evidence 
in the Civil Courts of the East 
India Company u the Bengal 
Presidency. 

Section ig. 

Act II. of 1855. 

For the further improvement of 
the Law of Evidence. 

So much as has not 
been heretofore re- 
pealed 

Act XXV. of 
1861. 

For amplifying the procedure of 
the Courts of Criminal Judi- 
cature not established i^ Myal 
Charter 

Section 237. 

• • • « 

• * • « 

• • * • 


* The entiy relating to as. 7 and 8 of the General Clanaea Act (L of 
1868) haa been repealed 117 the General Qaiues Act (X. of 1S97}. 




ACT VII, OF 1887 : 
The Suits’ Yaluation Act, 1887.* 


Received THE G.-G/s Assent ok the iith February 1887. 


An Aci io prescrtbi Ihe mode of valuing ceriain Suits for the purpose 
of determining the yurisdiction of Courts with respect thereto^ 

Whereas it is expadient to orescribe the mode oE valuing 
certain suits for the purpose of determininsr the jurisdiction of 
Courts with respect thereto ; It is hereby enacted as follows i— 

1 . This Act may be called the 
Suits’ V'aluation Act, 1S87. 


PART I. 

Suits relating to Land. 

2 . This Part shall extend to such local areas, and come info 
K'ctent and cointnencetnenk force therein on such dates, as the Gov* 
of Part I. ernor*G“neral in Council, by notifica- 

tion m the Gizeite of India, directs.f 


* For Statement of Objects and Reasons see Gaseiia of India, iSS/5, 
Pt V ,p 7Qt , for Reoort of the Select Committee ■seeiojrf 1SS7. Pt. IV.. 
p iS , and for Proceedings in Council see tbid iSS6 Supplement, pp, 1131 
and and ibtd, 1887 Pt VI , pa 10 and sr 

Act VII of 1887 has been declared in fore** in Upper Burma Te'^ceot 
the Shan States) by the Burma Laws Act (XIII. of 1S9S).— 3. 4 and the 
First Schedule 

It had previously be“n extended there by notification under s 5 of the 
Scheduled^ Districts Act (XIV of 1S74I —See 3urtm Gasiste 1S8S Pt. I .p. 
362 

It has b“en declared in force m British Baluchistan by the British 
Baluchistan Laws Regulation (I of 1890) 

i Part I of the Act has under s 2, been declared to expend to the 
Punjab, and to ro*ne into force therein on the ist dav of March 18S9.— 
See Gxadte of India,, 1889, Pc I , p 107 

4,000 -12-1-1910 Act VII , 1887 —I. 


« 
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(^) "legal proceeding" means any proceeding or inqidiy in 
^hich evidence is or may be given, and includes an arbitration : 

( 5 ) " the Conrt” means the person or persons before whom a 
■ Itgftl proceedings beld or taken: 

(6) "Judge” means a Judge of a High Court: 

(y) "trul” means any hearing before the Conrt at which ed- 
IS taken ; and 

(ig) "certified copy” means a copy of any entry in the books 
o{ a bank, together with a certificate wntten at the foot of such copy 
that It u a true copy of such entry; that such entry is contained in 
one d the ordinary books of the bank, and was made in the usual 
and ordmaiy course of business; and that such book u still m the 
cnstody of the bank, such certifii^e being dated and subscribed by 
the piindpal accountant or manager of the bank with bis name and 
official title. 

8 . The Local ^Government may, from time to tune^ by nobfi- 
Pewer to eatend prowrions cation in the official Gaaette, iMd the 
^ provisione of this Act to the books of 

any partnership or individual carrying on the busmess of bankers 
within the terntoriea under its administrauon, and keepmg a art of 
not less than three ordinary acconnt-books, namely, a cash-book, a 
day-book or journal, and a ledger, and may, in like manner, lescmd 
any such notificadon. 

4. Subiect to theproviaons of thisAct,a certified ci^y of any ratty 

. in a banker's book shall, in aU legal 

l*?WbwIcs. proceedings, be received as pmd/aae 

evidence of the eristence of such entry, and shaU be admitted ra 
evidence of the mattera, traasactions, and account* ffierein 
corded m every case where, and to the some e«ent as, *e 
entry itself is now by law admissibly bnt not further or otherwise. 

5. No officer of a bank shall. In any legal procerfing to 

^ • ^ i r h officer o{ which tlie bank Is not a parQr, ^ ram- 

bS^«i"coiiSlI*Me to Pto- pellable to P^“ce my ^ 

dace boohs, the contents of which cm be proved 

under this Act, or to appear as a witoess to prove 
transactions, and accounts, therein recorded, unless by order of 
Court or a Judge made for fecial cause. 

6 f/l Ou the application of my party to a legal prw®®81ag, 

^ the Court ora Judge ma]f ordtf thij 

KichpB 9 b.atWo"»P«*«^ 
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8 . Where, in suits other than ibose referred to In the Court 

Court-fee value ard juns- ^ct, 1870* sectJon 7 , paragraphs 

dicttonai value to be the V , vi>, and tK*; and paragraph Kt, clause 
same jn certain suits. court-fees are payable ad valorem 

under the Court Fees Act, 1870,’^ the value^ as determinable for 
the computation of court-fees and the value for purposes of juris- 
diction shall be the same* 

9 . When the subject-matter of suits of any class, other than 
Determination of value of suits mentioned in the Court Fees Act, 

certain suits by High Court. 1870,* Section 7 ) paragraphs V. and Vli, 
and paragraph x., clause (d), is such that, in the opinion of the 
High Court, It does not admit of being satisfactorily valued, the 
High Court may, with the previous sanction of the Local Govern- 
ment, direct that suits of that class shall, for the purposes of the 
Court Fees Act, 1870,* and of this Act and any other ei\actment 
for the time being in force, be treated as if their subject-matter 
were of such value as the High Court thinks ht to specify in this 
behalf.f 

10. {Repeal of s, $2^ Punjab Courts Act (XV/II, of 
Repealed by the Repealing and Amending Act 0/ t 8 p')% 

PART III. 

Supplemental Provisions, 

11 . (/) Notwithstanding anything in section 578 of the Code 

o , . . , of Civil Procedure ± an objection, that, 

is taken on appeal or revision by reason of the over-valuation or under- 
that a suit or appeal was not valuation of a Suit Of appeal, a Court of 
properly valued for junsdic- gj.gj instance or Lower Appellate Court, 
lona purposes. which had not jurisdiction with respect 

to the suit or appeal, exercised jurisdiction with respect thereto, 
shall not be entertained by an Appellate Court unless — 

* Act VII. of 1870. 

-i- For rules as to valuation of certain classes of suits under this sec- 
tion in— 

(/) the Central Provinces, the Central Provinces List of Local Rules 
and Orders, Ed 1896, p. 246 ; 

(2) Oudh, see North-Western Provinces and Oudh List of Local 
Rules and Orders, Ed. 1894. p. 122. 

+ This refererce to s 578 of Act XJV. of 1882 should now be meant ’ 
to aoply to s 99 of Act V. of 1908 (the new Code) ’See s. 158 of the 
latter Act. 


C 8o 3 

ACT NO. 1 . OF 1893.* 

The Bankere* Books 'STidenoe Aet, 1893. 

Passed by the Goverkoe-General of India a Cotmcu.. 
JHuehud iht (r.-G'x nxent en the aoth January iSg^ 


An Aet to extend ffie premuious of the Bemkerd Bookt Bntdenee Aet, 
to the bookt ^ Post Office &nnxgt Banks and Moag^ 
Order Offices. 

Wberras It is eEpedient to estend the provisions of the 
Bankers' Books Evidence Act, 1891, f to the books bf the &vings 
Banks and Money Order OfiSixs of the Post Office, It is hereby 
enacted as fbllovs*— • 


Short title and oomnenoe- !• (/) This Act may be called 
meot. "Tbe Bankers' Books Evidence Act, 

1893;" and 

(e) It shall conoie into force at once. 


Addifaon to definition of 
"btnh’^ud "banker” in 
■notion a. 8ub<8ecbon (S),af 
ActXVIILof 1891 


2 After clause (b) of sob-sectiOD 
(e) d section s of die said Bankers^ 
Books Evidence Act, i89i,tthe follovr- 
ing dause shall be added, namely: — 


[Vtde supra, p. yy.] 


* For Statement of Objects and Reasons, see Gawttr rflndw, ifi 93 
Pt V I p 15 ; for Proceedings in Council, wv \M, Pt VI , pp ta and sy. 
Art 1 m 1833 has been extended to the Sdnthdl Parganis.— 

See GattUt rfjnita, 1895, Pt I., p. 341 
f Aet XVlIl. of 1891 --See p 77, snpra. 


ACT NO. IV. OF 1882. 
The Transfer of Property Act, 1882. 


CONTENTS. 


Preamble. 

CHAPTER I. 

PRBLr.MI.VARY 

Sections 

I Short title 
Commencement 
Extent 

2. Repeal of Acts. ^ 

Saving of certain enactments, J 
incidents, rights, liabilities, » 
&c 

3 Interpretation*clause~- 

“ immoveable property • ” 
"instrument ” 

“ registered " 

“ attached to the earth : ” 

" actionable claim ” 

“ notice ’* 

4. Enactments relating to con- 
tracts to be taken as part of 
Act IX of 1873 


CHAPTER II. 

Ov Transfers of Property by 
Act of Parties 

(A )—Trans/er of Property, whether 
Moveable or Immoveable 

5 “Transfer of property” de- 

fined 

6 What may be transferred 

7 * Persons competent to transfer. 
8 Operation of transfer. 
g Oral transfer. i 

4,000 — 20*4-1909. 


Sections 

10 Condition restraining aliena- 
tion. 

II. Restriction repugnant to inter- 
est created. 

la. Condition making interest de- 
terminable on insolvency or 
attempted alienation 

13 Transfer for benefit of unborn 
person. 

14. Rule against perpetuity 

IS Transfer to class, some of 
whom come under sections 
13 and 14. 

Transfer to take effect on 
failure of prior transfer 

17. Transfer in perpetuity for be- 
nefit of public. 

iS Direction for accumulation. 

19 Vested interest. 

20. When unborn person acquires 
vested interest on transfer 
for his benefit. 

21 Contingent interest. 

22 T ransfer to members of a class 

who attain a particular age. 

23. Transfer contingent on hap- 
pening of Specified uncertain 
event 

24 Transfer to such of certain 
persons as survive at some 
period not specified. 

25* Conditional transfer. ' 

26 Fulfilment of condition prece- \ 
dent ^ 

37. Conditional transfer to one 
person coupled ^9Uh transfer 
to another on failure of prior 
disposition 

Act IV, 1852— r. 



Ss INDEX TO TEE EVIDEKCE ACT. 

Admission in civil cases, when relevant, s. 43. 

not conclusive proof of matter admitted, a. 31. 
may operate as estoppel, a 31. 
facta admitted need not be proved, a 58. 
of execuuon party to attested document, s, 70. 
of evidence, improper, when no ground for new tnal, s. 167. 
Admissions, ss 17-31 
Admitted fact nera not be proved, a 58. 

A&irs of State, admissibility of evidence a 123 

AfBdavita presented to Court or officer. Act not apphcable to, s. 1. 

Agent, conduct of, s 8 

statement of, a. 18 
See Prtnapal and Agmi 

Agreement, oral, eviMnce of, inadmissible to vary terms of written con- 
tract, Ac., a 9a 

varyme terms of document, evidence of eontemporaneous, s 99 
to produce title deeds, &e , a 130. 

Ambieuous document, exctusion of evidence to explain, a. 03. 
SetLanguagt 

Annoying questions, Court to forbid, s 153. 

Answer tt witness See Wiintu 
to issue, a 3, ezpl 

Arbitrator proceedings oefore Act not applicable to, s 1 
Army of Her Majesty See Arhelts War, 

Art, (pinions of experb on point of, a 45 
Articles of War juaioally noticed, a, 37 
Asseswon, questions to witness by, a 166 
Attestabon, presumption as to, a 89 

Attested document not reqnir^ law to be attested, proof of, s 78. 

requiiw by law to be attested, proof of, ss. 68-71 
Attesbng witness, when execution of docnment mnst be proved s. 68. 

proof, when he cannot be found of document executed 
in the United Kingdom, s 69 

Attesting witness, proof when he denies or forgets execution, s 71 
Attorney See Pamart of AUan^y. 

communication made to, by or for client, when dischwable, s 126. 

waiverofpnvilej^s r^ 
certain questions ashed by, witbout reasonable gi^nds^ may be 
reporM to High Court, a igo. 

Authority See EotoppA 

B. 

Bad character, relevancy of, In criminal proceedings, a 54 
Bailee estopped from denying anthonty of bailor, s 1x7 

may prove right of person to whom be delivers goods, s zry. 

Bailor, bailee estopped from denying authority of, s 1 17 
Bamster, communication made to, by or for cilen^ when disdosable, 

when not disdosable, s. 

186 . 

wdver of privilege, s 

isS. 
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68 Right to sue for mortgage- 

money. 

6 g. Power of sale when valid. 
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75 . Rights of mesne mortgagee 

against prior a^d subesquent 
mortgagees 

76. Liabilities of mortgagee in pos- 

session 

Loss occasioned by his default* 
77 Receipts in lieu of interest. 
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Tacking abolished. 
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Cbaiacter, to prove conduct imputed in cinl cases, when relevant, s 52. 
relevancy of gocd, in criminal proceedings, s. 53 
bid, in cnminal proceedings, a 54 
as aif^ng damagfcs, 8 55 

witness to, cross examination and re-examination of, s 140 
Charitable foundation, rdevancy of opinicn as to, a 49 
Charts, relevancy of statements in, s 36 
presumption as to, s 87. 

Civil procedure law, how it aniects proof of facts, s. S 
Civil proceedings, parties to suit and husband and wife competent witnesses 
in, s isa 

Clerk of legal practitioner, communica Ion to, s. 187. 

Client See AUonuy. 

when compillaUe to dis'loae eon6dential commnnicaHon, s lag. 
when not compdlable to disclose confidential communication, s, isp. 
Collusion in obtaining judgment may be proved, s 44 
Commencement of Act, s i 
Common intention of conspirators, s 10 

Communication. See Cenfidenhid Communteahmi Prtfttnonitt Ctm- 
mumeatton. 

during marriage privileged from disclosure, s laa. 

not generally admissiUe, s las 
when admissible, s me 

Companson of signature nriting, or seal with oneadmitted or proved, s 73, 
power to compel person to write for, a. 73. 

Competency of witnesses, as 1 

•See Wiinen 

Conclusive proof ” defined s 4 
Conduct, how far rdevant, s. 8. 

imputed in civil cases, relevancy of character to proven s 5s. 
Confession caused by inducement, threat, or promise, when irrelevant, s S4. 
to poliee>officer not provable against accused, s. eg. 
while In custody of police<«{ficer, when provable against aceus' 

ed, B afi 

how much may be proved 
against aecusra, s ay. 

made after removal of impression caused by inducement threat 
or promise relevant a a8 

of one of two cr more accused petaons, how far to be consider* 
ed, B 30 

otherwise relevant niA to become irrelevant because of promise 
of secrecy, &c , s ag. 

Confidenbal communication, when dient compellable to disdose, s iag< 

not compilable to disclose, s tag. 

Consciousness of a sensation, a fact > 3 i >11 W 

CoPfunt to production of documents, s 130 

Conspirator, statement or act of how far a relevant feet s 10 

Construction of wills, saving of provisions of Succession Act as to, s, 100. 

Consul, certificate by BntiA, s 78 

Contents of documents, how proved, s 6 t 

in what cases secondary evidence admissibli^ s 05, 
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136. Incapacity of officers connected 

with Courts of Justice. 

137. Saving of negotiable instru- 

ments, &c. 
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Criminating docnment, piodnction of, a. 130. 

Cron-enmination of iritneas meaning of, a 137. 
t mnat relate to telennt facte, 8 138. 

not confined to futs upon vhich eiamined4a' 
chief, a. 138. 

* on new ma&r introduced in te*examinaUon, 

a 138. 

producing docnment a 139. 

aa to character, a 14a 

aa to prenona wntten atatementa, a 145. 

atatementa, when thw 
mnat be produced, 
a. 143. 

leading queationa may be a^ked, a. 143. 
queabona to teat veracity, &c., aa 146 150. 

not to be asIcM without reaaonable 
grouiida, a 149. 

* when Court may report aabng of qneation to 

Hi|^ Court, a 150. 

upon anawer to J^ge'a qneation when per* 
mitted, a. 165 

upon writing with which he refreriies memoiyr 
a i$i. 

Cuatom, relevancy of facts where qnntion is as to esistenoe of, a 13. 

of opinions as to existence of general, a 48. 


D. 


Damages, relevancy of facia in auita for, a la 

of character aa affecting, a 35 
Dead person, statement of. See Reltwnqy Fmft. 

Death, statement relating to cause of, a ta para 1. 

exposing to suit for damages, a. 33, para, 3. 
of man known to haira been alive within thirty years, burden of prov* 
ing, a 107. 

who has not been heard of for seven years, burden of proving, 
a 108 

Didaion, reveraal of. See Reverul tfDfamn ; Reports Deeism*> 
Decree. Stee fudgmoats. 

Deeds of rritneia not a parfy, production iff htle, a. 130. 

Defective document, excinsion of evidence to explain, a 93 
Definitions, a 3 
Deby, a 3s. 

Diplomatic agent, certificate by, a 78. 

Disease of bray or mind, person afbcted with, when incompetent as witness, 
a 118 

‘ Disproved,’ when a fact is, e 3 

Dillons of time when judicially nobced, a. 37 

Document. Ste SotdoHet , Prisum^ton , Produetionisf Doemiunt. 

defined, a. 3 

used m commerce, a. 3a, para. a. 



{.Act IV. of 1882.] TSAKSFiS OF PrOPSSTY. T 

m Council, the Lieutenant-Governor of the Punjab, and the Chief 
Commissioner of British Burma.* * * § 

But any of the said Local Governments mar, from time to 
time, by notincation in the local oScial Gazette, estendf this Act 
“ or any part thereof to the whole of any speciSed part of the terri- 
tories under its administration. 

“ And any Local Government may, with the previous 
sanction of the Governor- General in Council, from time to time, 
by notincation in the local official Gazette, exempt,} eimer renos- 
peciively or pro3pect^’eIy, any part of the territories administered 
by such Local Government from all or any of the following 
provisions, namely : — 

Section 54, paragraphs 3 and 3, 59, 107, and 123.”,' 

Notwithstanding anything in the foregoing par: of this section, 
sections 54, paragraphs a and 3, 59, icy, and 133 shall not extend 
or be extended to any district or tract of country for the time 
being excluded from the operation of the Indian Regisnradon 
Act, iSyy,^ under the power conferred by the firs: secdoa of thai 
Act or otherwise.** 


* This reference to British Burma snould no’r oe read as rererring to 
Lower Burna3.—S« the Upper Burma Laws Act (XX. of iSSSj, s. 4, oad 
now the Burma Laws .Act (XIII of iSgS}, by which, .Acc XX. of iSSo has 
been repealed The Chief Commissioner is now Lieutenant-Gorercor of 
Burma. — Proclamation, dated gch April iSpy, in trirfsrjf 
1897, Pt. I., p. 261. 

T Act IV. of iSSa has, from the ist January 1803, bean esteaded to — 
(l) the %irhoIe or the territories (other than the Schaduled Dlscics) 
under the admimstratiou of the GcTemmsar of Bombay ' 
Bombay Gavsmmjni Gaaiitj,. 1893, Pt. l„ p. lOyt; j and 
(a) the area included within the local limits of the ordiaarr drf: 
jurisdiction of the Recorder of Rangoon Gasisit^ 

1S93, Pc. I , p. 373). 

5 The words quoted have been inserted by Act VL of 1504- 

§ No such exemption has yet been made. 

] The two clauses qaatea have been snasticuced for the cn^inal 
clause by the Transfer of ftopecty Act (zSSa) Amendment Act (IH. of 
1883), s I. S. 54, paras, a and 3, and ss 39, 107, and 103 cf the Transfer 
of Property Act, iSSa, wrich respect to the transfer of property oy teeter- 
ed instrument, shall, on and from the commencement of the Cantonments 
Act (XIII. of 1S89), extend to every cantonment in Brirish India.— oT*? 
the Cantonments Act (XIII. of 1SS9), s- 3a 

^ Act III. of 1S77. 

** This clause has bean added by .Act III. c: 1885, s. a. and is to be 
deemed to have been added from tne date os which Act IV'. of 1S82 cams 
into force. 
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Evidence, admissible when statement forms part of conTcrsation, bool^ be,, 
s sg. 

docnmentaiT, ss 6i-ga 
ezcinsion of oral by documentary, ss. gi-ioo. 
inadmissible as to meaning of languid when document applies 
accurately to existing &cts, s 94. 
of afbirs of State, admissibility of, s 133 
of attorney, barrister, &c , as lad-tflS. 

of contemporaneous agreement vaiying terms of document, who 
may give, s gg 

Evidence Iw dumb witness, mode of giving, s 1 ig 

cn fact when not admissible under Civil Procedure law, s, 5, ei^I. 
of husband or wife, is iso-iaa 

of oral agreement varying terms of contract, be , exclusion of, 
s ga 

of parties to suits s tso 
of judge or magistrate, s lat. 
of public officer, s 104. 
of magistrate or police-officer, s 195 
of int^reter, ss isy-taS 

of terms of contract, be , in form of document, a gt 
of witness when relevant for proving, in anteeqnent proceeding, 
truth of farts stated, a 33 
ora', ss 59, 60 

must be direct, s 6b 
proof of facts I7, a 59 
primary, a 6 a 
secondary, ss 63, 65, 66 

to explain ambiguous or defective document, exclusion of, s 93, 
jndf e to decide admis ibiliiy ot, a 136 

what matters may be proved when relevant statement proved under 
a 3s or 31 s 158 

improper Emission of, when no ground for new trial, s 167. 
improper rqecnon of, when no ground for new trial, s 167 
Examinahon. See Evtdena 

of witness as to written document or contents, s. I 44 
of witness See Wtinea 

Examination-in-chief of witness, meaning of, a 137 

must rdate to relevant facts^ s 138 
leading qnesbon, when may be asked, s. 


leading question, when may not be asked, s. 



ashed in, s 154 

Examinations of witness, order of, a 138 

Exclusion of evidence to explain ambiguous or defective document, s 93 

as to meaning of language when document appli" 
accurately to existing facts, s 94 . 

of oral agreement vaiying terms of written contraci, 
, s 93. 



** ‘ actionable claim. ^ means a claim ta any debt^ ctber :riin a 

debt secured br morts^ageoiimmoveabla 

* actionable claim. : * 

pi.UP'; 

of moveable property, or to any 




for relief, whether such debt or henencal interes: be esistent, accru- 
ing, conditiocal, or contingent : '** 

and a person, is said to have notice " cr a fact waen ne act-. 
' ually knows that tact, or when, but fer 

“notice^ •tvilml abstention irom an inquiry or 

search which he ought to have mace, cr gross cegrgence, he would 
have known it, or wnen informatbs. cf the tact isgiventoorcctain- 
ed by hts agent under the circumstances mentioned in tne Inc.aa 
Contract Act, s. 220* 


Eoactmeats relating to ihs ^ Cnivpi.e4S aC.d *eCLuS& cf 

contracis to be taken as pare this Act which relate to contracts shall 
of Act IX. or 1S73, Qg taken as part ct the Indian Contract 

Aca ibja.f 

And sections 54. paragraphs 2 and 5, 59. icy, and 125 shall 
be read as supplemental to tne Indian Regtaoratijn Act, ri^yy.f 


CHAPTER iLi! 

Of Ts-vnsfess of PaorFsiY by Act oy Pasrius. 

(A.) — Transfer <?/ Fropiri}^ znaethir JifoiecsPi cr ihsm’reaf.V. 

5 . In the following sections ‘'transfer of property '' means 
“Transfer of pcocerii*” an act by which a living person conYeys 
deSned. * * property, in present or in future, to one 

or more other living persons, or to himself and one or more ether 
living persons, and “ to transfer property”' is to perfarm sum aca 


’This deSoiiioB 0: “ aciiocafale ebire" has ceea iassreei ay the 
Transfer of Property Act (Ih of tscoj, s. 2. 

T Act IX, of 1S72. 

4 This paragraph has been aacec by the Tratssfer of ProcerQ* Acc 
(1SS2} Amendmeac Act (ilh of s, 3, 

4 Sda tne Indian Registration Act (III. cf iS 77 }. 
il XoStung m Ch, il. ts to be ceented to aaect cay tu’e of Khtca, 
Muhammadan, or Baddhxst Taw.—iStv s. o., sspra. 
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Facts, not xeqalrlng' proof, so 56-58. 
jndicially noticed, s 56. 
proof of, by oral evidence, s. 59 
Fast, public, when judicially noticed, a fy. 

'Festivals, public, when judicially noticed, s. 57 

Flag, national, of Fordgn State, fte , when judicially noticed, s 57. 

Fotdgn expressions, evidence admissible to show meaning oF, s 98 

i 'ttdicial records, presumption as to certified copies of, s 86. 
aw, opinions of experts on relevancy of, s 45. 

Forfeiture, witness not excused from answering on ground of exposure to, 
ss. 133, 146, 147. 

Fraud in obtaining judgment may be proved, s. 44. 

Fraudulently acting, a bet, a 3, ill. (d) 

Funchons of Indian public oflBcers when judicially noticed, s 57. 

G. 


Gaxetta, statement made in, s ‘17. 

presumption as to genuineness of. s 81 
GeatUe ofjndtat nobce in, of cession of British territory proof of, s iij. 
General Clauses Act, 186S, ss 7 and 8 repealed, s a and schd 
General custom or right defined, a 48 
Genmneness of documents, &e See Pntutnphan 
Geographieal divisions of the world, when Court must take judidal nonce 
of, s 57. 

Good character, relevancy of, in criminal proceedings, s 53. 
faith, actmg in, is a fact, s 3, ill (cfj 
facts showing exKtence of, s 14 

burden of proof where one party sbnds in position of active 
confidence, s in 

Good will, facts showing existence of, s 14 
Government See Nohfieatiatu af Gavernnunt 

Gazette of Local Government, &e, presumption as to 
genuineness of, s 81. 

Grant, evidence of terms of, when in form of doenment, s 91. 
examination of witness as to its being in writing s 144. 
exclusion of evidence of oral agreement varying terms of, unen 
in form of domment, s 92 
Grounds of (pinion. See Opimon 


H. 

Handwriting, identity of, relevany of opinions of experts on, a 45, 
proof of, when necessary, s. 67 

re]eran<7 of opinions as to, s 47 . , 

High Court certain questions asked by attorney, ftc., without nasonaUe 
grounds may be reported to, s 150 
Highly improbable, s 11 (3), 
probable, s 11 (a) 

Holidays, publm, when ju&cially noticed, a 57 ,, 

Hostilities between British Crown and other States^ &c,, commencemencr 
&c,, of, judicially noticed, a 57. 
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TRANSFER OF PROPERTY. 


IX 


own, is competent to transfer such property, either wholly or in 
part, and either absolutely or conditionally, in the circumstances, 
to the extent, and in the manner, allowed and prescribed by any 
law for the time being in force. 

8. Unless a different intention is expressed ,or necessarily 
_ . , , implied, a transfer of property passes 

Operation ol iranofor. fo^hwith to the transferee all the Interest 

which the transferor is then capable of passing in the property, and. 
in the legal incidents thereof. 

Such incidents include, where the property is land, the ease- 
ments annexed thereto, the rents and profits thereof accruing after 
the transfer, and all things attached to the earth ; 

and where the property is machinery attached to the earth, the 
moveable parts thereof ; 

and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the locks, 
keys, bars, doors, windows, and all other things provided for per- 
manent use therewith ; 


and where the property is a debt or other actionable claim, 
the securities therefor (except where they are also for other debts 
or claims not transferred to the transferee), but not arrears of 
interest accrued before the transfer j 


and, where the property is money or other property yielding 
income, the interest or income thereof accruing after the transfer 
takes effect. 


9. A transfer of property may be made without writing in 

0«1 transfer. 

expressly required by law. 

10. Where property is transferred subject to a condition or 
Condition restraining ali- limitation, absolutely restraining the 

enation. transferee or any person claiming under 

him from parting with, or disposing of, his interest m the property, 
the condition or limitation is void except in the case of a lease 
where the condition is for the benefit of the lessor or those claiming 
under him : provided that property may be transferred to or for the 
benefit of a woman (not being a Hindu, Muhammadan, or 
Buddhist), so that she shall not have power during her marriage to 
transfer or charge the same or her beneficial interest therein. 
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Insulting qnesUons, Court to forbid, s 158 
Intention, Having an, is a fact, s 3, ill. (d). 

facts showing, a 14. 

Intentional act^ s 1 j 

Interest, statement against, s 3a, para 3. 

Interpr^boU'Clause, s 3 
Inteipreter See Ttan^alar. 

communication made to, when diselosable, s I87. 

when not disdosable, s, 137. 

(reiver of privilege, s laS. 

Introduction of fact in issue or relevant fact, s g. 

J- 

Toumals, presumption at to, s 81. 

jfudge when compellable to answer question as to conduct or judicial 
hnowlcii^, s lai. 

Judge maf be examined as to other matters which oecnrred in his pre- 
sence, s lai 

power of, as to translation of document produced I7 witness, s ifiS 
must decide npon proved relevant facts, a idj 
poirer of, to compel person to write for comparison, s 73 
to decide as to rdevancy of facts, s 136 
to inspect document produced by witness, s 168 
to examine witness, and order production of documenti 
s Ids 

Judgment, fraud or collusion in obtaining, or incompeteucy of Court, may 
be proved, s 44 

Judgments, &c , of Courts of justice when rdevan^ ss 4044 
when relevant to bar second suit or trial, s 40 
in probate, &c, jnnsdietion, of what conclusive proct, 
s 41 

relevancy of, s 41 . 

in other than probate, &c, jurisdiction, lelevanigr ana 
e&Nt of, s 43 

other than above^ when relevant, s 43 
must be based upon proved relevant facts, s id5 
Judicial notice, facts of which Court must take, s 57 

takes not necessary to prove, s 

Judicial proceedings be''ore Courts and Courts-martial, Act applicable 
to, a I 

Jury, questions to witness by, s idd 

K. 

Knowledge, facts showing existence of, s 14 

L 

Landlord and tenant, burden of proof as to relationship in ease of, s 109 
estoppel of tenant from denying title of, s. xid. 
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15. If, on a transfer of property, an interest therein is created 
Transfer to Cl.», some of fox the benefit of a class of persons 
whom come under sections With regard to some Of Whom such 
13 and 14 interest fails by reason of any of the 

rules contained in sections 13 and i4i such interest fails as regards 
the whole class. 


16. Where an interest fails by reason of any of the rules 

Transfer to take effect on contained in sections 13 . I4,andi5, 
failure of prior transfer. any interest created in the same trans- 
action, and intended to take effect after or upon failure of such 
prior interest, also fails. 


17 The restrictions in sections 14 , 15 , and 16 shall not apply 
Transfer in perpetuity for to property transferred for che benefit 
benefit of public. of the public in the advancement of 

religion, knowledge, commerce, health, safety, or any other object 
beneficial to mankind 


18. Where the terms of a transfer of property direct that the 
^ ^ income arising from the property shall 

D,ract,o»forscc«mulai,on. a„nmulctld, such ireoiion shall be 

void, and the property shall be disposed of as if no accumulation 
had been directed 


Exupiton , — Where the property is immoveable, or where 
accumulation is directed to be made from the date of the transfer, 
the direction shall be valid in respect only of the income arising 
from the property within one year next following such date ; and, at 
the end of the year, such property and income shall be disposed of 
respectively as if the period during which the accumulation has- 
been directed to be made had elapsed. 


19. Where, on a transfer of property, an interest therein is 
^ ^ created in favour of a person without 

es e in eres . ^ Specifying the time when it is to take 

effect, or m terms specifying that it is to take effect forthwith, or 
on the happening of an event which must happen, such interest is 
vested, unless a contrary intention appears from the terms of the 
transfer. 

A vested interest is not defeated by the death of the transferee 
before he obtains possession. ' 


Explanation — An intention that an interest shall not be vested 
is not to be inferred merely from a provision whereby the enjoy- 
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Jdiarriage, eomnmnications during, prinleged from disclosure s. 12a. 

not generally admissible^ $. 122. 
when admissible, s 122 

Matrimonial jurisdiction, relevancy of judgments in, s. 41 
JdaUers of State, document produced by witness referring to, s. i6a. 

" May presume," defined, a 4 

Meaning of wo^or terms, releranigr of opinions as to, s 40 
Memorandum of evidence, presumption as to, s. 80. 

Mental condition included in " fact," s. 3 

Mind, stats of Sw R^evantyiif Facts 

Mot^;agee, production of moitgage*instmment by, s 130. 

Motive for fact In i^sue or relevant fact, s 8 

Municipal body in British India, jiroof of proceedings of, s. 88. 


N. 

I 4 ames of Indian public officers, when Court must take judicial notice of, s. 57. 
} 4 ational flag of foreign sate, &e, when Court must take judicial notice 
of,s.S7* , . 

Mative states, proof of cession to, s. 113 
Navy of Her Majesty See Ariteias ^ War. 

Negligence, £Bet8sh.iwing existence of, s 14 
New matter introduced in re-ezaminabon, s. 138. 

cross-examination upon, a. 138 
Newspapers, presumption as to genuineness of, s 81. 

New trial, improper admission or rejection of evidence, when no ground for, 
a. 167. 

Noo-existenee of facts, evidence of, a. 5 
Notary public, seal of, judicially noti^, a 57. 

Notice to produce, rules as to, a 65 
See PniumfhoH 

document produced under, par^ prodndng, entitled to 
have it in evidence, s. 163 

if production refused, when parfy refusing can afterwards 
give document in evidence, a. 164. 

Notification in Gaaette if India of cession of British terntory, s 113 
Notificatwns, statement at fact in Government, s 37. 

of Government, how proved, a 78. 

"Not proved,” when a foct is said to be, a. 3. 

Number of witnesses, a. 134. 

o. 


Obsolete euressiona, evidence admissible to show meaning of, s. gS 
Occasion of relevant facta or facts in issue, a. 7. 

O^ce, conspiracy to commit, a. 10. 

source of informabon as to commission of, magistrate^ and police* 
officer not compellable to disclosa, a. 125 
Offensive questions, Court to forUd needlessly, a 152. 

Officer, afwhvits pmsented to. Act not applicable to, a. i. 

Offidal character, presumption as to, a 
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24. Where, on a transfer of properly, an interest therein is 
TiansiwtosttcVvo£c«Um‘ to accrue to such of certain persons as 
pereons as survive at some shall be Surviving at some period, but 
period not specified. esact period is not specified, the in- 

terest shall go to such of them as shall be ahve when the intermediate 
or precedent interest ceases to exist unless a contrary intention 
appears from the terms of the transfer. 

Illusiraiton 


A transfers property to B for life, and after his death to C and D 
equally to he divided between them, or to the survivor of them. C dies 
during the life of B. D survives B At B’s death the property passes to D, 


25. An interest created on a transfer of property, and de- 


Conditional transfer. 


pendent upon a condition, fails if the 
fulfilment of the condition is impossible. 


or is forbidden by law, or is of such a nature that, if permitted, it 


would defeat the provisions of any law, or is fraudulent, or involves 
or implies injury to the person or property of anottier, or the Court 
regards it as immoral or opposed to public policy. 


lllustraiiotts. 


(ja.) A lets a farm to B on condition that he shall walk a hundred 
miles in an hour. The lease is void. 

{!/,) A gives Rs. 500 to B on condition that he shall marry A’s daughter, 
C. At the date of the transfer, C was dead. The transfer is void. 

(c ) A transfers^Rs 500 to B on condition that she shall murder C. 
The transfer is void 

(d) . A transfers Rs 500 to his niece C if she will desert her .husband. 
The transfer is void. 


26. Where the terms of a transfer of property impose a 
Fulfilment of condition pre* condition to be fulfilled before a person 
cedent. can lake an interest in the property, the 

condition shall be deemed to have been fulfilled if it has been sub- 
stantially complied with. 

Illusirafions. 


(a ) A transfers Rs 5,000 to B on condition that he shall marry with 
the consent of C, D, and E. £ dies B marries with the consent of C and 
D. B is deemed to have fulfilled the condition. 

C6 > A transfers Rs 5,000 to B on condition that he shall many with 
the consent of C, D, and E. B marnes without the consent of C, D, and 
£, but obtains their consent after the marriage. B has not fulfilled the 
condition. 


9^ XNDSX TO THE EVXSEHCE ACT 

Pleader, certain questions asked 1 ^, without reasonable grounds, mar be 
reported to High Cou^ s 150 

communication made to, or for dient, when disdosable, s 136 

when notdibclosabl^ 
s 126 

waiver of privilege, s is8. 

Pledgee, production of document by, s 130 

Police officer, confession to, not provable against accused, s 25 

while in cttstony of, when provaUe against ae* 
cubed s sfi 

how much provable 
against accused, s 27, 
not compellable to disclose whence information obtained, s 125 
Portrait, statement made on family, b 32, para 6 
Position in life of witness, questions in cross-examinataon to discover, 

bs 146, 150 

not to be a»]ced without reason' 
able grounds, s 149 

when Court may report asking of question 
to High Cour^ s. 150 

Power of Judge. See Judge 
Powers'Of'attomey, presumption as ti^ s 85 
Preparation for fact in issue or relevant fact, s. 8 
Piesamption See Death. 

as to document produced as record of evidence, s 80 
certified copies of foreign judicial records, s 86 
books, maps, and chares, s 17 

eaecntion, Sec , of document not produced after notice 
s 89 

documents thirty years old, s 90 
existence of probable facts, s 1 14 
genuineness of book of laws and reports of decisions, s 84. 
certified copies, &c , s 79 
document admissible in England or Ire* 
land without proof of seal or aignaturs, 
s 82 

gaxettes, newspapers, copies of pnvate- 
Acts of Parbament, and other documents, 
s 8x. 

maps and plans, s 83 
powers-of-attornay, s, 85 
telegraph messages, s 
Presumptions as to documents, ss 79 90. 

Previous conviction See Conmettoa 
Fnmaiy evidence, how far counterpart is, s 62 

printed document, ftc , is, s 6a 
meaning of, s 62 
proof of document I7, s 64 

Principal and agent, burden of proof as to rdationsh'p in case of, s 109. 
Pnnted document, how &r primary evidence, s 62 
words are ' documents,' s 3 
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Pnor disposition not af- 30. If the ulterior d-sposition is 

fected by invalidity of ul- not Valid, the prior disposition is not 
tenor disposition. affected by It. 


lllusiraiton. 


A tiansfers a farm to B for her life, and, if she do not desert her 
husband, to C B is entitled to the farm during her life as if no condition 
had been inserted 


31. Subject to the provisions of section 12 , on a transfer of 
^ , ... X r pro*perty, an interest therein may be 

shSiSrto have eSMt m" created with the condition superadded 
case specified uncertain event that It shall cease to exist in case a speci-* 
happens or does not happen, uncertain event shall happen, or in 

case a specified uncertain event shall not happen. 

lllusiraiions. 


(a ) A transfers a farm to B for his life, with a proviso that, in case 
B cuts down a certain wood, the transfer shall cease to have any effect. 
B cuts down the wood. He loses his life-interest in rhe farm. 

(6 ) A transfers a farm to B, provided that, if B shall not go to Eng- 
land within three years after the date of the transfer, his interest in the 
farm shall cease- B does not go to England within the term prescribed^ 
His interest in the farm ceases. 


32. In order that a condition that an interest shall cease to 
Such condition must not cxisi may be Valid, It IS necessary that 
be invalid. the event to which it relates be one which 

could legally constitute the condition of the creation of an interest. 


33 . Wnere, on a transfer of property, an interest therein is 

created subject to a condition that the 
person taking it shall perform a certain 
act, but no tune is specified for the per- 
formance of the act, the condition is 
broken when he renders impossible, permanently or for an inde- 
finite period, the psiformance of the act. 


Transfer conditional on 
pertonnance of act, no tune 
being specihed for perform- 
ance. 


34 Where an act is to be performed by a person either as a 
Transfer conditional on condition to be fulfilled before an in- 
performance of act, tune be- terest created on a transfer of property 
ing specified. jg gnjoyed by him, or as a condition on 

the non-fulfilment of which tlie interest is to pass from him to an- 
other person, and a time is specified for the performance of the 
act, if such performance within the specified time is prevented by 

Act IV , 1832 —2 



98 IKOSX TO THE EVIDEHCl ACT. 

Proof, of docnmentB by primary evideaee, a. 64. 

.of execttbon of document required by law to be attested, s. 68. 

when attesting witness cannot bs 
found, or ezecntion in the Uni* 
ted Kingdom, s. 6 g. 
when attesting witaess deoia 
execution, s 71 

facts by oral evidence, a 59 
handwriting and aignature when necessary, s 67. 
public document by production of certiB^ copy, s 77. 
wills under Indian Snccession Act, s 91 
legitimacy, in what cases birth during valid marriage conclusive, 
a. zia 

fact, no particular numbsr of witnesses neeessaiy, s 134. 

' Ptoper custody' defined, s 90 

Protest captun when rdevant, s. 3a, ill (&} 

' Proved ' when a fact is, a 3 

Provincial expressions, evidence admissible to show meaning of, s. 98 
Public book, register, or record, entry in, a 35. 
documents, a 74 

certified copies of, s 76 

proof of, by production of certified copies s. 77. 
certain, s 78 

festivals, &e , when Court must take judicial notice of, s S 7 > 
officer, ptojf of appointment of, s gt 

when not compellable to disclose official communications, 
a 1S4. 

officers, Indian, accession to office, ftc., of, when Court must tske 
judicial notice of, s 57 

record, &c , relevancy of entry in, made in performance of duty, s 
35 - 

right, statement as to, s, 3a, para 4. 

Q. 

Question asked without reasonable grounds, when may be rqiorted to 
High Court, 8 ISO. „ , 

SeeA/fmmr, lMdtngQg$iho», Rihwauy of Fact* . 

Wttna*, Wtlnm, ate. 


R. 

I 

Rape, impeaching credit of proseeutnx for, s 155, d. (4). 

Rwness, facts snowing existence of, s. 14. 

Recitals in Acts or notifications, s 37 u nn 

Record of evidence, presumption es to documents pnrportiug to be, s no 
Re-examination of witness, meaning di, s 137 t rt 

on now matter introdnced by pormissioij « 
Court, a. 138. 
to what direetM, s. 138. 
to character, s. 140. 
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Exupiion to ihi Icsi-pncding four rtilis . — Where a paracalar 
benefit is expressed to be conferred on the owner of the property 
irhich the transferor protesses to transfer, and suets oenefit is ex- 
pressed to be in lieu of that proper^, if such owner claim the 
property, he must relinquish the particuiar benefit, but he is nor 
bound to relinquish any other benefit conferred upon him by the 
same transaction 

Acceptance of the benefit by the person on whom it is confer- 
red constitutes an election by him to confirm the transfer, if ne is 
aware of his duly to elect, and or tnosa circums'ances which would 
influence the judgment of a reasonable man in. making an eiecdoa, 
or if he waives enquiry into tae circumstances. 

Such knowledge or waiver shall, in the absence of evidence to 
the contrary, be presumed if the person on whom the oanefic has 
been conferred has enjoyed it for two years without doing any act 
to express dissent. 

Such knowi ledge or waiver may be inferred from any act or 
his which readers it impossiole to place the persons interested in the 
property professed 10 be transterred in the same coaiifion as if 
such act had no: been dons. 

IIliuiraaoK, 

A traasters co B aa estate co which. C is eatitlsd, aad, as aarc of chs 
same transacdoa, gives C a coal-miae. C takes possessloa of the miaei 
aad axhauscs it. He has thereby coaSrmed. tas tcaasfer of ihe ss:ste ro S. 

If he does not, wicnin one year after the date of the 
transfer, signify to the transferor or his representatives his 
intenuon to confirm or to dissent from the transfer, the transferor 
or his representarlves may, upon the expiration of that period, 
require him to make his electioa: and, if ae does not comply with 
such requisition withiu a reasonable time after he nas received it, 
he shall be deemed to have elected to confirm me transfer. 

In case of disability, the electioa shall be postponed nnfil the 
disability ceases, or until the election is made by some compe'enr 
authority. 

36. In the absence of a contract or local usage to the coa- 

Appordonmsntof penodi- annulti^, pensions, divt- 

cai payments oa deteemin* dends, and Other periodical payments ha 
person txie nature 0: income, snail, *upca ms 

" * transfer of the interest of the pe^on 
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INDEX ID IHE XVmENCB ACT. 


Relevancy of oral admission as to contents of document, s aa. 

previous conviLtion in criminal proceedings, s. 54 
statement as to fact of public nature contained in certain Acts 
or notifications, s. 37 
in maps, charts, and plans, s 36 
of law of country contained in law-book, s. 38 
or act of conspirator, s. 10 
statements, s 8. 

' Relevant ' defimtion of, a 3 

Relevant fact, existence of course of business when a, s 16. 
facta. See Rdnatuy ^ Facts 

examination-in-chitf and cross-examination of witness must 
relate to, s 138 

proved Judge must dmde upon, s 165 
when evidence of, admissible, s. 5. 

facts not otherwise relevant, become^ 8.11 
written or verbal statement of, by person dead, or whs cannot 
be found, &c , when releiant, s. 38 
Religious foundation, relevancy at opinion as to constitution of, s. 49 
Repeal of rules and laws, a a. 

Reports of decisions, relevancy of, s 38 

presumption aa to genuineness of, s 84 
Reputation, a. 3, ill. (e). 

Xu Juduata, a 40 

Reversal of decision, improper admission or rejection of evidence, when no 
ground for, s. 167 

Right, rdevAncy of facta as to existence of, s 13 

of opinions as to existence of general, s 48. 

Rule of the road, Court must take judicial notice of, s 57 
Rules of evidence repealed, s a. 

s. 


Scandalous questions, when Court may forbid, s 151 

not forbid, s 151. 

Science, opinions of experts on point of, s 45 
Seal, comparison of, with admitted or proved seal, s. 73 
presumption as to genuineness 0^ s 8s 
Seals of Courts, See , of what seals Court must take judicial notice s 57 * 
Second suit or trial, relevanigr of judgments, See., to bar, s 40 
Secondary evidence, after notice to produce, s 66 
certified copies, a 63 
other copies, a. 63 
how far counterpart is, s 63. 
meaning of, s 63 .. . r 

when admissiDle of existence, condition, or contents or 
dacament,s 65. 

Series of similar occurrences, s 15 . 

I letters or papers, s.a^emont contuned In ducnment forming pirt m, 

s 39 ' 

Servant of legal practitioner, communications to, s. ray. 

SeeXffwffO'/ SarruUr. 
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existence of such circumstances, they shall, as between the transferee 
on the one part and the transferor and other persons (if any) affected 
^by the tranter on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the existence of 
such circumstances, has acted in good faith. 

Illusiraiion. 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part of 
such property, to B. B satisfies himself by reasonable enquiry that the 
income of the property is insufficient for A’s maintenance, and that the sale 
of the field is necessary, and, acting m good faith, buys the field from A. 
As between B on the one part and A and the collateral heirs on the other 
part, a necessity for che sale shall be deemed to have existed. 

39 Where a third person has a right to receive maintenance^ 
Transfer where third person or a provision for advancement or mar- 
ls entitled to maintenance. riage, from the profits of immoveable 
properly, and such property is transferred witn the intention of 
defeating such right, the right may be enforced against the 
transferee if he has notice of such intention, or if the transfer is 
gratuitous ; but not against a transferee for consideration and without 
notice of the right, nor against such property in his hands. 

lllusiratton, 

A, a Hindu, transfers Sultanpur to his sister-in>law B in lieu of her 
claim against him, for maintenance in virtue of bis having become entitled 
to her deceased husband’s property, and agrees with her that, if she is 
dispossessed of Sultanpur, A will transfer to her an equal area out of such 
of several other specified villages in his possession as sne may elect. A 
^ells the specified villages to C, who buys in good faith, without notice of 
the agreement B is dispossessed of Sultanpur She has no claim on the 
villages transferred to C 

r t 

40. Where, for the more beneficial enjoyment of his own 
Burden of obligation im- immoveable property, a third person has, 
posing restriction on use of independently of any interest in the im- 

moveable property of another, or of any 
easement thereon, a right to restrain the enjoyment of the latter 
property, or to compel us enjoyment in a particular manner, or 

where a third person is entitled to the benefit of an obligation 
or of obligation annexed to arising out of contract, and annexed to 
.ownership, but not amount- the Ownership of immoveable property, 
mg to interest or easement, jjuj. jjqj. amounting to an interest therein 

or easement thereon. 
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mam to tbe svidbhcs aci. 


Statements^ wntten or verbal, by several persons, and expresses feel* 

mg, &»,, rdevantto matiwin 
question, s 32 (d). 

Statutes repealed, s. a and sehd 

Snbtiacting from terms of mitten contract, &e , See Bxelumn of Smdetut. 
Snit See JFudgmtttis, &e 

of what facts eiddence admissible m, s 5 
for damages, releva''cy of facts in, s 12 


T. 


Technical eiquession, meaning of, eWdenee admissible to show, s< g8. 
Telegraph messages, presnmption as to, s 88. 

Tenant See LaudloM and Teuatit 

estoppel of, from denying landlord’s title, s 116 
Tender years, person ai, when incompetent as witness, s 118. 

Tenets of body of men or frunily, relevancy of opinions as to, s 49 
Terms, lelevani^ of opinions as to meaning of, s. 49 
Terntoiy, proof of cession of British, s 113 
Threap confession cansed by, s 24 

Time at which any fact in issue or relevant fact happened fa Is fixing, s 9. 
Tide of Ac^ shores i. 

foreign State, &c , when jodieially noticed, s 57 
landlord, estoppel of tenant from denying . » 1 16 
Tide deeds of witness not a party production of, k 130 
Titles of Indian public ofiScerx, when judicially noticed, s 57 
Tombstone, statement at to relationship made on, s 32, para 6 
Transacbon, facts forming parts of same, s. 6 
See X^ovaney Facts 

Translation of document prwuced bj witness, s l6a. 

Translator. See IvUrfrittr 

divulging contents of document directed to be kept secret, s 162. 
Treabses See Bxpni, Fnfmional Troatuo 
Trial (new) SeoJfm Tngl, JadgmenU 
Tnbunals, Acts of, s 74. 


u. 

United Kingdom, proof* of document required by law to be attested when 
executed in, and atteabng witness cannot be found, s 69 
Usages of body of men or family, relevant of opin'onr as to, a. 42 


V. 

Vakil, certain quesbons ashed by, without reasonable Igronuds, may be 
reported to High Court, s 150 

Vakil commnmcatuin made to, by or for client, when disdosable, s iso 

not disdonble^ s iso 
waller of privilege, a laS 

Varying terms of document, who may give evidence of contemporaneous 
^ agreement s. 99. 
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Ulusiration, 

A, a Hindu, who has separated from his father B, sells to C three fields, 
X, Y, and Z, representing that A is authorized to transfer the same. Of 
these fields, Z does not belong to A, it having been retained by B on the 
partition , but, on B's dying, A, as heir, obtains Z. C, not having rescinded 
the contract of sale, may require A to deliver Z to him 


44 . Where one of two or more co-owners of immoveable pro- 


Transfer by one co-owner. 


perty, legally competent in that behalf, 
transfers his share of such properly or 


any interest therein, the transferee acquires, as to such share or 
interest, and so far as is necessary to give effect to the transfer, 


the transferor's right to joint possession or other common or part- 
enjoyment of the property, and to enforce a partition of the same, 
but subject to the conditions and liabilities affecting, at the date of 


the transfer, the share or interest so transferred. 


Where the transferee of a share of a dwelling-house belonging 
to an undivided family is not a member of the family, nothing in 
this section shall be deemed to entitle him to joint possession or 
other common or part-enjoyment of the house. 


45. Where immoveable pioperty is transferred for consider- 
joint transfer for consider- ation 10 two or more persons, and such 

ation. consideration is paid out of a fund 

belonging to them in common, they are, in the absence of a contract 
to the contrary, respectively entitled to interests in such property 
identical, as nearly as'may be, with the interests to which they were 
respectively entitled in the fund ; and where such consideration is 
paid out of separate funds belonging to them respectively, they 
are, in the absence of a contract to cue contrary, respectively entitled 
to interests in such property in proportion to the shares of the 
consideration which they respectively advanced 

In the absence of evidence as to the interests in the fund to 
which they were respectively entitled, or as to the shares which they 
respectively advanced, such persons shall be presumed to be equally 
interested in the property. 

46. Where immoveable property is transferred for considera- 

Transfer for consideration persons having distinct interests 

by persons having distinct therein, the transferors are, in the ab- 
interests . sence of a contract to the contrary, entitled 

to share in the consideration equally where their interests in the 
property were of equal value, and, where such interests were of un- 
equal value, proportionately to the value of their respective interests. 



104 INDKZ TO TBS SYTOBNCS ACT. 

Witness, power of Judge to examine, s 163 

not a parfy, btle-deeds of, when compellable to produce s 130 

not compellable to prodnce, s 130 
not excused from answerii g on ground that answer will cnminate, 
SB 132-147 

oral evidence of, as to statements I9 other persons of contents of 
documents when admissible, s 144 
order of examinations of, a 13S 
paxij to civil snit, and h laband or wife, eomD"tent, s 126 
production of document by s 1S2 

proof of former statement of, to corroborate later testimony, a 157. 
queahona to, by inry or assessors, s. 166 
re-examination of See Xf-examtna/ton ^ Wtinets 
refreshing memory by reference to wnhng, s i ^ 

when made by 
witness, s. 159 
by another person, 

■ s 159 

when witness m ay 
refertoeopy,a 159. 

refreshing memory by reference to writing may be cross eximined 

upon it, s 161 

statements by person who cannot be called, ss 3a, 33 
to character, cross-examination and re examination or, s 140 
translation of document produced by, a 162, 
when compellable to answer question in cross examination tes'ing 

veraciiy, dec , s. 147 > 
m what case Conrt to decide, 
8 148 

' may testify to facte mentioned in document, s 100 
wife of accused, competent, in cnmmal proceedings, s 120 
Witnesses, ss. 118-134. 

what peraons competent, ss 118-133 
^mination of, ss 135*188 
no pmticular number necessary to prove fact, s. 134 
order of production and examination of, s. 135 
Writing IS a ‘document,’ a 3 

companson of, with admitted or proved writing, s 73 
dumo witness may give evidence bf, a up. 
when witness may refresh memory by reference to, a i 59 * 
to refresh witness's memory, adverse party entitled to production 
of, and may cross examine upon, s. 161 
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any person of whom he, in good faith, held such property, notwith-' 
standing it may afterwards appear that the person to whom such 
payment or delivery was made had no right to receive such rents 
or profits. 

Illusiration. 


A lets a field to B at a rent of Rs S0i and then transfers the field to 
C. B , having no notice of the transfer, in good faith pays the rent to A. 
B is not chargeable with the rent so paid 

51. When the transferee of immoveable property makes any 
Improvements made by improvement on the property, believing 
boitd-fide holders under de- m good faith that he IS absolutely entitled 
fective titles. thereto, and he is subsequently evicted 

therefrom by any person having a better title, the transferee has a 
right to require the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the transferee at 
the then market-value thereof, irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of such improve- 
ment snail be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has 
planted or sown on the property crops which are growing when he 
IS evicted therefrom, he is entitled to such crops, and to free in- 
gress and egress to gather and carry them. 

52 During the active prosecution in any Court having author- 
Tcansfer of property pend- ity in British India, or established beyond 
mg suit relating thereto. the limits of British India by the Gov- 
ernor-General m Council, of a contentious suit or proceeding in 
which any right to immoveable property is directly and specifically 
in question, the property cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding, so as to affect the rights 
of any other party thereto under any decree or order which may 
be made therein, except under the authority of the Court, and on 
such terms as it may impose. 


53. Every transfer of immoveable property, made with intent 

Fraudulent tonsfa. ? subsequent ttaus- 

ferees thereof for consideration, or co- 
owners or other persons having an interest in such property, or to 
defeat or delay the creditors of the transferor, is voidable at the 
option of any person so defrauded, defeated, or delayed. 



a INDUK FATAL ACCIDENTS. [ActZlll 

and allhongh the death sliail have been caused under such cl^ 
cumstances as amount in law to felony or other crime. 

And it is enacted further that every such action or suit shall 
be for the benefit of the wife, husband, parent, and child, if any, of 
the person whose death shall have been so caused, and shall be 
brought by, and in the name of, the executor, administrator, or re- 
presentative of tlie person deceased ; 

and in every such action the Court may give such damages!* 
as it may think proportioned to the loss resulting from such death 
to the parties respectively, for whom and for whose benefit such 
action shall be brought ; and the amount so recovered, after de- 
ducting all costs and expenses, including the costs not recovered 
from the defendant, shall be divided amongst the before-mentioned 
parties or any of them, in such shares as the Court, by its judg- 
ment or decree, shall direct : 


It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874), to be in force in the following Schednled 
Districts, navely •— 

(I) Sindh (see Garettt of Jndtn, 1880, Pt I , p 67a) . 

(а) Westjalpaigun (see Gaottle a/ IndiUt Ft I , p. 74 )' 

(3) The District of Hazanbagh, Lohnrdaga, and Manbnnm, 'and 

Pargana Dhalbhum and the Kolban in the District of Sing* 
bhum (ace Ganette o/Jndta, 1881, Pt. 1 , p 504) 

(4) The scheduled portion of the Mnapur District (see Goeeite 9 f 

Mia, 1879, Pt. I , p 383) • 

(5) Jaunsar Bawar (see Gaaetie of India, 1879, Pt I , p 388} . 

(б) The Schednled Districts of the Punjab (see Gamtle tf Mia, 

x88i, Pt. I ,p 483) • 

(7) The Scheduled Districts of the Central Provinces (see Gaeutt 

of India, 1879, Pt I , p. 771) : 

(8) The District of Syihet (see Gaattie of India, 1879, Pt. 

I , p. 631) i ^ „ 

(9) The rest of Assam (except the North Lushai Hills) (see Gaoale 

India, 1897, Pt 1 , p. sgp) : „ ,1 t 

(xo) The Porahat Estate in the Singbhnm District (see Gaeuu tf 
India, X897, Pt F "> 59 ) . j 

It has been extended, by notification under a. j of the laat-mentionen 
Act, to the following Scheduled Districts, namely — • « m t 

(x) Kumaon and Garhwal (see Gaoette if India, 1870, Ft i, 

P ®®®) ' , w J 

(a) The North-Western Provinces Tarai (see Gaeefto y 

X876, Pt I.,p SOS) , _ . 

* As to themeaaureof damages nnder this Act, see FiffsyM IngiMHani 

v.G.I.P’J^'Coi? Bom, O C.J., 113. Rataniai Y. G. /. *"• 

lao I Pt PD appeal, 8 id. 130. 
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and have the rights, mentioned *in the rules next following, or such 
of them as are applicable to the property sold : — 

(/.) The seller is bound — 

(a) to disclose to the buyer any material defect in the pro- 
perty of which the seller is, and the buyer is not^ 
aware, and which the buyer could not with ordinary 
care discover; 

(i) to produce to the buyer on his request for exammatioa 
all documents of title relating to the property which 
are in the seller’s possession or power ; 

(c) to answer to the best of his information all relevant 
questions put to turn by the buyer in respect to the 
property or the title thereto , 

(rf) on payment or tender of the amount due in respect of 
the price, to execute a proper conveyance of the pro- 
perty when the buyer tenders it to nim for execution- 
at a proper time and place; 

(e) between the date of the contract of sale and the delivery 
of the property, to take as much care of the property 
and all documents of title relating thereto which are 
in his possession as an owner of ordinary prudence 
would take of such property and documents; 

(/) being so required, the buyer or such person 

as he directs, such possession of the property as its 
nature admits ; 

(g) to pay, all public charges and rent accrued due in re- 
spect of the property up to the date of the sale, the- 
interest on all incumbrances on sucn property due 
on such date, and, except where the property is sold 
subject to incumbrances, to discnarge all incum- 
brances on the property then existing. 

(2.) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to tue buyer 
subsists, and that he has power to transfer the same . 

Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract with' the buyer that the 
seller has done no act whereby the property is incumbered, or 
whereby he is hindered from transferring it. 
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person as he directs, provided ihat, where the pro- 
perty is sold free from incumbrances, the buyer may 
retain, out of the purchase-money, the amount of 
any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so re- 
tained to the persons entitled thereto ; 

Cc) where the ownership of the property has passed to the 
bu>er, to bear any loss arising from the destruction, 
injury, or decrease- in value of the property not 
caused by the seller ; 

(d) where the ownership of the property has passed to the 
buyer, as between himself and tpe seller, to pay all 
public charges and rent which may become payable 
in respect of the propeny, the principal moneys due 
on any incumbrances subject to whicn the property 
is sold, and the interest tnereon afteiwaras accruing 
due. 

(d.) The buyer is entitled — 

(o) where the ownership of the property has passed to him, 
to the benefit of any improvement m, or increase in 
value of, the property, and to the rents and profife 
thereof ; 

(d) unless he has improperly declined to accept delivery of 
the properly, to a charge on the propeny, as against 
the seller and all persons claiming under him, with 
notice of the pa}ment to the extent of the seller^s 
interest in the property, for the amount of any pur- 
chase-money properly paid by the buyer in anticipa- 
tion of the delivery, and for interest on such amount ; 
and, when he properly declines to accept the deli- 
very, also for the earnest (if any) and for the costs 
(if any) awarded to him of a suit to compel specific 
performance of the contract, or to obtain a decree 
for its rescission. 

An omission to make such disclosures as are mentioned in 
this section, paragraph i, clause (a), and paragraph 5 , clause (a), is 
fraudulent. 

56. Where two properties are subject to a common charge. 
Sale of one of fcwo proper- Rnd one of the properties is sold, the 
ties subject to a common buyer is, as against the seller, in the 

absence of a contract to the contrary, 
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{d) An appeal shall lie from any declaration, order, or direc- 
tion under this section as if the same were a decree. , 

(e) In this section “Court” means (/) a High Court in the 
exercise of its ordinary or extraordinary original civil jurisdiction; 
( 2 ) the Court of a District Judge within the local limits of whose 
jurisdiction the property or any part thereof is situate; (j) any 
other Court which the Local Government may, from time to time, 
by notification in the official Gazette, declare to be competent to 
exercise the jurisdiction conferred by this section. 


CHAPTER iV. 


Of Mortgages of Immoveable Property and Charges. 


58. (<z) A mortgage is the transfer of an interest in specific 
“Mortgage,” “mortgag. Immoveable properly for the purpose 
or,” “mortgagee,” “mort- of Securing the payment of money ad- 
gage-money,” and “mort- vanced or to be advanced by way of 
gage-deed ' defined. existing or future debt, or the 

performance of an engagement which may give rise to a pecuniary 
liability. 

The transferor is called a mortgagor, the transferee a mort- 
gagee ; the principal money and interest of which payment is secur- 
ed for the time being are called the mortgage-money; and the instru- 
ment (if any) by which the transfer is effected is called a mortgage- 
deed. 


(b) Where, without delivering possession of the mortgaged 

Simolemortffaee property, the mortgagor binds himself 

^ ^ personally to pay the mortgage-money, 

and agrees, expressly or impliedly, that, in the event of his failing 
to pay according to his contract, the mortgagee shall have a right 
to cause the mortgaged property to be sold, and the proceeds of 
sale to be applied, so far as may be necessary, in payment of the' 
mortgage-money, the transaction is called a simple mortgage, and 
the mortgagee a simple mortgagee. 


Mortgage by conditional (0 Where the mortgagor ostensibly 
sale. sells the mortgaged property — 

I ' r 

on condition that, on default fof payment of the mortgage- 
money on a certain date, the sale shall become absolute, or ' 
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Rights and LiaUltius of Mortgagor. 

60. At any time after the principal money has become payable. 
Right of mortgagor to re- the mortgagor has a right, on payment 

deem. ot tender, at a proper time and place, of 

the mortgage-money, to require the mortgagee (a) to deliver the 
mortgage-deed, if any, to the mortgagor ; (h) where the mortgagee is 
in possession of the mortgaged property, to deliver possession thereof 
to the mortgagor, and (c), at the cost of the mortgagor, either to re- 
transfer the mortgaged properly to him, ot to such third person as 
he may direct, or to execute and (where the mortgage has been 
effected by a registered instrument) to have registered an acknowledg- 
ment in writing that any right in derogation of his interest transferred 
to the mortgagee has been extinguished: 

Provided that the right conferred by this section has not been 
extinguished by act of the parties, or by order of a Court. 

The right conferred by this section is called a right to redeem, 
and a suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any 
provision to the effect that, if the time fixed for pajment of the 
principal money has been allowed to pass, or no such tune has been 
fixea, the mortgagee shall be entitled to reasonable notice before 
payment or tender of such money. 

Nothing in this section shall entitle a person interested in a 
Redemption o£ portion o£ share only of the mortgaged property to 
mortgaged property. redeem his own share only, on payment 

of a proportionate part of the amount remaining due on the mort- 
gage, except where a mortgagee, or, if there are more mortgagees 
than one, ail such mortgagees, has or have acquired, in whole or 
in part, the share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall. 
Right to redeem one of ^be absence of a contract to the con- 

two properties separately trary, be entitled to do SO Without paj rag 
mortgaged. money due under any separate mort- 

gage made by him, or by any person through whom he claims, on 
property other than that comprised in the mortgage which he seeks 
to redeem. 

lll-ustraiton. 

A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A 
afterwards mortgages Y to B for Rs, 1,000, making no stipulation as ta 
any additional charge on Z. A may institute a suit for the redemption of 
he mortgage on Z alone. 


Act IV., 1882.-3. 
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GBNEBAt. CLAUSES ACT, X897. 

(b) " act,” used with reference to an offence or a civil 
« II wrong, shall mdnde a series* 

of acts, and words which rder 
to acts done extend also to it 
legal omissions : 

(j) *' affidavit” shall include affirmation and decloisr 
(, II tion in the case of persons by 
law allowed to affirm or declare 
instead of swearmg : 

(f) " hamster” shall mean a barrister of England or 

« n. u.i r n Ireland, or a member of the 
Barniter. Advocates in Scot 

land ; 

(S) ” Bengal Aef * shall mean an Act made by the 
ic n II Lieutenant-Governor of Ben- 

engal Act. I jjj QQQngji the In- 

dian Councils Act^ 1861 and 
189s: 

(d) ” Bombay Act” shall mean an Act made the 

•it> 1. All! Governor of Bombay In Coim* 
Bombay Act. under the Indian CouncBs 

Acts, 1861 and 189a: 

(7) ” British India” shall mean all territories Md 

olaces within Her Ma^ 
" BritW, Ind...» dominions which 

are for the time being governed by Hff Itojes- 
ty through the GovenumGeneial of India or 
through any' Governor or other officer subor- 
dinate to the GovemoivGeneral of India : 

(d ) " British possession” shall mean any part of 

"Bntiah poBtea- Majesty 8 United 
bIob.'* exclusive of the Unitea 

Kingdom, and, where partsof those dominions 
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Implied contrsicts by mort" 05. In ths Rbscncc of R COntfRCt tO 
^agor. the contrary, the mortgagor . shall 'be 

deemed to cSDntract with the mortgagee— 

(a) that the interest which the mortgagor professes to trans- 
fer to the mortgagee subsists, and that the mortgagor 
has power to transfer the same ; 

(3) that the mortgagor will defend, or, if the mortgagee be 
in possession of the mortgaged property, enable 
him to defend, the mortgagor’s title thereto ; 

(c) that the mortgagor will, so long as the mortgagee is not 

in possession of the mortgaged property, pay all 
public charges accruing due in respect of the pro- 
perty ; 

(d) and, where the mortgaged property is a lease for a term 

of years, that the rent payable under the lease, the 
conditions contained therein, and the contracts bind- 
ing on the lessee, have been paid, performed, and ob- 
served down to the commencement of the mortgage j 
and that the mortgagor will, so long as the security 
exists, and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease 
or, if the lease be renewed, the renewed lease, perform 
the conditions contained therein, and observe the con- 
tracts binding on the lessee, and indemnify the mort- 
gagee against all claims sustained by reason of the 
non-payment of the said rent or the non-performance 
or non-observance of the said conditions and con- 
tracts ; 

(0 and, where the mortgage is a second or subsequent in- 
cumbrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on 
each prior incumbrance as and when it becomes 
due. and will, at the proper time, discharge the 
principal money due on such prior incumbrance. 

Nothing in clause (c), or in clause (</), so far as it relates to the 
payment of future rent, applies in the case of a usufructuary 
mortgage. 

The benefit of the contracts mentioned in this section shall be 
annexed to, and shall go with, the interest of the mortgagee as such, 
and may be enforced by every person in whom that interest is, for 
the whole or any part thereof, from time to time, vjsted. 
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(75) ” District judge” ^hall mean the Judge oI>a 
« n- 1 • I.' T 4 ' If principal Civil (%nrt of 
011,1.* 3 ml«Won,l« 
shall not include a High Court m the esia^ 

' cise of its ordinary or extraordinary original 
civil jurisdiction : , 

> I 

(/d) "document” shall include any matter written, - 
L M expressed, or described 
Document." substance, hy 

means of letters, figures, or marks, or by more 
than one of those means, which is intended • 
' to be used, or which may be used, for the 
purpose of recording that matter : 

' A wtiting which is not legal evidence of the matter expressed 
’may yet be a docnment within the meaning of s ap of m I P* 
Code^ — Qtuen v. Shtfaet Ah, 3 B. L R , A. Cr., 12, 10 W R,, 
Cr., 01. 

(77) ** enactment” shall include a Regulation (as 
u hereinafter defined) and 

Enactment ^ Regulation of tb® 

Bengal, Madras, or Bombay Code, and shall 
also include any provision contained in uy 
Act or in any such Regulation as aforesaid : 

(rd) ** father,” in the case of any one whose pers^l 

law permits adoption, 
ffhall include an adoptive 
father: 

\ 

(70) "financial year” shall mean the yew com- 

xuencing on the first day 

“Finaacitlyear.” 

(so) a thing shall be deemed to be done in “good 

^ faith "where It ism feet 

"Good faith." honestly, whether 

" it is' done negligently or not * 
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Right to sue for mortgage- 68. The mortgagee has a right to 
money. aue the mortgagor for the mortgage- 

money in the following cases only- 
fa) where the mortgagor binds himself to repay the same ; 
(5) where the mortgagee is deprived of the whole or part of 
his security by, or in consequence of, the wrongful 
act or default of the mortgagor ; 

(c) where, the mortgagee being entitled to possession of the 
property, the mortgagor fails to deliver the same to 
him, or to secure the possession thereof to him with- 
out disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or 
partially destroyed, or the security is rendered insuBBcient as defined 
in section 66, the mortgagee may require the mortgagor to give him, 
within a reasonable time, another sufficient security for his debt, 
and, if the mortgagor fails so to do, may sue him for the mortgage- 
money. 


69. A power conferred by the mortgage-deed on the mort- 

Power of sole when vaUd. f ^ P”?™ ‘"'f 

to sell or concur in selling, m default of 

payment of the mortgage-money, the mortgaged property or any 

part thereof, without the intervention of the Court, is valid in the 

following cases, “ and in no others""' (namely) — 

(a) where the mortgage is an English mortgage, and neith er 
the mortgagor nor the mortgagee is a Hindu, 
Muhammadan, or Buddhist, " or a member of any 
other race, sect, tribe, or class, from time to time 
specified in this behalf by the Local Government, 
with the previous sanction of the Governor-General 
in Council, in the local official Gazette;”* 

(5) where the mortgagee is the Secretary of State for India 
in Council; 


(c) where the mortgaged property or any part thereof is 
situate within the town of Calcutta, Madras, Bombay, 
Karachi,* Rangoon, Aloulmein, Bassein. or Akyab.”t 


* The words quoted above jn s 6g, para, z, and those m cl. (a), have 
been insetted by the Transfer of Property Act (1882) Amendment Act (III. 
of 188s), s. 5. 

t In cl. (c) of s. 69, the words quoted have bean substituted for the 
words, “ or Rangoon," by Act VI. of 1904, s. 4. 


10 


6 SNS1CA& <iuvm ACT, 1897. 


A faltm', or riglit of fishery, as belag a beoefit arising oid,oF 
land covered by water, is immoveable property,~i!kMgli^Vi 
Now Mohotued, I L R., so Cat. 446. See also 1. L RigCA 
S70 Batseel.L.R, tgCal 544, F. B.; I.L.R »,Bom.|S3i,and 
I L. Rq 18 Cal. 8a 

Right of feny is immoveable property, I. L R., 13 Mad, 54 
(I. L. R| 18 Bom. 881 , 13 B. L R 365, rderred to.) 

The term " immoveible property" includes such incorporeal 
hereditaments as are connected with immoveaUe prt^eriy, sadi 
as rights of common, rights of way, and oAer pmto, sndi as 
rents, pensions, and annuities secured upon land, I, I,. R., S Boo. 
33a;l.L. R,6Bom 546. 

, A claim to an easonent is one relating to an interest in land. 
84 W. R. 300 , I, L R., 80 Bom. 704. 

Standing tree is immoveable ptoperfy, 1. L. R , t 6 Boo. 3 S 3 i 
84 W. R. 394, and I. L R , 80 Mad 58, F B. 

A Jlidf is a benefit arising oat of land, and is therefore inmwve* 
able pr 6 petty.—Sureudfa Jimmn v. Slut LA, I. L. R., 82 Cal 
733. 

Tlie term property means an aetoal physical object, uddw 
not include mere ngnta rdating to physical objects. — Jfatewn 
V Kmm Afiumii, 1. L R , 13 lul. 438, F. B. 


rKofiSS^ 


(atf) “ Impnaonment ’'sball mean imprisoniaoit of 
«i .*1. either descrlptKm as de- 

* Ifflprwonment." ^ Penal 


XLV.ot 

xilis. 


Code: 

A Sessions Judge should specify in his warrant wbetbw te 
imprisonmeut awairaed shonlo be 
' omits to do so, dmple impnsoumeat should be art forth to t» 
vnaxantf-’ligAStmeminnctrv.iliMof&Krn, iBW.R^Crrw* 
With reference to this definitiou, the Impriwnmentiie 1 48B 
of the Cr. P. Code of 1888 may be dther simple or r^oiwav- 
Quem-Bm^m v If tram, L L. R , 9 All. 840. 


[f/is&ij. 
'Vtc.c.^, 
s.iS( 


fa;) "India” sfaaU mean BriBA I“dia, , 

withanyterrltonesaW 
."India," Native Prince or CWrf 

under Ae merainfy of Her Majesfy 
through Ae GovenlO^Gen^ rf 
Atoogfa any Governor or oAer offiw >®W*' , 
di pat e to Ae Goyernor-General rf Into: 
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70. It, after the date of a mortgage, any accession is made 
Accession to mortgaged to the mortgaged property, the mort- 
property. gagee, in the absence of a contract to 

the contrary, shall, for the purposes of the security, be entitled to 
such accession. 


Illustrations. 

(fl ) A mortgages to B a certain field bordering on a river. The field 
IS increased by alluvion For the purposes of his security, B is entitled 
to the increase 

(d ) A mortgages a certain plot of building land to B, and afterwards 
erects a house on the plot For the purposes of his security, B is entitled 
to the house as well as the plot. 

71. Wnen the mortgaged property is a lease for a term of 
Renewal of mortgaged years, and the mortgagor obtains a 

lease. renewal of the lease, the mortgagee, in 

the absence of a contract to the contrary, shall, for the purposes of 
the security, be entitled to the new lease. 

72. When, during the continuance of the mortgage, themort- 
EUghts of mortgagee in gagee takes posssss’on of the mortgaged 

possession. property, he may spend such money as 

IS necessary — 

(a) for the due management of the property and the collec- 
tion of the rents and profits thereof ; 

(i) for its preservation from destruction, forfeiture, or sale; 

(c) for supporting the mortgagor's title to the property ; 

(d) for making his own title thereto good against the mort- 

gagor ; and, 

(e) when the mortgaged property is a renewable lease-hold, 

for the renewal of the lease ; 

and may, m the absence of a contract to the contrary, add. 
such money to the principal money at the rate of interest payable 
on the principal, and, where no such rate is fixed, at the rate of 
nine per cent, per annum. 

Wnere the property is, by its nature, insurable, the mortgagee 
may also, in the absence of a contract to the contrary, insure and 
keep insured against loss or damage by fire the whole or any part 
of such property, and the premiums paid for any such insurance 
, shall be a charge on the mortgaged property, in addition to the 
principal money, with the same priority and with interest at the 
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GENSEAL'CLAOSSS ACT, 1897. 


(jj) " month" shall mean a month reckoned accord* 
** Month.” 

* ' dar: 


I 

, SeeM W.,R. 375,0 C.L R.a65,I. L R, 4 CaI 497 > 3 C> 
1.I R. 390 , t. L. Ri| so Cal. px 3 " 


n ot 1S6S, 
b. 9 («} ] 


(S^f) " moveable property ” shall mean propertj of 
. . “Moveahle proper eveiy description, except 

ty *• immoveable property ‘ 


The word property an used .in the Transfer of Property Act 
' (IV of l8te) means an actual physical object, and does mt in- 
clude mete rights relatingto phyncal objects —liaiaim ». amm 
fftUtttH, I. L R , 13 All. 433. 


04 ie Si Vie. 

VlC|» 

c 14. 


lUofltWa. 
i a ( 17)3 * 


i 


) 


I • 


(jj) “ North-Western Provinces and Ondh Act" shall 

« North • Wceiern meananActmadebythe 
Provinces and Oudh Lientenant • Governor ot 
Act" Norths Western P»- 

vinces and Oudh m Council under the Indian 
Councils Acts, 1861 and 1893 


'( vdl " oath ” shall include affirmation and declaiatiro 

. mihecBseofpciwms^ 

law allowed to affirm or 
' declare instead of swearing * 


" Offence " being m force ■ 

t 

p.irfiw. " (rf) “Part" shall' mean a Part of the Act 

* i W 3 rlation in which the worn 

" Part." 

occurs . 

I ,, "Person.”,' viduals, whether mcor* 

* poratedornbt: 
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{b) he must use his best endeavours to collect the rents 
and profits thereof; 

(tf) he must, in the absence of a contract to the contrary, 
out of the income of the property, pay the Govern- 
ment revenue, all other charges of a public nature 
accruing due in respect thereof during luch posses- 
sion, and any arrears of rent in default of payment 
of which the property may be summarily sold ; 

{d) he must, in the absence of a contract to the contrary, 
make such necessary repairs of the property as he 
can pay for cut of the rents and profits thereof after 
deducting from such rents and profits the payments 
mentioned in clause (c) and the interest on the 
principal money; 

(li) he must not commit any act which is destructive or 
permanently injurious to the property; 

(/) where he has insured the whole or any part of the pro- 
perty against loss or damage by fire, he must, in 
case of such loss or damage, apply any money 
which he actually receives under the policy, or so 
much thereof as may be necessary, in reinstating 
the properly, or, if the mortgagor so directs, in re- 
duction or discharge of the mortgage-money ,* 

ig) he must keep clear, full, and accurate accounts of all 
sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, 
give the mortgagor, at his request and cost, true 
copies of such accounts and of the vouchers by 
which they are supported ; 

(A) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after de- 
ducting the expenses mentioned in clauses (e) and 
and interest thereon, be debited against him in 
reduction of the amount (if any) from time to time 
due to him on account of Interest on the mortgage- 
money, land, so far as such receipts exceed any 
interest due, in reduction or discharge of the mort- 
gage-money; the surplus (if any) shall be paid to 
the mortgagor; 
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GBKEKAL CLAUSES ACT, 1897. 


{4B) ** Regulfttion ** shall 

"Reevifttion.*’ 


mean a Regulation made 
under the Goiwrament of 
India Act, 1870 : 


" rule" shall mean a rule made in exercise of a 
"Rule.** conferred by any 

enactment, and shw in- 
clude a regulation made as a rule under any' 
enactment: 


rt. of 1887, 
hs(3)4 


(4S) *' schedule *' ^11 mean a schedule to the Act or 

Regulation in which the 
word occurs: 


"Schedule.** 


rrtitf XIV. 
of 


(^9) " SehedulediDistrict “ shall mean a *' Sdieduled 
"Scheduled d*b- District" as defined In the 
trict.** Scheduled Districts Ac^ 

1874: 


n ofisfis.*. ” section” riiall mean a section of the Act or 

i(rdJ ’ wseriion** Regulation in which the 

■ word occurs ; 

I 

n.tff i8S},B. (5^) “ ship ” shall include every description of vessel ' 

affiJ , „e.. „ used in narigabon not 

exclurively propdiled by 
oars : 


n.ofi88» C5*) "sign,” ndth its grammatical variations Md 
fc 5 (IS) ] ' „ „ CQgnateexpres8lons,shaU, 

with referencetoaperson 
who is unable to write his name, include 
"mark,” with its gimmatical variations and 
cognate expressions : 

The word " aien ” ineludes initials, I. L R. 8 atA But 
see L L. Rt, as c3. 896, in which it hM been held thrt we word 
"sign ’’ does not include initial. 



1882.3 


TRANSFER OF PROPERTY. 


45 


date of the second mortgage, the balance due to B & Co. does not exceed 
Rs s ,000 B & Co subsequently advance to A sums making the balance 
of the account against him exceed the sum of Rs. lo.ooo B & Co. are 
entitled, to the axtent of Rs 10 000, to priority over C. 


80. No mortgagee paying off a prior mortgage, whether with 
, . , , or without notice of an intermediate 

Tacking abolished. mortgage, shall thereby acquire any pri- 

ority in respect of his original security. And, except m the case 
provided for by section 79 , no mortgagee making a subsequent 
advance to tne mortgagor, whether with or without notice o: an 
mtermediate mortgage, snail thereby acquire any priority m respect 
of his security for such subsequent advance. 


Marshalling and Coninbuiion. 


81. If the owner of two properties mortgages them both to 
MarAallmgsecunties. then mortgages one oi 


the properties to another person whe 
has not notice of ihe former mortgage, the second mortgagee is, 
in the absence of a contract to the contrary, entitled to have the 
debt of the first mortgagee satisfied out of the property not mort- 
gaged to the second mortgagee, so far as such property will extend, 
but not so as to prejudice the rights of the first mortgagee, or ot 
any other person having acquired for valuable consideration an 
interest in either property. 


82. Where several properties, whether of one or several 
Contribution to mortgage- owners, are mortgaged to secure on< 
debt. debt, such properties are, in the absenCi 

of a contract to the contrary, liable to contribute rateably to th( 
debt secured by the mortgage, after deducting from tne value ol 
each property the amount of any other incumbrance to which it is 
subj'ect at the date of the mortgage. 

Where, of two properties belonging to the same owner, one i 
mortgaged to secure one debt, and then both are mortgaged t( 
secure another debt, and the former debt is paid out of the forme 
property, each property is, in tne absence of a contract to the cor 
trary, liable to contribute rateably to the latter debt after deductini 
the amount of the former debt from the value of the property ou 
of which It has been paid. 

Nothing in this section applies to a property liable under sec 
tion Si to the claim of the second mortgagee. 




fi£ 2 i£BAL CLAUSES ACT, 1897. 


High Coon/’ “ immoveable propei^," "imprisonment* 
'• Local Government, ' « Magistrate," “month," “move- 
able property,” “oath,” "person," “ section," “son," 
“swear, " “ will," and year," apply also, aniess them is 
an} thing repugnant in the subject or context, to all Acts 
of the Gowrnor-Genefal in Conneil made a^ the Aiid 
day of Januaiy, t868, and to all Regulations made on or 
after the fourteenth day of Jannar}', x8Sy. 


l/'liV I of 


(2) The definitions in the said section of the following 
words and expressions, that » to say, “ abet,” “chaptor," 
“commencement," “financial year," “ local authon^," 
“ master,” “offence," " Part," “ public nuisance," “ regis- 
tered,” “ schedule,’* “ship,” "sign," “sub-section," and 
“writing," apply alsc. unless there isanydnng repugnant 
in the so^ect or crnitext, to all Acts of the Govemor-Ge- 
neial in C^nncil and Regulations made on or after the 
fourteenth day of Januaiy, 1887. 


Gtntral Rules of CottsfrueHotf, 


5 . (/) Where any Act of the Governor-General m 
'*>1 Cbraing Into open- Council is not expressed to come into 
tion oi emetments. operation on a particular day, then it 
shall come into operation on the day on which it rectives' 
the assent of the Governor-General. 

(2) Where any Act of the Governor-General m Coun- 
cil is reserved under the Indian Councils Act, i8fii^ sec- 
tion so, for the significabon of Her Majesty’s pleasure 
thereon, then, if no later date is expressed, it sbul oomh 
intoopeianon, if assented to by Her Majesty, on tiie^y 
on which the assent of Her Majes^ is dmy prodaimed. 

A?c*'c\j fiJ) Unless 'the contrary is expressed, an Ad ^ the 
t s«\a}* ’ Governor-General in Coundl or Regulation shall be ow»- 
Btmed as coming into operation immediately 00 me 
mtpiration of the day preceding its commencement ^ -* 
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(a) Any person (other than the mortgagee of the interest 
sought to be redeemed) having any interest in, 
charge upon, the property ; 

(5) any person having any interest in, or charge upon, the 
right to redeem the property ; 

(f) any surety for the payment of the mortgage-debt or any 
part thereof ; ' 

(d) the guardian of the property of a nunor mortgagor on 
behalf of such nunor ; 

(/) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot 5 

(/) the judgment-creditor of the mortgagor, when he has 
obtained execution by attachment of ih& mortgagor's 
interest in the properly ; 

(^) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for 
sale of the mortgaged property. 

92. io 94. — [Repealed by Act F. of igo8^ 

95. Where one of several mortgagors redeems the mort- 
Charge of one of several gaged property, and obtains possession 

co-mortgagors who redeems, thereof, he has a charge on the share of 
each of the other co-moitgagors in the property for his proportion 
of the expenses properly incurred in so redeeming and obtaining 
possession. 

96, 97 . — [Repealed by Act V, of igoS.'] 

Anomalous Mortgages^ 

9S. In the case of a mortgage, not being a simple mortgage. 
Mortgage not described in a mortgage by conditional sale, usufruc** 
section 5S, clauses (6), (c), tuary mortgage, or an English mort- 
(d)t and c^), gage, or a combination of the first and 

third, or the second and third, of such forms, the rights and 
liabilities of the parties shall be determined by their contract as 
evidenced in the mortgage-deed, and, so fat as such contract does 
not extend, by local usage. 

99. — [Repealed by Act F. of igo8^ 



l8 GBNBRAL CLAUSES ACT, 1897. 

Pending ptoceedingB— Effect of nped— A/d/er Mitter, T., 
that the appeal, having been filed before Act XII. of me 
passed, was a proceeding within the meaning of s. ff of Act I. of 
1868. and that the new Act therefore did not afect the appeals— 
Xamfohnd v Dtnobundku, 9 C. L R, 081 (I. L R., a Bom. 148, 
distinguished ) 

The word ■' any proceedSngs commenced” in s.6 of Act I. of 
j 868 include an appeal against a decree made, before the passing 
of the repealing Act, as sndi appeal must be considem a pro- 
ceeding in the onginal snit — .ffttrra Sundan v. Bngehan Bat, I. 
L. R.i3Cal86 Reforredtoihl L R , i4Cai.<^, I L.Rq 
16 Cal 067, F B Approved in I. L. R , 15 Cal. 107. Explained 
and dntinguiahed in I. L. R., 16 Cal. 431. 

Effect of rqieal.— notwithstanding the provisions of a. 
6^ Act I. of x8^ and the attachment of lands heme the coming 
into operation of Act XXII. of 1882. that the order for' sale, 
having been made aubsequently. was illegal, and should be set 
aside — d'&tvfsMV Kkondtva,! L R,8Bom 340 Referred to 
in I L* R . 14 Bom gai, and In I. L R , t6 CaL^. F B. See 
also I L R, 84 Cal 399. 

The Limitation Act of 1871 came into opemtion from Xst of 
July 1871 with respect to appeals and appbcations, and was not 
controlled by s 6 of Act 1 of t868.— GMmd v. Nariman, 11 B. B. 
C. R. Ill and 1x6, note 

Held that a judgment-debtor, imprisoned in satisfiidtion of 
the decree amunst him under Act Vlll. irf i 8 S 9 , was not entitled, 
under Act A of X877, to be released on the coming into opera- 
tion of the latter A^ if be had been Imprisoned fw more than 
SIX months, but less than two years.— /n re Ratatm Kahatyt, I. 
L R , a Bom. 148, F. B. Referred to in I. L R , 8 AII.88, 1 . L. 
R , 5 Bom 659, 1 L R., 6 Bom. 30, 1 , L. R , 8 Bom. gar, I L. 
R , XX Bom 478, 1 L. R , X8 Bom. 453, 1 L R., 14 Bom gao, 
and in I. L R., x6 Cal 367, F. B. Followed in I L Rq x All. 
668, and I. L. R , 9 Cal. 44m 

Proceedings in execution were commenced when Act VIII. of 
x8gp was in force, but the property of the judgment-debtor was 
sold in pnrsnance of those proceMings, after Act X. of 1877 
came into opetabon. Snbseqnently the Court made an order set* 
ting aside the sale HM that this order was governed by the 
former Code, and was tiiereforenot appealableu-^AiMfo Jkedd v. 
KnahHaji Narayan, I. L. R, 3 oom. 314. See alsoHa^ 
Praaad v. Ram Charau, I. L. R., s All yfig. RAforred'to in I. L. 
R., 8 Bom. 394, 1 . L. R., xa Bom. 4g3i«nd in I. L. R, i6CaI.^. 
See, however, Rariant Sakai v. Bkain Punkadi I. L, R.,g Cal, 
8 g 9 K 4 C. L. R. 93 . 
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deposit in such Court as last aforesaid the amount sought to be 
tendered, and such deposit shall have the effect of a tender of such 
amount. 


103. Where, under the provisions of this Chapter, a notice is 
Notice, &C , to or by per- to be served on or by, or a4fender or de- 
son incompetent to contract, posit made or accepted or taken out of 
Court by, any person incompetent to contract,* such notice may be 
served, or tender or deposit made, accepted, or taken, by the legal 
curator of the property of such person ; but, where there is no such 
curator, and it is requisite or desirable, in the interests of such 
person, that a notice should be served, or a tender or deposit made, 
under the provisions of this Chapter, application may be made to 
any Court in which a suit might be brought for the redemption of 
the mortgage to appoint a guardian ad litem for the purpose of 
serving or receiving service of such notice, or making or accepting 
such tender, or making or taking out of Court such deposit, and for 
the performance of all consequential acts which could or ought to 
be done by such person if he were competent to contract ; and the 
provisions of Chapter XXXI. of the Code of Civil Proceduref 
shall so far as may be, apply to such application, and to the parties 
thereto, and to the guardian appointed thereunder. 


104. The High 

Power to make rules 

cature subject to its 
this Chapter. 


Court may, from time to time, make rules 
consistent with this Act for carrying out, 
in itself and in the Court of Civil Judi- 
superintendence, the provisions contained in 


CHAPTER V. 

Of Leases of Immoveable Property. 

105. A lease of immoveable property is a transfer of a right 

« Lease” defined property, made for a cer- 

tain lime, express or implied, or in per- 
petuity, in consideration of a price paid or promised, or of money, a 
share of crops, service, or any other thing of value, to be rendered. 


* As to persons competent to contract, see ss ii and I2 of the Indian 
Contract Act (IX of iSya) 

t This reference to Ch. XXXI of the Civil Procedure Code (Act X. of 
1877) should now be read as applying to Ch. XXXI. of the Civil Procedure 
Code (Act XIV. of 1882).— 5 ^? s. 3 of the latter ‘Act.'' ’ 
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GEHBRAL CIJkUSBS ACT, 1S97. 


Bjr 8 6 of Act I of x868, a suit is to be governed by tbe Re- 
ristration Law in force at the dme of the insUtntion, and notjby 
uiat which msnr be in force when it comes on for heanng— 27 ^^ 
SingA V. Ad/aAi Xlaer, 1 . L. R , 4 Cal. 536 , 3 C L R, 464 Re> 
fetred to in I L R., a All 851, I L R., 4 All W I L R , 6 
Bom. tgo, I L R., 13 Bom. 433, and in I. L R , 7 Cal 570 

Repeat of R^;tstntionAct(VIlI.of 1871) by Act III. of iSjj. 
Under the provisions of s 6 of Act 1 of i8ffi, proceedings must - 
be governed by the Act in force at the time when thqr are insti- 
tuted— Bhicein V ffadnAbdutlak,l L.R,3Cal 7S7 
Referred to in LiL. R , 16 Cal. 867, F. B. See also 1 L Rj 14 
C«J. 3 gg 

The word “ proceedings ** in a. 6 of Act I of 1868 as applied 
to a suit means the suit as an enurety, that is, down to the final 
decree. A second appeal, therefore, on a question of the amount 
due as rent will not he when the suit was instituted previous to 
pie passing of Act VIIl. of 1885, although the judgment was de> 
livered and the first appeal heard subsequently to the passing of 
tlmt Act— Sfl^gAnn v. AfMyMbtt, I. L R, 15 Cal 107(1. LR» 
13 Cal 86 approved ) 

Act I of 18681 s 6 — Retroactive enactment when applicable 
to pending suits Sechon ax (a) of the Bengal Tenancy Act (VIII 
of i88fi) IS eapiessly retrospective, and applies to suits pcu^ng 
at the &te of the commencement of the Act — Tafsn Singi v 
JSem Sdran, I. L R , 15 Cal 376. See also yogestwr v A«w»i 
1 . L. R , X4 Cal 553 < 


The provision of an Act which creates a new right cannrt, m 
the absence of express legislatiou or direct impiicstaoni^raw 
retrospective effect HM accordingly that a jndgmenWeblor s 
right under s 174 of the Bengal Tenancy Act to set aside 
» w not avail where the sale was held in pnrsnanceof adecree, the* 
execution whereof had been applied for before that Act came into 
opexationir-£af IfeAwn v, ^t^eadra CAutider, I L R , 14 
636, F B. Applied in I L R., xg Cal 383. * “Ju- 1 

Cal 040^ F B All these three cases have been overmled'by 1 
•L. R.i aa Cal 767. See also I L. R , 18 Alad 477. 

Where a suit is brought after the date of the Trausfe of 
petty Act (IV. of iS8al for the foreclosure of a mortgage dated p^ 
viQus to the Act, the procedure to be followed is that gwn ^ 
the Transfer of Property Act —Mkoho Stmdan v, RaiAnJ Cmiuo • 

I L R , la CaL 583 {Ganga Sahm v KtOm Sakat, I- ® 

All. a6a^ approved). , See alroJI. L. R., *3.AU 

(Cal. S8» and I. L. R., 13 Mad , But see I. L. R , la Cri. 43 «>- 

/’r ‘In^ smt for fotecloanre brought after the passing oMhe^ Tmus- 
for of Property Act (IV. of i88a} where notice was served while 


1 
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class of such leases, may be made by unregistered instrument or by 
oral agreement without delivery of possession."* 

108. In the absence of a contract or local usage to the con- 
Rights and liabilities of trary, the lessor and the lessee of im- 
. lessor and lessee. moveable property, as against one another 

respectively, possess the rights and are subject to the liabilities 
mentioned in the rules next following or such of them as are ap- 
plicable to the property leased ; — 

A, — and Ltahhites of ihi Lessor, 

(a) The lessor is bound to disclose to the lessee any materiaf 
defect in the property, with reference to its intended use, or ol 
which the former is, and the latter is not, aware, and which the latter 
could not with ordinary care discover : 

(3) the lessor is bound, on the lessee's request, to put him in 
possession of the properly : 

(c) the lessor shall be deemed to contract with the lessee that, 
if the latter pays the rent reserved by the lease, and periorms lue 
contracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption. 

The benefit of such contract shall be annexed to, and go with, 
the lessee's interest as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof from 
time to time vested. 

-S. — JiigA/s and Lmhlihes of the Lessee, 

{d) If, during the continuance of the lease, any accession is 
made to the property, such accession (subject to the law relaiing to 
alluvion for the time being in force) shall be deemed to be com- 
prised in the lease : 

(tfj if, by fire, tempest, or flood, or violence of an army or of 
a mob, or other irresistible force, any material part of the property 
be wholly destroyed or rendered substantially and permanently 
unfit for the purposes for which it was let, the lease shall, at the 
option of ihe lessee, be void ; 


* In s. 107, the two concluding paragraphs quoted have been sub-> 
stituted for the original second paragraph thereof by Act VI. of 1904, s. 5. 

Act IV., 1882 —4. 


S 2 GSimUX. ClAVSES 4 CT, 1897. 

jsfc j3 8. (/) Where diis Act, orany Act of'tbe Govemor- 
of le- General in' Council or Regn^on 

fenoces to repnled maHe nfter the commencement nf this 
enictnents. ^ repeals and re*enact8, aii or 
witboQl modification, any pioidsion of aiormer enactment, 
then references in any otto enactment or in any instru- 
ment to the prorto'on so repealed shall, unless a different 
intention appears, be construed as references to the provi- 
sioi^ so re-enacted, 

P.0E186B, 9 , (/) Inany Act of tire Governor-General in Council 

Commencementitid Of Regulation made after the com- 
tetninataon of tiaie. mmicement of this Act, it shall be 
sufiicient, for the purpose excluding the first in a se- 
ries of days or any other period of time, to use the mrd 
*‘from,” and, for the purpose of including the last in a 
series of days or any other period of time, to use the 
word " to." 

Hinonty of pFaintiff— General Clansei Act (I of 18ISQ, s $, cl. 
3 /— S. 19 <n the Limita t io n Act gives a nev penod of iimitadon, 
sot an extension of the old period ; ar d the plaintiff being a mi- 
nor at the date fram which the new period was to be,nclEOijpdl 
Cell within the wording of s 7 of the Limitation Act — 
ropngyef v. Xotiafidarttmigyar, I, L XL, 13 Mai 135. 

(s) This section applies also to all Acts of the Go- 
vernor-General in Council made, after the third day of 
January, 1868, and to all Regulations made on or after 
the fourteenth day (ff Jannaiy, 1887. 

Mad. Act I. 10 . (/) Where, by any Act of the Gotemor-Geneial 

n*^!\fot Compntation of in Coundl or Regulation made after 
s^fl. 7 Oh time. the commencement of this Act, any 

actorproceedingis directed or allowed to bedoneortaken^ 
^ in any Conrt or office on a certun day or irithin a pre- 
scribed poiod/foen, if die Conrt or office is dosed on 
that day or the last day of the prescribed period, the act 
or proceeding shall be conrideredasdoneortahdn in Re- 
time if it is done or t^en on the next day afterwards 
on vhidi the Conrt or office is open : 
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(m) the lessee is bound to keep, and, on the termination of 
the lease, to restore, the property m as good condition as it was ia 
at the time when he was put in possession, subject only to the 
■chano'es caused by reasonable wear and tear or irresistiWe force, 
and *to allow the lessor and his agents, at all reasonable times 
durino' the term, to enter upon the properly, and inspect the con- 
dition“thereof, and give or leave notice of any defect in such condi- 
tion • and when such defect has been caused by any act or default on 
the part of the lessee, his servants, or agents, he is bound to make it 
good within ihree months after such notice has been given or left: 

(ft) if the lessee becomes aware of any proceeding to recover 
the property or any part thereof, or of any encroachment made 
upon, or any interference with the lessor’s rights concerning such 
property, he is bound to give, with reasonable diligence, notice 
thereof to the lessor : , 

(a) the lessee may use the property and its products (if any) 
as a person of oidmary prudence would use them if they were his 
own ; but he must not use, or permit another to use, the property 
for a purpose other than that for which it was leased, or fell timber,, 
pull down or damage buildings, work mines or quarries not open 
when the lease was granted, or commit any other act which is 
destructive or permanently injurious thereto 

(/>) he must not, without the lessor’s consent, erect on the 
proper.y any permanent structure except for agricultural purposes: 

(y) on the determination of the lease, the lessee is bound to 
put the lessor into possession of the property. 

109. If the lessor transfers the property leased, or any part 
Rights Ot lessor’s trans- thereof, or any part of hic interest there- 
feree. lo, the transferee, m the absence of a 

■ contract to the contrary, shall possess all the rights, and, if the 
lessee so elects, be subject to all the liaoilities of the lessor as to 
the property or part transferred so long as he is the owner of it ; 
but the lessor shall not, by reason only of such transfer, cease to 
be subject to any of the liabilities imposed upon him by the lease 
unless the lessee elects to treat the transferee as the person liable 
to him : 

Provided that the tiansferee is not entitled to arrears of rent 
due before the transfer, and that, if the lessee, not having reasoa 
to believe that such transfer has been made, pays rent to the lessor 
the lessee shall not be liable to pay such rent over again to tb* 
^ transferee. 
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GENERAL 6UUSCS ACT, 1S97. 

< - ' Pmtrt eiti Fmciiotiar&s. 

n< ef Iff?. 14. (/) Where, any Act of the Govembr*General 
Pomiseonfemdfl. »" Council OT Regulation made after 
the Government to be the commencement of this Act, any 
exe^bte from time power is conferred on die Govern- 
^ ment, then that power may be exer- 

cised from time to time as occasion requires. 

(a) This sectitm applies also to ail Acts of theGovemor- 
General in Councii and Regulations made on or after the 
fourteenth day of January, 1887. 

15. Where, by any Act of the Governor-General m 
Pkmer to appoint to Council or Regulation, a power to ap- 

> include pmr to ap. point any person to fill any office 
point ev^ete. or execute any function is conferred, 
then, unless it is otherwise expressly provided, any siihh 
appointment, if U is made after the commencement of this 
Act, may be made either by name or by virtue of office, 

t 

16. Where, by any Act of the Govetnor.General in 
Power to appoint to Council or Regulation, a power to 

indude power to aus- make any appointment is conferred, 
pend or dismiss. unless a different inlenUon ap- 

pears, the author!^ hardng power to make the apphini^ 
ment shall also have power to suspend or dismiss any per- 
son appointed by it in exercise of that power. 

IT.afi8G8, 17. (0 In any Act of the Governor-General In Coun- 

. Substitution of fane- ol or Regulation made after the <OT-v ■ 
tionanes. mencement of this Act, it shall be 

' sufficient, for the purpose of indicating the applicabon • 
of a law to eveiy person or. number of persons for the * 
time being executing the functions of an office, to men- 
tion the official utle of the officer at present executing the ' 
functions, or that cd the officer by whom the, functions are 
commonly executed. 

(a) This section applies also to all Acts of the Gove^ 

. no^Genera] in CouncU madeafterthetbirdday of Jannaty, 
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a, third person, or by chiming tide in himself ; &ad ia cidEer case 
the lessor or his transferee does some act snowing his mtendan to 
determine the lease : 


(/s) on the espirarfoa of a ncdce to deternime the iense^ or as 
or o£ intention to quit, the proper^* leased, duly given by on* 
party to the other. 

Iiiusirz7ie*s i>s Cibi.s# 


A lassee accepci firosi his lessor a new lease of che prcpertw leasad, ro 
cake eSect daring the coariacance of the existing Tease, This is aa 
implied surrender of tne former iiSiae, and sash lease derermicss taere- 
apon. 

112. A forfeiture under section in, clause (g), is waived by 
. - . - acceoiance o: rant whica Itas become 

due Since the rccteuure, cr oy aisness 
ior such rent, or by any other act on the part of the lessor showing 
an intention to treat the lease as subsisting : 


Provided that the lessor is aware chat the forfeiture has been 


incurred : 


Frcvided also that, vrhere rent is accepted after the insntudort 
of a suit to eject the lessee on tie ground of forfeiture, sucn 
acceptance is not a waiver. 


iia A notice given under secdon itr. clause (d}. Is waived* 
^ . witn tne esoress or imnlted ccaseai of 

^ tne person co wnoni tc is given, ay any act 
on the part of the person giving it* showing an intenttoa to ;; 


lease as subsisting. 


iTJhsfr,jriejsf. 


(m) A. the lessor, gives B, che leasea, carice ro caTc the properry 
IsaseA The noii« expires, B readers, scd A c.rcap'is'j, reccwhica has 
become dae ia respecc of she properry siace rhe explrkrian cf me aorice. 
The notice is waived. 

(fr.) A, the lessor, gtras the lessee, aotice to cutt the proper^ 
leased. The aorice expires-, aad B remsias la pcsaessrca. A gives to S 
.as lessee a second notice to cair. Tae drsc nance is waived. 

114 . Where a lease of immoveable propeny has determined 

Relief against farfeiture bv Eotteiture for nan*paymmr OjT renr* 
for non-gaicisat csf cent. and me Isssor sues to elect: the lessee, if, 
ar the hearing of the sui^ the lessee pays or tenders to the lessor 
the rent in arrear, together with inter-Kt* merecn and hts lull oc-ss 


Pa 


S6 GINIEAL CLAUSES ACT, 1897.. 

jjff. Mad. 21 , Where, by any Act of the Govertor-Geneml in. . 
, Power to make, to Council Of Relation, a power to' 
mak. 01 ^. nOej or lijr^W, i, 
cesrind onlen, rales, conferred, then that power includes a 
orbye.taws. power, exercisable in the like man- 

ner and subject to the like sanction and conditions (if 
any), to add to, amend, vaiy, or rescind anj orders, rules, 
or bye-laws so made. 


CI> of 18S7, 
B.4I 


s 


22. Where, by any Act of the (Sovernor-Geneial in 


orders with respect to the application of the Act or'Re- 
gnlation, or with respect to the establishment of any Court 
or office, or the appointment of any Judge or officer there- 
under, or with respect to the person by whom, or the time 
when, or the place where, or the manner in which, or the 
fees for which, anything is to be done under the Act or 
Regulation, then that jiower may be exercised at any 
time aftert he passing of the Act or Regulation; but rules, 
bye-laws, or oraers so made or issued, shall not take ef- 
fect till the commencement of the Act or Regulation. 


Makfaig of rales, or 

S e-lawa and issuing 
urden between pas- 
sing and nmmonce- 
ment of enactment. 


Council or Regulation which is not to 
come into force immediately on the 
passing thereof, a power is conferred 
to make rules or b) e-laws, or to issue 


• ot 18B7, 
6 ] 


28. Where, by any Act of the Governor-General ih 

Pravisioas applica. CoMcil Or Regulation, a power to 
Ue to making :d rales make rules OT bye-laws i8 expressed 
or t^e laws aftw pte- to be given sulnect to the condition 
Tiious publication. bye-laws being made 

after previous publication, then the following provisions 
shall apply, namely 


> .(/) the author!^ having power to make the rules iff 
bye-laws shall, bmore making' them, pnblffih 
a draft'd the proposed rules or bye-laira for 
the information of persons likely to be aiect- 
ed thereby: 
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any of such leases together with, or subject to, those of the local 
law (if any) for the time being in force. 

Such notification shall not take effect until the expiry of sis 
months from the' date of its publication. 


CHAPTER \T. 
Of Exchanges. 


118. When two persons mutually transfer the ownership of 
, E- j c j 0^® thing for the ownership of another/ 

xc ange e ne . neither thing or both things being money 

only, the transaction is called an “ exchange.” 

A transfer of property in completion of an exchange can be 
made only in manner provided for the transfer of such property 
by sale. 


119. In the absence of a contract to the contrary, the party 
Right o£ patty deprived of deprived of the thing or part thereof he 

thing received in exchange, has received in exchange, by reason of 
any defect in the title ot the otaer patty, is entitled, at his option, to 
compensation, or to the return of ihe thing transferred by him. 

« 

120. Save as otherwise provided in this chapter, each party 
Rights nnd Imbilictes of has the rigiiis, and IS subject to the liabi* 

parties. lities, of a seller as to that which he gives, 

and has the rights, and is subject to the liabilities of a buyer as to 
that which he takes. 


Exchange of money. 


121. On an exchange of money, 
each par^y thereby warrants the genuine- 
ness of the money gi\en by him. 


CHAPTER YH. 


Of Gifts. 


122. “Gift” 

** Gift ” defined. 


is the transfer of ceriain existing moveable or 
immoveable property made voluntarily 
and without consideration, by one person 


* The words in the first paragraph of s. 117 have been inserted by Act 
VI. of 1904, s. 6. 


GEXElt4L CLAUSES ACT, I897. 
Mucellaums, 




ff/.J of 
XLV.of 


tSde. 

X> of 16^1. 


25. Sections 63 to 70 of the Indian Penal Code and 
5ei^l«»rftl»Codepf(Mimii.l 
Procedure for the time being in force 
in rdation to the issue and the execution of variants for 
the levy of fines shall apply to all fines imposed under 
any Act, Regulation, rule, or i^e-law, unless the Act, Re- 
gulation, rule, or bye-lav, contains an express provision to 
the contraiy. 


This section does notaathorise a Cantonment Magistrate to 
award rigorous imprisonment, in default of payment of fine, under 
Madras Act 1 . of 1868— v GottHdadu, I. L R , 8 Mad 
350. 


The Income Tax Act of 1869 having been passed subsequent- 
ly to the General Clauses Act of 1868, imprisonment in dmnlt 
at payment of fine was antborired by s. 5 of the latter Act— /fqjr. 
V Bnt, 7 B. H. C R., Cr., 76. 


s Vj omission constitutes an offence 

Ptovision as to of- under tno or more enactments, then 
fenoeb punishable on- the offender shall be liable to be 
mni^ ” "”** “act" prosecuted and punished under either 
’ or any of those enactments, but shall 

not be liable to be pmiisbed twice for the same offence. 


27. Where any Act of the Governor-General in Conn- 
s. aoj Meaning of service ctt or Regulation made after the com- 
by post mencement of this Act authorises or 

leqniies any document to be served by post, whether the 
expression *' serve” or ehber of the expressions "give ” or 
"send" or any other expression is nsed, then, unless a 
different intention appears, the service shall be deemed to 
be effected by properly addressing^ pre-paying, and post- 
ing, by leg^tei^ post, a letter containing the document, 
and, nnless the contraiy is proved, to have been elated 
at the time at whi^ the letter would be delivered in the 
ordinaiy course of posf. , ' 
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(« ) A effects a policy on his own life with an Insurance Company, and 
assigns it to a Bank for securing the payment of an existing or future debt. 
If a dies, the Bank is entitled to receive the amount of the policy, and to 
sue on it without the concurrence of A’s executor, subject to the proviso in 
sub-section (/) of section 130, and to the provisions of section 132. 

131. Every notice of transfer of an actionable claim shall be 
Notice to be in writing, in writing, signed by the transferor or 

signed. hts agent duly authorized in this behalf, 

or, m case the transferor refuses to sign, by the transferee or his 
agent, and shall state the name and address of the transferee. 

132. The transferee of an actionable claim shall take it 
Liability of transferee of Subject to all the liabilities and equities 

actionable claim. to which the trarsferor was subject in 

respect thereof at the date of the transfer. 

JUusiraiions 


(j ) A transfers to C a debt due to him by B, A being then indebted 
fo B. C sues B for the debt due by B to A. In such suit B is entitled to 
set off the debt due by A to him, although C was unaware cf it at the date 
of such tran‘«fer. 

(».} A executed a bond in favour of 6 under circumstances entitling 
the former to have it delivered up and cancelled B assigns the bond to 
C for value and w ithout notice of such circumstances C cannot enforce 
the bond against A 


133. Where the transferor of a debt w’arrants the solvency of 
Warranty of solvency of fbe debtor, the warranty, in the absence 
debtor. of a contract to the contrary apnlies only 

to his solvency at the time of the transfer, and is limited where the 
transfer is made for consideration, to the amount or value of such 
consideratton. 


134. Where a debt is transferred for the purpose of securing 
j existing or future debt, the debt so 

or gage e . transferred, it recehed by the transferor, 

or recovered by the transferee, is applicable, first, in pajment of the 
costs of such recovery ; secondly, in or tow'ards satisfaction of the 
amount for the time being secured by the transfer ; and the residue, 
if any, belongs to the transferor or other person entitled to receive 
the same. 


135. Every assignee, by endorsement or other writing, of a 
Assignment of rights under poHcy of marine insurance, or of a policy: 
marine or fire policy of in- of insurance against fire, in whom the 
surance. property in the subject insured shall be 


30 


GXNIRAL CLAUSES ACT, 1 897, , 

THE SCHEDULE. 
Enactmexts repealed. • 


{See section s,) 


Year. 

No. 

Title or subject. 

Extent of repeal. 

1868 

I. 

The General 
Clauses Act, 
1868. 

0 

JS 

€1 

1873 

1. 

The Indian Evi> 
dence Act, 
1873. 

So much as re- 
lates to Act I. 
of 1868. 

1887 

I. 

The General 
Clauses Act, 
1887. 

The whole. 

i8gi 

XII. 

The Repealing 
and Amending 
Act, 1891. 

So much as ^re- 
lates to Act I. 
of 1868. 
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THE SCHEDULE— 


( 5 .) ‘^crs OP THE Govkrmor-Ghneral IK Council. 


Number and year. 

Subject. 

Extent of repeal. 

IX of 1842 

Lease and R*elease 

The whole. 

XXXI. ofiS 34 ... 

Modes of convey- ; 
ing land. 

Section 17. 

XI. of 185s 

j 

Mesne-profits and 

Section 1 ; in the Title, the 

Improvements. 

words, “ to mesne-profits, and 
and in the Preamble, “ to limit 
the liability for mesne-profits, 
and ” 

XXVII. of i866 ... 

Indian Trustees 

Act. 

Section 31. 

IV ofiSya 

Punjab Laws Act. 

So far as it relates to Bengal 
Regulations I. of xygS and 
XVII. of i8o6. 

XX. of 1875 

Central Provinces 

So far as it relates to Bengal 

Laws Act 

Regulations I of 1708 and 
XVII. of iSod. 

XVIII. of 1876 ... 

i Oudh Laws Act. 

1 

j 

So far as it relates to Bengal 
Regulation XVII. of i 8 o 5 . 

I. of 1877 

Specific Relief Act. 

i 

In sections 33 and 36. the words 
“in writing"" 


(ff.) Regulations. 

Number and year. 

1 

Subject. 

Extent of repeal. 

Bengal Regulation 

Conditional Sales. 

The whole Regulation. 

I. of 1798. 



Bengal Regulation 

Redemption ... 

The whole Regnlation. 

XVII. of iSao. 

Bombay Regulation 

Acknowledgment of 

Section 13. 

V. of 1827, 

Debts : Interest: 
Mortgagees in 
Possession. 





3a Air£Nm\. 

Extracts from Notes on Clouses f/ublished with the Etll. 

'‘Cfause 3.-^ (Itis clause brinjp and defines sivly- 

two uords and phrases of more or less frequent occurrence in 
the Indian Statuip-book. The arrnnf;ement is in alphabetic^ 
order, and, in accordance uith that order, ns also with a 
view to obvintinq the nsk of oversight, the dcliniUoiu ol 
"father *' and " son " and of the roqnate CNpressions " affi- 
davit." "oath " and 'swear" have been separated and in- 
serted each in us proper place. 

Clause ? (7}.— The dclinition of Biitish India is. .*is men- 
tioned in the Statement of Objects .and Uctisonsabove. taken 
from the Interpretation Act, iSBp [53 Sr 53 Vict., c. 63, s. 

Clause ,f (/y).— The dpfinitton of "enactment" siijq^tcd 
hy this cliiisc is intended 10 remove certain ilnubts which 
have from time to time been raised as to the me,ininq of the- 
word. 

CVniw ,7 (jo),— It will be observed th.it this definition 
diffen. materially from that contained in the Indian Penal 
Code, blit It IS believed that it is a better, beinq a mor^ 
equitable and reasonable, definition of the cvpression "good 
faith." It IS now well established in England, for, as 
Loid Denman, C.J., remarked as far back as in 183G in 
Goodman against Harvey (j. A. & E., at page 876)1 "gross 
negligence m.iy be evidence of malafides,but isnottbe5.inic 
thing. We hav e shaken oR the last remnant of the contrary 
docinnc." (Sec also Tofiri v Cmdont L. K., 2 App. Cas. 
629. ahd Deny v. /’m, L. R. 14 App. Cas. 337). Where 
it IS intended to alTord protection only in the case of a person 
who acts in good faith and without nqgligence, it seems 
better to say so in terms. 

Clause 3 (si).— E\pcricncc has suggested tlicdcsir.ibilit> 
of providing a definition of the eipression " Government." 
The present practice is to 1 efer specifically to the " Governor- 
General in Council " when the Government of India only is 
meant and to the " Local Government " when a subordinate 
Admmistration alone is in view , but it is frequently useful to 
refer in general terms to " the Government," as, for example, 
in legislation affecting public property, and the question has 
more than once arisen whether such phraseology includes the 
Local Government concerned as well as the Supreme Govern^ 
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Governoi'Generars assent was given to the General Clauses 
Act, 1887, section 10 of which should here be referied to). 
Paragraph 2, on the other hand, declares that the definitions 
in clause 3 which are at present contained in the General 
Clauses Act ( 1 . of 1887), apply also to all Acts of the Gover- 
nor-General in Council and Regulations made after the 
of the coming into force of that enactment. Any alterations 
which have been made in the existmg definitions have been 
referred to in the preceding notes, and the fact that the 
substance is in no case affected has, it is believed, be en 
satisfactorily explained. Similar declaratory provisions have, 
where necessary, been added to the other clauses of the 
Bill. 

Clause 5.— The first and second paragraphs are declara- 
tory of the practice based upon the provisions of the existing 
law on the subject, while the origin of paragraph (3) is to be 
found in section 36 (s) of the Interpretation Act, 1880 (52 & 
S3VicL,c.63). 

- ? Clauses 6 (/) and A.— -These are borrowed from the Eng- 
lish Act just referied to, and their utility in the direction of 
abbreviating the phraseol^y used in enactments scarcely 
requires demonstration. The second paragraph of clause o 
is an addidon which has been suggested to meet the case of 
temporary Ordinances made and promulgated under section 
23 of the Indian Councils Act, 1861 (24 and 25 Vict., c. 67) 
and of enactments, such as the Upper Burma Criminal 
Justice Regulation ( Vll. of iS86), which are expressly hmited 
to endure only for a speafied penod. It seems dear that 
the effect of the expiry of a law should be the sameas that of 
its repeal and no more. 

# 

Clause 73.—The provisions of this clause take the form of 
" definitions” In the General Qauses Act (I. of z868), but 
they would seem to be more appropriately enacted as rules of 
construction. 

I 

Clause /5.-~The practice hitherto observed in drafting in 
this country appears to have been to state explicitly in each 
Act that a person may be appointed “ by name or by virtue 
of his office,^' if the admissibili^ of making eatroffiae appoint^ 
ments is contemplated. 'This mw lead-tolhe inference that 
no person can be appointed by ofnee unless express authority 
to tW efiect is conferred by the law under whioi the aramnt- 
ttient IS made. It will, from an administrative point or view, 



THE IDIAH TEEASDP-THOTE iOT, 1878 

(Act VI. of 1878 ).* 


Received the G.-G/s Assent on the 13TH February 1878. 


An Aci io amend the Lam relating to Treasure-trove. 

Whereas it is expedient to amend the law relating to treasure* 

trove j It is hereby enacted as follows 

Prehmimry. 

1 . This Act may be called “ The 
Indian Treasure-trove Act, 1878 ; ” 

It extends to the whole of British 
India ; 

And it shall come into force at 
once. 

2 - [Repeal of enactments^ Repealed hy the Repealing and 
Amending Act (XII. of i 8 gi). 


Preamble. 

Short title ; 
Extent; 

Commeacemeat. 


* For the Statement of Objects and Reasons, see Gasstie of Indian 
1S77, Pt V , p. 1463; for Discussions in Council, see ibid^ Supplement, 
pp. 1288 and 1325, tbid, 1878, pp 207 and 2S7 

Act VI. of 1S7S has been declared in force in — 

Angul and the KhoadmaL, bj the Angul Districc Regulation (I. of 
1894). s 3, 

the Santhal Pai^’-as by the Saa*hal Pa-ganas Settlement Regulation 
(III. of 1872), s 3, as amended by the Santhal Pargaaas Laws Regulation 
(III. of iSd6). s. 3 ; 

Upper Burma generally (except the Shan States), fay the Upper Burma 
Laws Act (XX. of i836), s 6. 

It has also been declared, by notiScation under s. 3 (a) of the Sche- 
duled Districts Act (XIV of 1874), to be in force in the following portions 
of the de-regulationized Scheduled Districts of the Churia Nagnur 
Division, namely ; — 

the Districts of Hazaribagh, Lohardaga, and Manfahum and Pargana" 
Dnalbhum, and the Kolnan m the District of Singbhum (see Ga^eilg of 
India, i88i, Pt L, p. 504) T'^e Districc of Lohardaga included ac this 
time the present District of Palamau, which was separated in 1894. 

S-io-i909--2,ooo. Act VI , s 378 .— j 
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Acts passed after the 3rd January 1868, and to Regulations 
made on or after the 14th January 1887, while that contain- 
ed in dause 26 ought to be confined to enactments passed on 
or after the last-mentioned date , but there seems to be no 
danger in recogniring them as of universal application.”, 
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a certain place {mentiomng r/), and requiring all persons' claiming 
the treasure or any part thereof to appear, personally : or by agent, 
before the Collector on a day and at a place therein mentioned, 
such day not being earlier than four months or later than six 
months after the date of the publication of such notification : 

(5) When the place in which the treasure appears to the Col- 
lector to have been found was, at the date of the finding, in the 
possession of some person otlier than the finder, the Collector shall 
also serve on such person a special notice in writing to the same 
effect. ‘ ' 

6 . Any person having any right to such treasure or any part 
Forfeiture of right on thereof as owner of the place in which it 

failure to appear. was found or otherwise, and not appearr 

ing as required by the notification issued under section 5 , shall 
forfeit such right. 

7. On the day notified under section 5 , the Collector shall 
Matters to be enquired cause the treasure to be produced be- 

into and determined by the fore him, and shall enquire as to, and 
Collector. determine, — 

(a) the person by whom, the place in which, and tHe cir- 
cumstances under which, such treasure was found ; and, 

(5) as far as IS possible, the person by whom, and the, cir- 
cumstances under which, such treasure was hidden. 

8 . If, upon an enquiry made under section 7 , the Col- 
Time to be allowed for suit lector sees reason to believe that the 

by person claiming the trea- treasure was hidden, Within one hun- 

dred years before the date of the find- 
ing, by a person appearing as required by the said notification, and 
claiming such treasure, or by some other person under whom such 
person claims, the Collector shall make an order adjourning the 
hearing of the case for such period as he deems sufficient to allow 
of a suit being instituted in the Civil Court by the claimant to 
establish his right. 

When treasure may be de- 9* II> upon SUch enquiry, the Col- 

clared ownerless. lector sees no reason to believe that the 

treasure was so hidden, or 

if, where a period is fixed under section 8 , no suit is instituted 
as aforesaid within such period to the knowledge of the Collector, 
or 
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On December 1886, after tbe Bengal Tenancy Act of 1885 
ran» into operation, tbe decree-holder applied for Mkecntlon, and 
tenure in respect of irfaicb the decree for ariears of rant had 
mn made, was attached Notice to stay the sale of the tennre 
V depositing the decretal amonnt was served upon the applicant 
|n the present case by the decree-holder but this circumstance 
■ opinion, no bearing upon the question which anses 

in the case The tenure was put up for safe, and the applicant 
then preferred aclaim objecting to the execution proceeding, which 
^ numbered as a claim case, No 28 of 1^, under s. d>i of 
Bengal Act VIII of 18^. 

By the order of ^e 18th June 18B7, which it is now sought to 
wt aside, the Munsiif rejected the claim without enquiring into 
It, on the ground that, under the provisions of s 170 of the 
Bengal Tenancy Act, no such claim could be prderred. 

This order was made upon the authority of a decision of this 
Court of the ayth Mw i8Cm, in Rule No 798 of 1886 Thatde- 
ciaion is not r^ortea The terms of it are as foliows — 

'* Execution of the decree for arrears of rent obtained the 
petitioner was taken out on the 6tb of January last The pro* 
ceedinp, therefore, in our opimon, would be related by the 
Tenancy Act of 1885 The tenure of the debtor was at- 
tached and advertised for sale A claim was made by a thud 
party to have two-thixds of this tenure exempted from sale as 
having been purchased by him. The Munsiff found tbat^the 
claimant had purchased one-third, and accordingly exempted that 
one-thurd share from sale. Aa objection has been raisM under 
s. 170 of tbe Bengal Tenancy Act to the effect tW the Munsiff 
acted without jurisdiction. That section provides that the sec- 
tioiw of the Code of Civil Procedure, under which such an order 
could be passed, shall not apply to a tennra or holding attached, 
in execution of a decree for arrears due thereon Under such cir- 
cumstances we set aside the Munsiff's order as without jurisdic- 
tion We make the rule absolute with costs ” 

_ We are unable to concur with the above decision. We are of 
opinion that, under a 6 of Act L of x868, the provisions of the 
Bengai Tenancy Act do not apply to this case. 

The decree in tbe present case was made before the Bengal 
^Tenancy Act came into force But it appears to us that this cir- 
cumstance would not affect the question whether the provisions 
' of the Actjspplied, inasmuch as the suit was instituted before the 
Act came into opmtion In our opinion, “ proceedings" m the 
6tb section of Act I. of 186S indnde all procMings from the in- 
stitution of the suit to the find step taken in execution of decree- 
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(a) allot la either party the whole or more than his share of 
such treasure, on such pany paying to die ColIecEor for the other 
party such sum of money as the Collector may ns as the equivalent 
of the share of such odier par^, or of the escess so allotted, as me 
case may be ; or 

(3) sell such treasure or any portion thereof by public aucucOi 
and divide the sale-proceeds between the parties according to the 
rule hereinbefore prescribed : 

Provided also that, when the Collector has, by his dechradcn 
under section 9 , rejected any claim made under this Act by any 
person other than the said finder or person claiming as owner of the 
place in which the treasure was found, such division shall nor 
oe made until after the espiranon of two months without an appeal 
having been presented under section q by the person whose claim 
has been so rejected, or, when an appeal nas been so presented, 
after such appeal has been dismissed. 

When the Collector has made a division under this section, he 
and shares to he delivered shall deliver to the parties the portions 
to parties. of such trei^ure, or die mousy in lien 

thereof, to which they are respectively entitled under such division. 


IS. When a declaration nas been made as aforesaid in res- 
la cose or caspute as to psct of any treasure, and two or^ more 
ownership o£ place, proceed- persons have appeared as aforesaid, and 
ings to he stajed. each tiitm claiinad as owner of the 

place where such treasure was found, or the dgh: of any person 
■who has so appeared and claimed is disputed by the finder of sued 
treasure, the Collector shall retain such treasure, and shall make an 
order staying his procetdings with a view to the matter hsing^ 
enquired Into and determined by a Civil Court. 


may. 


14. Any person who has so appeared and claimed 
„ . r ^ j- . within one month from the date of such 
Settlemencofsuch ispnte, order, institute a suit in the Civil Court 


to obtain a decree declaring his right: and in every such suit th 
finder of the treasure and ail persons disputing such claim befexie 
the Collector shall be made defendants. 


15. If any such suit is instituted, and tne pisintifi's claim is 
, . ,, finally established therein, the CoUectos 

said division tiiereapon. - - 

snail, subject to tne provisions 01 section 
12 , divide the treasure between him and the finder. 
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7 "^® of ^fltencAawd SAnetenrf v HattmantraoShtvbaias 
(I) lays down that any "proceedings” includes all proceeding in 
any suit from its institution to its "final” disposal, and Iteke 
Its execution proceedings fall within the term "final disposal” 

Mahomed Houin v. 

Hadjt AMulah (a) , and /« re Aetetin Kaltanjt (3) , Surrosuu- 
dart Dahl v Bhojohart Das Manjt (4) , Saigon v. Mupdati (S) 

[Wilson, J — The case of Jti te Raiansi Kalaigt is not of 
much use to you in the present ease, but you may take it that all 
ue judges who decided it on the construction of the General 
Clauses Act took the same view that has been t-al^ n bv this 
Court] ' 

Baboo Rash Behan Ghase for the opposite pin*«w> 

It is suggested by the other side that because the decree was 
'Mtstandinjr there is sf pending proceeding within the meaning 
of s 6 of the General Clauses Act , and also that " proceedings ” 

IS identical with “ suit ’* The distinction for which I contend, 
however, is pointed out in Jugmohun Mahte v Ludmakm 
Singh (6) where it is said that " although an application for ere* 
cution IS an ajpplication in the suit resulting in decree, it may 
not be an application in a pending proceeding, the suit having 
A**”*ft« a derree it conid not properly be said to be pending 

If the application had been pending thus, the old procedure 
could have beeu used, but not so is no step had been taken in execn> . 
tion The definition of the word "decree” in the Civil Proce- 
dure Code shows that there is a distinction between "suit" and 
" decree " Section x of the Code shows a distinction between pro- 
ceedings before and after decree Section 25 of the Code does 
not sanction transfer of " execution proceedings," but of "suits" 
Under s 64 it has been held that execution proceedings are not 
proceedings in a suit, 

[Wilson, J — ^There is no use in citing one Act for the pur- 
pose of construing another ] 

^ The case of Gurvpadapa Basapa v Vtrbkadrapa Irsangapa (7) 
is especially in point, and upholds my contention as to pending 
proceedings, and Sknram Udaram v Kondtba MuMigt (8) carries 



act XXVII. OF 1866 

(The Man Trustee Act, 1866).* 


Received the G-G.’s 


Assent on the 24TH 


October 1866. 


, ^ Taw relating to the Conveyance 

An Act to consolidate Brtitsk Indiavested in Mortgagees 

and 'Iransfer of Pr p , , English Law is applicable. 

Whereas it is expedient “ “““"feon^yanTand transfer 
i„ British India vested ra “-f Sr^^d as follows :- 

i8yo)> o jji this Act, unless there be 

,„terpretatio..c.ause. something repugnant in the snbject or 

context, — _ 

shall extend to and include mes- 
“ immoveable prope ^ tenements, and hereditaments, 

tenure or description, annuity, or security transfer- 

.. atock” shall mean any * d ^ 7 ^ 

mcte”y established or t o be established, 

e„ 1.1, p Bill which was passed 

rrhe Statement of ‘JPjf 2 ®.““,it‘mS’i 5 hed For Discussions on the 

^S.c?o 1 .3 31.4 

This Act IS oiaioly 'onnded on ,5 & .6 Vict, c S5). . 

Viet N 60 ), and “ the Trustee Act, .85 

4 10*09 — 2,000. 
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given to an enactment as to affect substantive rights but that 
provisions affecting mere procedure are applied to pending pro- 
ceedings^ To this class belong such eases as Framjt JBomeajt v 
JVesma^* Barjorji (i) , Lat ifmun Mukerjte v. Jegtndra Ckutf 
dra (2) , Usir AH v. Ramkomnl Shaha (3). 

The second class of cases comprises those in which the enact- 
ment to be construed provides its omi rule of construction b> 
expressly or impliedly aeclanng that it is or is not to have re- 
trospective operation, or the extent to which it is to affect pend- 
ing proceedings. To this class belong Mungul Pen^d Diiht 
V. Gnja Kant Lahtn (4), in which the Privy Council construed 
the Limitation Act, 1^1 ; Tupttr Singh v. Ram Sorun Kocri (5), 
in which a Full Bench of this Court placed a construction upon 
s 21 ol the Bengal Tenancy Act , and several eases which will be 
considered later, in which the Courts have construed s 3 coupled 
with other sections of the Civil Procedure Code 

The third class of cases consists of those in which the law is- 
ehanged by a mere repeal of a previously existing law, and the 
repealing enactment contains no special rule for its own inter- 
pretation Such cases are governed bv s 6 of the Geneial 
Clauses Act 

The cane now before us belongs to the third class, and, for 
the purpose of deciding it. wc have to construe the words in s 6, 
which say that the repeal of a Statute “ shall not effect any pro- 
ceedings commenced” before the repeal takes effect. 

The word "proceedings” is a very general one, it is not 
limited to proceMings connected with civil suits , but includes, 
f suppose, proceedings other than civil proceedings and mil 
proceedings other than suits When applied to sniis, it may be 
used to mean the suit as a wholes or it may be used, and often 
is used, to express the separate steps taken in the course of a 
suit the aggre^te of which makes up the suit 

I propose first to conrider the decisions affecting the qmstfon 
before us, and, in doing so, I shall have to notice some which did 
not depend upon the comteuction of the General Clauses Act, 
but which have a more or less close bearing upon the question 
before ns 

In Mungul Penhad Diehit v Grtja Kant Lahan (6) the qua- 
tion was whether an application for execution was governed, in 
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“trust” shall 
Trust,” “trustee.” 


r.{thePuniab«W the Chief Court of Lower Burma, » ^ such 
one or Ure Judges of the sa^d Courts respectively as shall be ap- 
Doimed by the*^ Chief Justice or the senior Judge.f as the case may 
L, to entertain applications, and make orders, under this Act, 

not mean the duties incident to an estate 
conveyed by way of mortgage ; but, with 

this exception, the words “trust” and 

“trustee” shall extend to and include implied and constructive 
,rSS and shall extend to and include cases where the trustee has 
sS? Sueficial estate or interest in the subject of the trust, and 
shall extend to and include the duties incident to the oflioe of 
executor or administrator of a deceased person ; 

“ lunatic ” shall mean any person who shall have been found 

by due course of law to be of unsound 
"Lunatic.” mind and incapable of managing his 

aSairs ; 

' “nerson of unsound mind” shall mean any person not a 
^ minor, who, not having been found to 

" Person of unsound mind.” ^ lunatic, shall be incapable, from 

inarmity of mind, to manage his own affairs ; 

In the esse of a will made or an intestacr occurring before 

the first day of January 1866, | “heir 
« Heir ” and “ devisee.” mean the person claiming an 

interest m the immoveable property of a deceased person under 
thriaws concertung descent applicable to such properly; and 
“devisee” shall, in addition to its ordinary sigmUcation, mean the 
hSr of a devisee and the devisee of an heir, and generaUy any per- 
son claiming an interest in the immoveable property of a deceayd 
Srson, not as heir of such deceased person, but by a iitle de- 
pendent solely upon the operation of the laws concerning devise 

and descent : 


In the case of a will made or an intestacy occurring on or 
„ after the first day of January 18864 « heir ” shall mean any person 
claiming an interest in the immoveable property of a deceased 
person under the rules for the distribution of an intestate’s estate ; 


* The Italics have been inserted by Act VI of igoo, s 47 and Sch. I. 
As to the Punjab, see “ the Punjab Courts Act “ (XVIII of 1884), 

^ The day on which “the Indian Succession Act ” (X. of 1865) came 
into force. 
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3 S Vicl, ttp -That section runs "From and after the 
^hfaon of the Gouts ^oliithed as aforesaid in an; of the said 
PruidencieSi the High Court of the same Presidency shall have 
lurisdiction over all proceedings pending in such abolished 
Ccmrts at the time of the abolition thereof . and such ptoceedinjn. 

11 u proceedings in the said last mentioned Courts, 

mu be dealt with as if the same had been had in the said High 
Gout, save that any such proceedings may be continued as nearly 
u circumatanm permit under and according to the practice A 
the abolished Courts respectively.” This provision so br as it 
Ireeps alive the practice of the abolished Courts in pending cases, . 
IS exactly analogous in character to the enactment that we have 
to construe, and the expression "pending proceedings” cannot, I 
j II ' “tstinguished in meaning from “ proceedings commenc* 


The matter came before the Court, consisting of Peacock 
G J , and Morgan and Pheu, JJ , in this way Three persons 
had been arrested in execution under writs issued from the High 
Court similar in form to the wnts of Ca So. in use in the Supreme 
C^rt, and they were brought up by habeas carpus and claim* 
ed to be dischaiged on the ground that their detention was ille 
j ..V “ according to the view that ultimately prevail* 

«d that the legality of the custody of each man depenm upon 
wbetoer m procedure in force in the Supreme Court or that of 
the nigh Court was to be followed It is only necessary to notice 
m case of one of the prisoners— Sbumbhochunder Holder 
With reurd to him, all the Judges agreed, though not without 
some doubt on the part of Pbear, J , that his case was governed 
oy the old law, on the ground that the decree against him had 
been obtained and execution proceedings institutM against him 
in the Supreme Court before its abolition, and that the proceed* 
ings then before the Court were under the mrcumstances a con* 
tinuation of those earlier execution proce%ings A senes of 
cases have arisen upon the limitation Act, 1877 In B^aryLatt 
'tGoberdhuu Loll (i), Mitter and Noms, JJ , dealing with the 
'Cftect of that Act upon the mcecution of ^rees passed before it 
mme into operation, held that, by reason of s. 6 of the General 
(pauses Act, the provisions of the previous law remained un- 
aneeted In Gurupadapa Bampu v Vtrbhadrapa,' Inangafa (a) 
the plaintiff obtained a decree before the Limitation Act of 18^ 
was passed After the passing of that Act, he made an appit* , 
cation, which, under the former law, would have had the emct 
of keeping the decree in force for the purpose of execution, but 
which, under the, latter Act, had not that emct It was held that 


(1) I. L R,> 9 Cal 


(2) I. L. F , 7 Bom. 645. 
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effect as if the trustee or mortgagee had beaa sansj and had duly 
executed a deed so releasiag or disposing ot the contiagent right. 

8. Wnea any lunatic or person of unsound mind shall be 
High Court may transfer soIely entitled to any stock or Govern- 
stoclT or Government securi- ment securities. Or to anything in action, 
ties of lunatic trustees and ypoa any trust. Or by wav of mortgage, 
mortgagees. shall be lawful for the High Court to 

maKe an order vesting in any person or persons the right to transfer 
such stock or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for and recover such thing in 
action, or any mterest in respect thereof ; 

and when any person or persons shall be entitled jointly with 
any lunatic or person of unsound mind to any stock or Government 
securities, or thing in acdon, upon any trust or by way of mortgage, 
it shall be lawful tor the said Court to make an order vesting me 
right to transfer such stock or Government securities, or to receive 
the dividends, interest, or income thereof, or to sue for and recover 
such thing in action, or any mterest in respect thereof, either in 
such person or persons so jointly enUtled as aforesaid, or in such 
last-mentioned person or persons together with any other person 
or persons the said High Court may appoint. 


7. When any stock or Government securities shall be standing 
Power to transfer stock or 1'^ the name oi any deceased person 
Government securities of de- VTUOSe eSeCUtor Or administrator IS a 
ceased persons. lunatic or person of unsound mind, or 

when anything m action shall be vested in any lunatic or person of 
unsound mind as the executor or administrator of a deceased per- 
son, it shall be lawful for toe High Court to make an order vesting 
the right to transfer such stock or Government securities, or to 
receive the dividends, mterest, or income thereof, or to sue for 
and recover such thing in action, or any interest in respsc: diereof, 
in any person or persons the said Court may appoiut. 


S. Whenever any minor* shall hold any immoveable prODerq?^ 
High Court may convey upon any trust Or by way of mortgage, 
estates of minor trustees and it shall be lawful for the High Couit 
mortgagees. make an order vesting suca proper^ 

in such person or parsons in such manner, and for sucn estate, as 
the said Court shall direct; and the order shall have the same 


* For deSnition of miaor, ses “the Indian Majority Act" (!X. or 
iSjS)- 



46 


A7FBKDZX, 


exeention, an application by the attaching creditor for sale of the 
property is a near proceeding Perhaps however, this case ought 
rather to be regarded as having been decided on the other ground 
pointed out in the judgment. 

The third gronp consists of cases decided with respect to the 
Civil Procedure Code, and almost all of them were exprestiy de* 
cided, not upon the General Clauses Act, but upon that Act to- 
cher with and modified hy the speaal roles of constmetion laid 
down in the Civil Procedure Code The first of these is /ft re 
Ratana. Kahenjt (i), before Westropp, C T , and four other 
Judges. The point decided was that a judgment-debtor im> 
prisoned in execution under the Civil Procedure Code of 1859, 
and who had been in pnson for six months, was not entitled, to 
be released on the passing of the Code of 1877, which redn^ 
the penod of imprisonment for debt to six months The decision 
turns upon the construction of the Pfoeedure Code itself, which 
contained roles of constmetion different firom those of the Gene* 
cal Clauses Act, and I do not find that any of the learned Judges 
expressed an opinion as to what the effect of the General Clauses 
Act upon the ease would have been if the special rales of the 
Procedure Code had not been present to control it, except 
Green, J , who cites Raiatukand Shrie&and v. Hanmanirao Shtv* 
hakoM (2) and is disposed to regard proceedings as applying to 
suits ' including execution and appeal. ” 

In Chtnte 5‘nsAf v Knsnajt Nantyaw fs) an application made 
after the repeal of the Procedure Code of 1859 ^et aside a sale 
made in execution proceedings commenced under that Act was 
held to be governed by tiie repealed Act The question whrther 
execution is a part of the same proceedings as the suit within 
the meaning 01 s. 6 of the General Clauses Act, did not arise; 
and if I rightly follow the judgment of West, J., be intentionally 
guarded himwf agdnst expressing an opinion upon any quns* 
tion of so general a ehaiactec, bathe suggested a test when he 
said that the proceeding before the Court was " so intimately 
connected «rith the proceedings in execution that it ought pro* 
perly to be regarded as a part of those proceedings " In sag* 
gesting that test, I think it la only reasonable to suppose that 
the learned Judge had in \icw, not merely the General Clauses 
Act, but the General Clauses Act modified by s 3 and other sec* 
tionsof the Procedure Code, tn the manner which had been ex* 
plained in In re Ra/attsi Xitianjt (l). 

In Ruttjii v. M^erben Keer (4) the question for consi* 
deration related to cases in which, under the Procedure Code of 


(i) 1 . L. R,> u Bflm< 14S. 

13 o*n f H, Ci^ A. Ctf jGOa 


f5}1 L. 11,3 Bom. 314* 
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'■as if the trustee had duly executed a conveyance so releasing or 
disposing of the contingent right. 


High Court may make or- 
der where persons jointly en- 
titled wuh others out of ju- 
risdiction to contingent right 
in immoveable property. 


IS. When any person jointly entitled with any other person or 

persons to a contingent right in any im- 
moveable property upon any trust shall 
be oat of the jurisdiction of the High 
Court, or cannot be found, it shall be 
lawful for the said Court to make an 
order disposing of the contingent nght of the person out of the 
jurisdiction, or who cannot be found, to tae person or persons so 
jointlv entitled as aforesaid, or to sucn last-mentioned person or 
persons together with any o'^her person or persons ; and the order 
shall have the same efiect as it the trustee out of the jurisdiction, 
or who cannot be found, had duly executed a conveyance so 
releasing or disoosing of the contingent right. 


14. Where there shall have been two or mote persons jointly 
whea uncectaia which uf holding any tmmoveaole property upon 
several trustees survived. any trust, and it shall be uncertain which 
of such trustees tv as tae survivor, it shall b i lawful for the Higa Court 
to make an order -vesting such property in such person or persons, 
in such manner, and for such estate, as tiie said Cou''C saall direct; 
and the order shall have the same effect as if tne survivor or such 
trustees had duly executed a conveyance of the properly in tae 
same manner for the same estate. 


15. Where any one or more person or persons shall have 
When uncertain whether held any imtuQveable property upon 

last trustee living or dead. any trust, and it shall not be known, as 
to the trustee last known to have held such property, wnether he 
be living or dead, it shall be lawful for the High Court to make an 
order vesting such property in such person or persons in sucn man- 
ner, and for such estate, as the said Court snail direct j and the 
order snail have the same effect as if tne last trustee had duly 
executed a conveyance of ttis property lu the same manner for the 
same estate 

16. When any person holding any immoveable property 
When trustee dies without upon any trust shall have died intestate 

heir. as to such property without an heir, or 

shall have died, and it shall not be known who is his heir or de- 
visee, it shall be lawful for the High Court to make an order vest- 
ing such property in such person or parsons, m such manner, and 
for such estate, as the said Court shall direct ; and the order shall 
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place o£ the original decree-holderi On the 96th July J ap< . 
plied in the Small Cause Court for execution of the decree, 
and on the same date the decree was transferred for execution 
to the Dutrict Court of Banlcura. On the 3td August a writ 
of attachment issued, and on the 5th it was served' Sale pro- 
clamation issued on the 11th and was served on the 14th Angnst, 
and on the soth September the sale took place. On the a7th 
September 1^4, the judgment-debtor applied, under s 310A of ' 
the Code of Civil Procedure, which section became part of the 
Code under the provisions of Act V of 1894, passed on the and 
March 1894, to have the sale set aside. The District Judge, re- 
lying noon the ease of Gtruk Cktmder Bant v. Afurva XhfAna 
Dau (1 L R , ai Cal 940), together with the principle ennn- 
dated in the cases of Lai Mokun Mulerjn v Jegendra Cktmder 
Bey (I. L. R 14 Cal. 636) and Vavr Ah v. Bam JCmal Shaha 
(I L. R , 15 Cal 383) refused to set it aside, on the nonnd that 
s 310A was not a mere matter of procedure, and Act V. of 
18^ had no restrospective effect, and therefore s. 310A was not 
applicable to proceedings in execution of a decree wnieh had been 
passed before that section came into operation. In an applica- 
tion under s 699 of the Civil Procedure Code to set aside thn 
decision as wrong Held by the Full Court that the decision in 
Lttl Mtdiuu Moakerjtt V yogendra Chunder Bey (I L R , 14 Cal. 
636), so far as it holds that s. X74 of the Bengal Tenancy Act 
creates a new right in a judgment debtor, and is therefore inap- 
plicable to a case in whira the decree was passed before that Act 
bfsame law, is wrong. The cases of Vsir Alt v. Bam Gmtd 
Shaba ( 1 . L. R., 15 Cal 383) and Giruh Chunder Bant v. Api^ 
va Brtahua Date (I. L R., 2X Cal 940) which are based upon the 
same principle, are also wrongly decided. 

—Whether the decision in Lai Mehun Meelerjtl^. 
yagendraChttnder Boy L.R,i4Cal 636) was correct under 
s 6 of the General Clauses Act by reason of the execution-pro* 
reedinga having been commenced under Bengal Act VIII. of 1869, 
an Act repealed by the Bengal Tenancy Act P That question did 
not arise in the present case, for though the execution proKW- 
mgs were instituted under the old law the case is nnaifcctcd by 
s, 0 of the General Clauses Act, as the change in the law was 
brought about, not by the repeal of the old Act, but by the au- 
dition to It of a new section, 310 A. 

Held, therefore, that s 310 A was applicable to 
ings in execution in the present case, and in that view the Wuk 
below was bound, upon the application of the judf meni^enw, 
to set aside the shle, and not havliig done so, it had fiiiico to «* 
eras** jiirisdirtion within the meaning of s dve of the cone 
The Court had power therefore to interfcic under that section. 
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ACT VIII. OF 1890.* 

The Guardians and Wards Act, 1890. 

Keceived the G.-G.'s assent on the 2 1ST March 1890. 

. An Ast to eomohdate and amend the Lam relating to 
Guardian and Ward. 

Whereas it is expedient to consolidate and amend the 
law relating to guardian and ward ; It is hereby enacted 
as follows : — 

CHAPTER I. 

Preliminary. 

Title, extent, and 1 * (0 This Act may be called 
commencement. the Guardians and Wards Act, 1890. 

(a) It extends to the whole of British India, inclusive 
off British Baluchistan ; and 

(y) It shall come into force on the first day of July 1890. 


* For Statement of Objectsand Reasons, see Gaeette oflndia^ 
2886, Pt V., p. 77 ; for report of the Select Committee, see 
<i8go, PL V , p 77 , and for Debates in Council, see tbid, i886^ 
Supplement, pp. 419 and 666, and thd, 1890, Pt. VI., pp. 33 
and 43. 

The Act has been declared in force in Upper Burma (except 
iihe Shan States) by the Burma Laws Act (XIII of 189S). 

The Act has been declared in force in the Santhal Parganas 
by notification under s 3 of the Santhal Parganas Settlement 
Regulation (HI. of 1872) as amended by Regulation (III. of 1899), 
s. 3 ; and in Angul and the Khondmals by Reg. (I. of 1894), 
s. 3. 

It has been declared not to be in force in the Scheduled 
Districts in Ghmjam and Vizagapatam, by notification under s. 3 
(b) of the Scheduled Districts Act (XIV. of 1874)^— See Gasetfe 

India, 1898, Pt. I , p. 872. 

t The words, " Upper Burma and,” have been omitted here^ 
having been repealed by the Fifth Schedule to the Burma Laws 
Act (Xin, of 1898). 
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wii ^ 0 ) and .from that day the enactments mention* 

of tfM ^ schedule shall be repealed 

Repeal. to the extent specified m the third. 

’ column thereof. 

(a) But all proceedmgs bad, certificates granted, allow* 
ances assigned, obligations imposed, and applications, 
appointments, orders, and rules made under any ctf those 
enactments, shall, so far as may be, be deemed to 'have 
been respectively bad, granted, assigned, imposed, and 
made under this Act ; and 


Cy) Any enactment or document referrmg to any of 
those enactments shall, so far as may be, be construed to 
refer to this Act, or to the corresponding portion thereof. 


8. This Act shall be r«id subject to every enactment 
Savtiiir of lunsdio heretofore or hereafter passed relating 
tion of Cmrta of to any Court of Wards by the Go> 
Wards and Chartered vernor-General in Council, or by a 
High Courts. Governor or Lieutenant-Governor in 


Council; and nothing in this Act shall be construed to 
affect, or in any way derogate from, the jurisdiction or 
authority of any Court of Wards, or to take away any 
power possessed by any High Court established under the 
Statute 24 and 25 Victoria, chapter 104 C^n Attfvr 
tttabhsbwg Htgh Couris of Juiwttun tn IttdtaJ.* 


JDefinibons. 


4. In this Act, unless there is 
something repugnant in the subject 
or context — 


(/) "minor” means a person who, under the provisions 
of the Indian Majonty Act, 1875,! is to be deemed not to 
have attamed his majority : 

' (a) ” guardian” means a person having the care of the 
person of a minor or of his property, or of both his person 
and property: . ^ 


* Tho Indiaa High CouAfl Act, i85l.' 
t Act IX. of 1875. 
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(j) “ ward ” means "a minor for whose person or pro- ^ 
periy, or both, there is a guardian : ' 

{ 4 ) “District Court” has the meaning assigned to that 
expression in the Code of Civil Procedure,* and includes 
a High Court in the exercise of us ordinary original civil 
jurisdiction : 

(5) “ the Court” means the District Court having jur- 
isdiction to entertain an application under this Act for an 
order appointing or declaring a person to be a guardian ; 
and, where a guardian has been appointed or declared in 
pursuance of any such application, it means the Court 
which appointed or declared the guardian, or, in any mat- 
ter relating to the person of the wards the District Court 
having jurisdiction m the place where the ward for the time 
being ordinarily resides : 

(6) “ Collector ” means the chief officer in charge of 
the revenue-administration of a district, f and includes any 
officer whom the Local Government, by notification in the 
official Gazette, may, by name or in virtue of his office, ap- 
point to be a Collector in any local area, or, with respect 
to any class of persons, for all or any of the purposes of 
this Act : 

(7) “European British subject” means an European 
British suluect as defined in the Code of Criminal Proce- 
dure, 1398,:!; and includes any Christian of European de- 
scent . and 

(^3 “ Prescribed ” means prescribed by rules made by 
the High Court under this Act. 


• Act XIV of 1882 

t For appointments of Collectors under this sub-section in— • 
(r) the Presidency of Bomba/, see the Bomb^ List of 
Local Rules and Orders, Vol I., Ed iSg^p cidiii. • 
(2) the North Western Provinces and Ondh, see the 
N -W. P and Oudh List of Local Rules and Orders, 
Ed 1894, p 148 

j: See s. 3 (r) of the new Code of Criminal Procedure (Act VJ 
of 1898), according to which the original reference to the Code 
of 1882 has been altered to that of 1898. 
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•Iilgok 


CHAPTER n. 

Afpointsoint ahs Declaration of Guardians. 


5. (/) Where a minor is an European Bntlsh subjectr 

appMDt in OM of Em* property, or both, may be appoint- 
ropean Bntish sub- ed, by Will or other instrument to take 
effect on the death of the person ap- 
pointing,— 

(a) by the father of the minor, or, 

(i) if the father is dead or incapable of acting, by 
the mother. 


(r) Where guardians have been appointed under sub- 
section (/) by both parents, they shall act jomtiy. 

6. In the case of a minor who is not an European 
SaTing of pomr to British subject, nothing in this Act 
appointinotherctBoa. 3i,g|] |,e construed to take away or 
derogate from any power to appoint a guardian ofhlspe^ 
son or property or both, which is valid by the law to which 
the minor is subject. 

Power of the Court 7. (/) Where the Court is sabs- 
to ntke order aa to fied that It is for thewelforeof aminoT 
guardianabip. should be made— 


(a) appointing a guardian of his person or property 
or both, or 

(i) declaring a person to be such a guardian, 
the Court may make an order accordingly. 

. (r) An order under this section shall imply the removal 
of any guardian who Ims not been appointed by will oi 
other instrument, or appointed or declared by the Court. 

, Cy) Where' a guardian has been appointed by will or 
other instrument or appointed or declared by the Co^ 

an order under this section appointing or declaring another 

' perran to be guardian In bis stead shall not be made un- 
til the powers of the guardian appointed or declared as 
aforesaid have ceased under the provisions of this Act. 
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Persons entitled to 8. An Older shall not be made an- 
apply for order. der the last foregoing section escept 
on the application of — 

(a) the person desirous of being, or claiming to be, the 
guardian of the minor, or 

(3) any relative or frimid of the minor, or 

(f) the Collector of the district or other local area 
within which the minor ordinarily resides, or in 
which he has property, or 

(rf) the Collector having authority with respect to the 
class to which the minor belongs. 

9. (/) If the application is with respect to the guar- 
Court havinsf juris- dianship of the person of the minor,, 
diction to entertain ap- it shall be made to the District Court 
plication. junsdicnon 

the minor ordinarily resides. 

(a) If the application is with respect to the guardian- 
ship of the property of the minor, it may be made either 
to the District Court having jurisdiction in the place where 
the minor ordinarily resides, or to a District Court having 
jurisdiction in a place where be has property. 

(S) If an application with respect to the guardianship 
of the property of a minor is made to a District Court other 
th&n that having junsdicdon in the place where the minor 
ordinarily resides, the Court may return the application, if, 
m Its opinion, the application would be disposed of more 
. justly or conveniently by any other Disirict Court having 
jurisdiction. ® 


10. (/) If the application is not made by the Collec- 
Form of application. tor» it shall be by petition sigfned an d 
rtf r«rfi in manner prescribed by the 

“W “1 of 

a plaint, and stating, so far as can be ascertained,— 


* Act XIV. of x88a. 
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(a) UieDame, sex, xdigioD, date of birth, and ordinary 
, residence of the minor; 

where the minor is a female whether she is mar- 
ried, and, if sopthe name and age of her husband ; 

(f) the nature, situation, and approximate value of the 
property, if any, of the minor; 

(d) the name and residence of the person having the 

custody or possession of the person or property 
of the minor; 

(e) what near relations the minor has, and whereth^ 

reside; 

(/) whether a guardian of the person or property or 
both of the minor has been appointed by any 
person entitled, or claiming to be entitled, by me 
law, to which the mmor is subject, to mahe such 
an appointment, 

whether an application has, at any time, been made 
to the Court, or to any other Court with respect 
to the guardianship of the person or property or 
both of the minor, and, if so, when, to that 
Court, and with w^t result ; 

(jt) whether the application is for the appointment or 
declaration of a guardian of the person of the 
minor, or of his property, or of both , 

(r) where the applicadon is to appoint a guardian, the 
qualifications of the proposed guardian, 

(/) where the applictdion is to declare a person to be 
a guardian, the grounds on which that person 
claims; 

(A) the causes which have led to the making of the 
application; and 

(/} such other particulars, if any, as may be piejwrib- 
ed, or as the nature of the application renders it 
necessary to state. 

(ej If the apphcation is made by the Collector, it shall 
be by letter addressed to-tihe Court, and forwarded by post. 
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or in such other manner as may be found convenient, and 
shall state, as far as possible, the particulars mentioned in 
eub-section (/). 

(?) The application most be accompanied by a declata-. 
tion of the willingness of the proposed guardian to act, and 
the declaration must be signed by him, and attested by at 
(east two witnesses. 

11. (/) If the Court is satisfied that there is ground 
Procedureonadmis. for proceeding on the application, U 
ston of application. shall fix a day for the hearing thereof,* 
and cause notice of the application, and of the date fixed 
for the hearing,— 

(a) to be served in the manner directed in the Code of 
Civil Procedure^ on — 

(i) the parents of the minor if they are residing 

in British India, 

(ii) the person, if any, named in the petition or 

letter as having the custody or possession of 
the person or property of the minor, 

(ill) the person proposed in the application or 
letter to be appointed or declared guardian, 
unless that person is himself the applicant, 
and 

(iv) any other person to whom, in the opinion of 
the Court, special notice of the application 
should be given; and 

(i)to be posted on some conspicuous part of the 
Court-house, and of the residence of the minor, 
and otherwise published m such manner as the 
Court, subject to any rules made by the High 
Court under this Act, thinks fit. 

(; 9 ) The Local Government may, by general or spe- 
cial order, require that, when any part of the property 
described in a petition under section lo, sub-section (/), is 


Act 
VlII. 
of 1890* 


Act XIV. of i88a. 
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VIII ^ which ft Court of Wftrds could Assuine the supeiv 
of tfhft wtendence, the Court shell also cause a notice as aforesaid 
to w served on Ae Collector in whose distnct the minor • 
ordinarily reaides, and on every Collector in whose district 


toe notice to be published in any manner he fit. 

(y) No chaiig;e Aall be made by the Court or the Col- 
lector for the service or publication of any notice served 
or published under subjection (a). 

12. (/) The Court may direct that the person, if apy, 
Fewer to nuke in- having the custody of the minor, shall 
produce him, or cause him to be pro- 
Si^niienmprotM?oB ^**^<^* <tt sucb place and tim^ and 
of person end proper- before auch psrson as It appoints, and 
niay make such order for ^e tem- 
l^rary custody and protection of the person or properrt of 
me minor as it thinks proper. 


(a) If the minor is a female who ought not to be com- 
pelled to appear in public, the direction under subjection 
(/) for the producuon stud! require her to be produced in 
accordance with the customs and manners of the conntiy, 

(y) Nothing m this section shall authonse— 

(a) the Court to place a female minor m the tempo- 
rary custody of a person claiming to be her 
gnardianon the ground of hiB being her husband 
unless she is alr^dy inbis custody with the con- 
sent of her parents, if any, or 

(^} any person to whom the temporary custody and 
protection of the proper^ hi a minor is entrust- 
ed, to dispossess, otherwise than by due course 
of law, any person m possession of any of the 
proper^. 


18. On the day fixed for the bearing of the applicap 
Heannffof endeace tion, or as soon afterwards as may be, 
bclotB mMuoft of or- foe Coortsball hear such evidenceas 
der* naj adduced m support or in 

opposidon to, foe apphcation. 
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14. (/) If proceedings for the appointment or decla- 
Simultaneous pro- ration of a guardian of a minor are 
ceedings m different taken in more Courts than one, each 
of those Courts shall, on being ap- 
prised of the proceedings in the other Court or Courts, 
stay the proceedings before itself. 

(a) If the Courts are both or all subordinate to the 
same High Court, they shall report the case to the High 
Court, and the High Court shall determine in which of the 
Courts the proceedings with respect to the appointment or 
declaration of a guardian of the minor shall be had. 

( 5 ) ^ ^**7 other case in which proceedings are sta}'ed 
under sub-section (/), the Courts shall report the case 
through the Local Government to the Governor-General 
in Council, and the Governor.General in Council shall 
determine m which of the Courts the proceedings wih re- 
spect to the appointment or declaration of a guardian of 
the minor shall be had. 


15. (/) If the law to which the minor is subject ad- 
Appomtment or de- mits of his having two or more }oint 
guardlaus of his person or property, 
or both, tho Court mty, if u tSifa 
fit, appoint or declare them. 


(a) On the death of a father being an European Bri- 
tish subject, who has, by wilj or other instrument to take 
effect on his death, appointed a guardian of his minor 
child, the Court may appoint the mother to be guardian 
of the child jointly with the guardian appointed by the 
father. ' 


{3) 9*^ the death of a mother being an European Bri- 
tish subject, who, during the incapacity of the father of 
her minor child, has, by will or other instrument to take 
^ect on her death, appointed a guardian of the child, the 
father becomes capable of acting, ap* 
point him to be sole guardian of the child, or guardian of 
the child 3 ointly with the guardian appointed by the mo- 
ther, as It thinks fit. 


Act 

vni. 

ofiSpe. 
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Art (^) Separate guardians may be appointed or declared 
«f of the person and of the property of a minor. 

(y) If a minor has several properties, the Court may, 
if it thinks fit, appoint or declare a separate guardian for 
any one or more of the properties. 

16. If the Court appoints or declares a guardian for 

A • 1 1 j ^7 property situate beyond file local 

diK SgiarfSl of “B jurisdiction, the Court 

for property beyond having jurisdiction in the place where 
iurudicfaon of the the property is atuate shall, onproduc* 
tion of a certified copy of the order 
appointing or declaring the guardian, accept him as duly 
appointed or declared, mid give effect to the order. 

17. (/) In appointing or declanng the guardian of a 
Matters to be const* minor, the Court shall, subject to the 

dered by the Court in provisions of this section, be guided 
appointing guardian. j,y consistently wifli the law to 

which the minor is subject, appears. In the circumstance^ 
to be for the welfare of the minor. 

(a) In considering what will be for the welfare of the 
minor, the Court shidl have regard to the age, sei^ and 
religion of the minor, the character and capacity of the 
proposed guardian, and his nearness of kin to the minor, 
the wishes, if any, of a deceased parent, andanyezistmgor 
previous relations of the proposed guardian with the mmor 
or his property. 

(j) If the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 

(^) As between parmits who are European BriQsb sab* 
jects adversely claiming the guardianship of the person, 
neither parent is enUtled to it as of right, but other things 
being equal if the minor is a male of tender jeua or a 
female, the minor should be given to the mother, and rf 
the minor is a male of an age to require educaUon and 
preparation for labour and business, then to the father. 

(j) The Court shall not appmnt or declare any person 
to be a guardian against bis uml. 
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' 18. Where a Collector is appointed or declared by the 
Appointment or de- Court in virtue of his office, to be 
claration of Collector guardian of the person or property 
in virtue of office. qj. ^ minor, the order appoint- 

ing or declaring him shall be deemed to authorize and re- 
quire the person for the time being holding the office to act 
as guardian of the minor with respect to his person or pro- 
perty or both, as the case may be. 

19. Nothing in this chapter shall authorize the Court 
Guardian not to be appoint or declare a guardian of 
appointed by theCourt the property of a minor whose pro- 
in certain cases. pg^jy jg superintendence ,of 

a Court of Wards, or to appoint or declare a guardian of 
the person- 

fa) of a minor who is a marned female, and whose 
husband is not, in the opinion of the Court, 
unfit to be guardian of her person, or, 


(b) subject to the provisions of this Act with respect 

to European British subjects, of a minor 
whose father is living, and is not, in the opi- 
nion of the Courts unfit to be guardian of the 
person of the minor, or 

(c) of a minor whose property is under the superin- 

tendence of a Court of Wards competent to 
appoint a guardian of the person of the minor. 


CHAPTER m. 

Duties, Rights, and Liabilities oe Guarduns. 
General. 


20. (/) A guardian stands in a fiduciary relation to 
Fiduciary relation of his ward, and save as provided by the 
guardian to ward. will or Other instrument, if any. bv’ 
which he was appointed, or by this Act, he must not make 
any profit out of his office. 


( 2 ) pe fiduciary relation of a-guaidian to his wan 
extends to and aflfects purchases by the guardian of th 
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^ . property of the ward, and by the ward of the property of the 
Jam or soon after the ward has ceased 

" M® generally all transactions between them 

while the influence of the guardian sull lasts or is recent. 

21. A minor is incompetent to act as guardian of any 
Capadtjr of minon mmor except his own wife or ch^d , 

to act as Sfiurdisns. ofi where he is the managing mem* 
her of an undivided Hindu family, the wife or child of 
another minor member of that fami ly. 

22. (/) A guardian appointed or declared by the 
Bemttneiahon of Cotut shall be entitled to such allow- 

fuanlian. anc^ if any, as the Court thinks fit, 

for his care and pams m the execution of his duties. 

(a) When an officer of the Government^ as snch officer 
18 BO appointed or declared to be guardian, such fees shall 
be paid to the Gkivemment out of the property of the ward 
as the local Government, by general or special order, 
directs. 

28. A Collector appointed or declared by the Court 
Control of Collector to be guardian of the person or pro- 
as era un. ^ mmor shall, in all 

matters connected with the guardianship cS his ward, be 
sul^ect to the control of the Local Government or of snch 
authority as that Government, by notification m the official 
Gazette,** appoints in thu bebalr. 

Gwtr^an tht Perm. 

24. A guardian the person of a ward is charged 
Duties of guardian fltG cnstody of the ward, and 
-of the person. must look to hiB support, health, and 


* For notifications appointing authorities to whose control 
Collectors appointed under the Act shall be subject in— 

(i) the Presidency of Bombay, see the Bombay List of 
Local Rules and Orders, Vol. I , Ed xfipOi p 54 * i 
C*} theN^W.P.and Ondh, seethe N-W.P and Oudh 
Ust Local Rules and Orders, Ed. 1894, p. 148. 
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-education, and such other matters as the law to which Art 
the ward is subject requjres. 

25. (r) It a ward leaves or is removed from the cus* 

Title of guardian to tody of a guardian of his person, the 
custody of ward. Court, if it IS of opinion that It will be 
for- the welfare of the ward to return to the custody of his 
guardian, may make an order for his return, and, for the 
purpose of enforcing the order, may cause the ward to be 
arrested and to be delivered into the custody of the guar- 
dian. 

(a) For the purpose of arresting the ward, the Court 
may exercise the power conferred on a Magistrate of the 
first class by section too of the Code of Criminal Procedure, 

1898.* 


(j) The residence of a ward against the will of his 
guardian with a person who is not his guardian does not 
of Itself terminate the guardianship. 

23. (/) A guardian of the person appointed or de- 
Removal of ward dared by the Court, unless he is the 
from jurisdiction. Collector or IS a guardian appointed 
by will or other instrument, shall not, without the leave of 
the Court by which he was appomted or declared, remove 
the ward from the limits of its jurisdiction, except for such 
purposes as may be prescribed. 

(a) The leave granted by the Court under sub-secfion 
(r) may be special or general, and may be defined by the 
order granting it. 


Guardian of Proptriy, 


27. A guardian of the property of a ward is bound 
Duties of guardian to deal therewith as carefully as a 
of property. man of ordinary prudence would deal 

with It if it were his own, and, subject to the provisions 


• See a 3 (i) of the new Code of Criminal Procedure (Act V, 
r 00^^’ ''^hich the original reference to the Code 


of 1882 has been altered to that of X858. ^ 
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of this chapter, he may do all acts which are reasonable 
of ifoot proper for the realization, protection, oi benefit of die 
™ - properly. 

28. Where a guardian has been appointed by will or 
Powers of testameo* Other instrument, his power to mort- 

tary Rurdnn. gage or charge, or transfer by sale, 
gift, exchange, or otherwise, immoveable proper^ belong* 
ing to his ward, is subject to any restriction which may be 
imposed by the instrument, unless he ha^ under this Act, 
been declared guardian, and the Court which made the de- 
claration permits him, by an order in writing, notwithstand- 
ing the restriction, to dispose of any immoveable property 
specified in the o^er in a manner permitted by the order. 

29. Where a person other than a Collector, or than a 
Limitationof powers guardian appomted by will or other 

of of pro- instrument, has been appointed or de- 

■ perty appointed or de- clared bv the Court to be guardian 
dndbyth.c..,t. ofthe^ipffllrofawMd, 
not, without the previous permission of the Coui^-~ 

(a) mortgage or charge, or transfer by sale, gift, ex- 
change, or otheiwise, any part of the im- 
moveable property of his ward, or 

(i) lease any part of that property for a term exceed- 
ing five years, or for any term extending 
more than one year b^ond the date on wUch 
the ward will cease to be a mmor. 

80. A disposal of immoveable property by a guardian 
V.idddA,.(i>». m coDtraTmliott rf allMr o t to IW 
fees made in contn- last foregomg sections IS voidable at 
vention of section aS (be mstance of any other person af- 
or section ag. fected thereby. 

81- (r) Permission to the guardian to do any of the 
Practice with nspeet acts mentioned in section ap sh^l 
to permitting trans- not be granted by the Court except 
fers under section ag. jq Qjgg necessity/ or for an evident 

advantage to the ward, 
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(2) The order granting the permission shall recite 
the necessity or advantage, as the case may be, describe 
the property with respect to which the act permitted is to 
be done, and specify such conditions, if any, as the Court 
may see fit to attach to the permission ; and it shall be 
recorded, dated, and signed by Ihe Judge of the Court with 
his own hand, or, when, from any cause, he is prevented 
from recording the order withhts own hand, shall be taken 
down m writing from his dictation, and be dated and 
signed by him. 

(y) The Court may, in its discretion, attach to the 
permission the foilowing among other conditions, 
namely ; — 

(a) that a sale shall not be completed without the 
sanction of the Court; 

(d) that a sale shall be made to the highest bidder 
by public auction before the Court or some 
person specially appointed by the Court for 
that purpose, at a time and place to be speci- 
fied by die Court, after such proclamation of 
the intended sale as the Court, subject to any 
rules made under this Act by the High Court, 
directs ; 

(,c) that a lease shall not be made m consideration of 
a premium, or shall be made for such term 
of years, and subject to such rents and cove- 
nants, as the Court directs; 

(<l) that the whole or any part of the proceeds of the 
act permitted shall be paid into the Court by 
the guardian, to be disbursed therefrom, or 
to be invested by the Court on prescribed se- 
curities, or to be otherwise disposed of as the 
Court directs. 

(.^) Before granting permission to a guardian to do an 
act mentioned in section 29. the Court may cause notice 
of the application for the permission to be given to any 
relative or friend of the ward who should, in its opinion, 

Act VIII., 1890.— 2. 


Act 
VIII. 
,of 1890, 
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receive notice thereof, &nd sliall hear and record the state- 
person who appears m opposition to the ap- 

plication. 


82. Where a gimrdian of the property of a ward has 
VuiBtion of powers been appointed or declared by the 
of guardian of pro- Conrt, and such guardian is not the 
i^iy appointed or de- Collector, the Court may, from time 
dmdb, tte am... ^ ^ ^ raincti or 

extend his powers with respect to the property of the ward 
in such manner and to such extent as it may consider to 
be for the advantage of the ward and consistent with the 
law to which the ward is subject. 

88. (/) A guardian appointed or declared by the 
Right of jfuardian Court may apply by petition to the 
Court which appointed or declared 
him for Its opinion, advice, or direc- 
tion on any present question respect- 
ing the management or' administra- 


80 appointed or de- 
clared to apply to the 
Court for opinion in 
management of pro- 
perty of ward. 


or de- 


non of the property of his ward. 


I 


(s) If the Court considers the question to be proper 
for summary disposal, it shall cause a copy of the petition 
to be served on, and the bearing thereof may be attended 
by, such of the persona interested in the application as the 
Court thinks fit 


(j) The guardian, stating in good faith the facts in the 
petition, and acting upon the opimon, advice, or direction 
given by the Court, s^l be deemed, so far as regards 
his own responsibility, to have performed his duty as guar- 
dian in the subject-matter of t^ application. 

Obligationa on guar> 84* Where a guardian of the pro- 
dian of property ap- per^T of a ward has been appointed 
or declared by the Court, and such 
guarduin is not the Collector, he 
shall,— 

(a) if so required by the Court, give a bond, as nearly 
as may be, in the prescribed form, to the Judge 
of the Court to enure for the benefit of the Judge 
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as the Court from time to time directs ; 

{d) if so required by the Court, pay into the Court, at 
such time as the Court directs, the balance due 
from him on those accounts, or so much there* 
of as the Court directs ; and 

{e) apply, for the maintenance, education, and ad- 
vancement of the ward, and of such persons as 
are dependent on him, and for the celebration 
of ceremonies to which the ward or any of thode 
persons may be a party, such portion of the in- 
come of the proper^ of the ward as the Court 
from time to time directs, and, if the Court so 
directs, the whole or any part of that property. 

35. Where a guardian appointed or declared by the 

Suit against guar* Court has given a bond duly to ac» 
dan where adrainistra- count for what he may receive in res- 
tion-bond was taken. qJ |.^g property of his ward, the 

Court may, on application made by petition, and on being 
satisfied that the engagement of the bond has not been 
kept, and upon such terms as to security, or providing 
that any money received be pud into the Court or other- 
wise as the Court thinks fit, assign the bond to some pro- 


for the time being, with or without sureties, as 
may be prescribed, engaging duly to account 
for what he may receive m respect of the pro- 
perty of the ward ; 

(3) if so required by the Court, deliver to the Court, 
within SIR months from the date of his appoint- 
ment or declaration by the Court, or within such 
other time as the Court directs, a statement of 
the immoveable property belonging to the ward, 
of the money and other moveable property which 
he has received on behalf of the ward up to the 
date of delivering the statement, and of the debts 
due on that date to or from the ward ; 

((} if so required by the Court, exhibit his accounts 
in the Court at such times and in such form 



00 


OUAROIAKS AND WARDS. 


Act 

VIII. 

rBliSgQ. 


per person, who shall thereupon be entitled to sue on the 
bond in his own name as if the bond bad been originally 
given to him instead of to the Judge of the Court, and duA 
be entitied to recover tbereon,a8 trustee for the ward, in 
respect of any breach thereof. 

86. (/) Where a guardian appointed or declared by 

Suit uniBst emt- “ 

dnn when idininn* aforesaid, any person, with the leave 

tratu>n.bond was not of the Cour^ may, as next friend, at 
taken. any time during the continuance d 

the minority of the ward, and upon such terms as afore* 
said, institute a suit agunst the guardian, or, in case of his 
death, against his representative, for an account of what 
the guardian has received in respect of tiie properly of the 
ward, and may recover m the suit, as trustee mr the ward, 
such amount as may be found to be payable by the glla^ 
dian or his representative as the case may be. 

(a) The provisions sub-section (/) shall, so far as 
they relate to a suit against a guardian, be suMect to the 
providons of section 440 of the Code of Civil Irocednre* 
as amended by this Act. 

87 . Nothing in either of the two last foregoing sec- 

Guenl liabiUty of bons shall be construed to deprive a 

cuardian as trustee, ward or his representative of any le* 
medy against his guardian, or the representative of the 
guardian, which, not bang expressly provided m either 
m those sections, any other benefidary or his represent^ 
tive would have against his trustee or the representative of 
the trustee. 

TtmiwUmoJ Guardtanthtp, 

88. On the death of one of two or more joint-guar- 
Right of Buravor. dians, the guardianship continues to 

shipumongjointf^ar. the mrvivor or survivors until a for- 
thCT appointment is made by the 
Court. 


* Act XIV. of 188a. 
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39. The Court may, on the application of any per- 
Removat ot guar- son interested, or of its own motion, 
dian. remove a guardian appointed or 

declared by the Court, or a guardian appointed by will 
or other instrument, for any of the following causes, 
namely :~- 

(a) for abuse of his trust; 

(S) for continued failure to perform the duties of his 
trust ; 

(0 for incapacity to perform the duties of his trust ; 

(d) for ill-treatment, or neglect to take proper care, 
of his ward; 

(<) for contumacious disregard of any provision of 
this Act, or of any order of the Court ; 

(/) for conviction of an offence implying, in the opi- 
nion of the Court, a defect of character which 
unfits him to be the guardian of his ward ; 

(g) for having an interest adverse to the faithful per- 
formance of his duties ; 

{h) for ceasing to reside within the local limits of the 
jurisdiction of the Court; 

(t) in the case of a guardian of the property, for bank- 
ruptcy or insolvency ; 

(/) by reason of the guardianship of the guardian 
ceasing, or being liable to cease, under the law 

» to which the minor IS subject; 

Provided that a guardian, appointed by will or other 
instrument, whether he has been declared under this Act 
or not, shall not be removed^ 

ffl) for the cause mentioned in clause (^), unless the 
adverse interest accrued after the death of the 
person who appointed him, or-lt is shown that 
that person made and maintained the appoint- 
ment in ignorance of the existence of thead verse 
interest, or ■ 


Act 
Vlll. 
of i8g^ 
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(3) for the cauee mentioned in clause (A), unless such 
guardian has taken up such a readenceas^ 
‘ in the opinion of the Court, renders it im* 
pracdcable for him to discharge the func- 
tions of guardian. 

40. (/) If a guardian appointed or declared by the 
Discharge of guar* Court desires to resign his office, he 
dian. may apply to the Court to be dis- 

charged. 

(a) If the Court finds that there is sufficient reason for 
the application, It shall discharge him, and, if the guar- 
dian making file application is the Collector, and the Lo- 
cal Government approves of his applying to be discharged, 
the Court shall m any case discharge him. 

Cssaation of autho 41. (/) The powersof a guardkm 
xi^ of gnardiaa. of the person cease~ 

(a) by his death, removal, or discharge; 

(3) by the Court of Wards assuming superintendence 
of the person of the ward ; 

(r) by the ward ceasing to be a minor; 

(d) in the case of a female ward, by her marriage 
to a husband who is not unfit to be guardian 
her peraon, or, if the guardian was appoint- 
ed or declared by the (fonrt, by her marriage 
to a husbttnd whio is not, in the opinion of the 
Court, so unfit; or, 

5 (e) in the case of a ward whose father was unfit to be 

? guardian of the person of the ward, by the 

father ceasing to be so, or, if the father was 
deemed by the Court to be so unfit, by bis 
ceasing to be so in the opmion of the Court 

(a) The powers of a-guardian of the properQr cease— * 
(a) by his death, removal, or discharge; 

(^) by the Court of Wards assuming superintendence 
of the property of the ward; or 
(r) by the ward ceasing to be a minor. 
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(j) When, for any cause, the powers of a guardian 
cease, the Court may require him, or, if he is dead, his 
representative, to deliver, as it directs, any property in his 
possession or control belonging to the ward, or any ac- 
counts m bis possession or control relating to any past or 
present property of the ward. 


(^) When he has delivered the property or accounts 
as required by the Court the Court may declare him to 
be discharged from his liabilities save as regards any 
fraud which may subsequently be discovered. 

42 . When a guardian appointed or declared by the 
Appointment of sue- Court IS discharged, or, under the law 
cessor to guardian to which the ward IS subject, ceases 
removed**' ^ entitled to act, or when any such 

guardian or a guardian appointed by 
will or other instrument is removed or dies, the Court, of 
its own motion, or on application under Ciiapter IL, may, 
if the ward is still a minor, appoint or declare another 
guardian of his person or property, or both, as the case 
may be. 


Act 
VIM. 
of 189a 


CHAPTER IV. ' 

SUPPLRUBNTAL PROVISIONS. 

^ 3 . (r) The Court may, on the application oEanypsr- 
in?‘indurt S®^“pri. ^00 interested, or of its own mouon, 
ceedinpofguardians, iu Older regulating the con- 

and enforcement of duct Or proceedings of any guardian 
those orders. appointed or declared by the Court. 

(a) Where there are more guardians than one of a wards 
and they are unable to agree upon a question affecting his 

^ Court for Its dTrec 
tion, and tlw Court may make such order respecting the 
matter in difference as it thinks fit, S 

(j) Except where it appears that the object of making 
an order under sub-section (/) or sub-section (g) would b! 
defeated b, the dela,. the Court shall, before STog te 
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^ order direct, notice of the application therefor, or of the 
if ^ M the case ma^ be, to 

be given, in a esse under sub'section (/), to the guardian, 
or, in a case under sub-section (a), to the guardian who 
has not made the application. 

(^f) In case of disobedience to an order made under 
sub-section (/) or sub-section (a), the order may be en- 
forced in the same manner as an injunction granted un- 
der section 491 or section 493 of the Code of Civil Pro- 
cedure* in a' case undtnr sub-section (/), as if the ward 
were the plaintiff, and the guardian were the defendant, 
or, in a case under sub-section (a), as if the guardian who 
made the application were the plaintiff, and the other 
guardian were the defendant. 

(j) Except in a case under sub-section (a), nothing in 
this section shall apply to a Collector who is, as such,' a 
guardian. 

44 . If, for the purpose or with the effect of prevent- 
Penaity for removal u>g the Court from exercising its 
ofwardiromjurisdic- autbonty With respect to a ward, a 
guardian appointed or declared by 
the Court removed the ward from the limits of the jurisdic- 
tion of the Court in contravention of the provisionsof 
section 26, he shall be liable, by order of the Court, to fine 
not exceeding one thousand rupees, or to imprisonment in 
the civil jail for a term which may extend to six months. 

Penalty for contn- 46. (/) In the following cascs, 
maey. nunelyi — 

(a) if a person having the custody of a minor fails to 
* produce him or cause him to be produced in 

comphance with a direction under section is, 
sob section (/), or to do his utmost to com- 
pel the minor to return to the custody of fais 
guardian in obedience to an order under sec- 
tion 25, sub section (/), or 
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(b) If a guardian appointed or .declared by the Court , 
fails to deliver to the Court, within the time 
allowed by or under clause (b) of section 34, 
a statement required under that clause, or to 
exhibit accounts in compliance with arequisi* 
tion under clause (c) of that section, or to pay 
into the Court the balance due from him on 
Aose accounts in compliance with a requisi- 
tion under clause (^) of that section, or 

(() if a person who has c^sed to be a guardian, or 
the representative of such a person, kils to 
deliver any property or accounts in compli- 
‘ ance with a requisition under section 41, sub- 
section (y), 

the person, guardian, or representative, as the case maybe, 
shall be liable, by order of the Court, to fine not exceed- 
ing one hundred rupees, and, in case of recusancy, to 
further fine not exceeding ten rupees for each day after 
the first during which the default continues, and not ex- 
ceeding five hundred rupees in the aggregate, and to de- 
tention in the civil jail until he undertakes to produce the 
minor, or cause him to be produced, or to compel his re- 
turn, or to deliver the statement, or to exhibit the accounts, 
or to pay the balance, or to deliver the property or ac- 
counts, as the case may be. 

(a) If a person who has been released from detention 
on giving an undertaking under sub-section (/) fails to 
carry out the undertaking within the time allowed by the 
Court, the Court may cause him to be arrested and re- 
committed to the civil ]ail. 

46 . (/) The Court may call upon the Collector, or 
. Reports by Coliec- Upon any Court subor dina te to the 
tocsarf Sttbordinate Court, for a report on any matter aris- 

^ ■ , »ug>n any proceeding under this Act. 

and treat the report as evidence. 

^ (a) For the purpose of preparing the report, the Cot- 
lector or the Judge of the subordinate Court, as the case 
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may be, shall make such inquiiy as he deems uecessaiy, 
oflSoUt may, for the puroosesof the inquiry, exercise ai^ 
power of compelling the attendance of a witness to give 
evidence, or produce a document, which is conferred on 
a Court by the Code of Civil Procedure.* 


Orders appealable. 


47 . An appeal shall lie to the 
High Court from an order made by a 
Dhtnct Court,— 


(a) nndersection 7, appointing or declaring, or refosiog 
to appoint or declare, a guardian ; or. 


(6) under section 9, sub*section (yl, returning an ap* 
plication ; or, 

(r) under section 25, making or refusing to make an 
order for the return of a ward m the custody of 
his guardian ; or, 

(d) under section 26, refusing leave for the removal of 
a ward from the limits of the jurisdiction of the 
Court, or imposing conditions with respect 
thereto ; or, 

(<) under section 28 or section 29, refusing permission 
to a guardian to do an act referred to in the sec* 
tion ; or, 

(/) under section 32, defining, restricting, or extoid'' 
ing the powers of a guardian ; or, 

(g) under section 39, removing a guardian; or, 

{h) under section 40^ refuring to discharge a guardian ; 
or, 

(r) under section 43, regnlatiDg the conduct or pro- 
ceedings of a guardian, or settling a matter iu 
difference between jtunt guardians, or enforcing 
the order ; or, 

C/) under section 44 or section 45i imposing a penally- 
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i 4 S. 'Save AS provided by the last foregoing section, Art 
'Finality of other and by Section 622 of the Code of Cml Jgj' 
orders. Proc^ure,'^ an Order made under this 

Act shall be final, and shall not be liable to be contested 
by suit or otherwise. 

49. The costs of any proceeding under this Act, m* 
eluding the costs of mamtaming a 
guardian or other person m the ciidl 
jail, shall, subject to any rules made by the High Court 
under this Act, hem the discietion of the Court m which 
the proceeding is had. 


50 . ^/) In addition to any other power to make rules 
Power of High Court conferred expressly or impliedly by 
to make rules. this Act, the High Court may, from 

time to time, make rules consistent with ibis Act- 

fa) as to the matters respecting which, and the time 
at which, reports should be called for from 
Collectors and subordinate Courts ; 

(0 as to the allowances to be granted to, and the se- ■ 
cuitty to be required from, guardians, and the 
cases m which such allowances should be 
granted ; 


(c) as to the procedure to be followed with respect to 

applications of guardians for permission to do 
acts referred to m sections 28 and 29 ; 

(d) as to the circumstances m which such requisitions 

as are mentioned m clauses (a), (i), (4 and (d\ 
of section 54 should be made j 

(0 as to the preservation of statements and accounts 
delivered and exhibited by guardians; 

Btatemeuts and ac 
counts by persons interested ; 

for 

belonging to wards; 


Act XIV. of 1882, 
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(^) as to the securities on which money belonging to 
wards may be invested ; 

(t) as to the education of wards for whom guardians, 
not being Collectors, have been appointed or 
declared by the Court; and, 

(/) generally for the guidance of the Courts in carry- 
ing out the purposes of this Act. 


(2) Rules under clauses (a) and (0 of sub-section (/) 
shall not have effect until th^ have been approved by tte 
Local Government, nor shall any rule under this secdon 
have effect until it has been published in the official Gasette. 


51. A guardian appointed by, or hoiding a certificate 
Applicability of Act ol administration from, a Civil Court, 
to euardians already under any enactment repealed by this 
appointed by Court. ^ gp prescribed, 

be subject to the provisions of this Act, and of the rules 
made under it, as if he had been appointed or declared by 
the Court under Chapter H. 


52. In section 3 of the Indian Majority Act, 187$,* for 
Anendment of In- the words, " every minor of whose per- 
dian Majonty Act. ggn gr property a guardian has been 
or shall be appointed by any Court of Justice, and eveiy 
minor under die jurisdichon of any Court of Wards,” the 
following shall be substituted, namely *— 

“every minor of whose person or property, or both, a 
guardian, other than a guardian, for a suit within the mean- 
ing of Chapter XXXI. of the code of Civil Frocedure,t 
has been or shall be appointed or declared by any Court 
of Justice before the minor has attained the age of eighteen 
years, and every minor of whose proper^ the supennten- 
dence has been or shall be assumed by any Court of Wards 
before the minor has attained that age.” 


Amendment of Chap- 
ter XXXLof the Code 
■of Cml Procedure. 


58. Chapter XXXI. of the Code 
of Ovil Proceduref shall be amended 
as follows, namely : — 


* Act IX. of 1875 


t Act XIV. of 188a. 
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il.— To section 440 of the said Code the following shall 
be added, namely 

“ If a minor has a guardian appointed or declared by 
an authority competent m this behalf, a suit shall not be 
instituted on behalf of the minor by any person other than 
such guardian, except with the leave of the Court granted 
after notice to such guardian, and after hearing any ob- 
jections which he may desire to make with respect to the 
institution of the suit, and the Court shall not grant such 
leave unless it is of opinion that it is for die welfare of the 
minor that the person proposing to institute the suit in the 
name of the minor should be permitted to do so.” 

5 .— To section 443 of the said Code the following shall 
be added, namely : — 

"Where an authority competent in this behalf has ap- 
pointed or declared a guardian or guardians of the person 
or property, or both, of the minor, the Court shall appoint 
him, or one of them, as the case may be, to be the guardian 
for the suit under this section, unless it considers, for rea- 
sons to be recorded by it, that some other person ought to 
be so appointed.” 

1. 446 of the said Code the following 

shall be added, namely ^ ^ 

"If the next friend is not a guardian appointed or de- 
dared by an authority competent m this behalf, and an 
application is made by a guardian so appointed or declar- 
ed, who desires to be himself appointed in the place of the 
next friend, the Court shall remove the next friend, unless 
It considers, for reasons to be recorded by it, that the 
guardian ought not to be appointed the next friend of the 


Act 
VIII. 
of 189P. 


. section 461 of the said Code the followinir 

shall be substituted, namely ® 

^ guardian for the suit shall 

fnendorguatciian flrf the leave of the Court 

litem o£ property nn- r®ceive any money or other moveable 
der decree for mmor. property on behalf of a minor, either— 
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^2 («) of compromise before decree or order, or 

of 1890. ( under a decree or order m favour of the minor. 

"(d) Where the next friend or guardian for the suit 
has not been appomted or declared by competent autho- 
rity to be guardian of the property of the minor, or‘having 
been 80 appointed or declared, is under any disability 
known to the Court to receive the mon^ or odier move- 
able property, the Court shall, if it grants him leave to re- 
ceive the properly, require such security, and give such 
directions, as will, in its opuuon, sufficiently protect the 
property ^m waste, and insure its proper application.” 

jEl—For section 464 of the said Code as amended by 
the Civil Procedure Code Amendment Act, 1S88,'*' the 
following shall be substituted, namely 

“464. Nothing in this chapter applies to a Sovereign 
Princes and Chiefo Pxioce or Rulmg Chief suing or bring 
and Wards of Court, sued in the name of bis State, or be- 
ing sued, by direction of the Govemor-Cseneral in Council 
or a Local Government, in the name of an agents or in 
any other name, or shall be construed to affect, or in any 
way derogate fiom, ffie provisions of any local law for die 
time being in force relating to suits by or against minors, 
or by or against lunatics or other persons of unsound 
mind. 


* Act VII. of 1888. 
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THE SCHEDULE. 
Enactments repealed. 
(Su StcHon s) 


Act 
VIII. 
of 1890. 


Humber and year 


Title or subject 


Extent of repeal. 


Acts of the Governor-Gemral m Council. 


XIV. of 1858 ... 
XL of 1858 ... 

IX. of 1861 ... 
XX. of 1864 ... 
XIV of 1869 ... 

VII of 1870 .. 
IV of 187a ... 
XIX of 1873* ... 

XIII. of 1874 ••I 
XV of 1874 ... 

XX. of 1875 ... 
XVIII of 1876... 
XIII of 1879 ... 


Minors (Madras) ««• j 

Minors (Bengal) ««• 

Minors .. 

Minors (Bombay). 

Bombay Civil 
Courts Act, 1869 

Court'fees Act, 
1870 

Punjab Laws Act, 
1872 

Nortb-WesternPro- 
vincesLand'Reve' 
nue Act, 1873 

European British 
Minors Act, 1874 

Laws Local Extent 
Act, 1874 

Central Provinces 
Laws Act, 1875. 

Oudh Laws Act, 
1876. 

Oudh Civil Courts 
Act, 1879 


The whole 

So much as has not been 
repealed. 

The whole. 

The whole 

So much of the last para* 
graph of section x6 as 
has not been repealed. 

SectionigH and article 10 
of Schedule I. 

So far as it relates to Act 
XL. of 1858. 

Section 258, 


The whole. 

So far as it relates to any 
enactment repealed by 
this Act. 

So far as it relates to Act 
XL. of 1858. 

So far as it relates to Act 
XL of 1858. 

Clause (/] of section 25 
relating to proceedings 
under Acts XL of 1858 
and IX of i86t. 


* Act XIX. of 1873 has been repealed byN. W. P. Act III 
of X90X. 
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Number and year. 


Title or subject. 


Eident of repeal 


Aeit vf the Geurnor-Generd in Cmmci/— ( ccmtd.) 


jXlV. of i88a .. 

« 

XVIILof 1884.. 
XII. of 1887 


CodeofCiTilProcfr- 

dure 

Punjab Courts Act, 
1884 

Bengal, North- 
West^ Pro- 
vinces and Assam 
Cml Courts Act, 
1887. 


The second paragraph of 
section 443. 

So much of sechon so as 
has not been tepeaiM 

Clause ( 5 ) of section aj 
sub-scction (a). 


V. of 1804 lit 


Court of Wards Bit 


Section ao,and so much of 
secSons ax and aa as re- 
lates to persons and pro- 
perty or minors not sub- 
ject to tiie superintend- 
ence of the Court of 
Wards 


X. of 1831 — 


Minors’ Estata tit 


Section 3. 


Regddms tmder the SaWe 33 Vuloria, (MpUr 3, 


IX. of 1874 


Arakan Hill Dis- 
trict Laws 


So far as it relates to Acts 
XL.ofx85Ba11dIX.of 

l86x 



ACT XV. OF 1856 : 

Tiie Hilda Wldon’ Hi-nairiige Act, 1838.'^ 

Received the^.'G.’s Assent on the 25 th July 1856. 

An Act to remove all Legal Obstacles to the Marriage of Hindu 

Widows. 

Whereas U is known that, by the law as administered in the 
Pfeamble Courts established m the terutones 

in the possession and under the govern- 
ment of the East India Compiny, Hindu widows, with certain 
exceptions, are held to be, by reaoon of their having been once 


* This 18 the short title given to this Act by the Indian Short Titles 
Act (XIV of 1897). 

This Act has been declared to be in force in— 

(I) the whole of British India except as regards the Scheduled Dis- 
tricts, by the Laws Local Extent Act (XV. of 1874), s. 3. 

(a) the Santhal Parganas, by theSanthal Parganas Settlement Regu- 
lation (HI. of 187a), 8. 3, as amended by Regulation III. of 
1899: 

(3) the Arakan Hill District, by the Arakan Hill District Laws 

Regulation (IX. of 1874) s 

(4) Angul and the Khondmals, by the Angul District Regulation (I, 

of 1894). 

n - 3 fo) of the Scheduled 
Districts Act (XIV of 1874), to be in force in the following Scheduled 
Uistncts, namely , 

Suidh (see Gaaetie of India, 1880, Pt. L, p. 672) - 

(see Gaeeite of India, 1881, Pt. I , p, 74) • 

( 3 ) The Distncte of Hazaribagh, Lohardaga, and Manbhum, and 
Pargana Dhalbhum, and the Kolhan in the District of Sing- 
bhum (see Gaaetie of India, 1881, Pt I , p, 504) ; ® 

(4 Kumaon and Garhwal (see Gaeeite of India, 1876, Pt. I„ p. 6bs) • 
( 5 J The scheduled portion of the Mirzapur District (see Gaeetie^of 
T ^-P- 383 ) ^ 

Bawar (see Gaaetie of India, 1879, Pt. L, p <182! • 

^ ^^khaJ an/n”“rh’ Ismail 

L, p 48) ^ ° 1886, Pt. 

of Lahaul (see Gasrffe flf /(Kjjtt iRsk pi- i *, nn.i. 

(10) Ci>o.g (a. BimUi Indw, 1878, PI. I., p. 747) , 
S,0«>-J04.I9«ft ActXV,i856.-t • 
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mazried, incapable of contracting a second valid marriage, and 
the offspring of such widows by any second marnage are held to 
be illegitimate and incapable of inheriting property, and whesbas 
many Hindus believe that this imputed legal incapacity, although 
it IS in accordance with established custom, is not in accordance 
with a true interpretation of the precepts of their religion, and desire 
that the civil law administered by the Courts of Justice shall no 
longer prevent those Hindus who may be so minded from adopting 
a different custom, in accordance with the dictates of their own 
conscience; and whereas it is just to relieve all such Hindus from 
this legal incapacity of which they complain ; and the removal (tf 
all legal obstacles to the marriage of Hindu widows will tend to the 
promotion of good morals and to Uie public welfare ; It is enacted 
as follows : — 

1. No maniage contracted between Hindus shall be invalid, 
Mamage of Hindu widown and the issue of no such marriage shall 

legalised. be illegitimate, by reason of the woman 

having been previously manied or betrothed to another person who 
was dead at the tune of such marriage, any custom and any mter- 
pretation of Hindu Law to the contrary notwithstanding. 

2. All rights and mterests which any widow may have in her 
Rightsof widow in deceae. deceased husband's property by way of 

ed bueband'a property to mauitenance, or by inheritance to her 
cease on her re>inarriage. husband, or to his lineal successors, or 
Ity virtue of any will or testamenmry disposiuon conferring upon 


(ii) The District of Silhat (see Gaeette o/Jndta, 1879, Pt.I,p. 
631) 

(xa) The Districts of Kamrnp, Nengong, Darrang, Sibsagar, Lakhim- 
pur, Goalpara (excluding the Eastern Dvars), and Cachar 
(excluding the North Cachar Hills) (see GaastU tf India, 
1878, Ft I, p 333). 

,13) The Garo Hilb, the Khasi and Jaintia Hills, the Naga Hills, 
the North Cachar Hills in the Cachar Distnct, and the 
Eastern Dvars in the Goalpara District (see Gaarilt India, 
1897, Ft I., p 399) * 

(14} The Porahat Estate in the Singbhnm Distnct (see Gaeette tf 
India, 1897, Ft 1 , p. 1039) 

It has been extended, by notification under s 5 nf ^he last-mentioned 
Act, to the following Scheduled Districts, namely — 

(l) The Tarai Distnct (see Gaeette of India, 1876, Ft. I , p S^S) * 
(a) The Andaman and Nicolnr Islands (see Gaeette ef India, iSda, 
Ft- L, p X48}. 

As to the effect of uncfaastity in the case of a widow who has once 
mhented, toe 13 B. L. R 1. 
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her, without express pemission to re-maity, only a limited interest 
in such proper^, with no power of alienating the same, shall, upon 
her le-mariiage, cease and determine as if she had then died 
and the next heirs of her deceased husband, or other persons entitled 
to the property on her death, shall thereupon succeed to the same. 


8 . On the re-raarnage of a H indu widow, if neither the widow 
Guardianship of children “Of 7 ot^ier person has been expressly 
of deceased husband on ihe consti lutcd, by the Will OT testamentary 
remarriage of his widow. dispo sition of the deceased husband, the 

guardian of his children, the father or paternal grandfather, or the 
mother or paternal grandmother, of the deceased husband, or any 
male relative of the deceased husband, may petition the highest 
Court, having original jurisdiction in civil cases m the place where 
the deceased husband was domiciled at the time of his death, for 
the appointment of some proper person to be guardian of the said 
children, and thereupon it shall be lawful for the said Court, if it 
shall think fit, to appoint such guardian, who, when appointed, shall 
be entitled to have the care and custody of the said children, or of 
any of them, during their minority, m the place of their mother ; 
and, in making such appointment, the Court shall be guided, so far 
as may be, by the laws and rules in force touching the guardianshiu 
of children who have neither father nor mother : 

Provided that, when the said children have not property of 
their own sufficient for their support and proper education whilst 
minors, no such appointment shall be made otherwise than with the 
consent of the mother unless the proposed guardian shall have 
given security for the support and proper education of the children 
whilst minors. 


4. Nothing in this Act contained shall be construed to render 
Nothing in this Act to rend- any Widow, wbo, at the time of the death 

Ibl^f iSSming?^'’'' property. « a 

. childless widow, capable of inheriting 

hfe 1 , Viomy, If, before the passing of 

this Act, she would have been incapable of inheriiing the same^bv 
reason of her being a childless widow. ® ^ 

5. Except as in the three preceding sections is provided, a 

Saving of rights of widow WldoW shall not, by reason of her re- 
in sections a, 3 , and 4 . 5“y Property, or any 

to which she would otherwise be 

4 Bom. A, C, J. 23 : Akera Suth v. Beream, a B. 
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entitled ; and every widow who has re-mairied shall have the same 
rights of inheritance as she would have had had such marriage 
been her first marriage. 


6 . Whatever words spoken, ceremonies performed, or engage- 
Ceremonies constituting ments made, On the marriage of a Hmdu 
valid marnage to have same female who has not been previously 
effect on vidon's marnage. muried, are Sufficient to constitute a 
valid marnage, shall have the same effect if spoken, performed, or 
made on the marriage of a Hindu widow , and no marriage shall 
be declared mvalid on the ground that such words, ceremonies, or 
engagements are inapplicable to the case of a widow. 


7 . If the widow re>marrying is a minor whose mariiage has 
Consent to re-mamage of ”0^ ^een consummated, she shall not 
minor widow. re-marry without the consent of her 

father, or, if she has no father, of her paternal grandfather, or, if 
she has no such grandfather, ot her mother, or, failing all these, of 
her elder brother, or, failing also brothers, of her next male relative. 

All persons knowingly abetbng a marriage made contrary to 
Punishment for abetting ffte provisions of this section diall 
marnage made contrary to be liable to imprisonment for any term 
tins section. exceeding one year, or to fine, or 

to both. 


And all marriages 
Effect of such marriage. 


made contrary to the provisions of ffiis 
section may be declared void a Coart 
of law : Provided that, in any qaestion 
regarding the vahdi^ of a marriage made contrary to the provisions 
p of this section, such consent as is afore- 

amd shall be presumed until the contrary 
IS proved, and that no such marnage shall be declared void after it 
has been consummated. 


In the case of a widow who is of full age, or whose marriage 
Consent to re-mamage of has been cODSummated, her own COMcnt 
major widow. shall be Sufficient consent to constitute 

her re-marriage lawful and valid. 
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HINDU WILLS ACT, i87o 
(Act XXI. of 1870) * 

Rscbiveo the G.>G.’s Assent on 19TH Juu 1870. 


Act io regulate the Wtlh ofjBtndm,yainas, Sikhs, and Buddhists 
in the Lower Provinc s of Bengal, and the Towns of Madras 
and Bombay, 


Whereas it is expedient to provide rules for the execution, 
Praamble. attestation, revocation, revival, Inter- 

pretation, and probate of the rrills of 
Hindus, Jainaa, Sikhs, and Buddhists m the territories subject to 
the Lieutenant-Governor of Bengal, and in the towns of Madras 
and Bombay j It is hereby enacted as follows 


Short title. 


Certain portions of Act }(• 
of j86s extended to wills of 
Hindus, Jamas, Sikhs, and 
Buddhists. 


1 . This Act may be called the 
Hindu Wills Act, 187a 

2 . The following portions of the 
Indian Succession Act, 1 865, f name- 
ly,— 


i8do see Gaeelie if India, 

fnj.' ^ ^uil 1 Vl® *1*® S®1®®* Committee, which was 

*870. Pt. V.. p. IIS for 
1870 ? I*" SyPPl®™®"*' P" >4991 Supplement, 

th. ,i i ^®®1««^ by notification under b. 3 (0) of 

■» ■“ «“ '«»r 

The Distr'cts of Haaaribagh. Lohardaga, and Manbhnm, and Pargana 

HI of tIm *? ‘P ^®'®® ‘b® Santhal Parganaa. bv Reir. 

Regulatmn (ni\f ‘*** Parganas Justice and Laws 

f Act X. of 1863. 

[26-509—4.000.] 
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4. On and from that day, section 2 of Bengal Regulation V. 

Partial repeal of Bengal 0 ^ *799 shall be repealed, so far as re- 
Regulation V. oi 1799, sec* lates to the execmors of persons who 
tion 2. are not Muhammadans, but are subject 

to the juTtsdiction of a District Court in the territoiies subject to 
the Lieutenant-Governor of Bengal. 


5 . Nothing contained m this Act shall affect the rights, duties, 
Saving of rights of Ad* and privileges of the Administrators* 
nnnistrators'Generai. General of Bengal, Madras, and 

Bombay, respecUvely.* 


6. In this Act and in the said sectionsf of the Indian 
1 a f. « n Succession Act,i: all words defined in 

section 3 of the same Act shall, unless 
there be something repugnant in the subject or context, be deemed 
to have the same meaning as the said section 3 has attached to such 
words respectively : 


And in applying sections 62, 63, 52, q6, 98, 99, 100, tor, 
102, “ and 103 ”5 of the said Succession Act| to wills and codicils 
made under this Act, the words « son,” '• sons," “ child,” and 
“ children," shall be deemed to include an adopted child ; and 
the word “ grandchildren" shall be deemed to include the children, 
whether adopted or natnral-bom, of a child, whether adopted or 
naiural-born ; and the expression * danghter-in-law ” shall be 
deemed to include the wife of an adopted son |) 


• See the Administrator-Generals Act (II .of 1874I 
A , rvTI'® words " and Parts,” repealed by the Repealing and Amending 
Act IXII of 1891), have here been omitted* 
t Act X of 1865 

J The word and figures "and 103 "have been substituted for the 

IV ol ®* *54 (c]of the Probate and Ad* 

ministration Act (V of i88r) 

II The last clause of s 6 as to the making of grants of letters of ad- 




act II. OF 1886 . 

The Indian Income Tax Act, 1886. 

. I 

[i4j modified up to September ^ igoj\ 


CONTENTS. 


CHAPTER I 
Prbliuinary. 

Sbctions. 

1. Extent and commencement. 

2. Repeal 

3. Definitions 

CHAPTER II 
Liability to Tax 

4. Incomes liable to the tax 

5. Exceptions 

6. Power to make exemptions. 

CHAPTER III. 
Assessment and Collection 
A —Salaries and Pensions. 

% f 

7. Mode of payment in case of 

Government officials and pen- 
sioners 

8. Mode of payment in case of 

servants and pensioners of 
Local authorities 

g Mode of payment in case of 
servants and pensioners of 
companies and private em- 
ployers. 

la Annual return by principal of- 
ficer of company or associa- 
tion. 

4,000.— a9-x0'i907. 


Sections 

B —Profits of Companies. . 

11 Annnal statement of nett pro- 

fits. 

12 Power to require officers of 

companies to produce ac- 
counts 

C —Interest on Securities. 

13 Mode, of payment of tax on 

interest on securities 

D.— Other Sources of Income 

Ordinary Mode of Asmsmmi and 
CoUeetion. 

14. Collector to determine persons 

chargeable. 

15. Mode of making assessment. 

16. List of incomes under two 

thousand rupees. 

17. Notices to p»sons with incomes 

of two thousand rupees. and 
upwards 

18. Power to modify ordinary pro- 

cedure in special cases. 

19. Time and place of payment. ' 

*■ *■ I 

Trustees, Agents, Managers, and In- 
eapaeiittted Persms. 

20. Trustees, guardians, and com- 

' ' miLtees Of- incapacitated per- 

sons to be charged. 

11 , 86 .- 1 . 



X 


COimCRTS. 


SicTioirs, 

81. Hon.n!t{denU to be ebuj;cd tn 
names of thrir agents 
89 . Recnvcrs, Managers, Courts o( 
Wards, AdminisiratorS'Gener* 
ol, and ORieUI Trustees 
8g. Potrer to retain duties eliarged 
on trustees, be. 

Oetufylti/' OnHtn, 

04 Provision for tax on occupying 
owners. 


CHAPTER IV. 

Ret isioN Ol AssrssMXNT. 

85 Petition to Collector against 
ass^ment under Part IV. 
ad. Heating of petition, 
ay. Petition to Comtnissoner for 
retision. 

88. Poner to summon witnesses 

Kx 


CHAPTER V. 

Rncovfcnt oi- Ahmahsof Tax. 

ag. Tax when payable 
30. Mode and time of recot cry 


CHAPTER VI. 

, SOFPLl.HBM'At Paovisioas. 
Compasttian, 

31. Agteements for composition. 
Rteei^s, 

3s.. Receipts and their contents. 
Avuttitnmt 

33. Amendment of assessment 
PemUtia. 

44, Failure to make payments or 
ddiver returns or statements. 


SSCTIONS 

35 - Fdio statement tn deeiarafion. 
3$. Prosecution to be at instance of 
Collector 

37. Sections igy and 888 of Penal 
Code to apply to pmceediogs. 

Ptner ta mate Rula. 

38 Power to make rates 

ifuetUttiinut, 

39. Bar of ^uits in Cnril Court. 

40. Exercise of pouers of Collector 

and Commissioner 

41. Obligation to fornisb informa* 

tiott respecting lodgers and 

emptied*. 

43 TrusteOii and agents to furnish 
information as to faenefictanes 
and principats 

43. Trustees, Ac., to furnish in* 

formation as to income. 

44. Obligation to furnish other in- 

formation. 

45 Sections 176 and 177 of Pend 

Code to apply to reipiisitions 
for information 

46 Service of notices 

47. Power to dirlare principal place 
of bttsinr <• or residence 
48 Saving in favour of pajeis of 
paudhari and capitation taxes. 
4g. Indemnity. 

^ Pouers eveieisable from time 
to time 


THE FIRST SCHEDULE 
Enactvbnts Rbfxalbd. 


THE SECOND SCHEDULE. 

Sources op Ikcous ako Rates op 
Tat. 


THE THIRD SCHEDULE. 
Fork of PETinoN. 



ACT 11 . OF 1886. 

Thfi Mian Ineome Tax Aot, 1886,* 


Rkcjeiteo the G.'G.’a Assent on the 29th Janoary 1886. 


Ah Acljor imposing a Tax on Ineome derived from Sour(xs 
other than Agneulture. 

Whereas it is expedient to impose a tax on income derived from 
sources other than agriculture ; It is hereby enacted as follows : 

CHAPTER I. 

* PrEUlBIHARY. 


1 . (/) This Act extends to the whole of British India, and up- 
plies also, within the dominions of Pria» 

J fS. . • nf m 


Extent and commencetnent. 


ces and States in India in alliance with 


— >u Auuia 111 Hitiauce wim 

Her Majesty, to British subjects in those dominions who are m the 
service of the Government of India, or of a local authority estab- 
fehed in the exercise of the powers of the Governor-General in 
Council in that behalf, and 


(a) It shall come into force on the first day of April 1886. 


Sei. /.] 


o/iSgtJ 


of 189™* ****** *^****** **^ ^**® Act (XIV. 

For Stetement of Objects and Reasons, see Gazette of India tR«r p, 

1 ^8), 
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2. On ftnd iron the dey on which this Act conies into fbrc^ 
I>._, the enactments specified in the first 

‘ schedule, to this Act shail be repealed, 

except as to fees payable and other sums due under those einn»tn> ffnn 
and the mode of recovering the same. 


n.R«.hnM this Act, unless there is some* 

tbingrepugnantinthesuiqectorcontext,-^ 

(/) "local authority” means any municipal committee, distnct 
board, body of port commissioners, or other authority legally enti* 
ded to, or entrusted by the Government with, the control or man- 
agement of any municipal or local fund : 

(n) " company” means an association carrying on business in 
Britidi India, whose stock or funds is or are divided into shares and 
transferable, whether the company is incorporated or not, and whe- 
ther Its principal place of business is situate in British India or not: 

(y) "prescribed” means prescribed by the 6overno^GeneIal 
in Council 1» notification in the Gaxette of India, or by the Governor- 
General m Council or a Local Government by rules made under 
(his Act ; 

C^)" salary ” includes allowances, fees, commissions, peiquisitet^ 
or profits received, m lieu of, or in addition to, a fixed salary, in re- . 
spect of an office or employment of profit ; but subject to any rules 
wbicli may be prescribed in this behalf, it does not include travel- 
ling, tenta^, horse, or sumptuary allowance, or any other allowance 
granted tomeetspedfic expenditure: 

, (S) "income ” means income and profits accruing and arising 
or r^ved in British India, and includes, in the case of a British 
subject within the dominions of a Prince or State in India in al<' 
liance with Her Majesty, any salary, annuity, pension, or gratuity 
payable to that-subject by the Government, or by a local authon^ 
established in the exercise of the powers of the Govemo^GenerBIln' 
Council in diat behalf ; 

(d) “ Magistrate ” means a Presidency Magistrate or a Magis- 
trate of the first or second class: 

( 7 ) “ person ” includes a firm and a Hindoo undivided family i 

(^"defaulter” includes a company or firm making default 
under ffiis Act: 

(p) "Collector” means the chief officer In charge of the revenue' 

administration of a district, and in a presidency-town, officer 
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whom the Local Government, by notification in the official Gazette, 
may, by naihe Or by virtue of his office, appoint to be a Collector 
for the purposes of this Act ; in the case of a company or firm, it 
means the Collector, as here defined, of the district or presidency- 
town in which its principal place of business in British India is 
situate ; and, in the case of any other person chargeable under this Act, 
it means the .Collector, defined as aforesaid, of the district or presi- 
dency-town m which the person has his residence ' 

(/o) “principal officer," used with reference to a local authority 
or a company or any other public body or association not being a 
local authority or company, means — 

(fl) the secretary, treasurer, manager, or agent of the authori^, 
company, body, or association ; or 

(i) any person connected with the authority, company, body, 
or association upon whom the Collector has caused a notice to be 
served of his intention of treating him as the principal officer there- 
of ; and 

(//) “ Part means a Part of the second schedule to this Act. ! 


CHAPTER II. 

LrABiuTY TO Tax. 

4. Subject to the exceptions mentioned m the next following 
Incomes liable to the tax. s®ciion, there shall be paid, in the year 
L u with the first day of April 

and m each subsequent year, to the credit of the Government 
®0''«“or-General in Council directs, in respect 

to A tl'e first column of the second 

schedule to this Act, a tax at the rate specified in that behalf in the 
second column of that schedule. ® 


Exceptions. 


6 . (/) Nothing in section 4 
render liable to the tax— 


shal 


(a) any rent or revenue derived from land which is usM fnr 

IMB j ''““y “ '“id-rewnue orra” 

l>,oac«Uof.l„Go: 

ib) any income derived from— 

(•) agriculture, or . ' - 
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<{i) the peiformftnce by a caltivator or receiver oE teQUm> 
b’nd of aoy process ordioarily emplcqred a culti- 
vator or receiver of rent-iu-kind to render the pro- 
duce raised or received by him fit to be taken to 
market, or 

(lii) the sale by a culiivaUir or receiver of rent-in-Und of^e 
produce raised or received him, vhen be does 
not keep a shop or stall for the sale of such producel; 
or 

{e) any building ovned and occupied by the receiver of the 
rent or revenue of any such land as is referrra to m danse ( 0 ), or 
by the culdvator, or me receiver of rent-in>kind, of any land with 
respect to nrhicb, or the produce whereof, any operation mentioned 
in dause ( j) is carried on : 

Provided that the building is on or in the immediate vicini^ of 
the land, and is a building whidi the receiver of the rent or revenue, 
or the cnltivator or the receiver oi the rent>in>kind, for reason of Ins 
connection with the land, requires as a dwelling-house, or as a 
Blore-house, factory, or ether out-building ; or 

(d) any profits of a shipping company incorporated or registered 
out of British India, and having its principal place of business ont 
of India, and its ships ordinardy engaged in sea-going traffic ont 
of Indian waters; or 

(e) any income derived from property soldy employed for re- 
ligjious or public chantable purposes; or 

(/} any income which a person enjoys as a member of a com- 
pany, or of a fom, or of a Hindu undivided family, when the com- 
pany, or the firm, or the family is liable to the tax; or 

(g) subject to any conditionB and restrictions which may 
prescribed m this behalf, such portion, not exceeding one-sixth of 
the income in respect whereof a person would, but for this excep- 
tion, be chargeable under this Act, as is deducted from tbe 

the person under the autfaonty, or with the permission, of the 
Government for the purpose of securing a deferred annuiQr to him 
or a provision to his wife or children aftm his deatlvor is paid by 
the person to an insurance company in respect of an insurance <x 
deferred annuity on his own life, or on the life of bis \rife ; or 

(A) any interest on stock-notes; or 

(0 tbe salary of any officer, warran^officer, noft-commte ioMd 
officer, or private of Bier Majes^s Forces, or of Her Majestys 
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Indian Forces, who is not in an employment whibh, according to 
the ordinary practice, is held indifferently by military persons and 
civilians, and whose salary does not exceed dve hundred rupees 
per mensem ; or 

(y) any person whose income from ail sources is less than 
ihousand*' * rupees per annum. 

(a) An officer or servant is not exempt from taxation under this 
Act by reason only of the income of bis employer being exempt there- 
from under this section. 

6. The Governor-General in Council may, by notification in 

the Gazette of India, exempt from liabi- 
Powertomakeexemptions. qj. pan of 

the income of any class or tribe, or of any persons residing in any 
specified area, and may, by a like notification, revoke the exemption. • 


CHAPTER III. 

ASSESSMENT AND COLLECTION. 

A.— Salakiss AMS Pensions. 

7. In the case of a person receiidng any salary, annuity, pension. 
Mode of payment in case or gratuity from the Government, any 
of Government officials and sum payable to him by the Government 
pensioners. jp xwpsct of the salary, annuity, pension, 

or gratuity, shall be reduced by the amount of the tax to which be 
IS liable under Fart I. in respect thereof. 

8. (/) In the case of a person receiving any salary, annnUy, 

Mode of payment in case pension, or gratuity from a local author-^ 

of swvants and pensioners of Uy, the tax to which he is liable under 
local authorities. jjjg gj ^j^g pJ^y^^g^J 

to him of any of the salary, annuity, pension, or gratuity, be de« 
ducted therefrom by the officer whose duty it is to make the pay- 
ment, and be paid by that officer within the prescribed time to the 
credit of the Government of India, or as the Governor General in 
Council directs. 


* These words have been substituted for the words "five hundred" by 
Act XI. of 1903, s. a (/) ■> j 

t For the consolidated noUfication as to exemptions from tax and assess- 
ment under the Act, issu^ under s. 6, and s 38, see Gazette of India, i8go,' 
Pt. I., p. 408, and /iirf, 1893, Pt. L, p. 647. ^ , 
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(fl) If that officei does not deduct and pay the tax as required 
by anb^ction (r), he shall, vr^out prejudice to any other cotue- 
quences which he may incur, be deemed to be personally in default 
in respect dt the tax. 

Is) vlteti any payment is made, the tax is, from any cause, 
not deducted, it may, and on die requisition of the CbHector diall, 
be deducted when any salary, annnl^, pension, or gratuity, is sub- 
sequently paid to the person liable to the tax. 


(^c) The power to deduct under this section shall be without 
prejudice to any other mode cd recovery. 

9. (/) The tax to which a person receiving any salary, annuity, 
^ pension, or gratuity from a company, 

of Bemnts and petumnera of 0*^ “0® ®oy Other pubhc body or as* 
oonpames and private «n> soclation not being a local anthority or 
pteym company, or from a private employer, 

Is liable under Part I., shall be j^yable by him at the time when any 
portion of the salary, annuity, pension, or gratuity, is paid to him. 


(a) The Collector may, sut^ect to such conditions as may be 
piescimed, enter into an arrangement with any company, or any 
such bqdy or association as aforesaid, or any pnvate empiower, with 
respect to the recovery, on behalf of the Government by ^ com- 
pany, body, association, or employer, d the tax to wUch any pe^ 
son, receiving any salaiy, annidty, pension, or grautity, from the 

company, body, association, or employer, is liable under Part 1. 

» 

lOi The principal officer of every local anthority. and of eveiy 
Amud teturn by prnapd company, and of every other public body 
lAcerof company or Msoaa- or association, not bemg a local antbo^ 

or compai^, dhall prepare, and, on 
dr before the fifteenth day of April m each, year, deliver, or cause 
to be delivered, to the Collector, in the prescnb^ form, a return 
in writing showing— 

‘ , (a) the name of eveiy person who is receiving, at the date of 
tbe return, any salary, annuiqr.or pension, or has received, during 
the year ending on that date, any giatnity from the authority, com- 
pany, body, or association, as ffie case may be, and the add{es8 (9 
every such person, so far as it is hnown ; and 

(3) the amount of the salary, anmdty, pension, or gratuity so 
received tqr each such person, and the time at which the. same 

becomes payable, or, m the case of a gratuiqr, was paid. 
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B.—PrOFITS of CoMPAlflES. 


11. The principal officer in British India of every company 
Annual statement of nett shall prepare, and, on or before the 
profits. fifteenth day of April m each year, deliver, 

or cause to be delivered, to the Collector, a statement in writing 
signed by him of the nett profits made in British India by the company 
during the year ending on the day on which the company's ac> 
counts have been last made up, or, if the company's accounts have 
not been made up within the year ending on the thirty>first day 'of 
March in the year immediately preceding that for which the assess* 
ment is to be made, then of the nett profits so made during the 
year ending on the said thirty-first day of March. 


12. (/) If the Collector has reason to believe that a statement 
Power to require officers oi delivered under section 1 1 is incorrect or 
companies to produce ac- incomplete, he may cause to be served 
*■ on the principal officer of the company a 

notice requiring him, on or before a date to be therein mentioned 
either to attend at the Collector's office and produce, or to cause to 
be there produced, for the inspection of the Collector, such of the 
accounts of the company as refer to the year to which the statement 
relates, and as are in his possession or power, 

(a) On day specified in the notice, or as soon afterwards as 
may be, the Collector shall, by an order in writing, determine the 
aniount at which the company shall be assessed under Pan II 
and the time when the amount shall be paid, and, subiect to the 
provisions of this Act, that amount shall be payable accordingly. 

^ C. -—Interest on Securities. 


18. (/) The tax payable under Part III. m respect of the 
• paymentof tax on interest on any of the securities mentioned 

nSo I" that Part shall, at the time when «d 

place where, any of the interest is paid, be deducted therefrom bv 
the perron empowered to pay the interest, and be paid bv that nJ 
son within the prescribed time to the credit of the^ Gomnmiift S 
India, or as the Governor-General in Council directs. 
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O^—Otbek Sources or fiicouB. 

Ordtnary Mbit of Atmtmad aoA CoIIkUou. 

14. llie Collector shall, &om time to time, determine vhat 
Collector to determine per< persons are chargeable under Fart IV., 

■ons ehergeabie. End the amount at which every person 

so chargeable shall be assessed. 

15. (i) The assessment shall be made upon the income ao> 
Mode of winnp auesi* cmug to the person during the year 

ment ending on the day on which his acconntB 

have been last made up, or, it his accounts have not been made up 
within the year ending on the thirti-fir^ day of March in the year 
immediately preceding that for which the assessment is to be made, 
ti»n upon die income accruing to him during the year ending on 
the said thirty-first day of March. 

(s) In the case of a person for the first time becoming 
chargeable under Part IV. widiin the year for which the assessment 
is to be made, or within the year next before that year, the assess- 
ment Aall be made accordmg to an average of his income for such 
period as the Collector, having regard to the circumstances, directs, 

16. (/) The Collector shall m each year prepare a list of the 
Lat of incomes under two persons chargwble under Part IV., 

thonnod rupees. whose annual income does no^inbjs 

opinion, amount to two thousand rupees. 

(:s) The list shall be in the prescribed language or languages, 
and shall state in respect of every such person the follotring parti* 
cnlais, namely : — 

(a) his name, and the source or sources of the income in re- 
spect of which he is chargeable; 

(j) the year or portion of the year for which the tax is to be 
paid; 

(c) die place or places, distoict or districts, where the income 
accrues ; 

{d) the amount to be paid ; and 

(s) the place where, and the person to whom, the amount is to 
1)6 {iaid. 

(y) The list shall be filed in the office of the Collector, with a 
notification prefixed thereto, requiring every person mentioned in 
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the list to pay, within sixty days from a date specified in the noti- 
fication, the amount stated in the list as payable by him, or to applf 
to the Collector, within thirty days from that date, -to have the assess- 
ment reduced or cancelled. 

{4) The list so filed shall be open to inspection at all reason- 
able times without any payment. 

(5) The list, or such part oT- parts thereof as the Collector 
thinks fit, with &e notification prefixed thereto, shall be further 
published m such manner as the Local Government may consider 
to be best adapted for giving information to all persons concerned, 

{6) The list to be prepared in each year may be the list of the 
previous year with such amendments as the Collector finds to be- 
nepessary. 

17 . In the case of a person chargeable under Fart IV., whose 
Notices to persons with in- annual income is, in the Collector’s- 
comesohffoMonsud rupees opinion, two thousand rupees or up- 
and upwards. wards, &e Collector shall cause a no- 

Hce to be served on him, stating the particulars (0) to (e), both in- 
clusive, mentioned in section ro, sub-section (a), and requiring him 
to pay within sixty days from a date specified in the notice, the' 
amount stated therein as payable by him, or to apply to the Col- 
lector, within thirty days from that date, to have the assessment re- 
duced or cancelled. 

Power to modify ordinary 18 ' (^} Notwithstanding anything- 
procedure m special cases. Contained m section i6 or section 17, 

the Local Government may make rules — 

(a) authorizing or directing a Collector m specified cases or 
classes of cases to include, in a list under section 16, any person 
who IS liable to be served with a notice under section 17 instead of, 
or in addition to, serving him with such a notice, and to serve a . 
notice under section 17 on any person liable to be included in a 
list under section id instead of, or in addition to, including him in 
such a list : 

* ^ I 

(J) authorizing the Collector in any specified town or place 
to cause a general notice to be published, inviting every person 
chargeable under Fart IV. to deliver, or cause to be delivered, to- 
the Collector, within a time specified rn the notice, a return, in a 
prescribed form published with the notice, of his income during 
the year ending on the day on which bis accounts have been last 
made up, or, if his accounts have not been made up within the year- 
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'endiitg on the thiriy-Erst day of Afarch'in the year immediately 
precediitg that for which the assessment Is to be made, then of hu 

income during the year ending on the said thirty-firstday of March; 

1 

(f) authorising the Coliector in any presidency-town to cause 
a special notice to be served on any person chargeable under Phit 
IV., inviting him to deliver, or cause to be delivered, to the Coliector, 
-vritfain a time specified in the nofice, a return, in a prescribed form 
accompanying the notice, (rf his income computed in the manner 
described in clause (6) of this sub-section. 

(a) A return delivered under rules made under clause (j) or 
clause (f) of sub-section (/) must state the penod during which the 
income has actually accrued ; and there must be added at the foot 
thereof a deciaradon that the income shown in the return is tmly 
-estimated on all the sources therein mentioned, that it has actually 
accrued within t^ period therein stated, and that the person mak- 
ing the return has no other source of income, 

’ (y) When a Collector authonsed in that behalf by rules made' 
under dause (d) or clause (r) of sub-section (/) has caused a notice 
to be published or served under those rules, he shall not include 
any person to whom the nodce applies in any list made under sec- 
tion 1 6, or serve a notice on him under section 17, until the time 
specifi^ in the notice published or served under those rules has 
-expired. 

(4) Rules made under this section shall be published 10 the 
official Gasette. 

19 . Every amount specified as payable in a list or notice 
Ti«b and place of my prepared or served under section 16 or 

ment. section 17 shall be paid within the time, 

at the place, and to the person, mentioned in the list or notice. 

ThaUet, Age/tft, J/fafufgitrt, aad Incapaataiei Ptrseas. 

20 . A person being the trustee, guardian, curator, or com- 

Trustees, guetdiaiis, and of any infant, married woman 

cmanittees ol incapacitated sol^ect to the iaw of England, lunatic, 
persons to be charged. or idiot, and having the control of the 
property of the mfant, married woman, lunatic, or idio^ whetfatf 
the infant, married woman, lunatic, or idiot resides in British India 
-'Urnot, shall, if the fn&in^ married woman, lunatic, oridirtis 
c^rgeable under Part IV, be chargeable under that Part in li« 
-mann er, and to the same amount, as the infant would be chargeable 
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if he were of full age, or the married woman if she were sole, or 
the lunatic or idiot if he were capable of acting for himself. 

21 Any person not resident in British India, whether a 
XI -j Eubject of Her Maiesty or not, being in 

ed?n namra of their agen^ receipt, through an agent, of any income 
chargeable under Part IV., shall be chargeable under that Part m 
the name of the agent m the like manner, and to the like amount, as 
he would be chai^able if he were resident in British India, and in 
direct receipt of that income. 

22. Receivers or managers appointed by any Court in India, 
Re«.v«s,manaBers,Courts the Courts of Wards, the Administra* 
of Wards, Administrators- tors-General of Bengal. Madras, and 
General, and OfBcial Trust- BoiQbay, and the Official Trustees, shall 

be chargeable under Part IV. in respect 
of all income officially in their possession, or under their control, 
which is liable to assessment under that part. 


Power to retain duties 28. When a trustee, guardian, 
charged on trustees, &c. curator, committee, or agent is, as such, 

assessed under Part IV., 

or when a receiver or manager appointed as aforesaid, a Court 
of Wards, an Administrator-General, or an Official Trustee, is 
assessed under that Fart in respect of income officially received, 

the person or Court so assessed may, from time to time, out of 
the money coming to his or its possession as trustee, guardian, 
curator, committee, or agent, or as receiver, manager, Qsurt of 
Wards, Administrator-General, or Official Trustee, retain so much 
as is sufficient to pay the amount of the assessment. 

Occupying Oumtrs. 

24 (/) Where a building is occupied by its owner, it shall be 
Provision for tax on occu- deemed a source of income within the 
pying owners. meaning of this Act, and, if liable to be 

assessed under this Act, shall |ie assessed at five-sixths of ffie gross 
annual rent at which it may reasonably be expected to let, and, in 
the case of a dwelling-house, may be expected to let unfurnished! 

(a) “ Owner, ” as used in this section with reference to a budd- 
ing, means the person who would be entitledjo receive the rent of 
the building if the building werejet to a tenant. 
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CHAPTER IV. 


Revision or Assissubht. 


25. (/) Any person objecung to the amount at which he is 
FetitiontoCollectoraf^nst assessed, or denying his liabihty to be 
Assessment under Put iV. assessed, under Fart IVi may apply 
petition to the Collector to hare the assessment redact or cancelled. 

(r) The petition shall ordmanly be presented within the period 
specified in the notification prefixed to the list filed under section 
i 6 , or in the notice served under section 17 , as die case may be. 
Bni the Collector may receive a petition ^er the expiration of that 
period if he la satisfied that the objector had sufficient canse for not 
presenting it within that period. 

• (j) The petition shall, as nearly as circumstances admit, be in 
ihe form contained m the third schedule to this Act, and the state- 
ments contained in the petition shall be verified by the petiuoner or 
■some other competent person in the manner required by law for 
die verification of plaints. 


26. The Collector shall fix a day and place for the heanng of 

' petition, and on the day and at the 

Heanng of petition. ^ ^ ^ 

place, if any, to which he has adjourned the hearing, shall hear 
me petition, and pass such order thereon as he thinks fit. 

27. Subject to the control of the Local Government, the Com- 
Petibon to Coininunoner missioner of the Division, on the petition 

for revision. of person deeming himself aggrieved 

by an order under section la, sub-section (n), or section s 6 , shall, if 
the amount of the assessment to which tte petition relates is two hun- 
dred and fii^ rupees or upwards, and may in his discretion, if the 
amount of the assessment is less than two hundred and fifty rupees, 
call for the record of the case, and pass such order thereon as he 
tlimks fit. 


28. The Collector or Commissioner may, for the purpose of 
'Pam to summon witnes* enabhng him to determine how the peti- 

«ei,&c. boner or the company which he rqpresents 

should be assessed, summon and enforce the attendance of witnesses, 
and compel them to give evidence and compel the production of 
• documents, by the same means and, as far as possible, in the saow 
manner as is protdded in the case of a Ciwl Court by the Code of ' 
Civil Procedure:* 


•Act XIV. of 188a. 
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Provided that the Collector or Commissioner shall not call for 
any evidence except at the Instance of the petitioner or in order to 
ascertain the correctness of facts alleged by him. 


■ CHAPTER V. 


Rxcovxrv of AaaBAas of Tax. 


29. The tax chargeable under this Act shall be payable at 

appointed in that behalf in or 

appointed, then on the first day of June m each year. 


80. (/) In any case of defanlt under this Act, the Collector, in 
Mode and time of reco- his discretion, may recover a sum not 
very. exceeding double the amount of the tax 

either as if it were an arrear of land«revenue, or by any process 
enforceable for the recovery of an arrear of any municipal tax or 
local rate imposed under any enactment for the time being in force 
in any part of the territories administered by the Local Government 
to which he is subordinate, or may pass an order that a sum not 
exceeding double that amount shall be recovered from the de- 
faulter : 


Provided that, where a person has presented a petition under 
section 25 , such sum shall not be recoverable from liim unless, 
within thirty days from the passing of the order on the petition, he 
mils to pay the amount, if any, required by that order. 

(a) The Local^ Government may direct by what authority any 
powers or duties incident under any such enactment as aforesaid to 
the enforcement of any process for the recovery of a municipal tax 
or local rate shall be exercised or performed when that process is 
employed under sub-section (/) for the recovery of the tax charge- 
able under this Act. ® 


u An order passed by the Collector under sub-section (/) 
shall have the force of a decree of a Civil Court in a suit in which 
the Government is the plaintiff and the defaulter is the defendant: 
and the order may be enforced in manner provided by the Code of 
Civil Procedure* for the enforcement of decrees for^money and 
.h. «id Code. „ of .raiwi::? 


' * Act XIV. of r882. 
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(0) sales in execution of decrees^ ‘ 

(2) arrest in execution of decrees for money, 

(f) execution of decrees by impnsonment, 

(<Q claims to attached property, and 

(0 execution of decrees out of the jurisdiction of the Conrti 
by which they were passed, 

shall apply to every execution issued for levytng the sum mentioned 
in the order ; save that ail the powers and duties conferred and 
imposed by the said Code* upon the Court shall be exercised and 
discharged by the Collector by whom the order has been made,"or 
to whom a copy thereof has been sent for execution according to 
the provisions of the said Code * sections S23 and 234. 

(^) The Local Government may direct, with respect to any 
specified area, that the tax chargeable under this Act shi^ be re? 
covered therein with, and as an addition to, any municipal tax or 
local rate by the same person, and in the same manner, as the 
municipal tax or local rate is recovered. 

(5) No proceedings for the recovery of any sum payable 
under fills Act shall be commenced after the expiration three 
months from the last day of the year in respect of which the snni 
is payable. 


CHAPTER VI. 

SUFFLXUXNTAL PxOVISIONS. 

CmposiHoth 

I 

' 81 . (/)‘lf a company or person desires to compound for the 

Acteementa for compo* tax assessable under Part IL or Part 17 ., 
nbon. as the case may be, the Collector may, 

subject to such rules as may be prescnbed in this behalf, agree, 
with the company or person for a composition for the tax on such 
terms, and for such period, as he thinks fit 

(a) The agreement shall provide for the payment, in each 
year of the period comprised m the agreement, of the amount of 
the composition ; and that amount shall be recoverable m the same 
manner, and by the same means as any other assessment made 
under Part II. or Fart IV., as the case may be. - ' * 


. * Aet XlV. of i88a. 
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Rtmpis. 

32. When any monej is paid under this Act to the Collector, or 
Receipts and their con- « recovered thereunder by him, he shall 
tents. give a receipt for the same, specifying-— 

(a) the date of the payment or recovery of the money ; 

(£) the amount paid or recovered ; 

(c) the person who was liable to the tax, and the source or 
sources of income in respect of which the tax was payable ; 

(<f) the year or part of the year for which the tax was payable ; 

(e) the place or places, district or districts, where the income 
accrues ; and 

(/) such other particulars, if any, as may be prescribed. 


Amendmeni of AsmmtnL 


38. If a company or person assessed under Part 11. or Part 
.... j , IV. ceases to carry on the trade or 

business m respect whereof the assesst 
ment was made, or if any such person dies or becomes insolven- 
before the end of the year for which the assessment was made, or 
if any such company or person is, from any other specific cause, 
deprived of or loses the income on which the assessment was made, 
then the company or person, or its or his representative, in interest, 
may apply to the Collector during or within three months after the 
end of the year, and the Collector, on proof to his satisfaction of 
any such cause as aforesaid, shall amend the assessment as the 
case may require, and refund such sum, if any, as has been overpaid. 


Penalhts, 

Failure to make payments 

meats state- 84. (/) If a persoD fails— 

(«) to deduct and pay any tax as required by section 8, sub- 
section (/), or section 13, sub-section (/), or 

(i) to deliver or cause to be delivered to the Collector in due 
time the return or statement mentioned m section 10 or section 
II, or 

(c) to produce, or cause to be produced, on or before the 
date mentioned in a notice under section 12, such accounts as are ■ 
referred to m the notice. 


Tt RA 9 
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lie shall, on conviction before a Magistrate, be punishabie 
with fine which may extend to ten rupees for every day during 
which the default continues. 

(g) The Commissioner of the Division may remit wholly oi 
in part any fine imposed under this section. 

35 . It a person makes a statement in a declaration mentioned 
False itatement ID declora* m seCUon 1 8, sub section (2), which is 
tion. false, and which he either knows or be- 

lieves to be false, or does not believe to be true, lie shall be deemed 
to have committed the offence described in section 177 of the Indian 
Penal Code.** 

86. A person shall not be proceeded against for an offence 
Prosecution to be at in* Under section 34 or section 35, except 

stance of Collector. at the instance of the Collector. 

87 . Any proceeding under section 1 2 or Chapter IV. of this 
Sections 193 and sss of Act shall be deemed to be a « judicial 

Penal Coda** to apply to pro- procccomg " Within the meaning of sco- 
ceedines. 228 of the Indian Penal 

Code.* 


Pamr io make R»kt, 


88.t (r) The Governo^General in Council may make rules 
coosistent with this Act for ascerlaining 
Power to make rules, determining income liable to assess- 

ment, for preventing the disclosure of particulars contained in 
documents delivered or produced with respect to assessmmts under 
Part IV., and generally for cariymg out the purposes of this Act, 
and may delegate to a Local Government the power to make socn 
rules so far as regards the territories subject to that Government. 


(a) In making a rule for preventing the disclosure of any 
paiticulars referred to in sub-section (/), the Gove^^o^General in 
Council may direct that a public servant committing a breach ot 
the rule shall be deemed to have committed an offence under 
section 166 of the Indian Penal Code.* 


^ Act XLVs of 186b . .. f fnslifl 

t As to exemption from liability to assessmenti see Gaxette o i 

1890, Pt, 1 ., p 4 c 8 i *8931 Pt. I., p. 647 
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( 5 ) But a peison committing any such offence shall not be 
liable to be prosecuted therefor without the previous sanction of the 
Local Government. 

(.y:) Rules made under this section shall be published m the 
official Gasette. 

Miscellamus. 

89. No suit shall he in any Civil Court to set aside or modify 

o t L ^ L assessment made under this 

Bar of suits in Civil Court. 


40. All or any of the powers and duties conferred and im> 
Exercise of powers ot Col* posed by this Act on a Collector or ou 
lector and Commissioner. a Commissioner of Division may be 
exercised and performed by such other officer or person as the 
Local Government appoints m this behalf.’^ 


41. An officer or person exercising all or any of the powers 
Obligation to furnish in- of a Collector under this Act may, by 
and lodgers notice, Tcquire any person to furnish a 

^ * hst, m the prescribed form, containing, 

to the best ot bis belief,— 

( 0 ) the name of every inmate or lodger resident in any house 
used by him as a dwelling-house, or let by him m lodgings ; 

(5) the name of every other person receiving salary or emolu- 
ments amounting to “ tighty^thru rupees five annis and four pies 
per mensem, or "one lheusan^’\. rupses per annum, or upwards, 
employed m his service, whether resident m any such house as 
aforesaid or not; and 


(f) the place of residence of such of those persons as are not 
resident in any such house, and of any inmate or lodger in anv 
S residence elsewhere at which he is 

anhat ^ce to be assessed 


under th?s sSofirrexiroS® with powers 

Western Inda VoluL of Ma^nCn? 

force m Native States. Ed i8ps, p z8 * British Enactments in 

These have been substituted for the origm^fWds^ „ 
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42. An officer or person exercising all or any of the powers 
Trustees and agents to aforesaid mayi by notice, require any 
furnish information as to person whom he has reason to believe to 

g carjtor, WO- 

luittee, or agent, to deliver or cause to be delivered a statement of 
the names of the persons for or of whom he is trustee, guardian, 
curator, committee, or agent. 


48i An officer or person exercising ail or any of the said 
Trustees, &c., to furnish powers may, by notice, require a trustee, 
tnformabon as to income. guardian, cnrator, committee, or agent, 
or a receiver or manager appointed by any Court in India, or a 
Court of Wards, Admimstrator^eneral, or Official Trustee, to 
furnish such returns of income liable to assessment under Fart IV. 
as may be prescribed. 


44. An officer or person exercising all or any of the said 
Obligation to fnraish other powets may, at the instance of any per* 
information. son respecting whose assessment or the 

amount thereof any doubt exists, require any person to furnish such 
information as he deems to be necessary for the purpose of ascer- 
taining facts relevant to the assessment or its amount. 


‘ 45. A person required to furnish any information under sec- 
Sections 176 and 177 of tion 4 1 , section 43, section 45, or seo- 
Fenal Cote to apply to re- tion 44, shall be legally bound to furnish 
qumtion. for information. ^ 3^^^ 

time as may he specified in the reqnisition for the information. 


46. (/) A notice under this Act may be served on the person 

nanod wlto b, . biter 
addressed to the person and registered 
under Fart 111. of the Indian Fost Office' Act, 1866 ,* or by the 
delivery or tender to him of a copy of the notice. 

(a) If a notice is served by registered letter, it shall be pre- 
sumed to have been served at the time when the letter would be 
delivered in the ordinary course of post, and proof that the letter 
was properly addressed and put into the post shall be sufficient to 
raise the presumpuon that the notice was duly served at that time. 

(y) If the Dotice is to be served otherwise than by registered 
letter, the service shall, whenever it may be practicable, be on the 


• Act XIV. of 1866 
x8g8). 


But see nov the Indian Post Office Act (VI. of 
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person named in the notice, or, in the case of a firm, on some 
member thereof, or, in the case of a Hindu undivided family, on 
the manager of the joint estate of the family. 

(^) But when the person, member, or manager cannot be 
foundlthe service may be made on any adult male member of his 
family residing with him; and if no such adult male -member can 
be found, the serving-officer shall fix the copy of the notice on the 
outer door of the house in which the person, firm, or family therein 
named ordinaiily resides or carries on business. 

47 . (/) When a company or firm has several places ef 
Power to declare principal business in territories subject to different 
place of business or residence. Local Governments, the Governor*Gen- 
eral in Council may declare which of those places shall, for the 
purposes of this Act, be deemed to be the principal place of 
business. 

(n) When a company or firm has several places of business 
in the territories subject to a single Local Government, that Go-, 
vemment may declare which of them shall, for the purposes of this 
Act, be deemed to be the principal place of business. 

(y) When a person has several places of residence m territories 
subject to different Local Governments, the Governor General in 
Council may declare which of those places shall, for the purposes 
of this Act, be deemed to be his residence. 

(^) When a person has several places of residence in the 
territories subject to a single Local Government, that Government 
may declare which of those places shall, for the purposes of this 
Act, be deemed to be his residence. 

(5) The powers given by this section may be delegated to, and 
exercised by, such officers as the Governor- General in Council or 
the Local Government, as the case may be, appoints in this behalf. 

48 . Where a person is m respect of any period liable to the 
Saving in favour of payers tax under this Act, he shall not in respect 
of pandhan and capitation of that period be assessedf to the capita- 

Uon-tax, or the land-rate m lieu thereof, 
levied in Lower Burma*^ under the Burma Land and Revenue Act. 
1876 1 

• This reference to British Burma should now be read as referring to 
Lower Burma. See the Upper Burma Laws Act (XX of 1886) s 4 

t Here certain words repealed by Act VI. of igo2, have been'dmitted. 

j: Act IL of 1876, 
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49. Ever^ person deducting, relainiog, or pajing any tax in 

lAdemoity. pursuance of this Act ot of any arrange* 

ment under section 9, sub'Section (a), m 
respect of income belonging to another person, is hereby indemni* 
lied for the deduction, retention, or payment thereof. 

50. All powers conferred by, or confenble under, this Act 

PoiKRi excRitable from exercised from time to time as 

biao to timo. occBSion requires. 


THE FIRST SCHEDULE. 

Ekactkints nnuuD. 

(Sfei/ieAM a) 

Acts or tax GomHoa-GaHKaAi. w Coascit, 


Nonber and year. | 

Short btle. 

Extent of lepeal 

Act No. II. of 1878 

The Northern India Lieenao 

So much aa has not 

Act, 1878 

been repealed. 

Act No. VI. of 1880 

The Indian Lieenao Acta Amend* 

The whole 


nent Act, 1880. 



Acts ox thb Gorjcjufoa ot Fobt St. Gxosox ur CotmaL, 


( 

Nnmber and year. 

Short title 

Extent of lepesl. 

Act No in of 1878. 

The Midrai License Aet^ 187A 

So much as haa not 

been repealed. 

Act No. III. of 1880 

An Act to amend Madras Act 

The whole. 

III. of 1S78 as amended by Act 
VI of 1880 

* 1 
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THE FIRST SCHEDULE— 

Act ot the Goyernor oe Bombay in Cocncib. 


Number and 
year. 

Short .title. 

Extent of re- 
peal. 

Act No. Ill, of 

The Bombay License Act, 1878. 

So much as 

1S78. 

has not been 
repealed. 


Act or the LiEtrrENANT* Governor or Bengal in Council. 


Number and 

Short title. 

Extent of re- 

year. 

peal. 

1 

Act No. II, of 1 

The Bengal License Act, 1880, 

The whole. 

1880, 
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THE SECOND SCHEDULE. 
SocRCBS o? Incomb and Rates oe,Taz. 
(Set seeiton 4,) 


First Column. 

Second Column, 

Source of Income. 

Rate of Tax, 


PART I. 


Salaries and Pensions. 


I, Any salary, annuity, pen- ' 
Sion, or gratuity paid in Bntish 
India to or on behalf of any 
person residing in British India 
or serving on board a ship 

a ng to or from British 
lan porS, whether on ac- 
count ta himself or another 
person. 

2. Any salaiy, annuity, pen- . 
Sion, or gratuity paid the 
Gowarnment, or by a local 
authority estabhshed in the 
exerase of the powers of the 
Governor-General in Counal 
in that behalf, to or on behalf 
of a Bntish sulnrat within the 
dominions of a Prince or State 
in India in alliance with Her 
Majesty. 


(a) If the income amounts to 
Rs. 2,000 per annum, or Rs. 166-io-B 
per mensem, or upwards— live pies 
in the rupee. 

(t) If the income is less than 
Rs. 2,000 per annum, or Rs, 166-10-8 
per mensem-^our pies in the rupee. 
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THE SECOND SCHEDULE— 


PART II. 

Profits of Companies. 

Five pies in the rupee on the whole 
of the nett profits made in British 
India by the company during the year 
ending on the day on which the com- 
pany's accounts have been last made 
up, or, it the company's accounts have 
Profits of a company ■■. • not been made up within the j^ear 

ending oii the thirty-first day of March 
in the year immediately preceding 
that for which the assessment is to be 
made, then on the whole of the nett 
profits so made during the year end- 
.rag on thesaid thirty-first day ofMarch. 


First Column. 
Source of Income. 


Second Column. 
Rate of Tax. 
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THE SECOND SCHEDULE-Miitinitfi. 


First Columk. 

SCCOKD COLDMK. 

Source of Income. 

Rate of Tax. 


PART in. 

IMTSREST OK SbCORITIBS. 


Interest becoming due on or' 
after the first day of April 
18861 and payable in British 
Indiat on— 

(o) promissory notes, deben- 
tures, stock, or other secun- 
ties the Government of India 
(including securities of the Go- 
vernment of India whereon , 
interest is payable out of 
Bntish India by draft on any 
place in British India), or 
(h) [Repealed by Act XU, 
/dp/, ScAt 

(e) debentures or other 
securities for money issued by 
or on behalf of a local author- 
ity or company. 


Five pies in the rupee on such inter- 
est, unless the owner of the security 
produces a certificate signed by the 
Collector that his annual income fnm 
all sources is less than Rs, l,ooof* in 
which case no deduction shall be made 
from the interest, or unless he pro- 
duces a like certificate that his in- 
come from all sources is less than 
Rs. 2,000, in which case the rate shall 
be four pies in the rupee. 


* These figures have been substituted for the original figures "jco” by 
Act XI. of 1903, B.8 (d). 
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THE SECOND SCHEDULE-coMcZuictf. 



PART IV. 

Other Sources oe Ihcome. 

First CoLHMy. 

Second Codomn. 

Source of Income. 

Rate of Tax. 

1 

1 

Any source of income 
not included in Part I., Part 
11 ., or Part III. of this sche- 
dule. 

“ (a)* If the annual income is assessed 
at— • 

not tess than Rs. 1,000 but less than Rs 
1,250, the tax shall be Rs. 20. 
not less than Rs. 1,250 but less than Rs. 

1,500, the tax shall be Rs. 28. 
not less than Rs. 1,500 but less than Rs. 

ii7So, the tax shall be^ Rs. 35. 
not less than Rs. 1,756 but less than Rs. 
2,000, the tax shall be Rs. 42," 

(&) If the annual income is assessed at 
Rs. 2,000, or upwards— five Dies in 
the rupee on the income. 


• This sub-head [a) has been substituted for the original by Act XI. 
of 1903, s. a W. ^ , 
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THE THIRD SCHEDULE. 
Form of PmnoH. 

{See ueHvtt 25,) 


To THB CoiXRCTOR OF 

Thi of t 8 . 

The petition of A. B. of 
Shevczh as folloirs— 

t.— Under Act No. II. of 1886, your petitioner has been assessed 
in the sum of rupees for the year commencing 

the first day of Apnl 18 . 

2.— Your petitioner’s income and profits accruing and arising from 
{here specify peHUmter^s trade or other source or sources of tneome 
or prt^s, and the place or placu at vditch such tneome or prefiis 
accrues or artu^ for the year ending the day of 

last were rupees (as will 

appear from the documents of which a list is presented herewith*]. 

5.— Such income and profits actually accrued and arose dunng a 
penod of months and days {hae^aie tkeexaef 

number months and days in mhteh ike income and profits accrued 
and arose], 

A.'— During the sud year your petitioner had no other income 
or profits. 

Your petitioner therefore prays that he may be assessed accord- 
ingly \or that he may be decIacM not to be chargeable under the said 
Act], 

(Signed) A.B. 

Form tf VerifieaheH. 

I, A, B, the petitioner named in the above petitiooi do deidaie that 
what is stated therein is tme to the best of my information and belief 

(Signed) A, B, 


* These vraids are to be inserted if the petitioner rdies on docninents 
The list, if the petitioner so vnshes, migr be presented in a sealed envelope 



ACT XXXII, OF 1839 

(The latwest Hct, 1839),^ 

FaSSSQ OM THS 3OTH Dscsubsr 1839. 


An Act comrtnng the Allowctnct e^ Interest in certain ccaes. 


1 . Whbrias It 18 expedient to extend to the territories under 
p , . the government of the £s>Bt India Com* 

■ pany. as well withm the jurisdiction of 

Her Majesty’s Courts as elsewhere, the provisions of the Statute 


of 


1807)^'* title has been given by the Indian Short Titles Act (XIV. 

This Act has been declared to be in foTe in the whole , of British 

I® Scheduled Districts, by the Laws Local Extent 

Act (XV. of 1874), S3 

H.7I n***® the AiAkan Hill District by the Arakan 

HiH District Laws Regulation (IX of 1874I. s -i 

notification under s. 3 («> of the Scheduled 

Districts nsmel^^— *he following Scheduled 

/oi Gaeetie of India, 1880, Pt. L, p. 673 s 

I2j Jalpaiguri, the Western Dvars (namply, that portion of the 
Jalpaigun Division known as the Western Dvars, that is the 
country lying between the Tista and Sunkos Rivers in the 
Jalpaigurt District), the Western Hills of Darjiling (that is, 
the Hills west of the Tista River in the District of Dariiling), 
we DirjiFing Tarai, and the Damcon Snb-division of the 
oiatrict of Dar)iiing— S« Gaeette of India, x88x, Pt. 
p 74 

(3) The District of Hazaribagh Gasette of India, 1881, Pt. I., 

P SO7 • III 

( 4 ) The District of Lohardaga.-S« Gazette of India, 1881, Pt 

(5) Th6DwtrictofManbhum-S«Dflse«tfo//„*a, 1881, Pt 

S/SS s,rs°r, p ^^ 3 . ®“”"' 

2, coo— 8-xo*i9oy , 


1 .. 

I. 


Att XXXI 1 , 1839 —I. 
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THS IKTSREST ACT. [ACt 2XXII , ISI39] 

3rd and 4th William IV^ Chaffer 42,* section 28, concerning the 
allowance of interest in certain cases: 

It is, therefore, hereby enacted that upon all debts or sums 
Power of Conrt to allow certain payable at a certain timeiior 
Interest Otherwise, tte Conrt before which snch 

debts or sums may be recovered may, if it shall think fit, allow 
interest to the cieditor at a rate not exceeding the cnrrent rate of 
interest from the time when such debts or sums certain were pav- 
able if such debts or sums be payable by virtue of some written 
instrument at a certain time ; or, if payable otherwise then from the 
time when demand of payment s^l have been made in wnting 
so as such demand shall give notice to the debtor that interest «ill 
be claimed from toe date of such demand uptil the term of pay- 
ment: provided that interest shall be payable in all cases m which it 
is now payable by law. 


(8) J^nnsar Bawar - oSm GaMetie India, 1879 PL I , p. 38s • 

(9) Scheduled Districts of rite Central Piotinees.-ASw GaattU 
vf India, 1879, Pt I., p 771 1 

(to) The District* « Hazara, Peshawar, Kohat, Bannv Den Ismail 
Khan, and Den Gham Khan— ^S«r GaatU tf India, 1886, PL 
I , p 48 : 

(11) The Diatrict of Lahaul-~5«r GaaOtn vf India, 1886, FL I,, 
p.301 1 

(IS) The Districts of Kamnip, Nangong Danang, Sibngar, Lakhim- 
pur, Goalpara (excluding the Eastern Dvani, and Caehar 
(exelnding the North Cadiar HtIIs).->5ee GaatUe of India, 
1878, PlI.p S ‘0 , 

(13) The District of Sylhet.— ^rt Gaottte of India, 187A Pt I.i 

®* <^3* » .. „ ,, 

(14} The Gm Hills, the Khasi and Jaiotia Hills the Hi8s, 
rile North Caehar Hils in the Caehar District snd the 
Eastern Dvars in the Goalpaia District Gdteilo of 
India, 1897, PL I , p. agg . 

It has been extendi, by nofafie^ion under s 5 of the last-men tiorea 
Act, to the following Scheduled Districts, namely — , 

(IJ Kumaon and Garhwal —Ste GasHtr if India, i8y6. Pt * j P, j ’ 
(a) The Niirth-Westem Promcas Taial— Gaootti tf Indio, 

• Short tit& The Ci^ Procedun Act, 1833 '’•See the Short Titles 
Act, 1896 (Stat. 59 & 6 d Vicl, e 14) 




ACT xvm. OF ISSO: 

Tkt IdW Oion* Fratffition Act, 185(1,* 


PaSSBD OM THS 4TH Af&il 1850. 


An Aei for iht ProiuHon of JuiUM O0eers. 

For the greater protection of Magistrates and others 

Preamble. “‘‘“S judicially, it is enacted as 

follows 


' Act XV HI of 1850 has been declared to be in force in tne whole 
of British India except as regards the Scheduled Districts by the Laws 
Local Extent Act (XV. of 1874), s. 3. 

It has been declared in force » Upper Burma generally (except the 
Shan States) by the Upper Burma Laws Act {XX. of 18S6) 5 m Angul and 
the Khondmals by the Angul District Regulation (I of X804). s, 3 m the 
Awkan Hill District fay the Arakan Hill District Laws Regulation (IX. 
of 1874), 8. 3j in British Baluchistan by the British Baluchistan Laws 
Regulation (I of tSpo), s 3J and inUieSanthal Parganas by the Santhal 
Parganas Settlement Regulation (III of 187 r), s 3, as amended by the 
Santhal Parganas Laws Regulation (HI. of 1886), 

It has also been declared, by nouBcation under s 3 (a) of the Schedul- 
^ Districts Act (XIV of 1874), to he in force in the following Schooled 
Districts, namely — ® 

(1) TheTaluqsofBliadraohaIam,RakapilU,andtheRampa Country 

(see GoBBtie of India, 1879, PL 1 1 p. 630) s ■ 

(2) The DistriiXs of Hazaribagh, Lohaidaga, and Manbhum, and 

Paigana Dhalbhum and tne Kolhan in the District of Sine- 

r I e P 504) 1 ^ 

(3) Sindh (w GaeetU of Jndxa, t8i8, Pt, I , p t 

«< tbs 

lara^ and the Dam&on Sub-dmsion of the Darlilin? Distri/>r 

(see Gasetio of India, z88i, Pt, 1 „ p. 74) . ^ 

(5) Kumaon and Gathwal (see GaottU of India, 1876, Pt. I., p. 

(7) Jannsar Bawar (see Gaottte of India, 1870 Pt I « 

1,^5 48 ° 1886, Pt. 

2 , 000 ,~ 17 > 2 > 19 IO, 


ActXVllI,t8so.-r, 


JUOICtAt OrPlCERS’ PEOTSCTION ACT. [Act ZVill. Of 1850.] 


1 . No Judge, Migisirate, Justice of the Peace, Collector, or 


oRioen actintr judicislly for 
official act^ done in good 
faith, and of officers txccut* 
ing warrants and orders. 


liable to be sued in anjr Civil Court for 
any act done or ordered to be done by 
him in the discharge of his judicial 
duty* arhether or not widiin the limns 
of bis junsdiciion : Provided iiiat he at the time, in good faith, f 
believed himself to have jurisdiction to do or order the act corn* 
plained of ; and no officer ot any Court or other person bound to 
execute Uie lawful warrants or orders of any such Judge, Magistrate, 
Jusucc of the Peace, Coilecbir, or other person aenng judicially 
shall be liable to be sued in any Civif Court for the eaecution of 
any warrant or order which he would be bound to execute if with* 
111 the jurisdiction of the person issuing the same. 

(9) The Distnet of Lahaul (see Gaaeitt ^ India, 1886, Pt. 1 , p. 
301) s 

(to) The Scheduled Districts of the Central Frovmees (sea Gaamt 
of India, 1879, Pt I , p 771} • 

(xt) Coorg (see Gaatila tf India, 1879, Pt I., p 747) i 
(IS) The District of Sylhet (see GaoHU of India, idjg, Pt. I , p. 
631) 

(13) The Districts of Kamrup, Naugong, Danang. Sibngar, 
Lakhimpnr, Goalpara texelnding the Eastern umsi, and 
Cachar (excluding the North Caebar Hillsj (see GaatUa of 
India, 1878, Pt f , p S33) • „ 

(ta) The Garo Hills, the Khan and Jaintia HiHs, the Nags Kills, 
the North Cachar Hills in the Cachar District, and the EbbIRd 
D varsin the Goalpara Distnct {junGantie if India, 1897 Pt 

1 I p spp) e 

(IS) The’ Porahat Estate in the Singbhum District (see Gaaette «/ 
India, 1897, Pt I , p 1059) , . ^ 

It has been extended, by nrtification under f S of the lastmentioneo 
Act, to the following Scheduled Oisiricts, namely .— . . r a;- 

(i) The North- Western Prorinces Tarai (see GaatUt v 

18^, Pt I., p 5031 . „ T .Ont 

(a) Aimereand Merwars (see Gaatfle of India, 1879, ^ 1 

It has been extended to the Shan States genetsliy by the S^no 
Schedule to the Shan States Laws and Criminal Justice Order, i» 3 S i*“ 

Bwma Gaaetto, 1895, f 1 P* . l k. th» 

It has been applied to the Chin Hills, as regards hill tribes, by 
Chin Hills Regulation (V of 1^6) , and ta the Baluchistan Agency 
Temtories by the Baluchistan Agency Laws Law 1890. a 4 (/) . 

* As to procedure for instituting cnminal prosecutions agamw ju 
and p uh 1 »« servants w the Code of Criminal Procedure (Act V of 09 ®J» 

*' S«t Ttylor^&Bdl n Mad. 439 » 3 Bom. A C J 46 4 Ban. 

A.C. J. 37 * 



ACT 1 . OF 1894. 


The Land Aeqaisltlon Act. 

Passed be the Governor-General of India in Council. 

t 

Heceived ike mentof ihe Gofotrnor^Gtmral on ike 2 nd February i8g4. 


An Act io amend the Law for the AxqumHon of Land for Puhlk 
Purposes and for Companies , 

Whereas it is expedient to amend the law for the acquisition 
of land needed for public purposes and for companies, and for 
determining the amount of compensation to be made on account of 
such acquisition \ It is hereby enacted as follows : — 

PART I. 


Preliminary. 


Short title, extent, and 1 * (■^^) This Act may be called 
commencement. “The Land Acquisition Act, 1894.“ 

(2) It extends to the whole of British India , and 

(j) It shall come into force on the first day of March 1894. 

2 . (/) The Land Acquisition Act, 
Repeal* 1870, and section 74 of the Punjab 

Courts Act, 1884, are hereby repealed. 

(2) But all proceedings commenced, officers appointed or 
authorized, agreements published, and rules made, under the said 
Land AcquisihonActjSfaall, as fat as may be, be deemed to have 
been respectively commenced, appointed or authorized, published 
and made under this Act. * 


(5) Any enactment or document referring to the said T.gn,^ 
Acquisition Act, or to any enactment thereby repealed, shall so 
far as may be, be construed to refer to this Act, or to the corW 
ponding portion thereof. 


Definitions. 


3 . In this Act, unless there is 
something repugnant in the subject or 
context,— 


4 000— 20-3-I907. 
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(e) the ez^ress'ca ^Isnd^ iGcTc^es bsneSis to siiss cat q£ 
Indj esd dn'cgs stt&ched to the earthy er pe-ats- 
nsrdj fastened :o acjdiiD^ atacned fa the eanh: 

(i) the expresiSsn *^peir»i intereslea*’ inclcdes aS psxscss 
claaaicgaa :nte»st in compsnsadon to be zaade on 
acccfisr c: die acqnish'on cflscd unde? tins Act; 
and a psrssc shall be deeaed <0 be ;o!e.*e£led is 
land if he Lis interested In an easeaes: aSectkg fhe 
land: 

(c) the fispresroa ' CgSbcict'' caeans Ab CcSsctar (da 
dirrict, and incicdes a Depotv Coxnm'ss'cser and 
aajr oacer specallr appointed by the Local Gcverc- 
aia: to peifann ioe fnncdoss cf a CoIIectcr coder 
ib's Act : 

(ij She expresroa " Conn" means a pnac’pa! Crfl Cctsi 
ci cfffml istisdicdtsi. nnlsss the Local Gcrereiceat 
has appi'nted (as 5 : is hereby empowered to do) a 
soedal judrc-al c£cer triai'n speciBsi Ic^ 
rmns m persona she fcnct^ons 0: tee Cenn under 
disAct: 

(ij the expression ** ccapany " means a company 

under tae Isdian Companies Act, iSBa, ornacer 
die (Eaglsb) Companies Acts, i66a m z 8 $o,^or 
mcasporated by an Act cf Parliament ettoe 
Govescor-Geneml in Ccnccil, or by Hoyal Cbasar 
or Leirere Patent : 

(/) the expression “pnbEc purpose" iceiedes die presfeen 
cf Tiib^-sltes in distzicts ia wfaiefa dielcml Gorsm- 
meat shall have declared, by aotiacadoa m ae 
ofSdal Gaas::^ that i: is caromaiy for the Gorem- 
meat to make snch prevl^oa: and 

(g) the ibiloaiag persons sbafl be deemed pecs^ " 

to ac*' as and to the extent hereinaher prenfisi 

(dia: is to saj)>— 

trustees far other persons beceficaily f»*ter«stea^sha2 

ceexed the peiscns eaftled to act irrt»» ie*erecre^ ^ 
an’^ sach case, and teat to the same eiMir as 
perscas beaeddallj mterestea coma nave aesa i 
free from disabSi^: 



^Ct I. of J894.] LAND ACQUISITION ACT. 3 

a married woman, in cases to which the English law is ap- 
plicable, shall be deemed the person so entitled to- 
act, and, whether of full age or not, to the same 
extent as if she were unmarried and of full age ; and 

the guardians of minors and the committees or managers 
of lunatics or idiots shall be deemed respectively the 
persons so entitled to act, to the same extent ^ the 
minors, lunatics, or idiots themselves, if free from 
disability, could-have acted : 

Provided that — 

(t) no person shall be deemed '‘entitled to act" whose 
interest in the subject-matter shall be shown, to the 
satisfaction of the Collector or Court, to be adverse 
to the interest of the person interested for whom be 
would otherwise be entitled to act ; 

(n) in every such case the person interested may appear by 
a next friend, or, in default of his appearance by k 
next friend, the Collector or Court, as the case may 
be, shall appoint a guardian for the case to act on 
his behalf m the conduct thereof, 

(m) the provisions of Chapter XXEl. of the Code of Civil 
Fiocedure shall, mu/atts mtUatidts, apply in the case ' 
of persons interested appearing before a Collector or 
Court by a next fnend, or by a guardian for the cas^ 
in proceedings under this Act ; and 

(tv) no person “entitled to act" shall be competent to 
receive the compensaiion-money payable to the 
person for whom he is entitled to act, unless he would 
have been competent to alienate the land, and receive 
and give a good discharge for the purchase-money 
on a voluntary sale. 


PART U. 

Acquisition. 

Preltmtmry laves/tgafm. 

4. (0 Whenever it appears to the' Local Government that 
PubitcatioR of preliminary land in any locality IS likely to be needed 

tnat eSect sh&U be published in the 
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official Gazette, and the Collector sballj cause public notice of the 
substance of such nobficaUon to be given at' convenient places in 
the said locality. 

(s) Thereupon it shall be lawful for^any officer, either 
generally or specially authorized by such Government in thia 
behalf, and for bis servants and workmen, — 

' to enter upon and survey and take levels of any land m such 
locality; 

to dig or bore into the subsoil ; 

to do all other acts necessary to ascertain whether the land la 
adapted for such purpose ; 

to set out the boundaries of the land proposed to be taken, 
and the intended line of the work (if any) proposed to be made 
thereon ; ' 

to mark such levels, boundaries, and line^ by placing marks 
and cutting trenches ; 

and, where otherwise the survey cannot be completed, and 
,the levels taken, and the boundaries and line marked, to cut down 
and clear away any part of any standing crop, fence, or jungle: 

Provided that no person shall enter into any building, or 
upon any enclosed Court or ^den attached to a dwelling-house 
(unless with the consent of the occupier therecd), without previously 
giving such occupier at least seven days’ notice m writing d bis 
intention to do so. 


5. The officer so authorized riiall, at the time of such entzy, 

Payment for damage. 5“^ “^“7 

raymeni iw oam ge. damage to be done as aforesaid; and, 

m case of dispute as to the sufficfeucy of the amount so paid or 

tendered, he shall at once refer the dispute to the decision of the 

Collector or other chief revenue-officer of the district, and 6uch> 

decision shall be final 


Declaraftott of intended Acgutsihon, 

6 (/) Subject to the provisions of Fart VII of this Act, when- 
Deplaration that land ever it appears to the Local Government 
qnired for a public purpose, that any particular land is needed for a 
- public purpose, or for a company, a declaration shall be made to 
that effect under the signature of a Secretaiy to such Government 
or d some officer duly authorized to certify its orders ; 
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Provided that no such declaration shall be made unless the 
•compensation to be awarded for such property is to be paid by a, 
comply, or wholly or partly out of public revenues or some fund 
controlled or managed by a local authority. 

(2) The declaration shall be published m the oShcial Gazette, 
-and shdl state the district or other territorial division in which the 
land IS situate, the purpose for which it is needed, its approximate' 
are^ and, where a plan shall have been made of the land, the place 
wh«e such plan may be inspected. 

(y) The said declaration shall be conclusive evidence that the 
land is needed for a public purpose or for a company, as the case 
may be ; and, after making such declaration, the Local Govern* 

' 'ment may acquiie the land m maiuier hereinafter appearing. 

7. Whenever any land shall have been so declared to be need* 
After declaration Collector ed for a public purpose Or for a-com- 

to take order for acquisition, pany, the Local Government, or some 
•officer authonzed by the Local Government in this behalf, shall 
4 irect the Collector to take order for the acquisition of the land. 

8. The Collector shall thereupon cause the land (unless it has 
Land to he marked out, been already marked out under section 

measured, and planned. 4) to be marked out. He shall also 
cause It to be measured, and (if no plan has been made thereof) a 
plan to be made of the same. 


9 * (^) The Collector shall then cause public notice to be 
Notice to persons interest given at convenient places on or neat 

the land to be taken, stating that the 
Government intends to take possession of the land, and that rlmmte 
to compensation for all interests m such land may be made to-him. 

(2) Such notice shall state the particulars of the land so need- 
.ed, and shall require all persons interested in the land to appear 
personally or by agent, before the Collector at a time and place 
therein mentioned (such time not being earlier than Efteen days 
after the date of publication of the notice), and to state the nature 
of their respective interests m the land and the amount and parti- 
culars of their claims to compensaUon for such interests, and their 
objections (if any) to the measurements made under section 8. The 
Collector may m any caseT^nire such statement to be made m 
writing, and signed by the party or his agent.' 

41, The Collector shall also serve notice to the same effect oa 
4 he occupier (if any) of such land, and on all such persons £owa 
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or believed to be interested therein, or to be entitled to act for per* 
sons so interested, as reside, or have agents ai^orlzed to reedve 
service on their behalf, within the revenue'district in which the land 
is situate. 

(ff) In case any person so interested resides elsewhere, and 
has no such agent, the nonce shall be sent to him by post in b/ 
letter addressed to him at fais lasuknoirn residence, address, or 
place of business, and registered under Part HI. of the Indian 
Office Act, iSi66. 


10 . (/) The Collector nay also require any such person to 
. ^ . make or deliver to him, at a time and 

foS^thc mS' ortatS.* place mentioned (such time not b«ng 
ments as to jMinea and inter- earlier than fiftecD uB^a after tbe date ot 
csts. the requisition) a statement containing, 

so far as may be practicable, the name of every other person pos* 
wwaing Any interest in the land or any part thereof as co-proprietor, 
sub-pniprietor, mortgagee, tenant, or otherwise, and of the natnie 
of such interest, and of the rents and profits (if any) received or re- 
ceivable on account thereof for three jears next precedmg the date 
the statement. 


(a) Every person required to make or deliver a statement 
under this section or section 9 shall be deemed to be legally bound 
to do so within tbe meaning of sections 175 and 176 of the Indian 
Penal Code. 


Mnyuvry tnl9 Mtasarmat/t, Value, and Clams, and Aumd^lhe 

Colleelar. 

11 . On the day so fixed, or on any other day to ^{“chffic- 

Enqtt..ymndaw.rdbyCol. enquiry hw ^een 
leeh^ lector shall proceed to enquire into w ^ 

objections (if any), which any person interested has stated pnrsi^ 
to a notice given under section 9, 10 the measurements made un ow 
section 8, and into the value of the land, and into the re^M 
interests of the persons clamdng the compensation, and shall max 
an award under his hand of-~ ' 

' (r) the true area of the land ; 

(a) the compensation which, in his opinion, should be al- 
lowed for the land ; and 

fml the apportionment of the said compensation anwng |^ 
the persons known or believed to be interested in th 
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land, of whom, or of whose claims, he has Informal 
tion, whether or not they have respectively appeared’ 
before him. 


12< (/) Such award shall bo filed In the Collector's ofTice, and 
Award oE Collector when to except as hereinafter provided, be' 

ho final. final and conclusive evidence, as be* 

tween the Collector and the persons interested, whetiier they Itave 
respectively appealed before the Collector or not, of the true area 
and value of the laud, and the apportionment of the compensation 
among the persons interested. 

( 3 ) The Collector shall give immediate notice of his award to 
such of the persons interested as are not present person ally, or by 
their representatives when the award is made. 


18. The Collector may, for* any cause he thinks fit, from time 

Adjournment 0 ! enquiry. the enquiry to a day to 

be fixed by him. 

14. For the 'purpose of enquiries under this Act, tlic Collector 

Power to summon and en- power to summon and en- 

foTO attendance of witnesses force the attendance of witnesses, includ- 
and pwduction of documents, jng the parlies mieresled or any of them, 
and to compel the production of' documents by the sime means, 
and (so far as may be) m the same manner, as is provided in the 
case of a Civil Court undei the Code of Civil Procedure. 

15. In determining the amount of compensation, the Collec- 
Matlcrs to be considered tor shall be guided by tlio provisions 

and neglected. contained 111 sections 25 and 24. 

Taking Posstsswi. 

16. When the Collector has made an award under section 

Power to take possession. possession Of the land 

a. 

17. (/) In cases of urgency, wheiisver the Local Govern- 

f Collector, though 

the expiration of fifteen daysTom^Te'* iubhSn^of toSS 
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Snch land shall 'thereupon vest absolutely in the Government, free 
firom all encumbrances. 

(a) Whenever, offing to any sudden change m die channd 
of any navigable nver or other unforeseen emergency, it becomes 
necessary for any Railway Administration to acquire the immediate 
possession of any land for the maintenance (rf their traffic, or for 
Ae purpose of making thereon a riverside or gh&t station, or of 
providing convenient connection with, or access to, any such sta- 
tion, the Collector may, immediately after the publicauon of the 
notice mentioned in sub-section /, and with the previous sanction 
of the Local Government, enter upon, and tain possession of, 
such land, which shall thereupon vest absolutely in the Govern- 
ment, free from, all encumbrances: 

Provided that the Collector shall not take possession of any 
iiuilding or part of a building under this sub-section without giving 
to the occupier thereof at least forty-eight hours' notice m b» 
intention so to iha, or such longer notice as may be reasonably 
sufficient to enable such occupier to remove his moveable property 
from such building without unnecessary inconvemence. 

(y) In every case under either of the preceding sub-sections 
the Collector shall, at the time of taking possession, offer to the 
persons interested compensation for the standing crops and trees 
[if any) on such land, and for any other damage sustained by them 
caused by such sudden dispossession, and not excepted in section 
34; and, in case such offer is not accepted, the value of such croi® 
nd trees and the amount of such other damage shall be allowed • 
r in awarding compensation for the land under the provisions 
erein contained. 


PART III. 

RsFKRSHCK to CoUBT AKD PaOCHDOBK TBXBBON. 

IS. (/) Any person interested who has not accepted ffie 
award may, by written application to me 
Referenea to Court. Collector, require that the matter be 

refatted by the Collector for the determination of the Couit, ’^hethff 
SXSon b. 10 th. of tta 

ite compematioii, the penom to when It te p»,aMo,or y 
lionment of the compensation among the persons mter^o. 

(3) The appffcation shall state the grounds on which objec- 
tion to the award is taken : 
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Provided that every such apphcaaon shall be made,— 

(a) Sf the person making it was present or represented be^ 

' ' ^ fore the Collector at the time- when he made his 

award, within six weeks from the date of the Col* 
lector’s award ; 

■ (^) in other cases, within »x weeks of the receipt of the 

notice from the Collector under section is, sub- 
’ section 2 , or within six months from foe date of foe 
Collector’s award, whichever period shall first expire. 

19. (/) In making the reference, foe Collector s^U state, 

Coilector'sstatcmenttothc fot the information of the Court, ra 
Court. writing under his hano, — 

(<*) the situation and extent of the land, with particulars of 
any trees, buildings, or standing crops thereon ; 

( 3 ) the names of the persons whom be has reason to think 
interested in such land ,* 

(c) the amount awarded for damages, and paid or tender^ 
under sections 5 and 1 y, or either of them, and the 
amount of compensation awarded under section 11 { 
and, 

(rf) if the objection be to foe amount of the compensation, 
foe grounds on which the amount of compensation 
was determined. 

(a) To the said statement shall be attached a schedule giving 
the particulars of the notices served upon, and of the statements m 
writing made or deliveied by, the parties interested, lespechvely. 

20. The Court shall thereupon cause a notice, specifying the 
day on which the Court will proceed to 
Service of notice. determine the objection, and directing 

their appearance before foe Court on that day, to be served on foe 
following persons, namely;— ■ , 

(a) the applicant; 

{i) all persons interested in the objection, except such (if 
any) of them as have consented witbont protest to 
receive payment of foe compensation awarded; 
and, ^ / 

(c) if the objection is in regard to the area of the land or to 
the amount of the compensation, foe Collector. 



xo 


X>AKS ACQUIsmOK ACT. 


CAciLofi^f. 


R fri ^ the inqtiiiy la such proceeding shall 

on scope of be restncled to a consideration of the 
interests of the persons a&cted by the 
objection. 

22 Eteiy sach proceeding shall take place in open Conr^and 
Pwoeedingsto be in open *|| persons entiUed to pracPc e in any 
mtitiiui * A » Court in the prormce shall be 

^ may be) in sach 


28. (r) la determining the amount of compensation to be 
^ b lett era to be constdeied In awarded for land acQuired nnder diis 
innMrrnfn«Me.«.... Aci, the Couit Shall take uto coDSider* 
atlon — 


j!n/, the inarket-nlue of the land at the date of the pub* 
Ifcaiioa of the declaration relating thereto under 
section 6; 

s€CM&p^ the damage sustained by the person by 

of the taking of any standing crops or trees 
which may be on the land at the time of die Cbl* 
lector’s taking possesson thereof; 


&ird^\ the damage pf any) sustained Iqr the person in- 
terested ^ me tune of the Collector's taking posesK 
Kon the land, by reason of seveiing such land 
uom his other land ; 


fiwihly^ the damage ^ any) sustained by the person m- 
terested, at the time of the Collector's taking posss- 
sim of the land, by reason 'of the acqdtition 
iojarionsly a&cting bis other property, moveable or 
immoreable, in any omer manner, or his earnings; 

jS«S/r. in consequmce of the aegnisition of the land by 
the Collector, the person interested is compdled m 
coange lus residence or place Ebusiness, the reason- 
able expenses (if any) incidental to such cnauge; 
and 

six&yr, the damage (if' any) bond fiii resnlting fiom dimi- 
nution of tiie profits of the land b^een me tune ' 
of the publication of the declaration nnder section 6- 
and the time of the Collectoi^s taking possession 
the land. 
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(si) In addition to the market-value of the. land as above 
provided, the Court shall, m every case, award a sum of fifteen . 
per centum on such market-value, m consideration of the compul- 
sory nature of the aci^uisition. 

Matters to be neglected 24. But the Court shall not take into 
in determining compensation, consideration, — 

Firs/, the degree of urgency which has led to the acqui- 
sition ; 

secondly, any disinclination of the person interested to part 
with the land acquired ; 

ihtrdly, any damage sustained by him which, if caused by a 
private person, would not render such person liable to 
a suit ; 

fourthly, any damage which is likely to be caused to the land 
acquired after the date of the publication of the de- 
claration under section 6 , by or in consequence of the 
use to which it will be put ; 

fifthly, any increase to the value of the land acquired likely to 
accrue from the use to which it will be put wnen 
acquired ; ^ 

sixthly, any increase to the value of the other land of the 
person interested likely to accrue from the use to 
which the land acquired will be put ; or, 

seventhly, any outlay or improvements on, or disposal of, the 
land acquired, commenced, made, or effected withont 
the sanction of the Collector after the date of the pub- 
lication of the declaration under section 6 , 

25. (/) When the applicant has made a claim to compensation. 
Rules as to amount of pursuant tp any notice given under 
compensation. Section 9 , the amount awarded to him by 

the Court shall not exceed the amount so claimed, or be less than 
the amount awarded by the Collector under section 1 1 . 

s 

( 2 ) When the applicant has refused to make such claim, or 
has omitted, without suflScient reason (to be allowed by the Judge),, 
to make such claim, the amount awarded by the Court shall in no 
case exceed the amount awarded by the Collector. 

(j) When the applicant has omitted, for a sufficient reason (to 
be allowed by the Judge), to make such claim, the amount awarded 
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to him by the Coint shall not be less than, and may exceed, the 
' amount awarded by the Collector. 

26. Every award under this Part shall be in writing signed by 

Form of awards. ®P«cify »he amount 

, awarded under clause/rr/ of sub-section 

/ of sectiim 33, and also the amounts (if any) respectively awarded 
under each of the other clause of the same sub-section, 
with the grounds of awarding each of the said aaio q n t s. 

27. (1) Every such award shall also state the amount of costs 

incurred in the proceedings under this 
Fart, and by what persons and in what 
‘proportions, Ihqr are to be paid. 

W When the award of the Collector is not upheld, the costs 
shall ordinarily be paid by the Collector, unless the Court shall be 
of opinion that the claim of the applicant waa so extravagant, or 
that he was so negligent in putting his case before the Collector 
that some deduction from his costs should be made, or that he 
should pay a part of the Collector’s costs. 

28. If the sum which, in the opinion of the Court, the Collector 
Collector may be directed ought to have awarded as compensation 

* ",*”*** ®" ««»» «s in excess of the sum which the Col- 
lector did award as compensation, the 
award of die Court may direct that the Collector shall pay interest 
on such excess at the rate of sit per centum per annum from the 
date on wnich he took possession of the land to the date of payment 
of such excess into Court. 


PART IV. 


Aitortioioisnt of Coupbnsatiok. 


29. Where there are several persons interested, if such persons 
' Parhcuiars of apportma- agne in the apportionment of the com- 
ment to be apeaiie^ pensation, the particnlars of such ap- 

portionment shall be specified m the award, and, as between such 
persons, the award shall be conclusive evidence of the correctness 
of the appordonment 


80. When the amount of compensation has been setded under 

' section II, if any dispute arises as to the 

Diq>atea.to«ppdrt.on>n.at. apportionment oi the same or anyp«t 
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thereof, or as to the persons to whom the same or any part thereof 
is payable, the Collector may refer such dispute to the decision of 
the Court. 


PARTY. 

Payment. 


31 . (/) On making an award under section ii, the Collector 
Payment of compensa- sball tender payment of the compensation 
tion or deposit of same in awarded by him to the persons interested 

entitled thereto according to the award, 
and shall pay it to them unless prevented by some one or more of 
the contingencies mentioned in the next sub-section. 

(a) If they shall not consent to receive it, or if there be no 
person competent to alienate the land, or if there be any dispute as 
to the title to receive the compensation, or as to the apportionment 
of It, the Collector shall deposit the amount of the compensation 
in the Court to which a reference under section 18 would be 
submitted : 


Provided that any person admitted to be interested may receive 
such payment under protest as to the sufficiency of the amount: . 

Provided also that no person who has received the amount 
otherwise than under protest shall be entitled to make any 
application under section 18 : ^ 


Provided also that nothing herein contained shall affect the 
liability of any person, who may receive the whole or any part of 
any coinpeMation awarded under this Act, to pay the same to the 
person lawfully entitled thereto 


(y) Notwithstanding anything in this section, the Collector 
may, with the sanction of the Local Government, instead of 
awarding a money-compensation in respect of any land, make any 

lands in exchange, the remission of 

to •hsmterrat, of 4 , 


M ‘othe last foregoing sub-section shall be construed 

to interfere with, or limit the power of, the Collector to enterSo 

Sm mterested in the land, and com- 

petent to contract in. respect thereof. 
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82 . (/) I£ any money shall be deposited In Court under 
Ittvestment of money de* sub'Sectiop a of the last preceding 
posited in respect of lands section, and it appears that the land m ‘ 

rterof <i« «un. w« mjW 
belonged to any person vho had no 
power to alienate the same, the Court shall>- 


(o) order the money to be invested in the purchase of other 
lands to be held under the like title and conditions 
of ownership as the land m respect of which such 
money shall have been deposited was held, or 

{6) if snch purchase cannot be effected forthwith, then in 
such Government or other approved securities as the 
Court shall think fit ; 


and shall direct the payment of the interest or other proceeds 
arising from such investment to the person or persons who vonld, 
for the time being, have been entitled to the possession of the said 
land, and such moneys shall remain so deposited and invested until 
the same be applied— 


(>) in the purchase of such other lands as aforesaid; or 

(«} m payment to any person or persons becoming abso* 
^ lutely entitled thereto. 

(a) In all cases of moneys deposited to which this section 
applies, the Court shall order the costs of the following matters, 
including therein all reasonable charges and expenses incident 
• thereto, to be paid by the Collector, namely : — 

(a) the costs of such investments as aforesaid ; 

(3) the costs of the orders for the payment of the interest or 
other proceeds of the secnrities upon which such 
moneys are for the time being invested, and for tte. 
payment ont of Court of the principal of such 
moneys and of all proceedings relating thereto, 
^ except such as may be occasioned by libg&hoa 

'' between adverse claimants. 


88. When any money shall have been deposited m Court 

Investment of money depo* Under this Act for any cause 
fitwi m other cases. than that mentioned in the last preceaing 

section, the Court may, on the application of any party interested 
■or claiming an interest m such money, order the same to be in- 
vested in such Government or oftier approved securities as it may 
think proper, and may direct the interest or other proceeds of any 
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such investment to be accumulated-'ftnd paid in such manner as it 
may consider wili give the parties interested therein, the same 
benefit therefrom as they might ha^ bad from the land in respect 
‘whereof such money shall have been deposited, or as near thereto 
as may be. 

84. When the amount of such compensation is not paid or 
„ ^ , ' deposited on or before taking possession 

Pasment of interest. Collector shall pay the 

amount awarded with interest thereon at the rate of 6 per centum 
per annum from the time of so takmg possession until it shall have 
heeh so paid or deposited. 


PART VI. 


Teuposart Occupation or Land. ' , 

85. (/) Subject to the provisions of Part VII. of this Act, 
whenever it appears to the Local Go- 
wsfite or arable land. Pro! ^emment that the temporary occupation 
cedure when difference as to and use of any waste or arable land are 
compensation exists. needed foi any public purpose, or for a 

company, the Local Government may direct the Collector to 
procure the occupation and use of the same for such term as it 
shall think fit, not exceeding three years from the commencement 
of such occupation. 

(r) The Collector shall thereupon give notice m writing to the 
persons interested m such land of the purpose for- which the 
same is needed, and shall, for the occupation and use thereof for 
such term as aforesaid, and for the materials (if any) to be taken 
therefrom, pay to them such compensation, either in a gross sum of 
money, or by monthly or other periodic^ ‘payments, as shall be 
agreed upon in writing between him arid such persons respecuvely. 

^ Collector and the persons interested differ as 

the compensation or apportionment thereof, the 
Collector shall refer such difference to the decision of the Court. 

Power to enter and take payment of SUCh com- 

possession, and compensation P®"satiQi:^ ot ou executing such agree- 
■on restoration. meut, or oa making a reference under 

section 35 , . 
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the Collector may enter iqjon and take postesdon of die land 
and use or permit the use thereof in accordance with the terms of 
' the said, notice.' 

(a) On the expiration of the term, the Collector shall make 
or tender to the persons intereated compensation for the damage 
(if any) done to the land, and not provided for by the agreement, 
and shall restore the land to the persons interested therein : 

Provided that, if the land has become permanently unfit to be 
used for the purpose for which it was used immediately before the" 
commencement of such term, and if the persons interested shall so 
require^ the liOcal Government shall proceed under this Act to 
acquire the land as if it was needed permanently for a public 
purpose, or for a company. 

87. In case the Collector and persons interested differ as to 
ai to coadibon the condition of the land at the expira* 
of land. lion of the term, or as to any matter 

connected with the said agreement, the Collector shall refer such 
difference to the decision of the Court. 


PART VII. 


Acquisition of Land for Companies. 


88. (/) Subject to such rules as the Governor-General of 
Company may be authon- w Council may, from time to 

nd to enter and survey. time, prescribe in tbis behalf, the local 

Government may anthonze any oflicer of any company desiring to 
acquire lai^ for its'purposes to exercise the powers conferred by 
section 4. 

• (a) In every such case section 4 shall be construed as if,' for 
the words, for such purpose," the words, “for the purposes 
the company," were substituted ; and section 5 shall be construed 
as if, after the words, "the ofiScer,” the words, " of the company, 

' were inserted. 


. 89. The provisions of sections 6 to 37 (both inclusive) shall 
Prevnms consert of Local not be put ID force in order to acqmre 
Government and execuhon of land, for any company, unless mtn me 
i^eement necessary. previous consent of the Local Govern* 

. nor unless the company shall have executed the agreement 
hereinafter mentioned. - ‘ ' • 
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40. (t) Such consent shall not be given, unlas the Local 

. ' Goverament be satisfied, by an enquiry 

' “lowy- , held as beranafter provided,— 

(a) that such acquisition is needed for the construction of 
some mrk, and 

(i) that such vork is likely ti) prove useful to the public. 

[a) Such enquiry shall be held by such officer, and at sncb. 
time and place, as the Local Government shall appoint. 

(j) Such officer may summon and enforce the attendance.of 
iritnesses, and compel the production of documents by the same 
ni Mti.j and, as far as possible, in the same manner, as is provided 
by the Code of Cml Procedure in the case of a Civil Court. 

41 . Such officer shall report to the Local Government the 
AarMoert mth Secretary «sult of the enquiry, and, if the Local 

of ^e ifl Connal. Government is satisfied that the proposed 
acquisition is needed for the construcuon of a ivork, and that 
such work is likely to prove useful to the public, it shall, sul^ect 
to such roles as the Governor-General of India in Council may, 
from time to time, prescribe in this behalf,' require the company to 
enter into an agreement vitb the Secretary of State for India in 
Coundl, providing, to the satisfaction of the Local Government, 
for the following matters, namely - 

(/] the payment to Government of the cost of the aquisi- 
tion; 

(s) the transfer, on such payment, of the land to the com- 
pany; 

(j) the terms on which the land shall be held by the com- . 

pany; 

{ 4 ) the time within which, and the conditions on which, 
the work shall be executed and maintained ; and 

( 5 ) the terms on which the public shall be entitled to use 
the work. 


42- Every such agreement shall, as soon as may be, after its 

Gazette, and shall thereupon (so far as regards the terms on vdiich 
the public shall be entitled to use the .work) have the same effect as 
if it had formed part of this Act. 

' Ml, 1894.-3. 
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48 . 'The provisions of sections 39 to 42, both inclusive, shall 
S^as 39 to 43 not to ®PPlfi “od the corresponding i^>^t 

<br d.. p4Sn”wMS z & 

“d tbe Secretary of State for India m 
Council, the Government is or was bound to provide land. 

44. In the case of the acquisition of land for the purposes of 
.How aifKemsnt between a railway company, the existence of soldi 

.SSSISttSiib:1,SS!: “ ***5 

^ , 43 “ay be proved by Ae production of 

a printed copy thereof purporting to be printed by order of Go- 
vernment. 


PART vm. 

f 

' Misckzxansous. 

45. (/) Service of any notice under this Act nhnll be made. 

Service of notice.. ^ dehvenng or tendenng a copy th^ 

of signed, in the case of a notice under 
Section 4, by Ae officer therein mentioned, and, in Ae c sno of any 
oAer notice, by or by order of Ae Collector or the Judge 

' (2] Whenever it may be piacHcable, Ae service of the notice 

^shall be made on Ae person therem named. 

I 

(5) When such person cannot be found, Ae service may be 
.nmde on any adult male member of his family residing with him; 
add if no such adult male member can be found, Ae notice may be 
' served by fixing Ae copy on Ae outer door of Ae house in which 
' Ae person Aerein named ordmarily dwells or carries on busine8<s 
or by fixing a copy thereof m some conspicuous place in the office 
'of Ae officer aforesaid or' of the Collector, or m Ae Court-house, 
and also in some conspicnons part of Ae land to be acquired ; 

' Provided that, if Ae Collector 01 Judge shall so direct a 
'notice may be sent by post, in «. i^r addressed to Ae person 
named Aerein at his .last-known rendenb^ address, or place of 
'busmessr end' registered under Fart ZIR of the Indian Post Office 
-'Ac^ 1866, and service of it may be proved by Ae production of 
the addressee’s receipt. - ; ' . 
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. ' 46. Whoever vnlfull; obstructs apy person in doing any of 
Penai^for otetcuctingao the acts anthodzed by section 4 or sec* 
■quisitiott of land. .tion 8 , or vnlfuHy fills up, destroys, 

damages, or displaces any trench or mark made under section 4 , 
s^, on conviction before a Magistrate, be liable to imprisonment 
for any term not exceeding one month, or to fine not exceeding 
fifty rupees, or to both. 


47. If the Collector is opposed or impeded in faking posses* 
Magistrate to enforce sut^ slon under this Act of any land, he shall, 
render. if a Magistrate, enforce the surrender ^of / 

the land to hintself, and, if not a Elagistrate, he shall, apply to' a 
Magistrate or (within the towns of Calcutta, Madras, and Bombay) 
to the Commissioner of Police, and such Magistrate or Commis- 
sioner (as the case may be) shall enforce the surrender of the land 
to the Collector. 

48. (/) Except in the case pro- 
^mpietion of acquisition vided for in section 36, the Government 

sation to be awarded when liberty to Withdraw from- the 

not completed. acquisition of any land of which posses- 

sion has not bden taken. 

(a) Whenever the Government withdraws from any such ac- 
quisition, the Collector shall determine the amount of compensation 
due for the damage suffered by the owner in consequence of the 
notice or of any proceedings thereunder, and shall pay such 
to the person interested, together with all costs reasonably incurred 
by him in the prosecution of the proceedings under this ‘Act relat. 
mg to the said land. 


(y) The provisions of Part III. of this Act shall apply, so far 
foiSMchon*^ determination of the compensation payable under 

49. (/) The provisions of this Act shall not be put in force 
. ^uiationofpartof house for the purpose of acquiring a part onlv 
or building. Of any manjfactofy; m othw 

building, ff the owner desire that the whole of such house manu- 
factory, or building shall be so acijuired : . ' 

hue before the Collector 

has made his award under section n, by ^lofice in writing with- 

fos caressed desire that the vriiole of such^house. 
manufactoiy, or building shall be so acquired-! 
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Provided Also that, if any question shall arise as to whether 
aiqr land proposed to be taken under this Act does or not form 
.pan cS a honse, manufacloiy, or building within the n»wnmg of 
this section, the CoUector shall refer tiie determination of such 
question to tiie Court, and shall not take possession of such land 
until after the question has been determini^. 


In deciding on such a reference^ the Court shall have regard 
to the question whether the land proposed to be taken is reasonably 
teouired for the fnll and unimpaired use of the bouse, mannhictoiy. 
or building. 

, (a) If, in the case of any claim under section sg, snlxectioD 
/, /itntty, by a person interested, on account of the severing of the 
land tD be acquired from his other land, the Local Govomment is 
of opinion that the claim is unreasonable or eacesriv^ it may at 
any time before the Collector has made his award, older the ac- 
quisition of the whole of the land of which the land tint soqght to be 
acqinred forms a part. 

(5) In the case last hereinbefore provided for, no firesh de- 
claration or other proceedings under sections 6 to 10^ boft mcln- 
siv^ shall be necessary; but the CoUector shall, without delay, 
furnish a copy of the order of the Local Government to the person 
interested, and shall thereafter proceed to make his award under 
Section II. 


50. (/) Where the provisions of this Act are pnt in force for 

Acqunition of land at cost 5= ^ acqmnbg land at the cost 

of aloeal antbori^ or com- of any fund controlled or managed by a 
v«ny> local audiori^, or of any company, tiie 

charges of, and incidental to, snch acquirition shall be dem^ 
from or by such fond or company. 


' (a) In any proceeding held before a Collector or Cboit in 
snch cases the local aothonty or company concerned may appear 
and adduce evidence for the purpose of d^iinining the amoont trf 
ccnnpensation : 

‘ , Fiorided tiiat no such locals authority or company shall be 
entitled to demand a reference under section 18. 


51. No award or agreement made nnder this Act shall be 

. Enmetion from olamp- chaigeable With stamp-dnty.and no 
dtttauSfeei. t son clidming under any. such award or 

t shalLbe liable to pay any fro for a copy of the same. 
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52. No suit or other proceeding shall be commenced ot pro* 
Notice in cane ot suits tor s^cuted against any person for anything 
atsyAing done in pursuance done hi pursuance of this Act, without 
gildng to such person a month's previous 
notice in writing of the intended proceeding, and of the cause there- 
Cf, nor after tender of sufficient amends. 

58. Save in so hr as they may be inconsistent with anything 
Code of Cml Procedure to contained in this Act, the provisions of 
Mply to proceedings before the Code of Civil Procedure shsdl appiy 
" ' to ati proceedings before the Court under 

this Act 

54. Subject to the provisions of the Code of Civil Procedure 
Appeals in proceedings be- appHcable to appeals from original de* 
crees, an appeal shall lie to the High 
Court from the award, ot from any part of the award, of the Court 
in any proceedings under this Ah. 

56. (r) The Local Government shall have power to make rules 
Powere to make rales. CMsisfent With this Act for the guidance 
of officers in ail matters connected with 
its enforcement, and may, from time to time, alter and add to the 
rules so made. 

(a) The power to make, alter, and add to rules under sub- 
section 1 shall be subject to the condition of the rules being made, 
altered, or added to after previous publication. 

W All such rules, alterations, and additions, shall, when sanc- 
toned ^ the Governor-General in 'Council, be published in the 
official Gazette, and shall thereupon have the force of law. 
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ACT XVin. OF 1885 * 

f 

The Land Acquisition (Ifines) Act. , 

t 

RBCEnras t&b G.-G/s iissBKx on thb iSxa October 1885. 


An Act to provide for cases m whtck Mines or Mwerals are situate 
under Itmd whuh it u desired to acqmre under the Land Acqmitim 
Act, 

Whereas it is expedient to provide for cases in which mines 
or -minerals are situate under land which it is desired to acquire 
under the Land Acquisition Act, 1870,** It is hereby enacted as 
follows:- ■ - 


Short title, commencement, 1 . (/) This Act may be called 
,and local extent. “The Land Acquisition (Mines) Act 

1885;” and 

(2) It shall come into force at once. 

(3) It extends, in the first instance, to the territories administered 
by tee Governor of Madras m Council and the Lieutenant-Governor 
of Bengal, but any other Local Government may, from time to 
time, by notification in the official Gazette, extend this Act to the 
whole or any specified part of the territories under its administration. 


2 . Except as expressly provided by this Act, nothmg in this 
Swinjf for mineral rights of Act shall affect the right of the Govein- 
the Government. meat to any mines or minerals. 

8 (/) When the Local Government makes a declaration under 
Declaration that mines are section fij of the Land Acquisition Act 

n fc, Bceded for a public' 

company, it may, if it thinks fit, insert in the de- 
claraiion a statement that the mines of coal, iron-stone, slate or other 
jmg auUr lb. had or pamioS pSo X Uof 
Miy «Kli part, of th. mmesor ininetal8.aa itmay bo no^’ 
^10 dig or carry a»ay or ibo m the coiutraotlon cjf the work for 
fhoporpoK of trtoch th. tad „ bemg acqmred. are o« S. 

-. * Declared In force ^ ''' — , , 

“by%i“S.^’''“ «' ts?., r. 3, lo am«d,i 

tS«‘ 2 i»AairffC' <“ I- of > 694 , o 3), 

i Corresponding with s. fi Act i. rf ,,894.' 
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' (a) When a statemeat as aforesaid Bas not been inserted in the ' 
declaration made m respect oi any land nnder secnon 6* of the 
Land Acquisition Act, 1870, and the (Mector is of opinion that 
the provisionb of this Act ought to be applied to the land, he may 
abstain from tendering compensation under secuon i if of the 
said Land Acquisition Act in respect of the mines, and may — , 

(a) when he makes an award under section 14} of that Act, 
insert such a statement in his award; 

( 2 ) when he makes a referoice to the Court under section 15$ 
of that Act, insert such a statement in his reference; or 

(r) when he takes possession of tiie land nnder section 17O of 
that Act publish such a statement in such manner as the GoTeEno^ 
General in Council may, from hme to time, prescribe. 

I 

(y) If any such statement is inserted m the declaration, award, ' 
or reference, or published as idoresaid the mines of cod, iron-stone, 
slate or otiier minerals under the land or portion of -the land specifi- 
ed in the statement, except as aforesaid, shall not vest in the Gfovem* 

' ment when the land so vests under the said Act 
« * 

4 . If the person for the time being immediately entitled to 
NoSee to be nveo before Work or get any mines or minerals lying 

eN^iug mioes lyinx under under any land so acquired 11 desirous 
lud* of working or getting the same, be shall 

give the Local Government nonce in wrinng of his intention so to 
do sixty days before the commencement of working. 

5 . (/} At any time or times after the receipt of a notice 
Pomr to prevent or restrict onder the last-foregoing section, and 

norking'. whether before or after the expiration 

of the said period of six^ daySjlne Local Government may cause 
' the mines or minerals to be inspected by a person appointed by it 
for the purpose; and, 

(a) if it appears to the Local Government that the 
or getting of the mines or mmerals, or any part thereof, is likely 
to cause damage to the surfoce of the land or any works ther^, 
the Local Government may publish, in such manner as the uov- 


* Corresponding witb s. 6 of Act 1 . of 1894. 

t Corresponding with a. II of Act I of 1894. 
' i Corresponding with s. is of Act I. of i 894 > 
{ Coneaponding with e. x8 of Aet'l, of ifiSM. 
I Corresponding with s. lyof Act L of ifpp. 
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emor-Genersl in Conncil may, from time to Jme, direct, a de- 
claration of its willingness, either— 

(a) to pay compensation for the mines or minerals still an- 
worked or nngotten, or that part tiiereo^ to all persons hatting an 
interest in the same; or 

(j) to pay compensation to all such persons in consideration 
of those mines or minerals, or that part thereof, being worked or 
gotten in snch manner and subject to snch restrictions as the 
Local Government may in its declaration specifyi 

(y) If the declaration mentioned in case (a) is made, then 
three mines or minerals, or that part thereof, shall not thereafter 
be worked or gotten by any person. 


(^) If the declaration mentioned in case (i) is made, then 
those mines or minerals, or that part thereof, shall not thereafter 
be worked or gotten by any person save in the manner and sub- 
ject to the restrictions specified by the Local Government, 

6 . When the working or getting of any mines or minerals 
Mode of determining pet- has been prevented or restricted under 

S ramStol..*"'* 5 . persons interested m those 

mmes or minerals, and the amounts of 
compensation payable to them respectively, shall, subject to all 
necemary modifications, be ascertained in the manner provided by 
Act, 1870,* for ascertaining the persons in- 
terreted in the land to be acquired under that Act, and the amounts' 
or compensation payable to them, respectively, 

7 . (r) If, before the expiration of the said sixty days, the 
If Itol Gonromeat doos I^cal Government does not nublish a 

JSof'mafraf in a S, the 

proper manner, Owner, lessee, or occupier of the mines 

IS subseoiientli ““til such a declaration 

IS suosequently made, work the mines or any part thereof m » 

manner proper and necessary for the beneficial working thererf 
and according to the usual manner of working such mSst S 
local area where the same ate situate. ^ 

is caused to the siirfarpnf 

he land or any works thereon by improper workL-Jf fhe 

«!• wmr, lM«, 0, occ«p„, a Ae ,4 at 1? " S 


•.SeeaowActlofiSpf 
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own expense^ repair the damage, or remove the obstmction', as 
the case may require. 

< (S) If the repair or removal is not at once effected, or, if the 
Local Government soi dunks ‘fit, withont waiting for the to 
be e&cted by the owner, lessee, or occupier, the Local Govern* 
ment may execute the same, and recover from the owner, lessee, 
or occupier the expense occasioned thereby. 

8 . If the working of any mines is prevented or restricted 

Himv 5. «» «5»a™ own™, 

lessees, and occupiers of the mines, if 
heir mines extend so as to he on both sides of the mines the 
working of whioh is prevented or restricted, may cut and make 
such and so many airways, headways, gateways, or water-levels 
through the mines, measures, or strata, the working whereof is 
prevenfed or restricted, as may be requisite to enable them to 
ventilate, drain,' and work their said mines; but no such airtray, 
' headway,' gateway, or water-level, shall of greater dimensions 
or section dian may be prescribed by the GOTemor-Geneial m 
Counod in this behalf, and, where no dimensionsareso prescribed, 
not greater than eight feet wide and eight feet high, nox shall the 
same be cut or made upon any part of the surface or works, or so 
as to injure the same, or to interfere with the use thereof. 

/ 

9. The Local Government shall, from time to bme, pay to the 
Local Goveroment to pay Owner, lessee, or occupier of any such 

com^eiuation for injury done minra extending SO BS to he On both 
t® sides of the mines, the working of which 

is prevented or restricted, all such additional expenses and losses 
as imay be - incurred by him reason of the severance of the 
landsi lymg over those imnes, or of the continuous working of 
those mines being interrupted as aforesaid, or by reason of the 
same being worked in such manner and under such restrictions 
as not to prqudice or injure the surface or works, and for ,any 
imnerals not acquired by the local Government which cannot be 
obtained by reason (ff the action taken under the foregoing secnons ; 
and if any dispute or question arises between the Local Govern- 
ment and the owner, lessee, or occupier as aforesaid, touching the 
amount of fiiose losses or expense^ the same shall be settled as 

.nearly as may be in the manner provided for the settlement of 

questions touching the amount of compensation payable under the 
Innd Acquisition Act, xSya* 


*, See now AefcL' of ifibs- 
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lO.IfanjloBs or damage is sustained by'the onnei or oc< 
And also for injury arianj cupiet of the lands lying over any such 
from any airaay or other mines, the working whereof has been 
so prevented or restricted as aforessud 
(and not being theowner,lessee, or occupier of those mines), by 
reason of the making of any such airway or other works as afore- 
said, which, or any like work, it would not have been necessary to 
make but for the working of the mines having been so prevented or 
restricted as aforesaid, the Local Government shall pay full com- 
pensation to that owner or occupier of the surface lands for the 
loss or damage so sustained by him. 


11. For better ascertaining whether any mines lying under 
Power to officer of Local land acquired in accordance with the 
Goveroment to enter and m- provisions of this Act are being worked, 
sped the working of mine,. 

worked so as to damage the land or the works thereon, an officer 
appointed for this purpose by the Local Government may, after 
giving twenty-four hours’ notice m writing, enter into and return 
from any such mines or the works connected therewith ; and for 
that purpose the officer so appointed may make use of any appar- 
atus or machinery belonging to the owner, lessee, or occupier rf 
the mines, and use all necessary means for discovering the dis- 
tance from any part of the land acquired to the parts of the mme s 
which have been, are being, or are about to be worked. 


12. If any owner, lessee, or occupier of any such mines or 
Penalty for refusal to allow works, refuses to allow any officer ap- 
inspection. pointed by the I/)cal Government for 

that purpose to enter into and inspect any such mines or works m 
manner aforesaid, he shall be punished with fine which may extend 
to two hundred rupees. 


13. If It appears that any such mines have been worked 
If mines woiked contrary tO the provisions of this Act, 

to provisions of this Actj Lo- the Local Government mav, if it thinks 

means to SpWIT- ®'>g'^ 6 “ 0 "«tothe oroer, lessee, or 
ty of land acquit^, occupier thereof to construct such works 

adopt such means as may be 

works therem 

5 Sed aS T ® safe the land 

acquired and works thereon, the Local Government may itself 
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eonitraet the.worb, and recover thej expenK thereof from the 
oiraer, lessee or occupier. . 


14 > When a Btateihent under sectiou 3 has been made »• 
ConstraetioD of Act whon gaiding any land, and the land has 
land acquired has been tnu* been acquired by the Government, and 
ferred to a local authonty or^ jjj^g transferred to, or has vested ^ 
company. opendfon of law in, a local authority 

or company, then sections 4 to 13, both inclusive, shall be read as if 
for the words ” the I/ical Government," wherever tiiey occur in 
those sections, the words, " the local autbori^ or company, as the 
case may be, which has acquired Ihe ^and," were substituted. 


15 i (/) This Act shall apply to any land for the hcqidsition 
wherein proceedinp under the Innd 
Pendinr cases. Acqmrition Act, 1870,* are pending at 

the time when this Act comes into force, nnless before that time 
the Collector has made, in respect of the land, and award ni^er 
section X4t or a reference to the Court under section 15} of nmt 
Act, or has taken possession of the land under section 17$ of the 


same. 

(e) When the Collector has, before the said lime, made an 
award or reference in respect of any such land, or taken pws^ 
Sion thereof as aforesaid, and all the persons interested in the land , 
or entitled under the Land Acquisition Act, 1870,* to act for 
so interested, who have attended or may attend in the course m me 
proceedings under secUons ii to I5,0 both inclurive, of the J^o 
jsqniriuon Act, 1870* consent in writing to the application m mis 
rt to the land, the Collector may, by an order in wi^, 
that It shall apply, and thereupon it shall *>e *1660168 m have a^ 
plied, from the commencement of the proceedings ; and the 
lector shall be deemed, as the case may be, to have >ns«M in nis 
award or reference, or to have published in the . * 

ner, when he took possession, the statement mentioned in seen n 3 

of this Act. . 


• See now Act I. of 1894. . , ^ 

t Coitwpondipg with e ra erf I. of i8p^ 

± Comspondiitf with s. 18 (rf Act I of 1894. 

{ Cottospoeding vdth a. 17 of Art I rf 
I S. I* corresponds with • 11 of Act 1 . of *894. 
S. IS , n « ^ M »' " " " 

’ S. 13 ’ II II »• *5 II ii'if.B 

S. 14 ,1. II ■ *• « •' '• 

S. 13 II « ** w '* " 
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I 

Definition of local autluR- ' 10, this Act— 

ityano company. 

(a) “local authority "means any municipal committee, dis- 
trict board, body of port commissioners, or other authority legally 
entitled to, or entrusted by the Government with, the contrm or 
management of any municipal or local fund ; and , 

(j) “company "means a company registered under any of 
the enactments relatmg to companies from time to time in force 
in British India, or formed in pursuance of an Act of Parliament, 
or by Royal Charter or Letters Patent. 

17 . Tins Act shall, for the purposes of all enactments for 
This Act to be read with the time being in force, be read with, 
Land Acquisition Act, 1870*. and taken as part of, the Land Acqmsi- 
tion Act, 1870.* 


* See now Act 1 . of 1894. 
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THE LEGAL PRACTITIONERS ACT, 1879 
(Act XVIII. of 1879).’ 

Rkcbived G.-G.’s Assknt on 29TH October 1879. 


An Act to comolidaU and amend the Lm relating to 
Legal PractUmers. 

Wherbas It IS expedient to consolidate and amend the law 
relaung to legal practitioners in the 
Preamble. Lower Provinces of Bengal, the North- 

Western Provinces, the Punjab, Oudh, the Central Provinces, and 
aud to empower eacn of the local Governments of the rest 
of India to extend, to the territories administered by’i^ such 
portions of this Act as such Government may think fit; It is hereby 
enacted as follows . — 

CHAPTER I. 

Preuminakv. 


1 . This Act may be called the Legal Practifioners Act, 1879, 

Short title. 

Commencement. day of January 1880. 


Local extent. 


This section and section a extend 
to the whole of British India. 


The rest of this Act extends, m the first instance, only to the 
temtories respecavely administered by the Lieutenant-Governors 
of fee Lower Provinces of Bengal, the North-Western Provinces, 
and the Punjab, and fee Chief Commissioners of Oudh, the Cen- 
tral Provinces, and Assam. But any other Local Government may, 


** For the Statement of Objects and Reasons, see Gasette oflndia^ 

1878, Pt.V^p. 381 ;for the Reports of the Select Committee, setUnd., 

1879, Pt V., pp 51 and 841 , for Proceedings in Connell, see tbtd, 1878, 
Supplement, pp, 1658 and 1693 ; tbtd., 1879, Supplement, pp. 79, 1066, and 
J 37 S- 

Act XVIII. of 1879 has been declared in force' in Angul and the 
Khondmals by theAilgul District Regulation (I. of 1894). s. 3 , and, fay 
notification under s. 3 («) of the Scheduled Districts Act (XIV. of 1874), 
fo the Districts of Hazanbagh, Lohardaga, and Manbhnm, and Pargana 
Dhalbhum, and the Kolhan in the District of Singbham.— See Gazette of 
/nifijs, i88x, Pt. I , p, 504 (The District of Lohardaga included at this time 
the District of Palamau, which was separated iu 1894.) 
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from time to Ume, by notification in fiie official Gantte, extend* 
all or any of ffie proinsions of the rest of this Act to the whole or 
any part of the tenitories under its administration. 

2 . On and from the first day of Januaiy 1880^ the enact- 
ments mentioned in the First Schedule 
Repeal ot enadments. hereto annexed ^11 be r^ealed to the 

extent specified therein. 

All rales and appointments made, penalties prescribed, fees 
fixed, persons admitted, names enrolled, 
Saving of rules, &e. certificates issued, sanctions given, and 

orders passed under any enactment hereby repealed, shall be deem- 
ed to be respectively made, prescribed, fixed, admitted, enrolled, 
issued, given, and passed under this Act. 


All references made to any enactment hereby repealed, m any 
Inferences to repealed Act or Regulation passed, or noiificalion 

published, shall be read as d made to 
the corresponding provisions of mis Act. 


8 In tins Act, unless there be 
Inierpretation-dause— something repugnant m the subject or 

context, — 

** Judge" means the presiding judicial officer in every Cnil 
and Cnminal Court, by whatever title he 


"Judge 


is designated ; 


“Subordinate Court" means all Courts subordinate to the 
„ „ High Court, indudiDg Courts of Small 

SttboidioBta Court : Causes estaUisbed under Act No. IX* 

i85ot or Act No. XI. of 1863 : j. 


•Under this power, the Act has been SSJ 

omissions, and soSonlyaaitrelalreto Judi^^rg 

HBl,tothe Madras Presidency, e:^^heSch^W Di*«^ 

> e ITmA cut /rnsammt l88lu Pt les PP 49“ ^ 7 


the“ l«« been extended to the R^ulagn 
^omb^ Presidency (see Bmiajf r *V ^VI anJT W. as 

ri*!.*.. to pleaders have been extended to Cooig-Seesowr 
nSwSi Presaeniw Small Cam* 

l^nCthJpnmneiJsinall Cause Conrta Act (IX. of 1887). 
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“ Revenue-office ” includes all Courts (other than Civil Coints) 
trving suits under any Act for the time 
' ■“RcvenuMffice;” ^ relating to landholders 

and their tenants or agents. 


“Legal practitioner” means an advocate, vakil, or attorney 
„ of any High Court, a pleader, mukhtar, 
« Legal ptachboner : revenucagent : 


“ Tout ” means a person who procures the employment in 
. any legal business of any legal practi- 
boner m consideration of any remunera- 
tion moving from such practitioner, or proposes to a legal practi- 
tioner to procure his employment in any legal business in consi- 
deration of such remuneration. 


CHAPTER II. 

Of Ahvocates, Vakils, and Attornbvs. 


4 . Every person now or hereafter entered as an advocate or 
, , ^ 4 , , vakil on the roll of any High Court 

voca an v s. under the Letters Patent constituting 


such Court, or '* under section 41 of this Act,”t or enrolled as 
a Pleader in ike Chief Court of ike Punjab under tecivm 8 of 
dm Act, X shall be entitled to practise in all the Courts subordinate 


to the Court on the roll of which he is entered, and in all revenue- 


offices situate within the local limits of the appellate iurisdiction of 
such Court, subject, nevertheless, to the rules in force relating to 
the language in which the Court or office is to be addressed by 
pleaders or revenue-agents; and any person so entered, who 
ordinarily practises in the Court on the roll of which he is entered, 
or some Court subordinate thereto, shall, notwithstanding anything 
herein contained, be entided. as such, to practise in any Court in 
British India other than a High Court on whose roll he is not 


entered, or with the permission of the Court, in any High Court on 
whose roll he is not entered, and in any revenue-office ; 


* The defimbon of “ tout” has been added by the Lecal Practitioners 
Act (XI. of 1896), s. I. 

t The words and figures quoted in s. 4 have been substituted for the 
words, *' as an advocate on the roil of the Chief Court of the Punjab," by 
the Legal Practitioners Act (IX of 1884), s. a 

5 In para, i of s 4 and the Proviso following, the Itaiicized words have 
been added by the Legal Practitioners (Amendment) Act (li of 1908), s. e. 
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Provided that no such vakil or plead& diall be entitled 
to practise under this secuon before a judge of the High Court, 
Divi^n Court, or High Court exercisiog original junsdictira in a 
presidencjr-tovfl. 

5< Every person now or hereafter entered as an attomqr on 

AitonwgrsoUMCut. ^ pnai* B dl tta Orot. 

subordinate to such High Court., and in ail revenue>4>ffices situate 
tntlim the local limits of the appellate junsdicuon of such Hi^ 
Court ; and every person so entered, who ordioanly practises in 
the Court on the roll of which he is so entered, or some Court 
subordmate thcrem, shall, notmtbstanding anything herein contained 
bo entitled, as such, to practise in any Court in Bmish India other 
than a High Court established by Royal Charter on the roll of 
which he is not entered, and m uiy revenue*office. 

The High Court of the province m which an attorn^ practisea 
under this section may, from time to time, make rules declaring 
what shall be deemed to be the functions, powers^ and duties of an 
attorney so practising. 

CHAPTER in. 

Of PisADsas akd Muehtabs. 

I 

Power to make rules as to 6 * The High Court may, from time 
qualification^ Ac., of plead* to tim^ make rules* consistent with this 
era and mnkhtars. Act as tothe following matters (namely)— 

(a) the qualifications, admission, and certificates of pnqser 
persons to be pleaders of the subordinate Cour&^ 
and of the revenue-ofllces situate within the local 
limits of Its appellate jurisdiction, and, in the esse 
' of a High Court not estabhshed by Kcqial Charter, 

of such Court; 

• • For rules made under this section by— 

(ij Judiaal Commissioner, Central Provinces, see Central Fro* 
Vinces List of Local Rules and Orders, Ed. p 
(a) High Court, Madras, ue Madras List of Local Rules and Orders, 
Vol I , i 8 p 8 , pp. 150 and 151 , 

(3) High Cburt, North-Western Flmnces, *et North Westm 

‘ , Provinoea and Oodh List of Local Rules and Orders, Bo. 

Ul Tudi^l'fSmmlssionffi'Oadh, set North-Western Provinces and 
Ondh List ^ Local Rules and Orders, Bd. tSsii P* 7 ° 
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(i) the qualifications, admisMon, and certificates of proper 
persons to be mukhtars of the subordinate Courts, 
’ and, in the case of a High Court not established by 
Royal Charter, of such Court ; 

(c) the fees to be paid for the examination and admission 
of such persons ; and 

(<f)the suspension and dismissal of such pleaders and 
mukhtars. 

All such rules shall be publi^ed in the local official Gazette^ 

Pubhcahon of rules. and shall thereupon have the force of 
law: 

Provided that, in the case of rules made by a High Court not 
established by Royal Charter, such rules have been previously 
approved by the Local Government. 

^ 7. On the admission, under section 6, of any person as a 

Certificates to pleaders pleader or mukbtar, the High Court 
and mukhtars. shall cause a certificate signed by such 

officer as the Court, from time to ume, appoints in this behalf, to 
be issued to such person, auibonzlng him to practise up to the end 
of the current year in the Courts, and, in the case of a pleader, 
also the revenue offices, specified therein. 


. expiration of such period, the bolder of the certificate, 
if he desires to continue to practise, shall, subject to any rules* 
consistent with this Act which may, from time to time, be made 
by the High Court in this behalf, be entitled to have his certificate 
renewed by the Judge of the Distnct Court withm ihe local limits 
of wboM lurisdiction he then orduianly practises, or by such officer 
as the High Court, from time to time, appoints in this behalf. 


On every such renewal, the certificate then in possession of 
such pleader or mukhtar shall be cancelled and retained by such 
Judge or officer. ■' “ 

m teoCTred shaU bs signed by such Judge or 
and .hall contone in force np to the eod 'of L cn^t 

year* 


For rules regarding renewal of certificates made by- 

(I) Judicial Commissioner, Centra! Provmppe o * 1 n 

Vinces List of Local Rules a^(SeTBM 
(a) High Court, Madras, see the Rules quoted^' foKKn one 

vious page, which were also madrnnder s. 7“ 
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Eveij Judge or officer so renewing a certificate shall notifr 
such renewal to the High Court. 

" Provided that, on the admission as a pleader of any person 
who has been previously entered as a vakil or attorney on the 
roll of a High Court established by Royal Charter, the Wigh 
Court may in its discretion issue to such person a certificate autho- 
rizing him to practise permanently m the Courts and in the ofiices 
specified therein, and a certificate so issued shall not require to be 
renewed under this section."* 

8 . Every pleader holding a certificate issued under section 7 
Pleaders, on enrolmeni. may apply to be enrolled in any Court 

naj piactm in Courts and or revenue-office mentioned therein, and 
ravenue'offices. Situate within the local limits of the 

appellate jurisdiction of the High Court by which he has been 
admitted ; and subject to such rulesf consistent with this Act as 
the High Court or the Chief Controlling Revenue^authonty may, 
from time to time, make in this behalf, the presiding Judge or 
officer shall enrol him accordingly; and thereupon he may appear, 
plead, and act in such Court or office, and in any Court or revenue- 
office subordinate thereto. 

9. Every mukhtar bolding a certificate issued under section 7 
Mulchtars, on enrolment, msj to be enrolled in any Civd 

may practnc in Courts. or Criminal Court mentioned therein, 
and situate wtthin the same limits ; and, subject to such roles as 
the High Court may, from time to lime, make in this behalf, the 
presiding Judge shall enrol him accoriingiy, and thereupon he 
may practise as a mukhtar in any such Civil Court and any Court 
subordinate thereto, and may (subject to the provisions of the ( 2 ode 
of Criminal Procedure}) appear, plead, and act in any such Cn* 
minai Court, and any Court subordinate thereto. 

f' 10. Except as provided by this Act, or any other enactment 
No person to practim as ioT the time being in force, no person 
plesder or mukhtar unless shall practise B 8 a pleader or mnkntar 
qualified. la any (]ouTt not established by Royal 

Charter unless be holds a certificate issued under section 7 , and 

•This prann quoted has been added by the Legal Practitioners 

cAnendmentl Act (I of 1008), S3. . 

t Kor rules made by the High Court at Madras, see those quoted in 
the fco» note on p 6 , mfira, which were also made under s 8 

i See now the Code of Criminid Procedure (Act V. of 1898J. 
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bas been enrolled in such Court, or in some Court to vrhlchit Is 
subordinate : 

Provided that persons who have been, admitted as revenue- 
Revenue-agents may ap- agcnte before the first day of January 
pear, plead, and act in i88o, and bold certificates, as such, 
Munsifs (^urts in suits Mdw under this Act in the territories ad- 
e enga c .o g mmjstered by the Lieutenant-Governor 
of Bengal, may be enrolled, in manner provided by section 9, in 
any Munsif’s Court m the said territories, and, on being so en- 
rolled, may appear, plead, and act in sudh Court in suits under 
Bengal Act No. Vlll. of 1869^ ( 6 > amend the procedwt in suits 
between landlord and tenant), or under any other Act for the time 
being in force regulating the procedure in suits between land- 
holders and their tenants and agents. 

XI. Notwithstanding anything contained in the Code of 
Power to declaie functions Civti Procedure, *{■ the High Court may, 
of mukbtsrs. from Ume to time, make rules declaring 

what shall be deemed to be the functions, powers, and duties of 
mukhiars practising in the subordinate Courts, and, in the case of 
a High Court not established by Royal Charter, m such Court. 

12 . The High Court may suspend ot dismiss any pleader 
Suspension and dismissal or mukhtar holding a certificate issued 
of pleaders and mokhtars under Section 7 who IS convicled of any 
convicted of criminal offence, criminal offence implying a defect 0^ 

character, which unfits him to be a pieadar or mukhtar, as the 
case may be. 


Suspension and dismissal 
of pleaders and mukhtars 
guilty of unprofessional con- 


duct. 


18 .t The High Court may also, 
after such inquiry as it thinks fit, sus- 
pend or dismiss any pleader or mukhtar 
holding a certificate as aforesaid- 

fa) who takes instructions lu any case except from the par^ 
on whose behalf he is retained, or some person who 
IS the recognized agent of such party within thfe 
meaning of the Code of Civil Procedure,! or some 
servant, relative, or friend authorized by die party to 
give such instructions, or 


• See now the Bengnl Tenancy Act (VIII. of iSSst. 

I Code of Civil Procedure (Art V. ot jgo8) 
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(i) vbo is guilty of fraudulent or grossly improper 
in & discharge of his professional duty, or 

(f) who tenders, gives, or consents to the retention, out of 
any &e paid or payable to him for his services, of 
any gratification for procuring or having procured 
the employment, in any legal business, or himself or 
any other pleader or mukhtar, or 

(<2) who, directly or indirectly, procures, or attempts to 
procure, the employment of himself as such pleader 
or mukhtar through or by the intervention of any 
person to whom any remuneration for obtaining 
such employment has been given by him, or agreed 
or promised to be so given, or 

(e) who accepts any employment in any legal business 
through a person who has been proclaimed as a tout 
under section 36, or 

(/) for any other reasonable cause. 

14 . If any such pleader or mukhtar practising in any sub- 
Procedun when chaiw of «dinate Court, or in any revenue^oflice, 
unprafenional conduct u IS Charged in Such Court or office with 
brought in subordinate Court taking mstructions except as aforesaid, 
or revenucoffice. q j ^jj|j miscond uct as aforesaid, 

the presiding officer shall send him a copy of the charge, and also a 
notice that, on a day to oe therein appointed, such charge will be 
taken into contiderauon. 

Such copy and notice shall be served npon the pleader or 
mukhtar at Imt fifteen days before the day so appointed. 

On such day, or on any subsequent day to which the enquiry 
may be adjourned, the presiding officer shall receive and record all 
ewdence properly produced m support of the charge^ or by the 
pleader or mukhtar, and shall proceed to adjudicate on the chaige» 

If such officer finds the charge established, and considers that 
the pleader or mukhtar should be suspended or dismissed in con- 
sequence, he shall record bis finding and the grounds thereof, and 
riiftii rep^ the same to the High Court; and the High Court may 
acquit, suspend, or dismiss the pleader or mukhtar. 
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AnyDiatrict Judge or, with his sanction, any Judge subor- 
Snspension pending mves- dinate to him, “any Judge ot a^urt 
tigatwn. of Smail Causes of a Presidency-town, * 

any District Magistrate or, with his sanction, any Magistrate sub- 
ordinate to him, and any Revenue Authority not inferior to a 
C^Uector, or, with the Collector’s sanction, any Revenue Officer' 
subordinate to him, may, pending the investigation and the orders 
of the High Court, suspend from practice any pleader or mukhtar 
charged before him or it under this section. 

Every report made to the High Court under this section 
shall,-— 


(a) when made by any Civil Judge subordinate to the Dis- 
trict Judge, be made through such Judge ; 

(d) when made by a Magistrate subordinate to the Magis- 
trate of the District, f be made through the Magi&i 
trate of the Distnctf and the Sessions Judge ; 

(c) when made by the Magistrate of the District,t be made 

through the Sessions Judge ; 

(d) when made by any Revenue Officer subordinate to the 

Chief Controlling Revenue Authority, be made 
through such Revenue Authorities as the Chief Con- 
trolling Revenue Authority may, from time to time, 
direct. 


Every such report shall be accompanied by the opinion of 
each Judge, Magistrate, ot Revenue Anthonty through wbom or 
which It IS made. 


15. The High Court, m any case m which a pleader or 
Power to can for record in mukhtar has been acquitted under sec- 
case of acquittal under aeo- tion 14 Otherwise than Dy an order of 

the High Court, may call tor the record, 
and pass such order thereon as it thinks fit. 


16. Notwithstanding anything contained in any Letters Patent, 
Power to make rules for Or in the Code of Civil Procedure, seC" 
Court tion 37 , clause (a), any High Court 

established by Royal Charter may, from 

*■ >“serted by the Legal 

Praclitiooers Act (IX. of 1884), s. 4. • 

Mag»strate.-SM the present Code of 
Cnminal Procedure (Act V. of 1898). s 3 (2), ^ 

J See now the new Code of Civil Procedure (AM V. of 1008), Or. III., 
r. 8, corresponding with s. 37 of the Code of 188a (Act XIV. 188a). .. 
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time to lime. muKc rules consistent with this Act ns to the following 
maitcrv (aamcl})— 

(d) the qiialirications nnd admission of proper persons to be 
miikhlirs practising on the appellate side of such 
Court, 

(d) the fees to be pud for the CKaminftlion and admission of 
such persons ; 

(i) the security winch they may be required to give for 
llicir hoiiecty and good conduct; 

(t/J ihr MiHptn*>ioii and dismissal of such mukhtars; and 
. (r) tied iriiig n hat shall be deemed to be their functions, 

]>ot\ers and duties ; 

any may prescribe and impose fines for the infrinitemsnt of 
such rules not exceeding in any case five hundred rupees; and 
such tines, wiitn imposed, may be recovered as if they had been 
impci<>e(i in the escrcise of tiie High Court's ordinary onginal 
criminal lurisdiclion. 


CHAPTER IV, 


Or REV1.NUS-A0KNTS* 


IVnir«r(oin3t.e niles as i« The Chief ^ntrolling Rewoue 

qwluicitions o( wven* Authority may, from lime to time, roaKe 
ue-aRenn. conbisient With this Act as to the 

following matters (namely)^ 

(a) the qualifications, admission, and certificates of proper 
persons to be revenue-agents; 
the fees to lie paid for the examination and admission 
oi such persons ; 

(r) the suspension and dismissal of such revenue^genttj 
and 


* RwenucajrcnH m Oudh "wy 

the Ottdh Rent Act (XIX of i 858 )^Sce Act XVIII. oE 187ft «• aS. «» 

tba third clause of e. s ol this Act 

f For rules made undtr this section m to Ed. 

(1) Absam.»ctbc Assam Manual of Local Rules and Orders. «» 

*^ai Vo??h.Wc««« Provinces, North-Wrotom ftovmce. List of 

l4)CaI Rules and Orders, Ed 1894, p 76. 
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(d) declaring what shall be deemed to be their functions^ 
powers, and duties. 

All such rules shall be published in the local official Gazette, 

and shall thereupon have the force of 
Publication of rules. 1^^^ 

18. On the admission of any person as a revenue>agent 
Certificates to revenue- ““der section 17 , the Chief Controllmg 

agents. Revenue Authority shall cause a certi- 

ficate, signed by such officer as such authority, from time to time, 
appoints in this behalf, to be issued to such person, authorizing him 
to practise up to the end of the current year in such revenue-offices 
as may be speciGed therein. 

At the espiration cf such period, the holder of the certificate,' 
if he desires to continue to practi^, shall be entitled to have his 
certificate renewed by the Secretary of the Chief Controlling Reve- 
nue Authority, or by any other officer authorized by such authority 
in that behalf. 

On every such renewal, the certificate then in the possession 
of such revenue-agent shall he cancelled and retained by such 
Secretary or other officer. 

Every certificate so renewed shall be signed by such Secretaiy 
or other officer, and shall continue in lorce to the end of the current 
year. 

Every officer so renewing a certificate shall notify die renewal 
to the Chief Controlling Revenue Authority. 

19. Every revenue-^ent holding a certificate issued under 
Enrolment of revenue- section 18 may apply to be enrolled in* 

any revenue-office mentioned therein, 
and situate within the limits of the territory under the Chief Con- 
trolling Revenue Authority; ard, subject to such rules as the Chief 
Controlling Revenue Authority may, from hme to time, make in 
this behalt, the officer presiding in such office shall enrol him 
accordingly, and thereupon he may practise as a revenue-agent in 
such office, and in aigr revenue-office subordinate thereto. 

20. Except as provided by this Act or any other enactment 

_ No person to act as agent time being in force, no person, 

^ pleader duly qualified under, 
^ provisions hereinbefore cDUtamed, 

snail practise as a revenue-agent in any revenue-office, unless he 
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holds a certificate issued under section t8, and has been enrolled 
in such ofiSce or some other office to which it is subordinate : 

Provided^ that any person duly anthonaed in this behalf may, 
with the sanction of the Chief Contiollii^ Sevenue Anthony, or of 
an officer empowered by the Local Government in this behalf, 
transact ail or any business m nducb his principal may be concerned 
in any revenue*office. 

The sanction mentioned in this section may be geneni or 
speciai, and may at any time be revoked or suspended by the 
authority or officer granting the same. 

21. Tlie Chief Controlling Revenue Authority may suspend 
Disminal of ravenue. O' dismiss any tevenue^gcmt holding 

ae^ oonncted of cnminaJ a certificate issued under this Act, who 
eiwK*. 18 convicted of any cnminal o&noe 

implying a defect of character which unfits hun to be a revenue- 
dgmt 

22. * The Chief Controlling Revenue Authori^ may also, 
Su>pe«ion and dumisal «ftw«ich enquiry as it thinks fi^ Siapend 

of nvanuMgenti guilty of OT dismiss any revenue-agent holding a 
nnprofession J conduct. certificate as S^KSaid — 

(a) who is guilty of fraudulent or grossly improper conduct 
m the discharge of his professional duty, or 

(i) who tenden^ gives, or consents to the retention out of 
any fee paid or pa^mble to him for bis sennoes, of 
any giatification mr procurmg, or having procured, 
the employment in any legal busmess^ of ffimself or 
any other ievenae>ageot, or 

(e) who, directly or indirectly, procures, or attempts to pro* 
cure, the employment of himself as such revenue* 
agent through, or by the intervention o!, any person 
to whom any remuneration for obtaining sudi em* 
plcyment has been given by him, or agreed or pm* 
mised to be so g^ven, or 

(if) who accepts any employment in any legal business 
through a penon who has been pradaimed as a tout 
under section 36 , or 

(s) for any other reasonable cause. 

* S. 2S has been substituted for the onginal by the Legal Pisctioonets 
tAcfXL of s> 3* 
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28. If any revenue-agent bolding a certificate issued under 
p»»a™ ;b» .»»..• ‘f 

agent js so charged m sub* duct lu any office subordinate to the 
ordinate office. Chief Controlling Revenue Authority, or 

in the Court of any Munstf, the officer at the head of such office^ 
or such Munsif, as the 'case may be, shall send him a copy of the 
charge and also a notice that, on a day to be therein appointed, such 
charge will be taken into consideration. 

Such copy and notice shall be served upon the person charged 
at least fifteen days before the day so appointed. On such day, or 
on any other day to which the enquiry may be adjourned, the officer 
or Munsif shall receive all evidence properly produced in support 
of the charge, or by the person charged, and shall proceed to ad* 
indicate on the charge. 

If the officer or Munsif finds the charge established, and con., 
aiders that the person charged should be suspended or dismissed m 
consequence, he shall record bis finding and the grounds thereof, 
and report the same to the Chief Controlling Revenue Authority ; 
and such authority shall proceed to acquit, suspend, or dismiss him* 


Any Revenue-officer not inferior to a Collector, and, with the 
Collector’s sanction, any Revenue-officer subordinate to him, or any 
Munsif in his district, may, pending the investigaUon and the orders 
of the Chief Controlling Revenue Authonty, suspend from practice 
any revenue-agent charged before him under this section. 


Where any officer acting under this section is subordinate to 
the Commissioner of a Division, he shall transmit the report through 
such Commissioner, who shall forward with the same an expression ' 
of his own opinion on the case. 


24. The Chief Controlling Revenue Authority, in any case 
Power to Chief Controlling which a revenue-agent has been ac« 
Revenue Authority to call for quitted under Section 23 otherwise than 

by an order of the Chief Controlling 
Revenue Authority, may call for the record, and pass such order 
thereon as seems fit. 
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CHAPTER V. 


Oi- Cektificates. 

25. Every certificate, trhether original or renewed, issued 

Fee<breert.fie.t«s. ““1" be written upon 

atamped paper of the value prescribed 
therefor in the second schedule hereto annexed, "end of such des- 
cription as the Local Government may from time to tune pres- 
cribe :*'* 


Provided that a certificate issued on or after the first day of 
July in any year may be wntten on stamped paper of half the value- 
so prescn^d. 

"Provided also that no stamped paper shall be reqnired in the 
case of a certificate, whether original or renewed, authoruing, under 
section 7 , a Vakil or Attorney on the roll of a High Couit estab- 
lished by Royal Charter to practise as a Pleader.'*f 

, ' 26 When any Pleader, Mukhtar, or Revenue-agent is suspend- 
Dismiased practitrancra to od or dismissed nnder this Act, be shall 
Buirender certificates. forthwith deliver up his certificate to the 

Court or officer at the head of the office before or in nhicb he was 
practising at the time he was so suspended or dismissed, or to any 
Court or officer to which the High Court or Chief Controlhog 
Revenue Authority (as the case may be) orders him to deliver the 
same. 


* In s 35, the words quoted have been inserted by the Legal Piae‘i- 
tioners Act (IX of 1S84), s 5 For instance of role prescribing the stamp 
paper to be used for certificates, m Central Provinces List of Loral Rules 
and Orders, Ed z8g^ p, 78. 

t The second frtutso in a. 35 le added by the Legal Practitioner! 
(Amendment) Act (I of 1906), s. 4. 
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CHAPTER VI. 

Of the Remuneration of Pleaders, Mukhtars and Revenue* 

Agents. 


S7. The High Court shall, from time to time, fix and regulate 
H,ghC0«.t andChief Con- fees* payable by any par^ in respect 
trolling Revenue Authonty to OI the fees ot his adversary s advocate, 
ii* fees on avil and revenue pleader, vakil, mukhtar, or attorney 
proceedings. jjj proceedings («) on the appellate 

side of such Court, (3) in the case of a High Court not established by 
Royal Charter, on its original side, and (c) in subordinate Courts, 
“and in reject of the fees of his adversarys revenue-agent ap< 
pearing, pleading, or acting under section io.’’t 

The Chief Controlling Revenue Authority shall, from time to 
time, fix and regulate the fees^ payable upon all proceedings in the 
revenue-offices by any party in respect of the fees of his adversary’s 
advocate, pleader, vakil, attorney, mukhtar, cr revenue-agent. 

Tables of the fees so fixed shall be published m the local official 
Gazette 


Excephon as to agents Nothing in tbis Section applies to the 
mentioned in section so. agents mentioned in the proviso to section 

sa 


28. No agreement entered into by any pleader, mukhtar, or 

Agreements vnth dients. "^"“^^gent with any person retaining 

or employing him, respecting the amount 


'* For rules as to pleaders’ fees made by— 

(/) Judicial Commissioner, Central Provinces, see the Central Pro- 
Vinces List of Local Rules and Orders, Ed 1&6, p yg • 

(s) High Court, Madras, see the rules quoted in the fooWoteon 0 
6 , supra, which were also framed under this section 

(3) High Court, North-Western Provinces, see North-Western Pm 

Vinces List of Local Rules and Orders, Ed. 1804. p jr 

( 4 ) J“*cial Commissioner, Oudh (pleaders in Civil Courte) see 

$ For rnics as to fees in revenue-proceedings in— 

(2) North-Western Provinces and Oudh. see North 
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and manner of payment for the whole or any part of any past or 
future services, fees, charges, or disbursements in respect of business 
done or to be done Iq^ such pleader, mukbtar,or revenue^gen^ shn ll 
be valid, unless it is made in writing, signed by such person, and is, 
within fifteen days from the day on which it is executed, filed in the’ 
District Cburt, or in some Court, in which some portion of the bust* 
ness in respect of \riiich it has been executed has been or is to be 
done. 

29 . Where a suit is brought to enforce any such agreement, if 
Pomr to modify or carcel the agreement IS not proved to be foir 
agreements. and reasonable, the Court may reduce 

the amount payable thereunder, or order it to be cancelled, and the 
costs, fees, charges, and disbursements in respect of the business 
done, to be ascertamed in the same manner as if no such agreement 
had been made. 

80. Such an agreement shall exclude any furfiier claim of the 

' Agreemente to uelude pleader, mnkbtar, or revenue^igent 
fnither claime. beyond the terms of the agreement with 

respect to any services, fees, charges, or disbursements in relation 
to the conduct and completion of the business m respect of which 
the agnement is made, except such services^ fees, cbaiges^ or 
disbursements, if any, as are expresdy excepted by the agieemenb 

I 

81. A provision in any such agreement that the pleader, 
RemrvahoDofresponsibiii- mukhtar, or revenue<agcnt shall not 

ty for negligence. be lable for negligence, or that he sball 

be relieved from any responsibih^ to which he would otberrrise 
be subject as such pleader, mukhtar, or revenue-agen^ shall be 
wholly void. 


CHAPTER VII. 

Fxkalhs — 

82. Any person who piactises in any Court or revenueoffice 

OnperwnsiIIegallyprachs- m contravention of “ 

ing as pleaders, muMiters,or section XO or section 20 sball be lUDie, 
renniK-sgents. o];{ier of such Court or the officer at 

the head of such office, to a fine not exceeding ten times the 
.amount of the stamp required for this Act for a certificate anthonang 
him BO to practise in sqch Court or office, and, in-^efault of payment, 
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to imprisonment in tlie civil jmi for a term which may extend to 
six months. 

He shall also be incapable of maintaining any suit for, or en- 
forcing any lien with respect to, any fee or reward for, or with 
respect to, anything done, or any disbursement made, by hint as 
pleader, mukhtar, or Tevenue*ageat whilst he has been contraven- 
ing the provisions of either of such sections. 

33 . Any pleader, mukhtar, or revenue-agent failing to deliver 
On suspended of dismissed up his certificate as required by section 

pleader, &c.,faibng to deliver 26 shail be liable, by order of the Court, 
certificate. ^ authonty,orofiScer,to whichor towhom, 

or according to whose orders, the delivery should be made, to a 
fine not exceeding two hundred rupees, and, in default of payment, 
to imprisonment m the civil jail for a term which may extend to 
three months. 

34. Any pleader, mukhtar, or revenue-agent, who, under the 
On suspended or dismissed provisions of this Act, has been suspended 

practitioner practising duni« or dismissed, and who , duriDs such sus- 

pmionot after such domi! A practee. 
as a pleader, mukhtar, or revenue-agent in any Court or revenue- 
office, shail be liable, by order of such Court or the officer at the 
head of such office, to a fine not exceeding five hundred rupees, 
and, m default of payment, to imprisonment in the civil jail for a 
term which may extend to six months. 

85 . Every order under section 32, 33, or 34 shall be subject 
Revision o£ fines. revision by the High Court where the 

order has been passed by a subordinate 
Court, and by the Chief Controlling Revenue Authority where the 
order has been passed by an officer subordinate to such authority. 

88.* (r) Every High Court, District Judge, Sessious Judge, 
Povmrto frameand publish l^isttict Magistrate, and fresidenov 
hsteoftoute. Magistrate, every Revenue-officer, not 

being below the rank of a Collector of a Districi,and the Chief 
Judge of eveiy Presidency Small Cause Court (eacn as regards their 
or his own Court and the Courts, if any, subordinate thereto), may 
frame and publish lists of persons proved to their or his satisfaction, 

* S. 36 has been substituted for the original section (relatine to oenaltv 
commission) by thtf Legal Practitioners ®Act^XI o^f 
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by evidence of general repute or otherffise, habitually to act as 
touts, and ma}, from time to tim^ alter and amend such lists. 

(s) No person's name shall be included in any such list until 
he shall have had an opportumty of showing cause against such 
inclusion. 

(s) A copy of every such list shall be kept hung up in eveiy 
Court to which the same relates. 

(.;) The Court or Judge may, 1 ^ general or special order, es* 
dude from the precincts of the Court any person whose name is 
included in any such list. 

(j) Every person whose name is included in any such list shall 
be deemed to be proclaimed as a tout within the meaning of section 
13, clause (e), and section 22, clause (</). 


CHAPTER VIII. 


Miscsllarsous. 


87 < 7*0 facilitate the asceftainment of the qualifications men* 
Local Government to ap* sections 6 and 17, respectively, 

point examiners. the Local Government shall, tom time 

to time, appoint persons to be .jmminers for the purposes aforesaid, 
and may, from time to time, make regulations for conducting such 
examinations. 


88. Except as provided by sections 4, 5, 7,* x6, 25,^ S 7 i 3 ’> 
Exemption of High Court and 36, nothing in this Act applies m 
practitioners from certain advocates, vakils, and attom^S admit* 
parts of Act. j enrolled by any High Court un- 

der the Letters Patent by which such Coun is constituted, or to 
mukbtars practising in such Court, or to advocates enrolled “ nn* 
der section 41 of this Act.”t 


89 . When any person who holds a certificate as a mukhtat 
« , . , , under section 7, and a ceruficate as a 

and revenue-agent’s certifi* pended or dismissed in one 01 suw 
catcii. capacities, he shall be deemed to be 

suspended or dismissed, as the case may be, also in the other. 


•The figures "7" and “ag" are inserted by the Legal Practitioners 

(Amendment) Act (I. of igoS), a. s . . . ^ a » bv 

t In s 38, the wi^s quoted have been substituted for flie worft y 
the Chief Court of the Punjab," by the Legal Ructitfoners Act (I* ^ 
x 884 )i •• ?• 
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40 . Notwithstanding anything hereinbefore contained, no 

»S»iW ordiiu=rfmtli- Shall be sospended or dismissed under 
out being heard. unless he has been allowed an 

opportunity of defending himself before the authority suspending 
or dismissing him. 


41 .* (/) A High Court not established by Royal Cht-irter 
Power for certain High may, from time to time, with the previous 
Courts t o enrol advocates. sanction of the Local Government, make 

rules as to the qualifications and admission of proper persons to be 
advocates of the Court, and, subject to such rules, may enrol such 
and so many advocates as it thinks fit. 

(2) Every advocate so enrolled shall be entitled to appear for 
the suitors of the Court, and to plead or to act, or to plead and act 
for those suitors, according as the Court may by its rules determine, 
and subject to those rules. 

(y) The High Court may dismiss any advocate so enrolled, 
or suspend him from practice : 

(if) Provided that an advocate shall not be dismissed or sus* 
pended under this section unless be has been allowed an opportun- 
ity of defending himself before the High Court which enrolled him,, 
“ and, except in the case of the Chief Court of the Punjab and the 
Chief Court of Lower Burma, ''t unless the order of the High Court 
dismissing or suspending him has been confirmed by the Local 
Government. 


42 .$ " So much of Chapter VI. cf Bombay Regulation II. 

Repeal of Acts I. of 1845 of 1827 as has not been repealed, "5 
and XX. of 1853. Act I. of 1846 {/(fr maiding the law re- 

garding the appoinlmtat and remmeraiion of pleadtrs lu the Courts 
0/ the Mast India Company) and Act XX. of 1853 amend the 
law relating to pleaders %a the Courts of the Mast India Cempaajf) 
are repealed. 


* S. 41 has been substituted 'by the Legal Practitioners Act (IX. of 
1884}, s 8, for the original s. 41 (reiaungto advocates of the Puniab Chief 
Court}. ■’ 

t In s. 41, sub s (4), the words quoted have been inserted by the Lower 
Burma Courts Act (VI. of 1900), Sch. I., Pt I. 

? S. 42 has been added by the Legal Practitioners Act (IX. of 1884), 

b pt 

f The words quoted in s, 4a have been inserted by Act I. of 1903, 

dCfi* ««« 
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LESAL fSACimOtrEES. 

FIRST SCHEDULE: 

ENACiaXENTS RSRE&LED. 

{See tuhm 2.) 

[AefXVIII. 

Number and Date 
of Enactments. 

Title. 

Extent of Re- 
peal 

Act XX. of 1865 ••• 

To amend the lanr rdating to 
Pleadea and Unkhtars. 

The whole. 

Ad XXIX. of 1865 

To amend the Pleaders, Mnkhtars, 
and ReveiiDe*agents Act, zSdiS. 

So'mndi as hu 
not been repeal- 
ed. 

Ad IX. of 1866 ... 

To extend to the Sadar Conrt of 
die Noith-Westem Fkorinces 
certain proviatona of the Plea- 
ders, Mnkhtars and Revenne- 
agents Ac^ 1865, and of Ad 

No XXIX.of x8S5 

The whole. 

Act IV. of 1S76 ... 1 

1 

To aalhonxe Revenne>agents to 

1 pzacUse in certain suits in the 
Munsifa* Courts of the Loner 
Pro\inces of Bengal. 

The whole. 

Act XVII of 1877. 

The Punjab Courts Ad, 1877 ... 

Sections 42, <3, 
45 ' 
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SECOND SCHEDULE: 
Value 0; Stamps for Ckrtificatks, 
(Su seeiistt 25.) 

I. 


For a certificate authorudng the holder to practise as a pleader— 

(a) in the High Court and any subordinate Court— Rupees fifty : 

[b) in any Court of Small Causes in a Fiesideacy*towa— Rupees 
twenty-five : 

(e) in all other subordinate Courts— Rupees twenty-five : 

(d) in the Courts of Subordinate Judges, Munsifs, Assistant Commis- 
sioners, Extra Assistant Commssioaers, and Tahsiidars, in Cou'ts of Small 
Causes outside the Presidency-towns, and in all Criminal Courts sub- 
ordinate to the High Court— Rupees ^een 

(e) in the Courts of Munsifs and any Civil or Criminal Court of first 
instance not heteinbrfore specifically mentioned- Rupees five. 


11 . 


For a certificate authorizing the holder to practise as a mukhtar— 

(^) in the High Court and any subordinate Court- Rupees twenty-five i 
(g) in any Court of Small Causes in a Presidency-town— Rupees fifteen i 
{h) in all other subordinate Courts— Rupees fifteen : 

(*) in tte Courts of Subordinate Judges, Munsifs, Assistant Commis- 
sioners, Extra A»i8tant Commissioners, and Tahsiidars in Courts of Small 
Causes outside the PrMidency-towns, and mall Criminal Courts subotdina'e 
to the High Court— Rupees ten: 

(;) in the Courts of Munafs and any Qvil or Criminal Court of first 
instance not hereinbefore specifically mentioned— Rupees five. 


UL 

For a certificate authorizing the holder to practise as a revenue agent— 

(i) in the office of the Chirf Controlling Revenue Authority and in anv 
revenue-office subordinate to such authority— Rupees fifteen. ^ ^ 
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ACT NO. IX. OF 1908. 

The Mian Limitation Act, 1908. 

Passed by the Governor-Generai. of India in Council. ' 


[Received G,-G’s Assent on the yth August igoS.} 


An Act to consolidate and amend the Law for the Limitation of Suits f 
and for ether purposes. 

Wvaaxks it is expedient to consolidate and amend the lanr 
relating to the limitation of suits, appeals, and certain applications 
to Courts; and Yrhereas it is also expedient to provide rules for ac.« 
qwring by possession the ownership of easements and other pro- 
perty ; It IS hereby enacted as follows : — 

PART I. 

Prsuhinary. 

Short title, extent, and 1. (/) This Act may be called the 
commencement. Indian Limitation Act, 1908. 

(a) It extends to the whole of British India ; and 

(j) This section and section 31 shall come into force at once. 
The rest of this Act shall come into force on the first day^of Janu- 
ary 1909. 

2 > In this Act, unless there is any- 
DeBnitions. thing repugnant in the subject or con- 

text, — 

(rl " applicant ” includes any person from or through whom 
an applicant derives his right to apply : 

(a) bill of exchange " includes a bundi and a cheque : 

(5) “ bond” includes any instrument whereby a person obliges 
himself to pay money to another, on condition that the obligation 
shall be void if a specified act is performed, or is not performed as 
the case may be : ' 

{4) " defendant " includes any person from or through whom 
a defendant derives his liabQity to be sued : 
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(j) "easement” includes a right not arising from cnnh^ pt^ 
by vhich one person is entitled to remove and appropriate tor his 
own profit any part of toe soil belonging to another or anjrthiqg 
growing in, or attached to, or subsisting upon, toe land of another? 

(d) “foreign country ” means any country other than British 
bdis: 

( 9 ) "good faith:" nothing shall be deemed to be done in 
good rath which is not done with due care and attention : 

(d) "plaintiff” includes any person from or through vhon 
a plaintiff derives his right to sue: 

' (9) “promissory note” means any instrument whereby toe 

maker engages absolutely to pay a specified sum of money to another 
at a time therein limited, or on demand, or at sight : 

(/o) “ suit ” does not indnde an appeal or an application ; 
and 

(//) “thistee” does not include a benamfdar, a mortgagee' 
remaining in possession after the mortgage has been satisfied, or a 
wrongdoer in possession without title. 


PART IL 

« 

Loutatiok of Sans, Appsals,! and Appucations. 

8. Sulqect to the provisions contained m sections 4 to (m- 
Duminal of suite, etc, clusive), every Suit instituted, appeal pre- 
instatutedjctc., after period ferred, and appbcation made, after toe 
of limitation. period of li mitation prescnb^ therefor 

by toe first schedule shall be dismissed, althopgb limitation has not 
been set up as a defence. 

Exfiaaaiwn . — ^A suit is instituted, in ordinaiy cases, when 
toe plaint » presented to toe proper officer; in thecaseofrpauper, 
when his appheation tor leave to sue as a pauper is made; and, 
in the case of a claim against a company which is being wound up 
by toe Coui^ when the claimant first sends in his claim to toe offi* 
cial liquidator. 

1 4. Where the period of limitation prescribed for any suit, 
‘ Where Court is closed appeal, or application expires on a day 
nhn penod expires. Ttoai the Court is closed, the suit, appeal, 

6r application maybe instituted, preferred, or made on toe day that 
toe Court re>open8. 
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" 5. Any appeal or application for a tetnew of judgment or 

■ Bxtenacfti ot period in for leave to appeal, or any other appli- 
ceriain cases. cation to vrhich this section may be'inade 

applicable by any enactment or rale for the time being in force, 
may be adnutted after the period of limitation prescribed therefor, 
when the appellant or applicant satisfies the Court that he had suffi- 
cient cause for not preferring the appeal or making the appUcation 
within such period. 

Explanaiton.—-'^ii^ fact that the appellant or applicant was 
misled by any order, practice, or judgment of the High Court in 
ascertaining or computing the prescribed period of limitation may 
be sufficient cause within the meaning of this section. 


6. (r) Where a person entitled to institute a suit or make 

Lsgsi disability. “ application for the execution of a 
decree is, at the time from which the 
period of limitation is to be reckoned, a minor, or insane, or an' 
idiot, he may institute the suit or make the application within the 
same period after the disability has ceased, as would otherwise haver 
been allowed from the time prescribed therefor in the third column’ 
of the first schedule. 


(a) Where such person is, at the time from which the period 
of limitation is to be reckoned, affected by two such disabilities, or 
where, before his disability has ceased, he is affected by annther 
disability, he may institute the spit or make the application within 
the same period, after both disabilities have ceased, as would other- 
wise have been allowed from the ume so prescribed. 

(5) Where the disability continues up to the death of such 
person, his legal representative may institute the suit or make the 
application within the same period after the death as would othejy 
wise have been allowed from the time so prescribed. 

-tt aucft representative is, at the date of the death. 




but wliibz **— 
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(c) A right to suo Bccrocs to X during hu minorify. X dies befoie 
Httiining majority, and is sncceeded by x, his ndnoi son. Time imw 
Bgainst X from the date of his attaining majority. 


7« Whete one of several persons jointly entitled to institute a 
suit or make an application for the e»* 
Uiahlityof one of several cution of a decree is under any such 
phintiBs or applicants. disability, and a discharge can be given 

without the concurrence of such person, time will run against them 
all ; but, where no such discharge can be given, time will not run 
as against any of them until one them becomes capable of giving 
such discharge without the concurrence of the others or until tiie 
disability has ceased. 


JUustfotutu. 

( 0 ) A incurs a debt to a firm of which B, C, and D are partners. B 
Is insane, and C is a minor. D can give a discharge of the debt without 
the eonenerenee of B and C. Time runs against B, C, and D 

tt) A ineura a debt to a firm of which E, F, and G ara partners. E 
and F ate insane, and G is a minor. Time will not mn egunrt any 
of them until either E or F becomes sane, or G attains majonW* 

8. Nothing in section 6 or in section / applies to ^"ds ^ 
, , enforce rights of pre-emption, or swl 

Special exceptions. deemed to extend, for more than 

three years from the cessation of the disability or the death of Ae 
person affe^ed thereby, the period within which any suit must be 
instituted or application made. 


/UuitratUiu. 

A, to whom a right to sue for a legacy has 
minonty. attains msjority eleven yeare after such accruer A^ 
the ordinary law, only one year remaining within which to Mfe 
section 6 and this section, an extension of tiro yeaw roll te mio^ m 
in all a period of three years from the date of his attaining major- 
i^, within which he may bring his snit 

(U A right to sue for an hereditary office accrues tiiAwhoetUie 
time is insane Sw yearn after the accruer A neovm lewom 
six years, under the ordinny law, from the date wten his j„n 

srithin which to institute a amt No extension of tune will be given 
bndtf section 6 read with this section. 

“ W A right to sue ae landlord to recover po»»M «P” 
secroN to dTwho ie an idiot A dies three ym after the 

W 017 contmuirt up to the date rf his death. A ^J|25^5*d«th mthm 
has, onder the ordinary law, nme years from the date of Aamm 
Slii to bring a salt Section fi read with this section does not exien 
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that tiwiaj esc^t where the repreaeotative is himself nftder disability when 
the representation devolves upon him. 

9. Where once time has begnnTto 
Continuous running of time. niQ, no subsequent disability or inability 

to sue stops it : 

Provided that, where letters of administration to the estate of 
a creditor have been granted to his debtor, the running of the time 
prescnbed for a suit to recover the debt shall be suspended while 
the administration continues. 

10. Notwithstanding anything hereinbefore contained, no'suit 
Suits against express trus- against a person in whom property has 
and their representa* become vested in trust for any specific 
purpose, or against his legal representa- 
tives or assigns (not being assigns for valuable consideration), for 
toe purpose of following in his or their bands such property, or the 
proceeds thereof, or for an account of such property or proceeds, 
shall be barred by any length of time. 


11. (/) Suits instituted in British India on contracts entered 
rules of limitation contamed m this Act. 


( 2 ) No foreign, rule of limit^ion shall be a defence to a suit 
instituted in British India on a contract entered into in a foreign 
country unless the rule has extingdshed the contract, and the parties 
were domiciled in such country during the period prescribed by 
such rule. 


PART m. 

CIoiimATioN OF Pbkiod^of Limitation. 

12 . (/) In computing the period of limitation prescribed for 
Exclusion of time in legal any suit, appeal, or application, the day 
proceedings. froxn which such period is to be reckoned 

shall be excluded 

(a) In computing the period of limitation prescribed for an 
appeal, an application for leave to appeal, and an application' for a 
review of judgment, the day on which the judgment complained df 
was pronounced and the time requisite for obtaining a copy of the 
oecree, sentence, or order appealed from or sought to be reviewed, 
shall be excluded. 



B 


uuteahon. 


[Act IS' 


( 3 ) Where a decree is appe&led firozn or sought to be leriewed,') 
the time requisite for obtainii^ a copy of the jidgment on vhlch 
it is founded shall also ,be excluded. 

y) hi computing the period of limitation prescribed for an 
application to set aside an avard, the time reqnirite for obtaining a 
co^ of the award shall be excluded. 

18. In computing the period of limitation prescribed for any 
Cxdn»onoftin.eofdeh»d. 8uit. jhe hme dming which the ddend. 
ant's absence from British ant has been absent from Bntish India 
India and certain other tern* and from the temtories beyond British 

India under the administration of the 
Government shall be excluded. 

14. (0 In Icomputing the poiod of limitation prescribed for 
of bme of pro* Suit, the time during which tiie 
ceeffioff bend fide in Court plaintiff has been prosecuting with due 
without jurisdiction. diligence another civil proceeding, whe- 

ther in a Court of first instance or m a Court of appeal, a^^st the 
defaidant, shall be excluded, where the proceeding is fonni^ npon 
the same cause of action, and is prosecuted in good faith In a Court 
which, from defect of jurisdiction, or other cause of a hke natme, 
is unable to entertain it. 

(aj In computing the period of limitation .prescribed for any 
application, the time during which the applicant has been prosecut- 
ing with due diligence another civil proceeding, whether in a Court 
of first instance or in a Court of appeal, against the same party for 
the same relief, shall be excluded, where such proceeding is pro- 
secuted in good faith in a Court t^ich, from d^ct of jurisdicfion, 
or other cause of a him nature, is unable to entertain it. 

Exphmaiwa /.—In excluding the time dunng which a former 
smt or application was pendmg, the day on which that suit or appli- 
cation was instituted or made, and the day on which the proceedings 
therein ended, shall both be counted. 

Explonaitm II , — For the purposes of this section, a plaintiff 
or an applicant resisting an app^ shall be deemed to be prosecut- 
inga'proceeding. 

ExfiauBtun 111 * — ^For the purposes of this section, miqoii^r 
of parties or iff causes of action ^1 be deemed to be a cause or a 
like nature with defect of jurisdiction. 
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. 15. (/) In computing the period of limitation prescribed for 

Esciusion of time during any Suit or application for the eacecution 
which proceedings are sus- of a decree, the institution or esecutiom 

of which has been stayed by mjunction 
or order, the time of the continuance of the injunction or order, the 
day on which it was issued or made, 'and the day on' which it was 
withdrawn, shall be excluded. 

( 2 ) In computing the period of limitation prescribed for any 
suit, of which notice has been given m accordance with the require- 
ments of any enactment for the time being in force, the period of 
such notice shall be excluded. 


16. In computing the penod of limitation prescribed for 
delusion of time during a suit for possession by a purchaser at' a 
which proceedings to set asi& sale in execution of a decree, the time 
execntioiMaiearc pending. during which a proceeding 10 set aride 
the sale has been prosecuted shall be excluded. 


17. (/) Where a person who would, if he were living, have a 
Effect of death before right >^ight to^ institute a suit or make an 
to sue accrues. application, dies before the right accrues, 

the period of limitation shall be computed from the time when 
there is a legal representative of the deceased capable of instituting 
or making such suit or application. 

(a) Where a person agamst whom, if he were living, a right 
to institute a suit or make an application would have accrued, disi 
before the right accrues, the period of limitation shall be computed 
from the time when there is a legal representative of the deceased 
against whom the plaintiff may institnte or make such suit or annli* 
cation. " 


(j) Nothing in sub-sections (/) and ( 2 ) applies to suits to 
enforce rights of pre-emption, or to suits for the possession of im- 
moveable property or of an hereditary office. 


18. Where any person having a right to institnte a suit or 
Effect of fraud. application has, by means of 

„ , . ‘raud, been kept from the knowledge of 

such right Or of the title on which it is founded, ° 

documwt necessary to establish such right has 
been fraudulentiy concealed from him, ® 

tion-i**® instituting a suit or making an appUca- 
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'« (a) against the person gnil^ of the fraud or accessory there* 

to, or 

(3) against any person dainxing through him otherwise thaw 
in good fidth and for a valuable consideration, 

shall be computed from the time when the fraud first became 
known to the person injuriously affected diereby, or, in the case of 
the concealed document, when he first had toe means of producing 
it or compelling its production. 


19. (/) Where, before the expiration of the period prescnb- 
Efint oE acknowledgment ed for a Suit or application in reqiect of 
in writing. any properQr or ^ht, an acknowledg* 

inent of liability m respect of such proper^ or right has been made 
in writing signed by toe party i^inst whom such property or nght 
is claimd, or some person through whom he derives title or 
liability, a fresh period of limitatioQ shall be computed from the 
time when toe acknowledgment was so signed. 

(a) Where the writing containing the acknowledgment is 
undated, oral eiddence may be given of the time when it was signed ; 
but, subject to toe provisions of the Indian Evidence Act, 187 s,* 
oral evidence of its contents shall not be received. 

Explanaiiott I , — ^For the purposes of this section an ac- 
knowled^ent may be sufficient though it omits to specify the exact 
nature of the properfy or right, or avers that the time for payment, 
delivery, performance, or enjoyment has not yet come, or n accom- 
panied 1 ^ a refusal to pay, deliimr, perform, or permit to enjoy, or 
is coupled with a claim to a set’Off, or is addressed to a person 
other than the person entitled to the property or right. 

ExpUmaiwn //w— -For toe purposes of this section, "sign^ ' 
means signed either personally or by an agent duly authorised in 
thisbehiUf. 

Explanatwn III . — ^For the purposes of this section an appji* 
cation for the execution cl a decree or order is an application m 
respect of a right 


20. (/) Where interest on a debt or legacy is, before the 
Effect of payment of expiMtlon of the prescn^ pe^ P 
jnteKBt as snch or of part- as soch by the person liable to pay w 
payment of prinapal. 0, legacy, or by his agent dniy 

^utoonsed in this bdialf, 


* Act I. of 1878. 


of 1908.] 


UMITATIOK. 


IS 


or where part of the priocip&l of a debt is, before the estpira- 
lion of the prescribed period, paid by the debtor or by bis agent 
duly authorized in this behalf, 

a fresh period of limitation shall be computed from the time 
when the payment was made : 

Provided that, in the case of part-payment of the principal 'of 
a debt, the fact of the payment appears in the handwriting of the 
person making the same. 

(a) Where mortgaged land is in the possession of the mortga- 
Effect of recdpt of pro- g«e, the receipt of the rent or produce of 
duce of mortgaged land. such land shall be deemed to be a pay- 
ment for the purpose of sub-section (/). 

Explanahon . — Debt includes money payable under a decree 
or order of Court. 


21. (/) The expression “ agent duly authorized in this behalf," 
Agent of person under m sections ig and 20, shall, in the case 

disability. of a person under disability, include his 

lawful guardian, committee, or manager, or an agent duly author- 
ized by such guardian, committee, or manager to sign the ac-* 
knowledgment or make the payment. 

( 2 ) Nothing in the said secdonsirenders one of several joint 
Acknowledgment or pay- contractors, partners, executors, or mortis 

chargeable by reason only of a 
written acknowledgment signed or of a 
payment made by, or by the agent of, any other or others of them. 

22. (/ ) Where, after the institution of a suit, a new plaindS 
Effect of substituting or cr defendant is substituted or added, 

fcndMt.”®" ^ “ '8&ards bim,be deemed 

to have been instituted when he was so 
made a party. 



made a defendant or a drfendant is made'a plaintiff. 

23. In the case of a continuing breach of contract, and in 
^nhumug breaches and the case of a continuing wrong inde- 
iJtnufrL k pendent of contract, a fresh period of 

the ** moment of the time during which 

me breach or the wrong, as the case may be, continues. 
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2A. In the case oE a suit for compensatioD for an act wUch 
Snit for conpensotion for ^0^8 not give rise to a caose of action 
act not aetionablo without unless some specific injury actually re> 
apadal damage. gultg theiefiomt the period of limitafion 

shall be computed from the time when the injury results. 

IttusiraiuH. 

A owns the surface of a field. B owns the subsoil. B digs eoaldieie* 
out without eauang any immediate apparent fnjury to the surface, but at 
last the surface subsides The penod of limitation in the ease of a snit by 
A against B runs from the time of the subsidence. 

25. All instruments shall, for the purposes of this Ac^ be 
Computation of time men- deemed to be made with reference to 
doned in instrnments. the Gregorian calendar. 

ilhuiniiteni. 

^ff.) A Hindu makei a promissory note bearing a Native date only, and 
payable ionr months after date The penod of umitation applteabfe to a 
suit on the note mna from the expiration of four months aftar date eompnb 
ed according to the Ghxgorian caieudar. 

{i ) A Hindu makes a bond, bearing a Nativn date only, for foe repay 
meat of money rrithin one year The pmod of limitation wplicable to a 
suit on the bond runs from foe expiration of one year after date computed 
according to the Gregorian calendar. 


PART IV. 

' AoQuismoir of Owneksrip bf Posssssioir. 

26. (/) Where the access and use of light or idr to and for 
'Acquisition of right to any buildmg have been peaceably eiqoy 
easements. ed therewith as an easement, and as or 

right, without iuteiruption, and for twen^ yosrs, 

and where any way or watercourse, or the use of apy water, 
or any other easement (whether affirmative or negative) has been 
peaceably and openly enjoyed by any person claiming thereto 
as an ca sen ient and as of right without interruption, and for twenty 
years,' , 

. ’ the right to such access and use of light or air, way, wa^ 
course, use of water, or other easement shall be absolute and inae- 

feasible. 
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Each of the said periods of twen^ jfcars shall be taken to 
be a period ending within two years next before the, institution of 
the suit wherein die claim to which such period relates is contested. 

(a) Where the property over which a right is claimed under 
sub-section (/) belongs to Government, that sub-section shall be 
read as if, for die words “ twenty years, ” the words “ sixty years " 
were substituted. 

Nothing is an interruption within the meaning of 
this section unless, where there is an actual discontinuance of the 
possesdon or enjoyment by reason of an obstruction by the act of 
some person other than the claimant, and unless such obstruction’ 
is submitted to or acquiesced in for one year after the claimant has 
notice thereof, and of the person making or authorizing the same 
to be made. 

lUvgtrahons, 

(a.) A suit is brought in 191 1 for obstructing a right of way. The de- 
fendant admits the obstruction, but denies the right ot way. The piaintifE 
proves that the tight was peaceably and openly enjoyed by him, claiming 
title thereto as an easement and as of right, without interruption from 1st 
January 1890 to ist January 1910 The plaintiff is entitied to judgment. 

(h,) In a like suit the plaintiff shows that the right was peaceably and. 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff, on one occasion during the twenty years, had asked his leave to 
enjoy the right. The suit shall be dismissed. 

27. Where any land or water upon, over, or from which any 
Bxdnsion in favour of CMement has been enjoyed or derived 
reversioner of servient lene- has been held under or by virtue of any 

interest for life or any term of yeaxs ex- 
ceeding three years from the granting thereof, the time of the enjoy- 
ment ot such easement during the continuance of such interest or 
term shall be excluded in the computation of the period of twenty 
years in case the claim is, witbm three years next after the deter- 
mination of such interest or term, resisted by the person entitled, 
on such determination, to the said land or water. 


iftustratton» 


^ a declaration that he is entitled to a> right of wav over B’s 

land. A proves that he has enjoyed the right for twcnty.five ve^ • hut B 

»it .m b. „ A, to ttoLJia™. if L SJ 

tion, has only proved enjoyment for fifteen years., ^ * this sec 

l 
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28 . At the determination of the period hereby limited to any 
Extinguishment of right to person for insdtuting a suit for possession 
pnpcrty* of aoy property, his right to such pro- 

perty shall be extinguished. 


PART V. 

Sayings and Repxals. 


Savings. 28 . (/} Nothing m this Act shall— 


(g) affect the Indian Contract Act, xSya,* section 35: 

( 3 ) affect or alter any period of limitation specially prescrib- 
ed for any suit, appeal, or application by any spedal 
or local law now or hereafter in force m British 
India. 

(a) Nothing in this Act shall apply to suits under the Indian 
Divorce Actf 

(y) Sections 36 and 37 and the definition of " easement ” in 
section 3 shall not apply to cases ansing in territories to which the 
Indian Easements Act, 1883,} may for the time being extend. 


30 . Notwithstanding anting herein contdned, any suit for 
which the period of limitation prescribed 
by this Act is shorter than the period of 
liizutation prescribed by the Indian Lnuh 
tation Act, iSyy.f may be instituted within 
the penod of two years next after the 
passing of this Ac^ or within the period prescribed for such suit by 
the fodtan Limitation Ac^ 1877,$ whichever period expires first. 


Proviaon far suits for 
which the penod prescribed 
is shorter than that prescrib- 
ed hr the Indian Limitation 
Act, 1877 S 


81 . (/} Notwitbstaniffng anything contained in this Act or in 
i™ the Indian Limitation Act, 1877, § in the 
cer^ mortgages ia to? territories mentioned in the second sche* 
tories mentioned in the dale, a Bint for foreclosure or a suit for 
second schedule. by a mortgagee may beinsutnted 

vdthin two years from foe date of foe passing iff this Act, or within 
aix^ years foom foe date when foe money secured by foe mortgage 
became du^ whichever period expires first; and no snch suit in the 
said territories institnted within t^ said period of rixty years, ^ 


* Act IX, of tSva. 
i Act IV. of x8^. 


i Act V. of 1883. 
f Act XV. of 1877. 
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pending, at the date of the passing of this Act, either in a Court 
of first instance or of appeal, shall be dismissed on the ground that 
a twelve years’ rule of limitation is applicable. 

(a) Where, in the aforesaid territories, the claim of a mortgagee 
for foreclosure or for sale has been wholly or in part dismissed 
or withdrawn after the twenty-second day of July 1907, and before 
the pasting of this Act, either in a Court of first instance or of ap- 
peal, on the ground that a twelve years’ rule of limitation applied 
to such claim, the case may be restored on an application in writing 
tel the Court by which the claim was dismissed, or in which it was 
withdrawn, pro^dded the application is made within six months from 
the date of the passing of this Act: and, on snch restoration, the 
provisions of sub-section (/) shall apply. 

32 . The enactments mentioned in the third schedule are 
R-nraie repealed to the extent specified in the 

^ fourth column thereof. 
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UMmnoK. 


[ActlZ* 


THE FIRST SCHEDULE 


(See seehon ^.) 
First Divzsiok : Suns. 


Deacnption of aiut 

Period of 
limitation. 

Time from which 
period begins to ran 


Part /.— 
nirty dqyt 


1 —To contest an avard of the 
Boatdof Revenue under the 
Waste Lands (Claims) Ae^ 
1863.* 

Thirty days 

Part //— 
Nttuty dayt 

When notice of the 
award is delivered to 
the plaintiff. 

0.— For compensation for doing or 
for omitting to do an act 
alleged to w in pursuance 
of any enactment in force 
for the time being in Bribsh 
India. 

Nine^ days 

Part I/I.-’ 
Stxtnmibi 

When the act or omis- 
sion takes place 

1 

Sounder the Specific Rehef Art, 
1877, t section 9, to tecovor 
possession of immoveable 
proper^. 

Six months 

When the disposses- 
sion occurs 

4 —Under the Employers and 
Workmen (Disputes) Act, 
1860, t section I. 

Ditto w. 

When the wages, hiie 
or price of work 
claimed accrue or 
accrues due 

3 —Under the summary procedure 
r^rted to in section laS (a) 
(/) of the Cods of Civil 
Z^cedure, 1906 { 

Ditto ... 

When the debt or limi- 
dated demand be- 
comes pajable, or 
when tte properly 
becomes recover- 
able 


* Act XXIII. of 1863. 
t Afit I. of 1877. 


It Act IX of i860 
f Act V. of 1908 
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THE FIRST SCHEDULE— rca/i?. 
First Division: Smts— eon/d. 


Description of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Part IV.— 
One year. 


€. — Upon a Statute, Act, Reguk- 1 
tion, or Bye-law, for a penal- 
ty or forfeiture. 

One year ... 

When the penalty or 
forfeiture is incurred. 

7.— For the wages of a household 
servant, artisan, or labourer 
not provided for by this 
schedule, article 4. 

Ditto ... 

When the wages ac- 
crue due 

8. — For the price of food or drink 
sold by the keeper of a hotel, 
tavern, or lodging-house, j 

Ditto 

When the food or 
drink is delivered. 

9— 'For the price of lodging ^ 

Ditto •„ 

When the price be- 
comes payable. 

10.— To enforce a right of pre-emp- 
tion, whether the nght is 
founded on law, or general 
usage, or on special contract i 

! 

Ditto ... 

When the purchaser 
takes, under the sale 
sought to be im- 
peached, physical 
possession of the 
whole of the proper- 
ty sold, or, where the 
subject of the sale 
does not admit of 
physical possession, 
when the instrument 
of sale is registered. 

ti.— By a person, against whom any 
of the following orders has 
been made to establish the 
right which he claims to the 
property comprised in the 
order : 

Ditto ... 

The date of the order. 


Act IX., X908.— 2. 
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UUTTATIOH. 


[Act IX, 


THE FIRST SCHEDULE-fOT/A 
First Dxvxsiok : Surrs— conlA 


Description of suit. 


Period of 
limitation 


Part IV 


Time from wfaiefa 
• period begins to ron 


Onr year— 
contd. 


(/) Order under the Code of 
Cnil Procedure, tgo8,* 
on a claim preferred to, or 
an objection made to the 
attachment of, property 
attached in execution of a 
decree. 


( 2 ) Order under section aS of 
the Presidency Small 
Cause Courts Act, i883.t 


llAr-By a person against whom 
an order has been made under 
the Code of Civil Procedure, 
igoS,* upon an application 
by the holder of a decree 
for thepossession of immove* 
able property, or by the pur* 
chaser of such property sold 
in execution of a decree, 
complaining of resistance 
or obstruction to the delivery 
of possession thereof, or 
upon an application by any 
person dispossessed of suefa 
property in the delivery of 
possession thereof to the 
decree-holder or pnichaser, 
to establish the nght which 
he claims to the present pos- 
session of the property com- 
prised in the tmer. 


One year 


••t 


The date of the order. 


* Act V. of igoS. 


t ActXV.of i88> 
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THE FIRST SCHEDULE— ftw/A 
First Division': Suns— 


Description of suit. 


Period of Time from which 
limitation, period begins to run. 


When the sale is con> 
firmed) or would 
otherwise have be* 
come final and con* 
elusive had no su^ 
suit been brought. 
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THE FIRST SCHEDULE-«»rt/. 
FtRBT DmsxoN : Suns— Mv/ef. 


Descnption of auib 

|[B| 

Time from which 
period begins to run. 


Part /F— 
Oneytai^ 
eontd. 

% 

zS.—Againat Government to set aside 
any attachment, leasei or 
transfer of immoveable pro* 
. , petty by the revenue-anthor* 

ities for arrears of Govern* 
ment revenue. 

! One year ... 

When the attachment, 
lease, ,or transfer i» 
made. 

16— Ag^nst Government to recover 
money paid under protest in 
satismion of a claim made 
by the tevenne*aathorities on 
account of aneara of revenue, 
or on account of demands 
recoverable as such acrean 

Ditto ... 

When the payment is 
made. 

17^— Against Government for com- 
pensation for land acquired 
toe pnblic purposes. 

Ditto ... 

The date of determin- 
ing the ampnnt of 
the compenHdioo 

18— Uhe amt for .compensation 
when the acquisition is not 
completed. 

Ditto ... 

The date of the refusal 
to complete. 

ig^For compensation for false im* 
prisonment. 

Ditto ... 

When the impnaon. 
meat ends. 

5K)/— By exeenton, administiatara, 
or representatives unda the 
Legal Representatives’ Suits 
Act, 1855 * 

gi,>-By executors, adnunistmtors, 
s ' or representatives under the 

Indian Fatal Accidents Act, 
i85St 

Ditto ». 

Ditto ... ‘ 

t 1 

The date oif the death 
of the person wrong- 
ed. 

rhe date of the death 

of file person killed. 


Act XIL of 1855. 


t ActXni.ofi855* 
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THE FIRST SCHEDOLEwtf«/i; 
First Divisiok: Smts— 


it 


t 

Description of suit,. 

Period of 
limitatibn. 

Time from which 
period b^ns to run. 

t 

Pari /F.— 
Oneyear— 
contd. 


•AS.— For compensation for any other- 
injury to the person. 

One year ... 

When the 'injury Is 
committed. 

23.— For compensation for a mali- 
cious prosecntion. ' 

Ditto ... 

When the plaintiff is 
acquitted or the pto- 
secution is otherwise 
: terminated. 

24.~For compensation for libel .m 

Ditto ... 

When the libel is pub- 
lished. 

s>5 —For compensation for slander. 

Ditto ... 

t 

When the words htu 
spoken or; if the 
words are not action- 
able in themselves, 
when the special 
damage complained 
of- results. ' 1 ,, 

Ji6<— For compensation for loss of 
service occasioned by the- 
seduction of the plaintiffs 
servant or daughter. 

Ditto ... 

When the loss occurs. 

sj^—Vot compensation for inducing 
a person to break a contract 
with the plaintiff. 

Ditto ... 

* 

The date of, the breach. 

' f.' 

, *> < 

*8.— For compensation for an illegal, 
irregular, or excessive dis- 
tress. 

Ditto ... 

t * , 

The date of the dis- 
tress. .> 

' r r » 

ap.— For compensation for wrong- 
ful seizure of moveahie pro- 
perty under legal process. 

Ditto ... 

> 1 'll , 1, 

The date of the seiz— 
‘ure. ' '• 

— — — ■ 

r ' #v 

« »*4 
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THE FIRST SCHEDUDS-tfOTAf. 

First Diviaioa: Svirs^-Ms/jL 


Period of 
limitation. 

Time from which 
period b^ns to run. 

Part IV.— 
Ongytar— 
concid. 


One year ... 

When the loss or in< 
}niy occurs. 

Ditto ... 

When the goods ought 
to be deliveied. 

Pari Kf— Ttoc 
ffutn. 


Two yean. 

When the perversion 
first becomes known 
to the person nqur* 
ed thereby. 

Ditto — 

When thewroMcoU'*- 
plained of u wne. 

Ditto tM 

Ditto* 

Ditto ... 

Ditto. 

Ditto ... 

When the malfhas* 
anoe, misfeasance, or 
non'feasance takes' 

place. 


Descnption of suit. 


•SO^Againt a carrier for eompea* 
•atton ior loaing or lajiiriiig 
goods. 

3ld~?Agauiat a earner for eompenia* 
tion for non'deliverjr of. or 
May in delivenngt goods. 


SS^Agaiast oae wbo, having a right 
to use proper^ for specific 
purposes, perverts it to other 
purposes. 

33.—Under the Legal Repreaenta> 
tivea' Suits Act, 1855* 
against an executor. 

34^Under the same Act* against an 
adminisbatoTt 

35,— Under the same Act* against 
any other representative. 

ofiyii-For compensation for any mal- 
feasance, misfeasance, or aonn 
feasance independent of con' 
tract, and not herdn special' 
]y prorided for. 


• Act XII. of 1855* 
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THE FIRST SCHEDULE— 
Fisst DiviaoH : Suits— 


Description of sniti 

Period of 
limitation. 

Time from which 
period begins to run. 


Part VI.— 
Three years. 

i 

37,— For compensation for obstruc- 
ting a way or a watercourse. 

Three years. 

The date of the ob* 
struction. 

38. — For compensation for diverting 
a water^course. 

Ditto ... 

1 

The date of the diver- 
sion. 

39, — For compensation for trespass 
upon immoveable property. 

Ditto ... 

The date of the tres- 
pass. 

40.*~For compensation forinfrin^ng 
copyright or any other exclu- 
sive pnvilege. 

Ditto ... 

The date of the in- 
fringement. 

41.— To restrain waste,*. ... 

Ditto ... 

When the waste be- 
^ns. 

4a.— For compensatioa for injury 
caused by an injunction 
wrongfully obtained. 

Ditto ... 

When the injunction 
ceases. 

43>— Under the Indian Succession 
Act, 1865,* secUon 320 or 
section 32I1 or under the 
Probate and Administration 
Act, i88i,t section 139 or 
section 140, to compel a re- 
fund by a person to whom an 
executor or administrator has 
paid a legacy or distributed 
assets. 

Ditto ... 

The date of the pay- 
, ment or distribution. 

k 


• Act X. of 1865. t Act V, of i88ii 
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THE FIRST SCaEDULE-»ii/«f. 
First DmstoK: Soix&-s0«(Ai!. 


Description of suit 

Penod of 
iimitation. 

Time from which 
period begins to tun. 


Pari P/.- 
ITtree years-^ 
eoatd. 

1 

44,— By a vsrd who has attained 
majoriiy toset aside a trans* 

hr of property by his ^r> 

dian. 

1 Three years. 

When the ward at- 
tains msjon^. 

t 

45.— To contest an award under any 
of the following Regulations 
of the Bengal Code 

Ditto *M 

The date of the final 
award or order m the 
case. 

The Bengal Land*revenne Settle- 
ment Regalaboo, iSsa * 

The Bengal Land^revenueSettle^ 
ment Regulation, 1835 1 

The Bengal Land rerennefSettle 
ment and Deputy Collec- 
tors) Regulation, 18334 

1 

s 

4d —By a party bound by such award 
to recover any property com- 
prised therein. 

4yv-~By any person bound by an 
orto respecting the possesr.' 
Sion of immoveable ptmtttj 
made under the Code of On- 
minal Procedure, i8g8,{ or 
the Mamlatdars^ Courts Act, 
igo6,] or by any one claim- 
ing under snob person, to 
recover the property com- 
prised in such otdeTi 

Ditto 

Ditto w 

1 

» 

1 1 

ii 

D— tY-rnfll 

Ditto. ' 

The date of the final 
(frder in die case.' * 

1 


. mr 
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THE FIRST SCHEDULE^//* 

First Division: Suits— 


Descnphoa of suit. 

Period of 
limitation. 

Time from which 
period begins to run. 


Hft VI- 
Tkree years— 
contd. 


•48 —For specific moveable property 
lost, or acquired by theft, 
or dishonest tnisappropna* 
tion or conversion, or for 
compensation for wrongfnlly 
taking or detaining the 
same 

Three years. 

When the person hav- 
ing the right to the 
possession of the pro- 
perty first leamsi in 
whose possession it 
is. 

49— For other specific moveable 
property, or for compensa* 
tion for wrongfully taking 
or injuring or wrongfully 
detaining the same. 

Ditto ... 

When the property is 
wrongfully taken or 
injurra, or when the 
d^n^s possession 
becomes unlawful. 

50.— For the hire of animals, vehicles, 
boats, or house-hold furni- 
ture. 

Ditto ttf 

' 

When the hire be- 
comes payable. 

51 —For the balance of mon^ ad- 
vanced in payment of goods 
to be delivecM. 

! 

Ditto ... 

When the goods ought 
to be delivered. 

52 —For the price of goods sold and 
delivered, where no fixed 
period of credit is agreed 
upon. 

Ditto ... 

The date' of 'the deli- 
very of the goods. 

« r ( r* 

S3 —For the price of goods sold and 
delivered to be paid for after 
the expiry of a fixed period 
of credit. 

Ditto 'to. 

•• 4 

1 1 , 

When the period of 
''credit expires. 

'1 t 

S 4 .— For the pnce of goods sold and 
delivered to be paid for by a 
bill of exchange, no such bill 
being given. 

Ditto .„ 

* 1 

When the period of 
> the proposed bill 
elapses. '* 

1 ' . 
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IMIX. 


THE FIRST SCHEI>ULE~»#tf. 

First DmsK)K: ^vmr-mtd. 


Description of suit 


SS«~*Por the price of trees or grow- 
ing c^i sold ty the plaint- 
iff to the defendant where no 
fixed period of credit is 
agreed upon. 


Sff^Por the priee of work done by 
the plaintiff for the dofend- 
ant at his request, where no 
time has been fixed for pqr* 
ment 

57 ^For money payable for noni^ 
lent • 

58 .>«Like suit when the lender has 
given a oheque for the 
money. 

59 —For money lent under an agree- 
ment tnat It shall be payable 
on demand. 


ffo.— For money deposited under an 
agreement that it shall be 
payable on demand, 'Includ- 
ing money iff a customer in 
the hands of Ms banker so 
payaUe, 

t 

6l."*For monqr payable to the 
plaindS for monqr paid for 
tto defendant 


Period of 
lifflitatioo. 


Par* W- 
thmynn 
— contd. 

Three years. 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Time from which 
period begins to run. 


The date of the sale. 


When the work is 
done. 


When the loan w 
made. 

When the cheque is 
paid 

When the loan is 


When the demand is 
made. 


Ditto 


[when the money is 
paid. 
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THE FIRST SCHEDULE— 

First Division : Suits— wwAf. 


Descrijption of suit. 

Period of 
limitation. 

Time from which 
period hegins to tun. 


Part VI.— 
Tkreeyears— 
contd. 

! 

63.— For money payable by the de- 
fendant to the plamtiS for 
money received by the de- 
fendant for the plaintiff's 
use. 

Three years. 

i 

When the money is 
received. 

63.— For money payable for interest 
upon money due from tbe 
dmendant to the plaintiff. 

Ditto ... 

When the interest be- 
comes due. 

64.— For money payable to the plaint- 
iff for money found to be 
due from the defendant to 
the plaintiff on accounts 
stated between them, 

Ditto ... 

When the accounts are 
stated in writing sign- 
ed by the defendant 
or bis agent duly au- 
thorized in this be- 
half, unless where tbe 
debt 18, by a simnlta- 
neouB agreement in< 
writing signed as 
aforesaid, made pay- 
able at a future time, 
and then when that 
time arrives. 

6j.— For compensation for breach of 
a promise to do anything at 
a specified time, or upon the 
happening Of a specify con- 
tingency. 

Ditto ... 

When the time speci- 
fied arrives or the 
contingency hap- 
pens. 

66.— On a single bond, where a day 
IS specified for payment. 

Ditto ... 

The dpy so specified^ 

67.-00 a single bond, where no 
sudi day is specified. 

Ditto ... 

The date of eicecuting 
the bond. 
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[AfitlZ, 


THE FIRST SCHEDULE--mii/£ 

first Division : Sinrs--«v«A& 


Deacnption of suit. 

Period of 
limitation. 

Time from which 
period begins to nm. 


PtutVIf- 

ThtHSfeatt-^ 

eontd. 


ft bond mbieet to ft condU 
tion. 

Three years 

When the condition is 
broken. 

69 -~Oii a bill of exchange or pro- 
missoiy note payable at a 
fixed time after date. 

Ditto ... 

When the biii or note 
falls due. 

70.— On a bill of exchange payable 
at sight, or after sight, but 
not at a fixed time. 

Ditto ... 

When the bill is pre- 
sented. 

yi^On a bill of exchange accepted 
payable at a particular place. 

(1 

Ditto ... 

i 

When the bill is pre- 
sented at that place. 

ya.'-On a bill of exchange or pro* 
missory note payable at a 
fixed time after sight or after 
demand. 

Ditto ... 

When the fixed time 
expires. 

73.'-On a bill of exchange or pro* | 
missory note payable on | 
demand and not accompani- 
ed by any writing restraining 
or postponing the nght to 
sue. 

Ditto ... 

The date of the hill or 
note. 

74r-On a promissory note or bond 
payable by instalments. 

, > ‘ 

« 

< 

1 

Ditto Mi 

r 

1 

. " 

The expiration of the 

first term of paying 

as to the part then 

•payable, and for the 

^erpart^ tte ex- 
piration of the r^ 
^ectire terms "A 
payment. 
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THE EIRST SCHEPULE-rfw/rf. 

First Division : Suits — contd . 


Description of suit 


Period of Time from which 
limitation, period begins to run. 


Part F/— 
Three years— ■ 
contd. 

j5,--On a promissory note ,ot bond Three years, 
payable by instalments, which 
provides that, if default be 
made in payment of one or 
more instalments, the whole 
shall be due. 


When the default is. 

, made, unless where 
the payee or obligee 
waives the benefit of 
the provision, andw 
then when fresh de- 
fault is made in re- 
spect of which there 
is no such waiver. 


76. — On a promissory note given by 

the maker to a thira person 
to be delivered to the payee 
after a certain event shonld 
happen. 

77. — On a dishonoured foreign bill, 

where protest has been made 
and notice given. 

78. — By the payee against the drawer 

of a bill of exchange, which ' 
has been dishonoured byj 
non-acceptance. 

yg.—By the acceptor of an accom- 
modation-bill against the 
drawer. 

So.*— Suit on a bill of exchange, prot 
missory note, ,or bond not 
herein expressly provided 
for. 

8r.— By a surety agmnst the princi- 
pal debtor. 


Ditto ... The date of the deli- 
very to the payee. 


Ditto ... When the notice ts 
given. 

Ditto ... The date of the refus* - 
al to accept. 


Ditto ... When the acceptor ■ 
pays the amount of 
the bill. 

Ditto ... When tbe bill, note, or 
bond becomes oav- 
able. ^ 


Ditto m When tbe surety pays - 
the creditor. 
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[A£ttt. 


THE FIRST SCHEDULE-<wtfi 
First Division: Suns— 


, Description of snit. 

Period of 
limitation. 

Time from which 
period begins to nn. 


Part P/— 
Tkrteywt— 
eontd. 


8a.~By a suret; against a co>auretjr. 

Three years. 

When the surely pays 
anythingin excess of 
his own share. 

■83 —Upon any other contract to in- 
demnify. 

Ditto ... 

When the plaintiff is 
actually damnified. 

84.— By an attorney or vakil for hu 
costs of a suit or a particular 
business, there being no ex- 
press agreement as to the 
time when such coats an to 
be paid. 

Ditto ... 

The date of the termi- 
nation of the suit or 
bubiness, or (wheie 
the attorney or vakil 
properlydiscontinnes 
the suit or business} 
thedateof such dis- 
continuance. 

85 —For the balance due on a mutual, 
open, and current account, 
when there have been nd- 
procal demands between the 
“ parties. 

Ditto ... 

The close of the year 
in which the last item 
admitted or proved is 
entered in the ac- 
count, sudi year to 
be computed as m 
the account. 

36 .p-On a policy of insurance, when 
the sum assured is payable 
immediately after pnm of 
the death or loss has been 
given to or received fay the 
' usurers. 

Ditto ... 

When proof of the 
deathor loss is given 
or recBved to or I7 
the insurer, whether 
by or from the plain- 
tin or any other per* 
sod. 

87.— By the assured to recover pre- 
mia paid under a polity void- 
aUe at the election of the 
inSnrets. 

Ditto ... 

When Bie insurers 
elect to avoid the 
policy. 
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THE FIRST SCHEDULE-^flw/A 

Fxkst Divisiok; Suits— 


Description of suit. 


Period of 
hmitntion. 


Part VI 


Thrteytan— 

contd. 


Time from which 
period begiAs to run. 


88.— Against a factor for an account. 


Three years. 


Whenfthe account is, 
during the continu* 
ance of the agency, 
demanded and refus- 
ed, or, where no such 
demand is made, 
when the agency ter- 
minates. 


8g.— By a principal against his agent 
for moveable property receiv- 
ed by the latter and not ac- 
coubtedfor. 


Ditto 


Ditto. 


90 —Other suits by principals against 
agents for neglect or miscom 
duct. 


Ditto 


*»• 


When the neglect or 
misconduct becomes 
KQOWu to the plaint* 


91.— To cancel or set aside an instru- 
ment not otherwise provid- 
ed for. 


• ' 

92e**~To declare the forgery of an 
instrument issued or resris^ 
tered, * 


Dfttto 


• M 


When the facts efltit- 
|»g the plaintiS to 
hpve the instrument 

cancelled or set aside 

bmme known to 
him. 


Ditto 


wr re- 
gistration becomes 
•wown to the plaint- 
iift 


93.— To declare the foigeiy of an 
instrument attempted to hb 


Ditto 




The date of the at- 
tempt. , , 
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LIUITATlOKi 


[Act IS. 


THE FIRST SCHEDULE-neiwiA/. 

First Divisiok: Suits — tonbt. 


Descript on of suit ' 

Period of 
limitation. 

Time from which 
period begins to tun. 

1 

Pari VI.— j 
Three years— \ 
contd 


gi|.— 1?nr property which the plaintiff 
has conveyed while insane. 

i 

1 

When the plaintiff is 
restored to sanity, 
and has knowledge- 
of theeonvqrance. 

gcr— To set aside a decree obtained 
by fraud or for other relief 
on the ground of fraud. 

Ditto ... 

When the fraud be- 
comes known to the 
party wronged 

g6.— For relief on the ground of mis- 
Uke. 

Ditto ... 

When the mistake be- 
comes known to the 
plaintiff 

gy.>-For money paid upon u exist- 
ing consideration which after- 
wards fails. 

Ditto ... 

The date of the failure. 

08 .— To make good out of the gener. 
al mtate of a deceased trustee 
the loss occasioned by a 
breach of trust 

Ditto ... 

The date of the trus- 
tee's death, or if the 
loss has not then re- 
sulted, the date of 
the loss. 

oOi— For contribution by a patty 
who has piud the whole or 
more than his share of the 
amount due under a joint 
decree, or by a sharer in a 
ioint estate who has paid the 
whole or more than his share 
of the amount of revenue 
dne bom himself and his 
co-sharers. 

I Ditto aeB 

J 

1 

The date of thepa^ 

mentinexcess-irfthe 

plaintiff's own share. 

’ 1 

1 
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THE FIRST SCHEDULE-^w/A 
First Division : Sorts— eontd. 


Description of suit. 

Period of 
Iimitauon. 

Time from which 
period begins to run. 


Part 71 — 
Tkreeyears— 
contd 


lOOr- Byaco-tittsteetoenfarceag;aInst 
rile estate of a deceased trus- 
tee a claim for contnbution. 

Three years 

When the right to 
contribution accrues. 

101.— For a seaman’s wages ... 

Ditto ... j 

The end of the voyage 
during which the 
wages are earned. 

103 — ^For wages not otherwise ez> 
pressly provided for by this 
schedule 

Ditto ... 

When the wages ac- 
crue due. 

X03.— By a Muhammadan for exigible 
dower {mu’ajjal) 

Ditto ... 

When the dower is de- 
manded and refused 
or (where, during the 
continuance of the 
marriage, no such de- 
mand has been made) 
when the marriage is 

dissolved by death or 

divorce, 

104.— By a Muhammadan for defened 
dower {mmaajjal). 

Ditto ... 

When the marriage is 

dissolved by death or 

divorce . 

I 05 .-— By a mortgagor after the mort- 
gage has been satisfied, to 
recover surplus coUecrions 
received 1^ the mortgagee. 

Ditto 

When the mortgagor 
re enters on the mort- 
gaged property. 

106.-— For an account and a share of 
the profits of a dissolved 
partnership. 

Ditto 

The date of the dissolu- 
tion. 


Act IX , 2908.—3, 
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XJUITATION* 


[Act IX. 


THE FIRST SCHEDULE-m/iA/. 

First Duisiok: SuiTS->«0nAil 


Description of suit 

Period of 
limitation. 

Time from which 
period begins to run. 


PaH K/.— 
Three 
eontd 


f 07.~By the mansger of a joint estate 
of an undivided familjrfor 
contribution in respect of a 
pajment made by him on ae> 
count of the estate. 

Three jean 

The date of the pay* 
ment 

1 

loS.<>‘By a lessor for the salue of 
trees cot.dowa by his lessee 
contrary to the terms of the 
lease. 

Ditto ... 

When the trees are 
entdonn. 

l09.^For the profits of immoveable 
proper^ belonging to the 
plaintiir nhich have been 
wrongfull} received by the 
defendant. 

r 

Ditto ... 

When the profits are 
received 

1 10 —For arrean of rent ... 

Ditto ... 

I When the arrears be* 
come due. 

1 1 1.— By a vendor of immoveable pro* 
perty for personal payment 
of unpaid pnrcbase-moniy. 

V 

Ditto ... 

The time fixed for com* 
plebng the sale, or 
(where the title is 
• accepted after the 
time fired for com- 
pletion) the date of 
tte acceptance. 

lie— For a call by a company regis* 
tered under any Statute or 
Act. 

Ditto ... 

When the call is pay^ 
able. 
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THE FIRST SCHEDULE— 


First DmsioK: Suits— 


Description ot snit 

Period of 
lunitation 

Time from which 
period begins to run. 

4 

4 

Part VI— 
rkneyean— 
concld. 


specific perfotmanoe of a 
contract. 

Three years. 

The date fixed for the 
performance, or, if 
no such date is fixed, 
when the plaintiff 
has notice that per* 
formance is refused. 

}14.--Fot the rescission of a contract. 

j 

Ditto ... 

When the facts enti- 
tling the -plaintiff to 
have the contract re- 
scinded first become 
known to him. 

jf j,_Por compensation forjthe breach 
of any contract, express or 
implied, not in writing regis* 
tern, and not herein special* 
ly provided for. 

Ditto ... 

When the contract is 
broken, or (where 
there are successive 
breaches) when the 
breach in respect cff 
which the suit is in- 
stituted occurs, or 
(where the breach is 
continuing) when it 
ceases. 


Part 711 .- 
Sixyears. 


116.— Forcompensation forthebreacli 
of a contract in writing regis- 
tered. 

1 Six years ... 

When the period of 
limitation would be- 
gin to ran against a 
suit bronght on a 
similar contract not 
registered. 
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LIUITATIOM. 


[Act IX' 


THE FIRST SCHEDULE-^o«/£/-. 
First Division : Suns-^ontii, 


Descnption of suit 

Period of 
limitation. 

Time from which 
period begins to run 


Part VII^ 

contd. 


xi7.-*>Upoii s foreign judgment as de- 
fined in the Code of Civil 
, Procedure, 1908 * 

S« years ... 

The date of the judg- 
ment 

Il 8 i— To obtain a declaration that an 
alleged adoption is invalid, 
or never, in foot, took place 

Ditto ... 

When the alleged adop- 
tion becomes known 
to the plaintiff. 

lip^To obtain a declaration that an 
adoption is valid, 

1 

Ditto ... 

When the rights of the- 
adopted son, as snch, 
are interfered with 

ISO— Suit for which no period of 
limitation is provided else- 
where in this schedule. 

Ditto ... 

When the right to sue 
Bccmes. 


Part F///— 

JnAatjrarx 

1 

1 

laji— To avoid incumbrances or 
under-tenures in an entire 
estate sold for arrears of 
Government revenue, or in a 
patni tainq or other saleable 
tenure sold for arrears of 
teat 

1 : 
1 

When the sale becomes 
final and conclusive. 

138,— Upon a judgment obtained in 
^bsh India or a recqgni- 
sance, 

I ' •• 

Ditto ... 

The date ofithejndff- 
ment or recogni- 
sance. 


* Act V. of igo 8 k 
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THE FIRST SCHEDULE--e»«/<f. 

First Division; Suiis— 


Description of snit 


Period of Time from which 
limitation, period begins to run. 


PaH VUL— 
Taehe years 
—contd 


123.— For a legacy or for a share of 
a residue bequeathed by a 
testator, or for a distributive 
share of the property of an 
intestate. 


Twelve years 


When the legacy\Or 
share becomes pay- 
able or deliverable. 


ia4.'*~For possession of an heredi- 
tary office. 


Ditto 




When the defendant 
takes possession of 
the office adversely 
to the plaintiff. 


125. — Suit during the life of a Hindu 

or Muhammadan female by 
a Hindu or Muhammadan 
who, if the female died at the 
date of instituting the suit, 
would be entitled to the pos- 
session of land, to have an 
alienation of such land made 
by the female declared to be 
void except for her life or 
until her re-marnage. 

126. — By a Hindu governed by the 

law of the Mitakshara to set 
^ide his father’s alienation 
of ancestral property. 


Ditto 


ExplanaHm 
An hereditary office 
is possessed when the 
profits therec^ are 
usually received, or 
(if there are no pro- 
fits) when the duties 
thereof are nsually 
performed. ' - 


The date of the aliena- 
tion 


Ditto 




When the alienee takes 
possession of the 
property. 
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LDOUTION. 


[ActlZ, 


THE FIRST SCHEDULE-mMi/. 
Fnsi DivisioK : Smxs— 


Description of suit 

Period of 
limitation. 

Time from which 
period begins to run. 


Pare VIII— 
Tu^ytan. 

\ — eontd 


197.— By a person enclnded fiom joint 
ftiinilj-pnperly, to enforce a 
right to shm therein 

Twdve years 

When the exclusion 
becomes known to 
the plaintiff. 

IflSi— By a Hindn for arrears of main- 
tenance. 

Ditto .M 

When the arreets are 
payable. 

isp,— By a Hindu for a declatarion 
of his right to maintenance 

Ditto ... 

When the right is de- 
nied. 

130.*— For the resnmption or assess- 
ment of reat-faee land. 

Ditto »aa 

When the rtght to re- 
sume or Bssess ffie 
land first acomes 

131.— To establish a periodically- 
reeuRing right. 

Ditto ... 

When the plaintiff is 
first refnsM the en- 
joyment of the right. 

139 —To enforce payment of mon w 
obaiged upon immoeeabw 
proper^. 

Ditto ... 

When the'money sued 
for becomes due. 

—The allowance and 
fees respectively eailed mtlt- 
tana and shall, hr 

the punose of this articte, be 
deemeato be money charged 
upon immoveable prope%. 



133 —To recover moveable properly 
convqmd or beqneathM in 
trnet, deposited or pawned, 
and afterwards bought from 
,,i the trustee, dmositaiy, or 

pawnee for a vafnable conn- 
dnation. 

Ditto ... 

The date of thepiu> 
chase 
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THE FIRST SCHEDUUEr— 


First Diyisioh: Suits-- 


Description of] suit. 

Period of 
limitation. | 

Time from which 
period begins to run. 

i 

2 

Part VIII.- 
'mehe years 
— contd 


i^_.To recover possession of in* *3 
moveable property conveyed 
or bequeathed in trust or 
mortgaged and afterwards 
transferred by the trustee or 
mortgagee for a valuable 
consideration. 

[welve years. 

The date of the trans- 
fer. 

h e 

13 j —Suit instituted in a Court not 
established by Royal Charter 
by a mortgagee for posses- 
sion of immoveable proper- 
ty mortgaged. 

Ditto ... 

When themortgagor’s 

I right to possession 
determines. 

1 

136.— -By a purchaser at a private 
sale for possession of im- 
moveable property sold when 
the vendor was out of pos- 
session at the date of the 
sale 

Ditto ... 

When the vendor is 
first entitled to pos- 
session. 

137 —‘Like suit by a purchaser at a 
sale in execution of a decree, 
when the judgment-debtor 
was out of possession at the 
date of the sale. 

Ditto ... 

When the judgment* 
debtor is first entitled 
to possession. 

138.— Like suit by a purchaser at i 
sale in execution of a decree 
when the judgment-debtoi 
was in possession at the date 
of the sale. 

1 Ditto ... 

r 

' The date when the sale 
becomes absolute. 

139— By a landlord to recover pos 
session from a tenant. 

Ditto .. 

11 

. When the tenancy is 
determined. 
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LlUlTATIOir. 


[Acttz, 


THE FIRST SCHEDULE-^»tf. 
Ecrst Ditisiok: Suits— e0»4/. 


Descnption of suit. 

Period of 
bmitahon. 

Time from which 
period begins to mn. 


Part VIII— 
Taelveyears. 
— ooncld. 


140.— By a remaindennani a rerer- 
■loner (other than a land- 
lord), or a devisee, for pos- 
session of immoT^le pro- 
perty. 

Twelve years. 

When bis estate fds 
into possession. 

141,— Like suit by a Hindu or Mnham- 
madan entitled to the pos- 
session of immoveable pro- 
perty on the death of a 
Hindu or Muhammadan 
female 

Ditto ... 

1 

When the female dies 

t48^For possession of immoveable 
property when the plaintiff, 
while in possesnon of the 
property, has been dispos- 
sesui or has discontinned 
the possession. 

Ditto .» 

Thedeteof thedispoi* 
session or discontinn- 
ance. 

143.— Like suit, when the plaintiff has 
become entitled tty reason 
of any forfeiture or breach 
of condition. 

Ditto ... 

When the forfeiture IS 
incurred or the con- 
dition is bioken. 

l44^For possession of immoveable 
property or any interest 
therein not hereby otherwise 
i specially provided for 

Ditto 

When the possession 

of the defendant be* 

advofss to tno 
plaintiff 


Part a— 
Jiirfyjtean 

- 

145 —Against a depositary or pawnee 
to recover moveable proper- 
ty deposited or pawned 

Thirty years 

i 

1 

The date of the depo- 
sit or pawn. 
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THE FIRST SCHEDULE— foB/rf. 
First DmsioN : Smrsr~~conid. 


Description of suit. 


Period of Time from wbicb 
limitation, period begins to run. 


Part JX.— 
Thirty yean 
-*contd. 

146. — Before a Court established by Thirty years. 
Royal Charter in the exercise 
of Its ordinary original civil 
jurisdiction by mortgagee to 
recover from the mortgagor 
the possession of immove- 
able property mortgaged, 

146A — By or on behalf of ^ny local Ditto »> 
authority for possession of 
. any public street or road or 

any part thereof from which 
It has been dispossessed or 
of which It has discontinued 
'the possession. 

PartX — 
Stxfy years. 


When any part of the 
principal or interest 
was last paid on ac- 
count of the mort- 
gage-debt. 


The date of the dis- 
possession or.discon- 
tinuance 


147. — By a mortgagee for foreclosure Sixty years ... When the money 
or sale cared by the m< 


448,— Against a mortgagee to redeem 
or to recover possession of 
immoveable property mort- 
gaged 


IT ^ 

cared by the mort- 
gage becomes due. 

When the right to re- 
deem or to recover 
possession accrues : 


Provided that all 
claims to redeem 
arising under instru- 
ments of mortgage 
of immoveable pro- 
perty situate in 
Lower Burma which 
had been executed 
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THE FIRST SCHEDULE-«wtt 
Firsi DmsioN: Suns— 


Descriptioo of suit 

Period of 
Imitation. 

Time from vbich 
period bqrina to mn. 


Stxfyyean, 

conUl. 


l/fii-~Canttntud ... 

1 

••• 

before thefirstdw of 
May 1863, ibalf be 
goremedby the mlei 
tt limitation in force 
in that province jm* 
mediatdy before the 
same day. 

149.— Any auit by or on behalf of the 
Secietafy of State for India 
in Connell. 

Sixty ye^ra 

When the penod of 
limitation vonid be- 
gin to mn nnderthia 
Act agamst a iihn 
suit 1^ a pnvate per- 
son. 
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THE FIRST SCHEDULE— 


Skcohd Divisioh: Aepbals. 


Description of appeal 

Period of 
limitation. 

Time from, which 
period begins to run. 

tSO.~*Under the Code of Criminal 
Procednre, 1898,* from a 
sentence of death passed bj 
a Court (rf Session 

Seven days. 

The date of the sen> 
tence 

iji —Prom a decree or order of any 
of the High Courts of Judi- 
cature at Fort William, 
Madras, and Bombay or the 
Chief Court of the Punjab 
or the Chief Court of Lower 
Burma in the exercise of its 
original jurisdiction. 

Twenty days. 

The date of the decree 
or order. 

1 

15a,— Under the Code of Civil Proce- 
dure, 1908, t to the Court of 
a District Judge. 

Thirty days. 

The date of the decree 
or order appealed, 
from 

153.— Under the same Code,t to a 
High Court from an order of 
a Subordinate Court refus- 
ing leave to appeal to His 
Majesty in Council. 

Ditto ... 

The date of the order. 

134.— Under the Code of Criminal 
Procedure, i8g8,* to any 
Court other than a High 
Court. 

Ditto ... 

The date of the aen< 
tence or order ap> 
pealed from. 

155.— Under the same Code,* to a 
High Court, except in the 
cases provided for by article 
150 and article 157. 

> Sixty days... 

Ditto. 


• Actv.of X898, 


t Act V. of igo8. 
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LUQTATlOKi 


[Acta, 


THE FIRST SCHEDULE-A;84f, 
Secokj) DmsioK: Appbais— mkA/, 


Description of appeal. 

Period of 
limitation. 

Time from which 
period begins to mn. 

156— Under the Code of Civil Proce- 

Ninety days 

The date of the decree 

dure, igo8,* toa High Cocrt, 
except in the cases provided 
for by article 151 and article 

153. 

or order appoled 


from. 

>57*~Under the Code of Criminal 

Six months 

The date of the order 

Procedme, i8g8|f ftom an 
order of aequiMl. 


appealed from. 


* Act V< of 1898. 


t Act V. of tgoB. 
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THE FIRST SCHEDULE—fwiAf. 
Third Division : Am;iCATioNS. 


Desciiption of application. 

Period of 
limitation. 

Time from which 
period begins to run. 

158.—Under the Code of Civil Pro- 
cedure, igo8,* to set aside 
an award. 

• 

Ten days ... 

1 

When the award is 
submitted to the 
Court. 

159.— For leave to appear and defend 
a suit under the summary 
procedure leferred to in sec- 
tion ia8 {a) (/) of the same 
Code* 

; Ditto ... 

1 

When the summons 
is served 

1 

1 

l6o.—Foran order under the same 
Code,* to restore to the die 
an application for review re- 
lectra in consequence of the 
failure of the applicant to 
appear when the application 
was called on for hearing. 

1 Fifteen days. 

1 

When the application 
or review is rejected. 

161.— For a review of judgment by a 
Provincial Court of Small 
Causes, or by a Court in- 
vested with the jurisdiction 
of a Provincial Court of 
Small Causes when exercis- 
ing that jurisdiction. 

Ditto ... 

The date of the decree 
or order. 

x62.--For a review of judgment by * 
any of ,the High Courts of 
Judicature at Fort William, ! 
Madras, and Bombay or the 
Chief Court of the Punjab, 
or the Chief Court of Lower 
Burma in the exercise of its 
original jurisdiction. 

Twenty days. 

Ditto, 

• 


• Act V. of 1908. 






46 


LDIirATXOK. 


FActlZ. 


THE FIRST SCH£DUL£-^i»/tf. 

T^rdDivisiok: AppucATioirs— 


Description of application 

Period of 
hmitation. 

Time from which 
penod begins to run. 

« 

>63. —Bf a plaintiff, for an order to 

1 act aside a dianissal for 
default of appearance, or for 
failure to pay costs of se> 
vice of process^ or to fur. 
nisb security for costs 

Thirty days. 

The date of the dis* 
missal. 

•64— By a defendant, for an order 
to set aside a decree passed 
tx parttt 

i 

« 

Ditto ... 

The date of the de- 
cree 01, where the 
summons was not 
duly served, when 
the applicant has 
knowledge of the dt’ 
cree. 

Ids —Under the Code of Civil Proee. 
dun, 1908,* by a penon 
dispossessed of immoveable 
property, and disputing the 
right of the decree-holder 
or purchaser at a sale in 
execution of a decree to be 
put into possession. 

Ditto ... 

The date of the dii- 
possesrion. 

t66.— Under the same Code* to set 
asidea sale in execuUon of a 
deene. 

Ditto »• 

The date of foe sale 

187— Complaining of resistance or 
obstraction to delivery of 
possession of immoveable 
property deaeed or sold h 
execution of a decree 

Ditto ... 

Thedateof thsreiis* 
tance or ohstmction 

ifiS^For the re^dmission of an 
appeal dismissed for mat of 
prosecution. 

1 

Ditto ... 

i 

The date of the dis- 
missal. 


* Act V. of 1908. 
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THE FIRST SCHEDULE— 
Thiss Division; Awucatiohs— 


Description of application. 

Period of 
limitation. 

Time from which 
period begins to run. 

J69.— For the re-hearing of an appeal 
heard ex parte. 

Thirty days 

The date of the decree 
in appeal or, where 
notice of the appeal 
was not duly served, 
when the applicant 
has knowledge of the 
decree. 

170.-- For leave to appeal as a pau- 
per. 

Ditto ... 

The date of the decree 
appealed from. 

•I7I.— Under the Code of Civil Pro- 
cedure, 1908,* tot an order 
to set aside an abatement. 

Sixty days 

The date of the abate- 
ment. 

173— Under the same Code* bfthe 
assignee or the receiver of 
an insolvent plaintiS or ap- 
pellant for an order to set 
aside the dismissal of a suit 
or an appeal. { 

j 

Ditto ... 

The date of the order 
of dismissal. 

173.— For a review of judgment ex- 
cept in the cases provided 
for by article 161 and article 
162. 1 

Ninety days 

The date of the decree 
or order. ' 

174— For the issue of a notice under * 
the same Code,* to show 
cause why.any payment made 
out of Court of any money 
payable under a decree or 
any adjustment of the decree 
should not be recorded as 
certified 

Ditto ... 

When the payment or 
adjustment is made. 

17s— For payment of the amount of 
a decree by instalments. 

Six months. 

The date of the decree . 


Act V. of 1908. 
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UUITATrON 


CAct 22 


THE FIRST SCHEDULE-T«w/rf. 
Thiso Dmsios: AppucAnotfS-~iwni!j'. 


Descnptioa of applieatioa. 

Feriod of 
bmitadaon. 

Time ihiffl which 
period bq[ias to run. 

i7&'<-tJader tbe same Code* to ban 
the legal representative of 
> a deeeiUKd plaintiff or of 

a deceased appellant made 
a party. 

Six months 

The dateof the death 
of the deceased plain* 
tiff or appellant. 

z77.~Uader the same Code* to have 
the legal representative of a 
deceued defendant or of a 
deceased respondent made a , 
party. 

Ditto ... 

The date of the death 
of the deceased de- 
fendant or respond- 
ent 

X76<~-Uiider the same Code* for the 
filing m Court of an award 
!n a soit made in any matter 
referred to arbitration fay or> 
der of the Cour^ or of an 
amrd made in any matter 
referred to arbitration irith> 
out the intervention of a 
Courb 

Ditto ... ^ 

1 

The date of the award. 

1 The date of thedeeree 

tjg^Bj a person dealriu to appeal 
nnder the same Code* to Hu 
Majesty in Council for leave 
to appeal. 

Ditto ... 

appealed from. 

z8o.— >By a purchaser of immoveaUe 
proper^ at a sale in execu- 
tion of a decree for deliveiy 
of possession. 

1 

1 

When the sale becomes 
absolnte. 

1 

1 

l8l.*^pphcation8foriv]Mdi no period 
m limitation » provided edse- 
where in this schedule ct fay 
aeebondS of the Code of 
Civil Hracednre^ igoS.* 

Ditto ... 

Whenthenght to ap- 
ply accrues. 


* Act V. of is)oSt 
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THE FIRST SCHEDULE-fflw///. 
Third Division: Applications — cmid. 


Description of application. Time from which 

^ limitation, period begins to run 


182.— For the execution of a decree Three years; i. The date of the de- 
or order of any Civil Court or, where cree or order, or 

not provided for by article a certified 
183 or by section 48 of the copy of the 2 (where there has 

Code of Civil Procedure, decree or been an appeal) the 

*908.* order has date of the final de- 

beenregis- cree or order of the 
tered, six Appellate Court, or 

years. the withdrawal of the 

appeal, or 

3. (where there has 
been a review of judg> 
ment}the date of the 
decision passed on 
the review, or 

4. (where the decree 
has been amended) 
the date of amend- 
ment, or 

5. (where the applica- 
tion next hereinafter 
mentioned has been 
made) the date of 
applying in accord- 
ance With law to the 

proper Court for exe- 
cution, or to take 
some step in aid of 
execution, of the de- 
cree or order, or 

G. (where the notice 
next hereinafter men- 
tioned has been issu- 
ed) the date of issue 



• Act V, of tgo8. 


Act IX., 1908.— 4, 
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THE FIRST SCHEDULE-£0«/i. 

Thibd Division : AppLicAnoNS— 


Description of appiicabon. 

Period of 
limitation. 

Time from which 
period b^ns to run. 

iSSiT-Por the execution of a decree 
or order of any Cm] Court 
not provided for by artide 
183 or Iqr section ^ of the 
Code of Civil Firoeedure, 
igo8*— 

Three nsn; 
or, vhere a 
certified 
copy of the 
decree or 
order has 
been regis- 
tered, slz 
years (eA2.), 

of notice to the pB^ 
son agamst whom 
execution is applied 
for to show Gsnse 
wbythedecreeshonid 
not he executed 
against him, when the 
Issueof snchanotice 
IB required^lby tiie 
Code of Cml noce- 
dnre, igoS,* or 

! 


7, (where the applies* 
hon iBtaeafbrM'any 
Myment which the 
decree or order di- 
rects to be made at 
a certain date) such 
date 



BxflamMmt /.r^Whera 
& decree or cider 
has been passed seve* 

' rallyinfavonrofmoie 
persons than one, dis- 
tinguishing porboni 
ofQie subject-matter 
as payable or deIlve^ 
able to each, the ap- 
plication meationM 
in clause 5 of this 
article shall take ef- 
fect in favour onlyof 
such of the said pe^ 
sons or their rqne- 
sentaUves as it may 
be made by. But, 
where the oeeree or 


* Act V. of 1908. 
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UMIXATION. 


St 

THE FIRST SGHEDULE-«»/«/. 

Third Division: AppuanoNS-^fM/iil 


Description of application. 


Period of 
bmitation. 


I8s.— For the eaecntlon of a decree 
or order of any Civil Court not 
provided for by article 183 or 1^ 
section 48 of the Code of Civil Pro- 
cedure, igo8*— CMfd. 


Three years; 
or, where a 
certified 
copy of the 
decree or 
order has 
been regis- 
tered, six 
years (efd,), 


Time from which 
period begins to run. 


jointly in favour of 
more persons than 
one, such application, 
if made by ai^ one or 
more of them, or by 
his or their represen- 
tatives, shall take ef- 

fBct|initiivouritithem 

all. 


Where the decree or 
order has been pass- 
ed severally against 
more persons than 
one, distinguishing 
portions of the sub- 
ject-matter as pay- 
able or deliverable by 
^h, the application 
shall take effect 
^inst only such of 
the said persons or 
their r^resentatlves 
as It may be mail.. 
^'nst But, where 
the decree or order 
has been passed 
jointly gainst more 
petwns than one, the 

application, if made 
against any one or 
“«>» of them, or 
against his or their 

representatives, shall 

take effect against 
them all. 


• Act V.of ipifi. 
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THE FIRST SCHEDULE-w»/i. 

Third OmstOH: kepucKnoss-^enH. 


Description of application 

Penodof 

limitation. 

Tine from which 
penod b^ns to run. 



Ex^muHm II/- 

l82««For the exceulion of a decree 
or order of any Civil Court 
not provided for by article 
183 or by section 48 of the 
Code of Civil Praeednro, 
I9o8**-e0«efd. 

Three years, 
or,iiherea 
certified 
copy of the 
ivaee or 
order has 
beeniegis* 
tend, ax 
yearsfcIA) 

"Proper Conrt" 
means the Court 
whose duty it is to 
exeeutethedcciceer 
order. 

t83e~To enforce a pidgment, deerec, 
or order of any Court estab 
luhed by Rc^ Chatter in 
the cxctcive of ile otdinaiy 
original civil inrisdiction, or 
an Older of His Majesty in ; 
Council. 

> 

1 

When a present rmht 
to enfbin the judg- 
ment, decree^ororm 
accrues to some per- 
son capable of reteas- 
ing die right 

1 

1 

j 

! 

1 

‘ 1 

r 

f 

1 

j 

1 

1 

i 

1 

1 

Ptovnled that, when 
the judgment, deeree» 
or order has been re- 
nvud, or some part 
of the pnncipu 

noneiyaeciiMthere- 

1^, or some interest 
on 8^ fomvf has 
been paid, or smw 

aehnowiedgmeiit ot 
the t^t thereto has 

been given In wntng 

aigiiMhy thepersim 
liAle to pay an* 
onnapnl or interest, 
or his ageoli ^ *** 

person entitled th^ 

to or his aSfBBb fhe 


* Act V. of 1908. 
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THE FIRST SCHEDULE-Mw/rf. 
Third Division : AivucATionts—coneld, 


Description of application. 

Period of 
limitation. 

i83.<-To enforce a judgment, decree 

Twelve years 

or order of any Court estab- 
lished by Royal Charter in 
the exercise of its ordinary 
originai civil jurisdiction, or 
an order of His Majesty in 

—eonid, 

1 

Conncii— esKfcf. 

v 


Time from which 
period begins to ran. 


twelve years shall be 
computed from the 
date of such revivor, 
payment, or acknow* 
ledgment, or the 
latest of such reviv* 
ors, payments, or ao 
knowledgments, as 
the case may be. 
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LIKITATIOM. 
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THE SECOND SCHEDULE. 

TeRBITORIES referred to IK SRCTION 3I, 

(6ee stc/m j/.) 

The Presidency of Port St. Geoi^ge. 

The Presidency of Bombay. 

The Sambalpur District of the Bengal Division of the Presidenqy 
of Port William. 

The United Provinces of Agra and Oudh. 

Burma. 

The Central Provinces. 

Aimcrc'Mcrwara. 



oftgoS.] 
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THE THIRD SCHEDULE. 

EnACTUSNTS BXFXAtED. 


{Set secHon ^a.). 


Year. | 

No. 

Short title 

Eictent o{ repeal. 

1877 ••• 

XV. 

The Indian Limitation 
Act, 1877. 

The whole. 

1877 ... 

XV U. 

The Punjab Conrts Act, 

1877 

So much as has not been 
repealed 

X879 ... 

XII. 

The Registration and Li- 
mitation Acts Amend- 
ment Act, 1879. 

In the title the words “ and 
the Limitation Act, 1877, ” 
and after section 107, from 
the words “ and whereas ” 
to the end of the Act. 

iSSi ... 

V. 

The Probate and Adminis- 
^ tration Act, 1881. 

Section 156 ^ 

1887 ... 

i 

IX. 

The Provincial Small 
Cause Courts Act, 1887. 

Section 36. 

1888 ... 

VII. 

1 

The Civil Procedure Code 
Amendment Act, 1888. | 

In the title and in the pre- 
amble, the words, “and 
the Indian Limitation Act, 
1877, ” and of section 66 
so much as has not been 
repealed. 

1892 ... 

VI. 

The Indian Limitation Act 
and Civil Procedure Code 
Amendment Act, 1892, 

In the title and in the pre- 
amble, the words "the 
Indian Limitation Act, 
1877," and section 1, 

1899 ... 

X. 

The Carriers Act, 1899. 

Section 3. 

1900 .„ 

VI. 

The Lower Burma Courts 
Acl^ 1900 

So much of section 47 and 
the first schednie as relates 
to the Indian Limitation 
Act, 1877, 

1900 ... 

XI. 

The Indian Limitation 
Amendment Act, 1900. 

The whole. 

1906 ... 

IV. 

The Presidency Small 
Cause Courts Act, 1906. 

Section 3, 








» LUNACY (UISTRZCT COU&TS), [Act ZZZV. 

1 . [Bepeals.] Sepealed ^ iht XepaHmg Act {^X 17 , ^ 

2 . Whenever any person not subject to the jurisdiction of the 
Power to inshtute enquiry Supreme Courts, who IS possessed of 

when possessor of property property, is alleged to be a lunauc, the 
15 alleged to he lunatic Cml Court, within whose jnnsdiction 
such person is residing,^ may, upon such application as is herein* 
after mentioned, institute an enqtury for the purpose of ascertain* 
ing whether such person is or is not of unsound mind and incapable 
of managing his affairs. 

8. Application for such enqtdryf may be made any re* 
Who may apply for en* lative of Ae alleged lunatic, or by any 
quiiy. public curator appointed under Act 

XTX. of x84t, or by the Government pleader, or, if the properQr of 
the alleged lunatic consist, in whole or in part, of land or any 
interest in land, I7 the Collector of the district in which it a 
situate. 

If the property or any part thereof be of such a descr^tion 
as, by the law in force in any presidents where such proper^ >8 
situate, would subject the propnelor, if disqualified, to the snpcrin* 


(5) Taunsar Bawar (see GaattU ofJndta, 18^ Pt I , PS®*) , 

(6) The Distncts of Hasara, Peshawar, Kohat, Bannn, Dera IsimiI 

Khan, and Deia Ghazi Khau (see Gnufft ^ /sAs, i8BI^ 
Pfc I., p 48} — - — - 

(7) The District of LahanI (see Gmrtte tf Indut, 1881^ rt l, 

pe 3^^) * 

(8) The Scheduled Districts of the Central Pnmoces (see GnutU 

o/lndut, iBjg, Pt. I , p 771) • , , , 

(9) The District of Sylhet (see Gaeitte ^ I»dM, 1879, Pt. ii 

(10) The^^istricts of Kamrup^ Naugong, Darrang, Sibsagar, 

Lakhimpur, Goalpara (wsludicg the Astern 

Cschar (ezcludiag the North Cacfaar Hills) (see GmMtif 

Indta, 1878, Pt I , p. S33) „ , - . ... 

(n) The Porahat Estate in the Singbhom Distnct (see fisteWssT 
India, 1897, Pt, I , p lOM) , , ■ -- 

It has also been extended, by notification under s 5 of the ]ast>nie • 
tioned Act, to the following Scheduled Districts, namely — 

1 (i) Knmaon and Garhwal (see GaatUt «f India, 187^ rt 1, 

fo) The N«th- Western Erownces Tsiai (see Gaatia ^ India, 

1876 Pt I , p 505) - - » t -q«i 

(^ Ajmere and Merwara (see Gaaettt ef India, i 8 j 8 , PL I., p. 3" ) 

' •aBLR, AC. J, c h. w n C R aS 7 

t The apphcation must be venfied.~7 Suth W. R«, t** «'f 
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tendence of the Court of Wards, the application may bs made by 
the Collector on behalf of the Court of Wards. 

4. When the Civil Court is about to institute any such en- 
Notice o£ enquiry to be quiry as aforesaid, it shall cause notice 
given to lunatic. to be given to the alleged lunatic of the 

Service of notice. time and place at which it is proposed 

to hold the enquiry. If it shall appear that the alleged lunatic is 
in such a state that personal service on him would be meSectual, 
the Court may direct such substituted service of the notice as it 
shall think proper. The Court may also direct a copy of such 
notice to be served upon any relative of the alleged lunatic. 

5. The Civil Court may require the alleged lunatic to attend 
Power to require attend- at such convenient time and place as 

ance of lunatic. It may appoint for the purpose of being 

personally examined by the Court or by any person from whom 
the Court may desire to have a report of the mental capacity and 
condition of such alleged lunatic.* 

The Court may likewise make an order authorizing any per» 
Power to authorize access son or persons therein named to have 
to lunatic. access to the alleged lunatic for the 

purpose of a personal examination. 

6. The attendance and examination of the alleged lunatic 
Rules respecting attend- under the provisions of the lasUpreced* 

ance and examination where lag section shall, if the alleged lunatic 
lunatic IS a woman of rank be a Woman Who, according to the 
manners and customs of the country, ought not to be compelled to 
appear in public, be regulated by the rules m force for the exa- 
mination of such persons in other cases. 

7. The Civil Court, if it think fit, may appoint two or more 

Appointment of assessors, Court 

in the said enquiry. 

Upon the completion of the enquiry, the Court shall deter- 

Ordcr of Court whether the alleged lunatic is or 

is not of unsound mind, and may make 
such order as to the payment of the costs of the enquiry by the 
person upon whose application it was made, or out of the estate of 
the alleged lunatic if he bi adjudged to be of unsound mind or 
othenvisc, as It may imnk proper. 


• S«7Suth.W,R.,C. R.,iS 46 , 



OflSsS.] fiOSAC? (fflSmCT COTIRTS). 5 

11.’* If ihe estate coBsist, in whole or in part, of land or any 
Charge of lunatic's estate ’“tereat in land not subject to the juna- 
if consisting of land not diction of the Court of Wards, the Civil 
subject to Court of Wards. Court, instead of appointing a manager, 
may direct the Collector to take charge of the estate, and there* 
upon the Collector shall appoint a manager of the property, and a 
guardian of the person, of the lunatic. 

All the proceedings of the Collector in the charge of estates 
Control of Collector's uitdet this Act shall be subject to 
proceedings. the control of the superior revenue^au* 

thorities. 


12.t If the person appointed to be manager of the estate of a 
Remuneration of mansg* lunatic, or the person appointed to be 
ets and guardians. guardian of a lunatic's person, shall be 

unwilling to discharge the trust gratuitously, the Court or the Col- 
lector, as the case may he, may fix such ^lowance or allowances 
to be paid cut of the estate of the lunatic as, under the circumstances 
of the case, may be thought suitable. 


18. The person appointed to be guardian of a lunatic’s 
Duties of guardian person shall have the care of his person 
and mabtenance. When a distinct 
guardian is appointed, the manager shall pay to the guardian such 
allowance as shall be fixed by the Court onhe Collector, as the 
case may be, for the maintenance of the lunatic and of his family. 


14. Every manager of the estate of a lunatic appointed as 
Powers of managers. aforesaid may exercise the sam e powers 

five years, wiihout an order of the Cm! Vt pSy £ed. 


Ben^lCourfoffc”SfBen Act Ix”o 1 18™?““ 

under the charge pfope^'es 

-’See the Bengal Court of Wards M (Ben! ot^Bengal, 



6 UINAGY (district codbis). [Act tSXVt 

15. Eveiy person appointed by the Civil Court or by the 
Managoa to furnish in* Collector to be manager of the of 
ventory and annual an- a lunatic shall, uithin sis months from 

« 1 . « appointment, deliver in 

Court or to the Collector, as the case may be, an inventory of the 
landed property belonging to the lunatic, and of all such sums of 
monqr, goods, and effects, as be shall receive on account of the 
estate, together with a statement of all debts due by or to the mw . 
And every such manager shall furnish to the Court or to the Cbl< 
lector annually, within three months of the close of the year of the 
era current m the district, an account of the property in his 
charge eshibiting the* sums received and disbursed on account of 
the estate, and the balance lemainipg in his bun ds. 


If any relative of the lunatic, or any public officer, by petition 
Proceeding if accuracy of to the Court, sWl imptign the accuracy 
inventory or acconnts be of the said inventoiy and Btatemen^ or 
impngnM of any annual account, the Court may 

summon the manager and enquire summarily into the matter, and 
make such order thereon as it shall think proper , or the Court, at 
Its discretion, may refer any such petition to any subordinate Court 
or to the Collector if the manager was appomt^ by the Collector. 


15. All sums received by a manager on account of any 
Manager to pay proceeds estate in excess of wbat may be required 
of estate into the pablw for the current expenses of the lunatic or 
treasniy. of the estate shall be paid into the public 

treasury on account of the estate, and may be invested from time 
to time m the public securities. 


17. It shall be lawful for any relative of a lunatic to sue for 
Relative may sue for an «> account from any manager appoint* 
account ed under tbia Act, or from any such 

person after bis removal from office or trust, or from his personal 
representative m case of his death, m respect of any estate then or 
formerly under bia care or management, or of any sums of money 
or other proper^ received by him on account of such estate. 


18. The Civil Court, for any sufficient cause, may remow 

Removal of manager or any manager appointed by the 
gi^an by Civil Court. not being a public curator, and may 
aDDOint such curator or any other fit person m his room, ana miy 
compel the person so removed to make over the property m » 
hnnda to his succcssor, and to account to such successor tor an 
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LUNACY (DISraiCT courts). 


moneys received or disbursed by him.- The poMt may also, for 
any suflacient cause, remove any guardian appointed by the Court. 


In like manner, the Collector, for any sufficient cause, may 
. r. T, remove any manager or guardian ap 

Removal by Collector. pQjjjted by the Collector ; and the 

Court, on the application of the Collector, shall compel any 
manager so removed to deliver hts accounts and the property in 
his bands. 

19. The Civil Court may impose a fine not exceeding five 
Manager refusing to fur- hundred rupees on any manapr of the 
nish accounts may be fined estate of a lunatic who wilfully neglects 
by the Court, &c. or refuses to deliver his accounts or any 

property in his hands within the presciibed time or a time fixed by 
the Court, and may realize such fine by attachment and sale of his 
property under the rules in force for the execution of decrees of 
Court, and may also commit the recusant to close custody until 
he shall deliver such accounts or property. 


20. If It appears to the Cml Court, having regard to the 
When Court may apply Situation and condition in life of the 
proper^ for lunatic's mam- lunatic and his family, and the amount 
tenance without appointing and descnption of his property, to be 
manager. unnecessary to appoint a manager of the 

estate as hereinbefore provided, the Court may, instead of appomt- 
ing such manager, order that the property if money, or, if of any 
other description, tlie produce ' thereof, when realized, be paid to 
such person as the Court may think fit, to be applied for the main- 
tenance of the lunatic and his family. 


21. When any person has been adjudged to be of unsound 
Court may institute en- Q^^od and incapable of managing his 
quiryto ascertain whether affairs, if such person, or any other 
a person has ceased to be person acting on his behalf, or havine 

or Claiming any interest in respect of 
his estate, shall represent by petition to the Civil Court, or if the 
Court shall be informed in any other manner, that the unsound- 
ness of mind of such person has ceased, the Court may institute an 
enquiry tor the purpose of ascertaining whether such person is or is 
not still of unsound mind and incapable of managing his affairs. 

The enquiry shall be conducted in the manner provided in 
and may order estate to section 4 and the four following sec- 
be restored. tionsofthis Act; and if it be adjudged 
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that sncb person has ceased to be of unsound mind and incapable 
of managing his affairs, the Court shall make an order for his 
estate to be delivered over to him, and such order shall be final. 

22. Except as otherwise herein provided, all orders made by 
_ , , , , a Cml Court or bj any subordinate 

Orders appealable. Court under this Act shall be open to 

appeal under the rules m force for appeals m miscellaneous 
cases. 

28. The word " lunatic,” as used in this Act, unless the 

Interpretation.clanse 

mean every person found by due course 
of law to be of iinsonnd mind and incapable of managing his 
affairs. The expression "Cimi Court” shall mean the pnncipal 
Court of on^nal jurisdicuon m the district Words importing the 
masculine gender shall include fmnales. 



ACT XXXIV. OF i8S8 

[He Imcy (Supreme Coins) Set, 1858],’ 


Rbceivkd the G.-G.'s Assent on the I4th Skptembke 

1858. 


An Aei to regulate Proceedings in Lunacy in the Courts of 
Judscaiure established iy Royal Charter . 

Whereas the several Courts of Judicature established by Royal 
Charters within the British territories in 
Preamble. India are authorized and empowered by 

their respective Charters to appoint guardians and keepeis of the 
persons and estates of lunatics, and to enquire into, bear, and deter- 
mine questions of alleged lunacy by inspection of the person, or 
by such other ways and means by which the truth may best be 
discovered and known ; and whereas, according to the practice of 
the sa'd Courts, questions of alleged lunacy are determined by 
inquisition taken before a jury, and it is expedient to lessen the 
cost, and to alter the mode, of enquiry into such questions, and al- 
so to empower the said Courts to make provision for the due 
management of the estates of lunatics ;t It is enacted as follows:— 


1. It shall be lawful for any of the said Courts of Judicature,' 
Court may Older enquiry OR such appiicatioR as is hereinafter 
as to persons alleged to be mentioned, to make an order directing 

an enquiry whether any person subject 
to the jurisdiction of the Court, who is alleged to be a lunatic, is or 
IS not of unsound mind and incapable of managing hunself and bis 
aBairs4 The order may also contain directions for other enquiries 
Order may direct enquiry concerning the nature of the property 
concerning property, &c , belonging to the alleged lunatic, the 

persons who are his relatives or nest-of- 


• The above short title is given to Act XXXIV of i8j8, which is 
based, to sme Ktent, on Stat. le&iy Vict., c 70 (the Lunai^ Regula- 
tion Act, i8S3), by the Indian Short Titles Act (XIV. of 1807). ® 

t See Bengal Act IV of 1870, s 23 
t Re Arathoon, a Bonin, 74^ Ridgtmay v. Darnw, 8 Ves. 63. 

3,000-26.10.1903. Act XXXI V.,i 8 s 8 --jj 
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LUHAOr (SUPRBUK COURTS), [Act ZZXIV. 

kin, the time dunng which he has been of unsound mind, or such 
otbei matters as to tiie Court shall seem proper. 

2 Application for such enquiry may be made by any person 

Application by whom to related by blood or marriage to the al« 
be made ’ leged lunatic, or by the Advocate* 

General. 

8. The order made by the Court upon such application «h flii 
Ordinarily enquiry to be direct the enqniry to be by the Court 
by the Court. itself It shall nevertheless be lawful for 

Enquiiy by Judge in the Court, if it See Sufficient cause for 80 
chambers doing; to direct the enquiry to be eae* 

cuied in chambers before a single Judge of the Ctrart. 

Reasonable notice of the time and place appointed for the 
Notice of enquiiy to be enqutiy shall be given to the aiiaged 
given to lunatic lunatic. If it shall appear that the alleg* 

Service of notice ed lunatic is in such a state that personsl 

service on him would be inefiectual, the Court may direct such 
substituted service of the notice u it shall think proper. The Court 
may also, if it think fit, direct a copy of such notice to be served 
upon any person related by blood or marnage to the alleged lunanc. 

If the enquiry be d irected to be executed before a single Judges 
Lunatic may demand an* It shall be lawful for the alleged lonaUc, 
quiry before full Court. at any Ume before the day fixed for the 
enquiiy, to demand an enquiry before the full Court, la such case 
the enquiry shall be by the Court, aud a further day shall be ap- 
pointed for making such enquiry * and, m such cas^ the Conrt may 
direct such further notices (ii any) to be given as it may think 
requisite. 

4* The Court may, at any ume after the application, require 
Power to nquire attend- the alleged lunatic to attend at such 
ance of lunatic for the pur- convenient time and place, witnin 
pose of being personally twenty miles of the place of residence 
examined gf the said lunatic, as it may appoint, 

for the purpose of being personally examined fay the Court, or by 
any person from whom the Court may desire to have a report of 
the mental capacity and condition of such alleged lunatic. 

5. The Court may likewise, at any time after the applintion 
Power to authorize per- for such enquiry, make an order authons- 
sons to have access to mg any person or persons to be themin 
lunatic. named to have access to the 

lunatic foT'the purpose of a personal examination. 



o^xas83 


untAct (sopsBiB comiTS}. 


6. The attendance and esamination of the alleged lunatic 
Rules respecting attend- wder the provisions of the two Inst- 
ance and exaimnation where preceding sections shall, if the alleged 
lunatic is a woman of rank, lunatic be a woman who, according to 
the custom and manners of the country, ou^ht not to be compelled 
to appear in public, be regulated by the rules m force for the 
esamlnation of such persons in other cases. 

7. If the enquiry is made by a Judge of the Court, the Judge 
Powers of Judge execut- executing the enquiry shall, while so em- 

ing the enquiry. ployed, have power (subject to the pro- 

visions of the last-preceding section) personally to examine the 
alleged lunatic, and take such evidence, on oath or otherwise, and 
call for such information, as he may think fit or the said Court 
may direct, m order to ascertain whether the alleged lunatic is or 
is not of unsound mind, and shall have the like powers and authority 
as are or may be vested by law in a Judge or Master of the said 
Court* for the investigation of matters referred to them bv the 
Court. 


Judge to report Tne Judge shall report to the Court 

the result of the enquiry. 

8. If the alleged lunatic be not within the local limits of the 
Power to direct enquiry ]unsdiction of the Court, and the enquiry 
by principal Cml Court o£ cannot conveniently be made ia either 

lunatic may be. ^ enquiry to be made 

..... , principal Court of orieiiial 

jurisdiction m civil cases within whose local jurisaictlon the alleged 
lunatic may be ; and such Ust-menhoned Court shall accordingly 
proceed to make such enquiry in the same manner as if the alleged 

‘Is fining 

upon the matters of enquiry to the C^urt directing the eugniiy. 

Courn? tfarfewS® the enquiry shall be recorded by the 

Courtmtbe finglishlaagutgemtheform of a narrative, and a 

mSf ’ cerufisd by the Court, shall be transmittedXgether 

to make thereon to the 
Court by which the enquiry was directed. ’ “ 


9 . If the report of the Juuge or the finding of a Court under 

JudJTor of^Comt ^ CourSirect"*^*"® 

s v.oiirt. t.q„rt directmg tne enquiry to be defeo 


• Sees. 31 fr^a, and Act Xm of 1863, s. 5. 



LOKACr (SI«RE»E COCKTS). 


[ActZSZl?. 


IS 


version, remainder, contingencj', or apeclancy, be sold or cbaiged 
bj vray of mortgage, or otherwise disposed of, as may seem most 
espedient, for the purpose of raimg money to be applied for any 
of die following purposes 

X. Tbe payment of die lunatic's debts, indoding any debt 
incurred for bis maintenance or otherwise for bis beuent : 

2 The discharge of any incumbrance on bis estate : 

3 . The payment of, or prorision for, the expenses of bis ftinie 
maintenance and the maintenance of his fa^y, incladingdie 
expenses of his removal to JSuropei, when he shall be so removed, 
and all expenses incidental thereto; 

4 . Tbe payment of the costs of any enqniry under &is Act, and 
of any costs incurred by order, or under the anlbori^, of tn 
Court. 


19, The comndttee of the InnaUc's estate shall, in die name 
to esecote and on behalf of the lunad^ esscnte m 
eonrejances suco conveyances and instruments of 

transfer relative to any sale, mortgage, or other disposiiiim rf Ms 
estate as the Comt snail order. In like manner such committee 

shalJ, under the order of die Condi es* 
To ocenaw powers. jjj powers whatsoever vested m a 

Innatic, whether die same are vested in him for his own benefit, or 
in tbe character of trustee or guardian. 


20. Where a person, having conlracmd to sd! or olhetwte 

Court my order pette. dispose ^ bis esate or any part ih^ 
nance of crairaa. afterwards becomes luoauc, die Ooim 

mavi if the contract is such as the Court thinks oognt to be^* 
&med. direct the committee of the estate to 
vejanc^ and to do such Other acts m fulnlment of the contract, 

as it shall think proper. 

21. If a member of a partnership fina be found liraati^ to 

, . Conrt may, on the application flt » 

PartaB found lunatic. partners, or of any vm 

appears to the Conrt to be enfided to leqnire the 
pa rtn ership ; and thereupon, or upon a ^ssalutim^ y_^^^ ^ 
Sjnrt or oihenrise by due course of law, die 
may, in tbe name and on behalf of the 

^er paiinera in diqiosing of mJ^fesoIa- 

Sa^^shall do all such acts for canjmg mto 
don i die paimeisiup, as the Couit shall think prop 
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22. Where & lunatic has been engaged in business, the Court 
Disposal of business-pre- may, if it appear to be for the lunatic’s 
mjges, benefit that the busines^premises should 

be disposed of, order the committee of the estate ‘to sell and dis- 
pose of the same; and the moneys arising from such sale shall be 
applied m such manner as the Court shall direct. 

28. Where a lunatic is entitled to a lease or under-lease, and 
Committee may dispose it appears to be for the benefit of his 
of lease. estate that it should be disposed of, the 

committee of the estate may, by order of Jhe Court, surrender, 
assign, or otherwise dispose of, the same to such person for such 
valuable or nominal consideration, and upon such terms, as the 
Court shall think fit. 

24. If a lunatic is possessed of any landed property situate 
When Court of Wards beyond the local limits of the jurisdic- 
may assume charge of luna- tion of the Court which, by the law in 
tic's land force in the presidency wherein such 

land is situated, subjects the proprietor, if disqualified, to the 
supetmtendence of the Court of Wards, the said Court of Wards 
may assume the charge of such landed property, and manage the 
same according to the rules for the time being in force for such 
management: 


Provided that, in such case, no further proceedings in respect 
of the lunacy shall be taken under any 
such feiw, nor shall it be competent to 
the Court of Wards or to any Collector to appoint a guardian of 
file person of the said lunatic or a manager of the estate, except of 
the landed property which so subjects the proprietor as aforesaid : 

Provided also that the surplus of the income of such landed 
Disposal of surplus in- propeTty,after providing for the discharge 
come of land of the Government revenue and expenses 

of management, shall be disposed of from time to time m such 
manner as the Supreme Court shall direct, and not otherwise : 


Provided, further, that nothing contained in this section shall 
This section not to affect the powers given to the Supreme 
Mrtam powers given to Court by sections i 8 , ro. and 20 of this 

foC 20^°”'* elates to 

® I, u V management of the said landed 

property which so subjects the proprietor as aforesaid) the powers 
given by any other section of this Act. ^ 



10 LUHACY (SUFRESIE COURTS). [Act XXXIV , 1853.] 

32. Unless the contraiy appears from the context, the word 

^ mean anjr person found by due course 

of law to be of unsound mind and incapable of managing his 
affairs. Words importing the singular number shall include the 
plural number, and words importing the plural number shidl 
include the singular. Words importing the masculine gender 
shall include females. 
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PREFACE. 


This Edition of the Civil Court Manual has 
been published in three poqket volumes. 

Volumes I. and 11. contain such of the Acts of 
the Governor-General in Council as are most fre- 
quently referred to, arranged in alphabetical order. 

Volume III, contmns the Code of Civil Pro- 
cedure. 

In all the Acts contained in this edition, every 
am endment made up to date of publication has been 
carefully embodied in its proper place. 

Considering that the amendments recently made 
in most of the Acts heran contained are numerous 
and important, the work should prove veiy useful and 
reliable. 


D. E. CRANENBURGH. 


Aug, 6, igoi. 
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ACTIX. OF 1875: 
IHe bdiai iet| A* 


Received tbs G.-G.’s Assist ok the 2Kd March 1S75. 


An Act ie maid tht Lm rttptcHng iht Age of Majoriiyy 

Wbrssas, in the case of persons domiciled in Bridsh India, it 
is expedient to prolong the period K&. 
nonage, and to atr^ more nnifotmi^ 
and cextunty respecting the age of majori^ than now etdsts ; It Is 
heiebj enacted as follows 


Short dtte. 


1 . This Act mar be called “ The 
IntKan Majori^ Act, 1875 : ” 


For the Statement of Objects and Reasons, see Gasdte cf Indie, 
y,p 153; for Ptoceedings in Council, see ibid, Supplement p. 
608, ud Extra Supplement dated 12th May 1S74, p. 4, and ibid, iSyt 
Supplement, p 333 ^ r t, , ^ 

This Act has been declared, by notification under s. 3 (e) of the 
&hSSdDSS.pamdy!!‘*^ force in the following 

(i) The Distnc^ of Hazaribagh, Lobardaga, and Manbbnm, and 
Fmgana Dj^bhnm, and the Kolban in tbe District of Singh- 
bhum. me Lohardaga Dbtrict induded at this time tte 
presffltDistrirto! Palaman, which was separated in iSgal— 

rut tiT P- S 04 i 

(a) The North-Western ProTinces Tarm^See Gesette rf India, 

■finKA nnder s. S of the same Act. to 

ID Upper Burma feicept the Shan Stales) by Act XIIL of 189^ 

Hill District Laws Re. 
PtS ‘^‘®74)»S'3.aS8inendedbyActXlILof iS9^ 

Territories.— See 

4,000~.d>S.Z9io. 


Act IX., 2875— X. 


IKBUN MAJORUy ACT. [Act 1X| 


It extends to the whole of British India, and, so far as regards 
Local extent. siibjeds of Her Majesty, to the donun- 

ions of Princes and States m India m 
alliance with Her Majesty; 

and It shall come into force and have effect only on the ex- 
^ Commoncement nnd opera* pmtion of three months from the 
tion. passing thereof. 


Savinge. - Nothing herem contained shall 

* ’ affect-* 

(a) the capactity of any person to act in the followmg matters 
(namely)— marriage, dower, divorce, and adoption ; 

(^) the religion or religions rites and usages of any class of 
Her Majesty's subjects in India ; or 

(r) the capacity of any person who, before this Act comes into 
force, has attained majori^ under the law applicable to him. 


8. Subject as aforesaid, “ every minor of whose person or 
Ajjoofmnjori^of persoBs property, or both, a guardian, Other 
domiciled in Bnbsh India. than a guardian for a suit within the 
meaning of Chapter XXXI.^ of the Code of Civil Procedure, has 
been or dull be appointed or declared by any Court of Justice 
before the minor has attained the age of eighteen years, and eveiy 
minor of whose property the superintendence has been or shall be 
assumed by any Court of Wards before the minor has attained 
that age,*'t shall, notwithstanding anything contained in the Indian 
Succession Act (No. X. of 1865^ or in any other enactment, be 
deemed to have attained his maiority when be shall have completed 
his age of twentyone years, and not before. 

Subject, as aforesaid, every other person domiciled in British 
India shall be deemed to have attained his majori^ when he shall 
have completed his age of eighteen years, and not before. 


4. In compntlng the age of any person, the day on which be 
Ageofmajontyliowcom- was bom is to be mcluded as a whole 
pBted. day, and be shall be deemed to nave 


• Th» nEsrance to Ch. XXXI. of the old Cml Procednn Code sbonld 

now mean to apply to Order XXXn. of Act V. of igo8 

t Thewoidi quoted have been snbstitnted for the words, 
ndnot (d whoso person or propedr a gnardian has been or 
appointed Iw any of Jnstiea, and every minor nnder w 
^any Com of Wards,'* by the Gnardians and Wards Aet (Vlfl. of 
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attained majority, if he falls trithin the first paragraph of section 3, 
at the beginning of the twenty-first anniversary of that day, and if 
he falls within the second paragraph of section 3, at the banning 
of the eighteenth anniversary of that day. 


JHusiraiiom. 

tfl.) Z IS boro in British India on the first day of January 1850, and 
has a British Indian domicile. A guardian of his person is appointed by a 
Court of Justice : Z attains majority at the first moment of the first day o^ 
January 1871. 

(i) .?is borninBntish India on the twenty-ninth day of February 
1852, and has a British Indian domicile. A guardian of his property is 
appointed by a Court of Justice* Z attains majority at the first moment (£ 
the twenty-eighth day of February 1873. 

(e) Z is born on the first day of January rS^O. He acquires a 
domicile in British India. No guardian is appointed of his person or pro- 
hy any Court of Jnstiee, nor 1$ he under the jurisdiction of any Court 
of Wards: Z attains majority at the first moment of the first day of 
January 186S. 




ACT in. OF 1874.* 

Hanld W«M8'8 Ptopirtj itt 18H, 

{As viMednp io August 190?.] 

RtCElVBD THB G.-G.’s AsSBKT OSf THB 24 TH FbBSUAST 1 8/4. 

An Act to explain and amend tie faui reliving to eertain Marnsd 
Women and/or other purposes. 


V Whereas it is expedient to mEke such provision as hereinafter 
appears for the enjoyment of wages and 
Prearawe. earnings by women married before the 

first day of January 1866. and for insurances on lives by persons 
married before or after that day : 

And whereas by the Indian Succession Act, i865,f section 4, 
it is enacted that no person shall by marriage acquire any interest 
in the property of the person whom he or she marries, nor become 
incapable of doing any act in respect of bis or her own property 
wnich he or she could have done if unmarried ; 

* Act III. of i 8;4 has been declared in force in'- 
ll) The Santhii Farganaa (see the Santhdl Parganas Settlement 
Regulation, 111 . of 1872, s 3, as amended by the Saotfal] 
Parganas Justice Laws Regnlation, III. of iSpg ; 

(a) The Arahan Kill District (see the Arafean HiiJ District Laws 
Regulation, IX. of 1S74 s 3}. 

It has been declared, by notification under 1, 3 (a) of the Scheduled 
Districts Act (XIV of 1874), to be in force in the following Scheduled 
Districts . The Districts of Hazdnbdgh, Lohdrdaga, and Minbhum. and 
Pargana Dhilbhum, and the Kolhin in the District of Singbbum (see 
CflBrtfa 0/ India, Oct aa, 1881, Pt I, p. 504). The District of Lohardaga 
included at this time the Palamau District, which was geparaM m 1804 

It has been extended, by notification under 8.5 of the same Act tn 
the Scheduled District of the Nortb-Western Provinces Tarli fsee 
Gnestfc of fodfo.Sm 33, 1876. Pt. L, p. 505) ( to the whole of Upper 
f^^t*?***^ fhe Shan States (see Notification Mo. 132 JBumu Gaoetfe, 

Jute’S?" 

i Act X. of 1865. 

4,coo-n.9-i907. 


HI., '74 -t. 



9 MARSIBD VOMUt's KOPltSTy. Act UK 

And nhereas by force of the said Act all women to whose 
marriages it applies are absolute owners of all property vmted in» 
or acquired by, them, and their husbands do not, bf their marriage, 
acquire any interest in such property, but the said Act does not 
protect such husbands from liabihUes on account of the debts of 
their wives contracted before marriage, and does not expresdy 
provide for the enforcement of daims by or against such wives ; 

It is hereby enacted as follows i— 


L-^Pulminaty^ 

1 . This Act may be called “The 
Short title. Married Women's Property Act, 1874 

2 . It extends to the whole of British India, and,_ so far as 
_ , ^ . .... rmrds subjects of Her Majesty, to the 

EstentmdapplicatiM.. <| 7 „,nfon 8 of Princes and States in 

India in alliance with Her Majesty, 

But nothing hei^ contained applies to aiqr married woman, 
who, at the time of he? marriage, professed the Hindu, Muham- 
madan, Buddhist, Siku, or Jama religion, or whose husband, at the 
time of such marriage, professed any of those religions. 

And the Govermr-General m Council may, from time to time* 
by Older, either retrospectively from the passing of this ^ct, or 

prospectively, exenwt from the operation of all or aqy ot me 
provisions of this ^t the members of any race, sect, ot " 
part of a race, seofc or tribe, to whom be may consider it impossible 
or inexpedient to (apply such provisions. 

The GovernofrGeneral m Council may also revoke any such 
order, but not ,80 tial the revocation shall have any retcospectivo 

■ . I. L V 

All orders and revocations under this bbciIot shall be puu- 
" lished in the Gaaette of India. 

The fourth section of the said I®**"" Succession Act shaU 

not apply, and shall be deemed never to “J 

iMtriage one oi both ot the parues to which o? 

!S the marriage, the Hindu, Muhammadan, Buddhist, Sikh, or 

Jama religion. 

8 . iCnmmcmaq R>t«M h «» *«/««»« M (Ztl. tf 

wJthA )- 



ofi874> Mmiss wouek's propsrt!. 3 

Ili-^Martud Wonun's Wagts md Earningt, 

4 * The wages and earnings of any married woman acquired 
Mamed women's earnings or gained by her after the passing of 
to be their separate property, this Act, in any employment, occu* 
pation, or trade earned on by her, and not by her husband, 

and also any money or other property so acquired by her 
through the exercise of any literary, artistic, or scientific skill, 

and all savings from, and investments of, such wages, earn- 
ings, and property, 

shall be deemed to be her separate property, and her re- 
ceipts alone shall be good discharges for such wages, earnings, and 
property. 

Jlli—Insurttnets ^ Wwtt and Husbands, 


5 t Any married woman may effect a policy of insurance on 

Married woman may effect ow® behalf and independently of 

policy of insurance. her husband} and the same and all 

ben^t thereof, if expressed on the face 
01 Kto bo so effected, shall enure as her separate property, and the 
contract evidenced by such policy shall be as valid as If made 
with an unmarried woman. 

Q t A policy of insurance effected by any married man on 
inrorance by husband for his own life, and expressed on the face 
benefit of wife, of it to be for the benefit of his wife, or 

of his wife and children, or any of them, shall enure and be deem- 
ed to be a Uusi for the benefit of his wife, or his wife and children 
or any of them, according to the interest $0 expressed, and shall 
not, so long as any object of the trust remains, be subject to the 
control of the husband, or to his creditors, or form part of his 

When the sum secured by the policy becomes payable, It sh all 
unless special trusts we duly appointed to receive and hold the 
same, be paid to the Official Trustee of the Presidency in which 

* Compare the Mamed Women’s Property Act iByo teo ami \t «i. 

c -St" (33 »d „ 

«. 93* *«. 1870 (33 34 V«t, 


i 
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UARRIBP VOMKK's PROPSKTr* 


Act IlL 


the office at vbicb the Insurance vas effected » situate and shall be 
received and held by him upon the trusts expressed m the 
or such of them as are then existing. 

And in reference to such sum he shall stand in the same 
position in ail respects as if he had besn duly appointed trustee 
thereof by a High Court under Act No. XVII, of 1864 (/e toit* 
an offitttfOficuA section la 

Nothing heroin contained shall operate to destroy or impede 
the right (tfany creditor to be pdd out of the proceeds of any 
poli^ of assurance which may have hem effected with intent to 
dtfraud creditors. 


1V.-~L^(A Procttiingt If and I^arrM W<ime». 

7 . * A married woman may maintain a suit in her oira name 
Marned women may talm foJthe recovery of property of any do- 

proeeediiwi. scripdon whichf by force or the saio 

Indian Succession Act, 1865! or of this Act, is her separate pro- 
perty ; and she shall have, in her own name, the same remedies, 
both dwl and criminal, a^^nst all persons, for the protection and 
security of such property, as if she were unmarried, and she sbaU 
be liable to such suits, processes, and orders in respect of sncb 
property as she would be liable to if she were unmarried. 

8. If a married woman (whether mirried before or after the 

nuptial debts. separate properly, and if any person 

inters into a contract with her with reference to such property, or 
on the faith that her obligation ansing out of snob contract will ne 
satisBed out of her separate property, such person shall be enuneo 
to sue her, and, to the extent of her separate property, recww 
against her whatever he might have recovered in such suit na 
she been unmarried at the date of th* contract, and conllnned un- 
married at the esecniion of the decree 1 


• Compare the Married Women’s Property Act, 1870 (33 34 Vmt • 

C.93M n!Sw repealed by the Matned Women's Prop-rry Act, 188a, 
y5Bcd46Vicl.,c^|S)- 

t S« (X of i8dS)» * 33i- , 

\ Archer'r:w«fhn$,SB.l. R. 37* 


of 1874. 


married women's properts. 


s 


Provided that nothing harm contained shall affect the 
liability of a husband for debts contracted by his wife’s agency, 
express or implied * 

V, — Husband's Liabihty for Vffis Debts. 

0 . t A' husband married after the thirty>first day of Decern* 
Husband not liable for ber 1865 shall not, by reason only of 
wife’s ante-aupual debts such marriage, be liable to the debts of 
his wife contracted before marriage, but the wife shall be liable to 
be sued for, and shall, to the extent of her separate property, be 
liable to satisfy such debts as if sbe had continued unmarried : 

Provided that nothing contained m this section shall | 

p . invalidate any contract into which a 

husband may, before the .passing of this 
Act, have entered in consideration of his wife’s ante-nuptial debts. 


* In s 8, the words, “or render a married woman liable to arrest or to 
imprisonment in execution of a decree,” repealed by the Debtors Act (VI. 
of i88S>, s 9, have here been omitted. 

t Compare the Married Women’s Property Act, 1870 (33 and 34 Viet., 
c. 93), s. 13 , 

% In s, 9, the words, ” affect any suit instituted before the passing of 
this Act, nor," repealed by the Repealing and Amending Act (XII. of 1I91), 
have here been omitted 


III., «74~2 
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Negotiable Instruments. 

CONTENTS. 


Preamble. 

CHAPTER I. 

Preliminary 

Sections. 
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ACT XXVI. OF l88l. 

HtgotUle InstriBtnts Aot. 

Receiviso the G.>G.'s assent on the 9THDsCEMBEE 1881. 

An Ad to define and amend the Lam relating to Promusory 
Notes, Btlls of Exchange, and Cheques. 

Whereas it is expedient to define and amend the law 
relating to promissory notes, bills of 
ream e. exchange, and cheques ; It is hereby 

enacted as follows - 


Short title. 


CHAPTER 1 
Preloiinary. 

1 . This Act may be called The 
Negotiable Instruments Act, z88i." 

It extends to the whole of British India; but nothing 
. ... herein contained affects the Indian 

Local OTtenl. Currency Act,i882,section 25^ 

Saving of usages re- or affects any local usage relating to 
lating to hundis,&c. jjoy mstrnment in an oriental lan- 
guage : Provided that such usages may be excluded by any 
words in the body of the instrument, 
which indicate an intention that the 
legal relations of the parties thereto shall be governed by 
this Act; and it shall come into force on the first day of 
March 1882. 

2 . \RtpeaUd hy Act XII. of i 8 pi.} 


* See Act XX of 1882, s, 2. 


N. I A.-2. 




ACT XXVI. OF 1881. 

HegoUible Iistnimeits Act, 

Reckiybd the G.-G/S assent on the qth December 1881, 

An Act to define and amend the Law relating to Promissory 
Notes, Bills of Exchange, and Cheques, 

Whereas it is expedieat to define and amend the law 
relating to promissory notes, bills of 
ream e. exchange, and cheques ; It is hereby 

enacted as follows : — 


CHAPTER I. 
Preliminary. 


, , ,, 1 . This Act may be called “ The 

” ' ®’ Negotiable Instruments Act, 1881.” 

It extends to the whole of British India ; but nothing 
, , . . herein contained affects the Indian 
Loca extent. Paper Currency Act,i88 3,8ection 25,* 

Saving of usages re- or affects any local usage relating to 
lating to hundis,&c. any instrument in an oriental lan- 
guage : Provided that such usages may be excluded by any 

- words m the body of the instrument, 

' which indict an intention that the 
legal relations of the parties thereto shall be governed by 
this Act; and it shall come into force on the first day of 
March 1882. 

2 . [Repealed iy Act XU. of iSpi.} 


* See Act XX of 1882, s. 2 . 


N. I.A .-3 
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Act 
XXVJ. 
«1 1881. 


tntcrprct’ilio'^'clavce* 3> In this Act-— 


*• Danker.'* 


"Binhcr** includes also petsoos 
or a corpDro’lon or company a cti p; 
as bankers; and 


“ Notary public 
" NuUtjr pnWie." 


mciu Ics also any pjrson appointed 
ii> the Govemor'Generalint^unciito 
perform the functions of a notary pnfa* 
lie under this Act. 


CIlAPrilR 11. 

Of Norrs, Bills, and CtirQues. 

4 > A “ promi-sory note " is an instrument in anting 
(not bs.ing a brnk>no:« or a curreni^* 

' I rami'snry iu.tf . Containing an unconditional un- 

dertaking, signe 1 h) the maker, to }iay a certain sum of 
Qtoiiry only lu, or to tiie order of a cenam person, or to 
the bearer of the instrument. 

Jlhxtrationt. 

A signs ins'runicnts in the (olloning terms ~ 

(e ) " 1 Promise to pay B or order Rs, 500.” 

(6,1 " 1 acVnOH ledge myself to be indebted to B inRs. x,oo(^ 
to be paid on demand for lainc receiied.'* 

Cc)''Mr,B .10 URs.i.000." 

(d) "I promise to pay B Rs, 500 and all other sums irUeh 
shall be due to him ' 

(r.) " 1 promise to pay B Rs 500, first deducting theresel 
any money which he may oAe me ” 

(/.)' I promise to pay B Rs. 500 seven days after ny 
marring nith C." 

(g.) *' I promise to pay B Rs. 500 on D's death, provided 0 
leaves me enough to pay that snm." 

(A ) ' I promise to pay B Rs. goo, and to delner to him my 
blade horse on 1st January next." 
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The instruments respectively marked (a) and (i) ate promts* 
30ry notes The instruments respectively marked (c), (a), («), 
(/), {g), and (A), are not promissory notes. 

5 . A “ bill of exchange ” is an instrument in writing 
containing an unconditional order, 
" Bill of exchange.” by the maker, directing a cer- 

tain person to pay a certain sum of money only to, or to 
the order of, a certain person, or to the bearer of the in- 
strument. 

A promise or order to pay is not “ conditional " within 
the meaning of this section and section 4 by reason of the 
time for payment of the amount or any instalment thereof 
being expressed to be on the lapse of a certain period af- 
4 :er the occurrence of a specified event which, according to 
the ordinary expectation of mankind, is certain to happen, 
although the time of its happening may be uncertain. 

The sum payable may be " certain " within the mean- 
ing of this section and section 4, although it includes future 
interest, or is payable at an indicated rate of exchange, or 
IS according to the course of exchange, and although the 
instrument provides that, on dehmlt of payment of an in- 
stalment, the balance unpaid shall become due. 

The person to whom it is clear that the direction is 
given, or that payment is to be made, may be a “ certain 
person ” within the meaning of this section and section 4, 
although he is mis-named or designated by description 
.only. 


6. A “cheque' 
Cfaeq ue. ” 


is a bill of exchange drawn on a spe- 
cified banker, and not expressed to be 
payable otherwise than on demand. 


*7. The maker of a bill of exchange or cheque is call- 
(• ’ « Drawer.” ed the “ drawer ; " the person thereby 

« Drawee.” directed to pay is called the "drawee.” 

* ^ When in the bill or in any endorsement thereon the 
' - ‘'Drawee in case of name of any person is given in ad- 
' dition to the drawee to be resorted tQ 


t 

I 


I 


Ait, 
XXVI, 
of 1881* 



4 SruOIWULS IKSTRCaSKTS, 

XXVt j ***®^** person is called a “ drawee in case 

After the drawee of a bill has signed his assent npon 

" AcrtMw, " *!** «o« P«te 

theriof than one, upon one of such 
parts. Aiui dethmd the same, or given notice of such 
signing to the holder or to some person on hisbebt^heis 
{.ailbd the '* acetpior.” 

" Witen a blit of txchange has been noted or protested 
“ A c e e i> 1 0 r hv for non-acceptance or for belter seen- 
honwif," ritj,** and any person accepts it 

xu/fa ptftixl for honour of tlte drawer or of any one of the 
mdcrsm, such perMn is caited an “ acceptor for honour." 

The person named in the instrument, to whom or to 
V»\tt '* whose ordir the money is by 

instrument directed to be paid, is 
caiicd (he “pajee." 

8. TlK''lioldcr"ofaprrmissoi} notCi bill of «t- 

„ 11 ^, „ change or cliiquc means any person 

tmiUid in his own name to the posses* 
sioii thereof, and to receive or recover the amount due 
(hereon from the parties thereto 

Where the note, btU, ot cheque. Is lost or destn^ed, its 
iioldcr is the person somtUtlcd at die time of such loss oi 
destruction. 

9. " Holder in due course "means any person who 
*' Holder » due considcraUon became the posses* 

iourve" sor of a promissory note, bill of es< 

change, or cheque, if payable to bearer, 

or (he payee or indorsee thereof, if payable to, or to 
the order of a pav’ec, 

before the amount mentioned in it became payable 
and without having sufficient cause to believe that any 


* The aerds qneied have bcee nbitituted bjr Act H 

«Ls,for the foUeaing "When acceptance ie reftisea, and tne 

bill is protested for noB-acceptaaee." 
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defect existed in the title of the person from whom he 
denved his title. 

10 “Payment m due course” means payment In 
*< Payment in due accordance with the apparent tenor 
course.” of the instrument in good faith and 

without negligence to any person in possession thereof 
under circumstances which do not afford a reasonable 
ground for believing that he is not entitled to receive pay- 
ment of the amount therein mentioned. 


11. A promissory note, bill of exchange, or cheque, 

t 1 j -4 drawn or made in British India, and 
Inland instrument. j 

made payable in, or drawn upon 

nny person resident in Bntish India, shall be deemed to 

be an inland instrument. 


12. Any such instrument, not so drawn, made, or 
Formgninslrument. 

a foreign instrument. 


18. A “negotiable instrument” means a promissory 
"Negotiable instrn* uote, bill of exchange, ot cheque, ex- 
pressed to be payable to a specified 
person or his order, or to the order of a specified person 
or to the bearer thereof, or to a specified person or the 
bearer thereof. 


14. When a promissory note, bill of exchange, or 
"Negotiation.” cheque, 18 transferred to any person, 
u ij r , , so as to consutute that person the 
holder thereof, the instrument is said to be negotiated. 


15. When the maker or holder of a negotiable instm- 

Indorsement. • 3^®® Otherwise than ai 

^ , such ni&keri for the purpose of oefn 

hation, on the back or face thereof, or on a slip of papa 

» stamp. 

^ paper intended to be completed as a negotiable instru- 
^Str^r ” indorse the same, and is called th« 


Ac£ 

sxvr: 

ofi86z. 
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Act 

XXVI. 

«ri8Bs. 


16. If the Indorser dgns his name only, the indorse* 
Indorsement "in inent issaid to be" in blank,'' and 
in " ‘ 


blank " 
full.” 


and 


it 


if he adds a direction to pay the 
amonnt mentioned in the matroment 
to, or to the order of. a specified person, the mdorsement 
« >• « to ^ ® foU ; ” and the pe^ 

son so specified is called the “in* 
dorsee*' of the instrument. 


17. Where an instrument may be construed either as 
Amhguons inatru* a promissory note or bill of eschatge, 

neots. the holder may, at his election, heat 

It as either, and the instrument shall be Ihencefomrd 
treated accord'mgly. 

18. If the amount undertaken or ordered to be p^d 
When amonnt is >> stated differently in figures and in 

stated differently in trords. the amount Stated in rrords 
fieoresand word*. gjjjjj (HQQQQt undertaken or 

ordered to be paid. 

19 A promissory nore or bill of exchange in vhicb 
liisiriiments payable ho Ume for payment is specified, and 
on demand. a cheque, are payable on demand. 

20. Where one person signs and delners to another 
Inchoate stamped a paper stamped in accoidanw with 
instruments. the law relating to negotiable instru- 

ments then in force in British Indi^ and either wholly 
blank or having written thereon an incimplete ncgoUaUe 
instrument, he thereby gives prmd^atu author!^ to w 
holder thereof to make or complete, as the case ®ay be, 
opon It a negotiable instrument, for any amount specifiM 
therein, and not exceeding the amount covered by the 
stamp. The person so ^gning shall be liable upon such 
instrument, in the capacity inuhich he signed tte 
to any holder in dne course for such amonnt: ProvWea 
that no person other than a holder in due course s^ 
recover from the person delivering the instrnment Mjming 
in excess of the amonnt intended by him to be paid tnere- 
nnder. 
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21. In a proTnissoty note or bill of exchange the ex- 
"Atsigiit.” pressions “at sight” and “on pre- 
“On presentment.” aentment" mean on demand. The ® 
“After sight.” expression “after sight ” means, in a 

promissory note, after presentment for sight, and, in a bill 
of exchange, after acceptance, or noting for non-accept- 
ance, or protest for non-acceptance. 

22. The maturity of a promissory note or bill of 
'* Maturity.” exchange is the date at which it falls 

due. 


Eveiy promissory note or bill of exchange which is not 
Daya of grace expressed to be payable on demand, 
at sight, or on presentment, is at 
maturity on the third day after the day on which it is ex- 
pressed to be payable. 

28. In calculating the date at which a promissory 
Calculating maturity note or bill of exchange, made pay- 
^ of months after 

date or sight. date or after sight, or after acertafa 

1 ,-w . «vent, 18 at maturity, the period stated 

shall be held to terminate on the day of the month 

the insiru- 

presented for acceptance or sight, or 
non-acceptance, 

or the event happens, or, where the instrument is a bill 

ShT ft ^ of months 

to fc' l> 0 ”our. t.ith to 

ul Which it was so accepted. If the month in 
which the period would terminate has no corresponding dav 
top«.dtoll b.h.M to.™™.,™ .teStoofS 


iuunrations, 

(a) A negotiable instrument, dated aotb Tannanr tR.*B • j 
payable at one month after date Thi. 
on the third day after the a8th FebruS^ isjg matarity 

» -to 

on the 3rd December 1878. ^nstnimeot ts at maturity 
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vTOi ^ I*"" ’”**7 exchange, dated gist August 

TrfH,* » 878 , IS made payable three months afterdate. The instroment 
01 HOI, is at maturity on the grd December 1878. 


24. Ir calculating the date at which a proxnlssoiy note 
Okuletingmatun^ or bill of exchange made pajable a 
of bill or note payable certain number of days after date or 

*’g*>** “ 18 

date or sight. matunty, the day of the date, or of 

presentment for acceptance or sight, or of protest for non* 
acceptance, or on which the event happens, shall be ex- 
clude. 


25. When the day on nhich a promnsory note or bill 
When day of matn* of exchange u at maturity is a public 
Tiiy is a holiday. holiday, the instrument shall be deem- 

ed to be due on the next preceding busmess-day. 

jSVc//i}>f 0 /ir 0 ».— The expression “ public holiday ” in- 
* eludes Sunda 38 : New 'Vears day, Christmas-day; if either 
of such days fall on a Sunday, the next following Monday: 
Gcod Friday; and any other day declared by the Local 
Government, nouficationmtbeoffiaalGaKtte, tobea 
public holiday. 


CHAPTER III. 

Fabties to Notes, Bnxs, and Cheques. 

26. Every person capable of contracting, according to 

Cbpaa^ to make, the law to which he IS subject, may 
&c., promissory notes, bind himself and be bound by the 
making, drawing, acceptance, indorse- 
ment, delivery, and negotiation of a promissory note, bill of 
exchange, or cheque. 

A minor may draw, mdorse, deliver, and negotiate such 
' hiatramems to as to bmd all parties 

except himself. 

Nothing herein contained shall be deemed to empower 
a corporation to make, indorse, or accept such instruments 
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except In cases in which, under the law for the time being 
in force, they are so empowered. 

27. Every person capable of binding himself or of 

being bound, as mentioned in section 
Agency. 2^^ himself or be bound 

by a duly authorized agent acting m his name. 

A general authority to transact business, and to receive 
and discharge debts, does not confer upon an agent the 
power of accepting or indorsing bills of exchange so as to 
bind his principal. 

An authority to draw bills of exchange does not of itself 
import an authority to indorse. 

28. An agent who signs his name to a promissory 
Liability of agent ®ote, bill of exchange, or cheque, with- 

signing. out indicating thereon that he signs as 

agent, or that he does not intend thereby to incur personal 
responsibility, is liable personally on the instrument, except 
to those who induced him to sign upon the belief that the 
principal only would be held liable. 


X3«n. 

ofx88z. 


29 A legal representative of a deceased person, who 
Liability of legal re- S'gns his name to a promissory note, 
presentaiivesigmng, bill of exchange, or cheque, is liable 
personally thereon, unless he expressly limits his liability to 
die extent of the assets received by him as such. 

80. The drawer of a bill of exchange or cheque is 

Liability of drawer. in case of dishonour by the 

drauee or acceptor thereof, to com- 
pensate the holder, provided due notice of dishonour has 
been given to, or received by, the drawer as hereinafter 
provided. 


81. The drawee of a cheque having suflScient funds of 
Liability of drawee the diawer in his hands properly ap- 

u, u j payment of such cheque 

must pay the cheque when duly required so to do, and^n 
default of such payment, must compensate the drawer for 
any loss or damage caused by such default. 
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82. la the absence of a contract to the contrarjithe 
Liabifatoofmakerof maker of a promissoz^ note and the 
note and acceptor o{ acceptor before maturity of a bill of 
ezcl^ge are bound to pay the amount 
thereof at maturity according to the apparent tenor of the 
note or acceptance respectively, and the acceptor of a Ml 
of eschange at or after maturity is bound to pay the amount 
thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or 
acceptor is bound to compensate any party to the note or 
bill for any loss or damage sastamed by him and caused by 
such default. 

88. No person exceptthe drawee of a bill of exchange, 
Onlydnmecanbe ordlorsomeof several drawees, OT 
acceptor except in a person named therein as a drawee 
need or for honour. gf gg acceptjr for 

honour, can bind himself by an acceptance. 

84. Where there are several drawees of a bill of ex- 
Acceptance by so- Change who are not partners, each of 

vent drawees not partr them can accept it ior himself, bnt 
none of them can accept it for another 

without his authority. 

85. In the absence of a contract to the contrary, who- 

T u., L _*• j ever indorses and delivers a negotiable 

Liability of indorser, ingtfgjnggt before maturity Without, In 

such indorsement, expressly excluding or making condi- 
tional his own liability, IS bound thereby to every subsequent 
holder, in case of dishonour by the drawee, acceptor, or 
maker, to compensate such bolder for any loss or damage 
caused to him by such dishonour, provided due notice of 
dishonour has been given to, or received by such indorser 
as hereiuafter provided. 

Every indorser after dishonour is liable as upon an in- 
strument payable on demand. 

86. Every pnor party to a negotiable instrnment is 
Liability of pnor hable thereon to a holder in due 

parties toboIdCT in due course until the instrument is duly 
satisfied. 
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87 . Thenater of « ptomissoijr note or cheque, the 
Maket.to™r,..a drewr of » bill of exchnnge until M- 

acceptor principals. cept&llC6,&Dd the acceptor, are. ID lu6 
absence of a contract to the contrary, respectively liable 
thereon as principal debtors, and the other parties thereto 
are liable thereon as sureties for the maker, drawer, or 
acceptor, as the case may be. 

88. As between the parties, so liable as sureties, each 

Pnor party a prin-- P^'or intheabsenceofacon- 

cipaimrespectofeach tract to the contrary, also Iiablethere- 
subsequent party. qq g principal debtor in respect of 

each subsequent party. 

IllusirahoH 

A draws a bill payable to his own order on B, who accepts, A 
afterwards indorses the bill to C C to D, and D to E As be- 
tween E and B, B IS the principal debtor, and A, C, ard D, are 
bis sureties. As between E and A, A is the princioal debtor, and 
C and D are his sureties As between E and C, C is the pnncd- 
pal debtor, and D is his surety 


89 . When the holder of an accepted bill of exchange 
» . enters into any contract with the ac* 

UK ys jp. ceptor which, under section 134 or 

X3S of the Ind<an Contract Act, 1872, would discharge the 
other parties, the holdei may expressly reserve his right to 
charge the other parties, and in such case they are not 
discharged. 


40 . Where the holder of a negotiable instrument. 
Dischargee oi indor* ^ithouc the consent of the indorser, 
ser’s liability, destroys or impairs the indorser's re- 

medy against a prior party, the indorser is discharged 
from liability to the holder to the same extent as if the 
instrument had been paid at msUurity. 


lllustrahon. 

A is the holder of a bili of exchange made payabie to the- 
order of B, which contains the following indorsements in 
blank 

First indorsement, “B," 

. Second indorsement, " Peter Williams," 
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Act 

nvi. 

■OftfSl. 


Third indorsement, ‘'Wright & Co,” 

Fonrth indorsement, "John Rossrio*’* 

This bill A pats in snit agrinst John Rosario, and strikes oat 
mnont John Rozano's consent, the indoisements by Peter 
Williams and Wnght ft Co A is not entided to recover any- 
thing firom John Rosario, 


41. An acceptor of a bil! of exchange already indorsed 
Acceptor bound, al- ^ tiot relieved from liibilitj by reason 
Ao^ lodmement that snch indorsement is forged, if be 
forged. Ijjjj reason to believe the 

indoraement to be forged tvhen he accepted the bill 


42. Acceptor of a bill of exchange draTo in a ficti- 
Acceptance of bill ilOQB name^ and payable to the draw- 
drawn in fictitious er's order, is not, by reason that such 
name is fictitious, relieved from liabi- 
lity to any holder in due course claiming under an in- 
dorsement by the same hand as the drawer^s signature, and 
pnrpordng to be made by the drawer. 

48 A negotiable instrument made, drawn, accepted, 
Negotiable instru- indorsed, or transferred without con- 
nieatmade,&c.,with- siderahon, or for a consideration 
out connderatiaa. creates no obligation of 

payment between the parties to the transaction But, if 
any such par^ has transferred the instrument with or 
without indonement to a holder for consideration, such 
bolder, and eveiy subsequent Iblder denying title from him, 
may recover the amount due on such instrument from the 
transferor for consideration or any prior par^ thereto 

ExctUum I — No party for waose accommodation a 
ncgooable instrument has been made, drawn, accepted, or 
indorsed, can, if he have ptid the amount thereof, recover 
thereon such amount from any person who became a party 
to such instrument for his accommodation 

Exuptim //.—No party to the instramint, who has 
induced any other party to make, draw, accent, indor8s,or 
transfer the same to him for a consideranon waich he has 
failed to pay or perform -in full, shall recover thereon 



amount 
'any) which 

r" ■r’’ 

44. \?hen the consideration for which' a perfoh 8ign^= 

■ pS. .b«-. » • f-r^n 

failure of nioney*con* or che(][uey consisted OT mon^j and' 
si^ation. originally absent in part, drl had' 

subsequently fculed in part, the sum which a holder standr^ 
ing in immediate relation with such signer is endtled Id, 
receive from him is proportionally reduced. 

jExphmftetir^'rhe drawer of a bill of exchange stands, 
in immediate relation with the acceptor. The maker of a 
promissory note, bill of exchange, or cheque^ stands in 
immediate relation with the payee, and the indorser with 
his indorsee. Other signers may by agreement stand in 
immediate relation with a holder. 



exceeding, , 

le has actually paiif or petfood. 


Illustratiott, 


A draws a bill on B for Rs. 500 payable to the order of A. B 
accepts the bill, but subsequently dishonours it by non>payinent. 
A sues B on the bill B proves that it was accepted for value as 
to Rs. 400, and as an accommodation to the plaintiff as to Bie 
residue. A can only recover Rs. 400. 


45. Where a part of the consideration for which a 
' Partial failure of person signed a promissory note, bill 
(^stderationnotooif of exchange, or cheque, though not 
astina of money. consisting of money, is ascertainaUe 

in money without collateral enquiry, and there has beeag 
failure ci that part, the sum which a holder standing in 
immediate relation with such signer is entitled h) receive.' 
from him is proportionally reduced. . ; 


45a.* Where a bill of exchange bas.been lost b^o^!; 
Holder’s right to it is ove^dlle, the. person who wa8i#e^* 
duphate of lost bill, holder of it may apply J0!,the;dra#er '; 
to give him another bill of tiie same ten6r,'givjngiis^4tv‘ 
lo the drawer, if lequiiea, to,indemhi^;him^ia^ntt'ait 
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peisons wbatevei in case tiw bill alleged to have been lost 
shall be found again. 

If the drawer, on request as aforesaid, refuses to give 
such duplicate bill, be may be compelled to do so. 


CHAPTER IV. 

Of Nbgotiation. 

40. The making, acceptance, or indorsement of a 
promiBBory note, bill of exchange or 
Delivery. cheque, IS Completed by delivery,' ao* 

tnal or constructive. 

As between parties standing in immediate relation, 
‘ delivery to be effectual must be made by the par^ making, 
acceptmg, or Indorsing the instrument, or by a person 
authorized by him in that behalf. 

As between sush parties and any holder of the instru* 
ment other than a holder in due course, it may be shown 
that the instrument was delivered ccndidonally or for a 
special purpose only, and not for the purpose of transfer- 
mg absolutely the property therein. 

A promissoiy note, bill of exchange, or cheque pay- 
able to bearer, is negotiable by the delivery diereof. 

A promissoiy note, bill of exchange^ or cheque payable 
to order, is negotiable by the holder by indorsement and 
delivery therem. 

47< Subject to the provisions of seebon 58 , a promia* 
Nmtnboii by de- mry note, bill of exchange, or cheque 
limy. ' payable to bearer, is negotiable by de- 

liv^ thereof. 

Exc^mir-k promissory note, bill of exchange or 
cheque delivered on condition that it Is not to take 
except m a certain events is not negotiidile, (except in the 
of a holder for value without notice of the condiUOTA 
wnleM such event happensi 



^ (ff ) A, the holder of a negotiable instrniaenbpamble.lp }' 

■ ^divers it to B’s agent to keep for B. The instrutaietit.hiB^bem '“v-V ^ 
^negotiated. - 

(&) A, the holder of a nemtiable instrument pajsdtle to b(»^, 
vhich IS in the hands of A’s ranker, who is at the time the braketH' 


of B, directs the banker to transfer tiie instrument to B’s credit in ^ !,' 
the banker's account with B. Thebanimr does so, and accord* '' 
inglj now possesses the instrnment as B’s agent. The instru* ' 
ment has been negotiated, and B has become the holder of it 


48. Subject to the provisions of section 58 , a promis- 
M^^iation by in* sory note, bill of exchange, or cheque 

, dorsement. payable to the order of a specified 

person, or to a specified person or order, is negotiable by . 
the holder by indorsement and delivery thereof. 

49. The holder ctf a negotiable instrument indorsed in 
Converaoa of in* blank may, without Signing his own 

'^rseTiieotmbtankin* name, by wnthig above the indorser's 
to^sementinfoll. agnaimg ^ direction to pay to any 
other person as indorse^ convert the indorsement in blank 
into an indorsement m fall ; and the holder does not there-, 
by incur the responsibility of an indorser. 


60. The indorsement of a negotiable hastniment fol- 
ESect of indorse* lowed by delivery transfers to the in- 

,iaent. dorsee the properly therein with the 

ngnt of former negotiation; but the indorsement may. by * ' 
express wo^s, restnct or exclude such right, or may merely 1 
. constitute the indorsee an agent to indorse the instrument 
-or to receive us contents for the indorser, or for some other 5 : 
^spfscified person. - . * 

f J T ! 


JUustreitoHS, 


mdorsements on different newtiabie^- 
strnments payable to bearer 1— . 


(a.). “ Pay the contents to C only.” 
<*.) '* Eqr C for my use.” 


, -.<A)”PayCformyase.«’ 

: - ^ w^er for the ac<innt'pf'B'”^>^^I>'-A^^^ 
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■Act These indorsements exclude the ileht of further nesotiation 
XXVI byC. 

(»)«PiyC." 

(/} " Pay C value in account with the Oriental Bank." 

Pay the contents to C, being part of the considenbon 
in a c^in deed of assignment executed C to the indorser 
and others." 

These indorsements do not exclude the nght of, further ne- 
gotiation by C 

51. Every sale maker, drawer, payee, or indorsee, or 
„„ ^ ^ all of several pint makers, drawer^ 

Who may negotiate or jndorsees of a negotiabie 

instrument, may, if the n^otiabilily of snch instrument has 
not been restrict^ or excluded as mentioned m section 50 , 
indorse and negotiate the same. 

Explaaaiicn. — ^Nothing in this section enables a maker 
or drawer to indorse or negotiate an instrament, unless be 
is in lairful possession or is holder thereof; or enables a 
payee or indorsee to indorse or negotiate an instrument 
unless he is holder thereof. 


A bill IS dnwn payable to A or order A indoraes it to B, the 
indorsement not containing the worda •' or order " or any equi valeot 
trords B may negotaate the instrument. 


52. The indorser of a negotiable Instrument may, I 7 
express words in the indorsement ex- 

or mahes it oondi- such liability or the ngbt 01 the m- 
tional. dorsee toreceivetbeamoontdoetbere- 

on depend upon the happening of a specified event, al- 
though such event may never happen. 

Where an indorser so excludes bis liabib^, and after- 
wards becomes the holder of the instrument, all inter- 
mediate indorsers are liable to him. 


HhainhOHt 

(a ) The indoner of a negotiable instmment signs his naffle» 
adding the words— 
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“ Without recourse.*’ 

Upon this indorsement he incurs no baUhty. 

(6.) a' is the payee and holder of a negotiable instrument. 
p;vrlT»iing personal liability 1^ an indorsement " without re* 
course,” he transfers the instrument to B, and B indorses it to C, 
who indorses it to A A is not only reinstated in his former 
rights, but has the tights of an indorsee against B and C. 

58. A holder of a negotiable mstrnment, who derives 

Holder denving title f'otn a holder m dae course, has 
from holder in due the rights thereon of that holder m 
course. course. 


Act 

ofi88x 


54. Subject to the provisions hereinafter contained as 

Instrument indorsed to crossed cheques, a negotiable la- 
in blank. strument indorsed in blank is payable 

to the bearer thereof, even although originally payable to 
order. 

55. If a negotiable instrument, after having been in- 
Conversion of in- dorsed in blank IS indorsed in full, 

donementinblankin- the amount of It cannot be claimed 
to indorsement in full, f mdojgej jg except by the 

person to whom it has been indorsed in full, or by one who 
derives title through such person. 

56. No writit^ on a negotiable mstrument is valid for 

Indorsement for part the purpose of negotiation if such 
of sum due. writing purports to transfer only a 

part of the amount appearing to be due on the mstrument; 
but, where such amount has been partly paid, a note to that 
effect may be indorsed on the instrument, which may then 
be negotiated for the balance. 


Legal representa- 
tive cannot, bydelr- 
very only, negotiate 
instrument indorsed 
by deceased. 


57. The legal representative of a 
deceased person cannot negotiate, by 
delivery only, a promissory note, bill 
of exchange, or cheqne payable to or- 
der, and indorsed by the deceased, but 
not delivered. 


N. li A.“*3* 
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Act 


S3EVI. 
or i88s. 


58. When a negotiable instrument has been lost, or has 
Instrument obtain* b®®** obtained from any maker, se- 
ed by unlawfnl means ceptoT, or holder thereof by means of 

*SSon? Of fof “ 

fnl consideradon, no possessor or in- 
dorsee who claims thro^h the person who found or so 
obtained the instrument is entitled to receive the amount 
due thereon from such maker, acceptor, or holder, or 
from any par^ prior to such bolder, unless such possessor 
or indorsee is, or some person throqgh whom he elaims 
ires, a holder thereof m due course. 

59. The holder of a negotiable mstrument, who has 
Instrument acquired acquired it after dishonour, whether 

after dishonour or by non-acceptance or non-payment 
when over-due. QQtice thereof, or after maturity, 

has only, as against the other parties, the rights thereon of 
hiB transferor: 


Provided that any person who, in good faith and for 
note consideration, becomes the holder, af- 
or bill. ter maturity, of a promissory note or 

bill of exchange made, drawn, or accepted without consider- 
ation, for die purpose of enablmg some party thereto to raise 
money thereon, may recover the amount of the note or bill 
fiom any prior party. 

Illtuhafton. 

Theaceeplor ofabill of ezebanfe, when he accepted it, de 
posited with the drawer certain goods as a collateral security fo 
the payment of the bill, with poaer to the drawer to sell the good 
and apply the proceeds in discharge of the bill if it were not pai 
at maturity, ^e bill not having been paid at maturity, tb 
drawer sold the goods and retained the proceeds, but indorsei 
the bill to A. A's title IS subject to the'same objection as th 
drawer's title 

60. A nogotiable instrument may be negotiated (ex 
Instrument negoti- ceptby the maker, drawee, or accepi 
able till payment or or after matunty) until payment 
‘aatisEution. satisfaction thereof by ihe make 

drawee, or acceptor at or after maturity, but not after sue 
payment or satisfaction. 
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CHAPTER V. 
Of Pbssektuekt. 


Act 

XXVI 

orzssx. 


61> A bill of eschange pajrable after sight must, if no 
Presentment for ac- ^“6 or P^ace IS specified therein for pre- 
ceptance. sentment, be presented to the drawee 

thereof for acceptance, if be can, after reasonable search, 
be found, by a person entitled to demand acceptance, with- 
in a reasonable time after it is drawn, and in business'hoors 
on a business-day. In default of such presentment, no 
party tnereto is liable thereon to the person making such 
default. 

If the drawee cannot, after reasonable search, be found, 
the bill is dishonoured. 

If the bill is directed to the drawee at a particular place, 
it must be presented at that place; and, if at the due date 
for presentment he cannot, alter reasonable search, be 
found there, the bill is dishonoured. 

• Wnere authorized by agreement or usage, a present- 
ment through the post-office by means of a registered letter 
is sufficienL** 

62. A promissory note, payable at a certain period 
Presentment of pro- Bfter Sight, must be presented to Che 

imssory note for sight, maker thereof for sight (if he can, af- 
ter reasonable search, be found) by a person entitled to 
demand payment, within a reasonable time, after it is made 
and in business-hours on a business-day. In default of 
such presentment, no party thereto is liable thereon to the 
person making such default. 

63. The holder must, if so required by the drawee of 
Drawee’s time for B bill of exchange presented to him 

deliberation. for acceptance, allow the drawee twen- 

lJ•^our hours (exclusive of public holidays) to consider 
whether hs will accept it. 


V. second para, ol s, fo hare 
bsen added by Act II. of i 88 s, s. 4 . ■ aare 
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^1881. 


64. Promissoiy notes, bllla of exchange, and cheque^ 
Pireienbnent 4 ar pay moat be presented for payment to the 
tteot. maker, acceptor, or drawee thereof, 

reapmbvely, by or on behalf of the holder as heremafter 
provided. In default of such presentment, die o&er par* 
ties thereto are not dable thereon to snch holder. ^ 
Where authoiued by agreement or usages a presenN 
meat through die poatoimce by means a registei^ letter 
is sufficient * 


'Where a prounsBory note is payable on 
demand, and is not payable at a specified place, no pre- 
sentment 18 necessary in order to charge the maker tberw. 

65. Presentment for payment must be made dnring 
Hour* for pment- u^ hours (A business, and, if at 

nient. a banker'^ witldn banking hours. 


FKaontmoiit for 
poymont of raatru* 
nent payabb after 
dataoraixht. 


66. A promissoiy note or bill of 
exchange, made payable at a specifi- 
ed period after date or sight thereaf^ 
most be presented for payment at 


maturity. 

67. A promissory note payable by instalments must be 
Fresentmantfiirpay presented for payment on the third 
nent of nnniinoiy day after the date fixed for payment 
^ paja we bj in- of each instalment ;knd noorpayment 
on such presentment has the same 
effect as non-payment of a note at maturi^. 

6&A promissoiy not^ bill of exchange^ or cheque, 
made, drawn, or accepted, payable at 
a specified place, and not elsewhere, 
mu^ in Older to charge any par^ 
thereto, be presented for payment at 
that place. 

69. A promiaory note or bill of exchange made, 
Instramentpayibb drawn, or accepted, payable at a spe- 
atiipecified pnob afied plac^ mos^ in order to cnarge 


Franubnent for 
payment of instranent 
payabb at aped&ed 
planu and not else* 


*;Tlie last pan. of a fix and the second pan. of s. 84 have 
been added by Act II. of 1885, a. 4. 
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f t 

"the maker or drawer thereof, be presented for payment at 
that place. 

70. A promissory note or bill of exchange, not made 
Presentment where payable as mentioned m sections 68 

no exclusive place spe* and 69 , must be presented for pay- 
cified. mgnt at the place of business (if any), 

or at the usual residence of the maker, drawee, or accept- 
or thereof, as the case may be. 

71. If the maker, drawee, or acceptor of a negotiable 
Prucntment when instrument, has no known plaw of 

maker, Stc., has no business or fixed residence, and no 
known place o£ basi* place is specified in the instrument for 
ness or residence. presentment for acceptance or pay- 
ment, such presentment may be made to him in person 
wherever he can be found. 

72. “Subject to the prowsions of section 84 ,”* ^ 
Presentment of che* cheque must, in order to charge the 

quc to charge drawer, drawer, be presented at the bank upon 
wluch it is drawn before the relation between the drawer 
and his banker has been altered to the prejudice of fbe 
drawer. 


78. A cheque must, in order to charge any person ex- 
Presentmentofche- cept the drawer, be presented within 
que to charge any a reasonable dme after delivery thereof 
other person. by SUch person. 

74 . Subject to the provisions of section 31 , a negoti- 
Presentment of in* able instrument payable on demand 

^ument payable on must be presented for payment within 
a reasonable time after it is received 
by the holder. 

75. Presentment for acceptance or payment may be 
Presentment by or *0 tbe duly authonzed agent of 

rep resenta* the drawee, maker, or acceptor, as the 

lere the drawee, 
has died, to his 


Negotiable Instni' 


assignee of insolvent. 


case may be, or, wl 
maker, or acceptor 


ments Act Amendment Act (VI. of 1897), s. a. 


#• 

Aet 

Xxvi. 

ofiSSi, 



w ^KsooioASt* iHsnnniiHTf 

Act 

XXVX, *® 84 l repre^tftUvB, or, vhere he has been declared an to. 
of 1881. solvent, to his assignee. 

I 

70 . No presentment for payment is necessary, and 
When preseatmeDt the fnstmment is d}shoDonred at Ae 
unnec^ry. doe date for presentment in any of 

the toliowmg cases 

(n) if the maker, drawee, or acceptor, intendcoalfy 
prevento the presentment (tf the mgti umgnt ; or, 

if the instrument being payable at his place of 
business, he closes such place on a business* 
day during the usual business'bours, or, 

if the instrument being payable at other 
specified place, neither he nor any person 
au Aonsed to pay it attends at such place dunng 
Ae usuid buBine8B*hours, or, 

if the instrument not being payable at any spedfied 
place, he cannot, ^ter due search, be found; 

(d) as against any parly sought to be charged Aere* 

wiA, if he has engaged to pay notwiAstandmg 
non'presentment; 

(e) aa against any party if, after matutiQr, wiA 

knowledge tMt Ae instrument has not been 
presented— 

he makes a partpayment on account of the amount 
due on me mstrument, ' 

or promises to pay Ae amount due Aereon to 
whole or m part, 

or oAerwiae waives bis right to take advantage of 
' any default m presentment for payment ; 

(d) as against the drawer, if Aa drawer could not 
Buffer damage from the want of aucb present* 


ment. 
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for payment. pgyjy jjggpg^ jjgajs' w'ith, or delivers 

back such bill as to cause loss to the holder, he must con* 
pensate the holder for such loss. 

CHAPTER VI. 

Os pAYltSNT AND iKTBRESr. 

78 . Subject to the provisions of section 82, clause (e)^ 
To whom payment payment of the amount due on a pro- 

shonld be made. missory note, bill of exchange, or cbe* 
que, must, in order to discharge ti» maker or acceptor, be 
made to the holder of the instrument. 

79 . When interest at a specified rate is expressly made 
Interest when rate payable on a promissory note or bill 

speciGed. of exchange, interest shall be calculat* 

ed at the rate specified on the amount of the principal 
money due thereon from the date of the instrument, until 
tender 01 realization of such amount, or until such date 
after the institution of a suit to recover such amount as the 
Court directs. 

80 . When no rate of interest is specified in the instru* 
Interest whea norate ment, interest on the amount due 

speafied. thereon shall, except in cases provided 

for by the Code of Civil Procedure, section 532,* be cal- 
culated at the rate of six per centum per annum, from the 
date at which the same ought to have been paid by the 
party charged, until tender or realization of the amount 
due thereon, or until such date after the institution of a suit 
to recover such amount as the Court directs. 

■Explana/an.’^When the party charged is the indorser 
of an instrument dishonoured by non-payment, he is liable 


77. When a bill of exchange, accepted payable at a 
t u specified bank, has been duly present- 
for nStty^dS ed there for payment and dishonoured, 
ing with bill presented if the banker so negligently or impro- 


Act 
IXXVI. 
of x88s. 


* See Act XIV. of 1882, s 3, 
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to pay interest only from the time that he receives notice of 
ftedidumour. 

81. Any person liable to pay, and called upon by die 

Delivery of metre. ^ pay &e amount doe 

meet on peyment, or on a promissory note, bill of ezchangCt 
indemnity in ease of gy cheque, is before payment; entitled 
to tove It ahown, and is, on payment, 
entitled to have it delivemd up to him, or. if the instrument 
is lost or cannot be produced, to be indemnified 
any further claim thereon against him. 


CHAPTER VII. 


Oy Discbabox vwoxl Lusiun on Noras; Bius, 
AKD Cbiqubs. 


88 The maker, acceptor, or indorser, respectively, 

DiKhnrce frtmlii- ofa negotiable insttument, IS discharg- 

bility^ ed from liability tbereon— 

(tf) to a holder thereof who cancels such acceptor's or 
^ , indorsed name with mtent to dis- 

by eancdlaUon f jp gU parties claim- 

ug under such holder ; 

li) to a holder thereof who otherwise dtschaiges toA 
maker, acceptor, or indorser, and to 
by release; ajj pg„jgg deriving title under such 

holder after notice of such discharge ; 


(e) to all parties thereto, if the instrument is f 
' bearer, or has been indorsed in WanK, 

payment. gnd such maker, acceptor, or indorser, 

payment in due course of the amount due thereon. 

88. If the holder of a bill of exchange 

h?32sr.S:.*?G: •« »* 

tmnty-four hoars to whether he will accept the same, to 
accept. previous parties not consenting w 



'li^loch^holdbr. 


dwque 
duly presentM and 
drawer damaged 
thereby. 


^1.’!^?'' 84* (/) Wher§ a cbeque is not presented'fo:?;.^yi?r- 

When cheque not a reasonable 

^ dub oresen^ and issue, and the drawer or person' Cft' 
whose account it is drawn had jihe*^ 
, right, at the dme when presentnient; 

' oughttohavebeeninade,a8betweenhimself8ndthebanker, 

^ to have the cheque paid, and suffers actual damage 
duongh the delay, he is discharged to the extent of such 
damage, that is to say, to the extent to wluch such drawer 
or person is a creditor of the banker to a larger amonnt 
dian he would have been if such cheque had been paid. 

(a) In detemuning what is a reasonable tim^ regard 
f shall be had to the nature of the instrument, the usage of 

• trade and of bankers, and the facts of the particular case. 

C?) The holder of the cheque as to which such drawer 
' or person is so discharged shall be a creditor, in lien of 
such drawer or person, of such banker to the extent of 
such discharge and entitled to recover the amount from 
him. 

* 

lUiuiraiims. 

Rs *,000, and, when the cheque 

’ 1 “ *‘‘® »«®t »t- The 

'' the cheque is presented The drawer isdis- 

? ““ ■P““ “« l».i to tt. 

“ f ^ Umballa on a bank in Calcutta’- 

' ® before the cheque could be presented in ordinary 

course A is not discharge, for be has not snfiered 

. damage throngh any delay m presenting the cheque. - V 

«8S. Where a cheque payable to order purports toS^^,' 
aeque payable to ^indorsed by or on behalf of the’navfe*. 
order. jjjg s. diBfthar.w«t Kb 
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Act 

xxvz. 
pf i88x. 


86. If the bolder of ft bill of exchange ftcqulescts in ft. 

qoabfied ftcceptance, or one limited 
inr^iw hSjS 4 to part of the sum mentioned m the 
qualified or limited bill, Of vhich substitutes a different 
aocepunce. pj^ce or time for payment, or which, 

where the drawees are not partners, is not signed by ail thei 
drawees, all preidous parties whose consent is not obtained 
to such acceptance are discharged as against the holder 
and those claiming under him, unless, on notice given by 
the holder, they assent to such acceptance. 


JBxf^anahott^Kn acceptance is qualified'- 

(d) where It is conditional, declaring the payment to 
dependent on the happenii^ of an event 
therein stated ; 

(i) where it undertakes the payment of part only of 
the sum ordered to be paid ; 

(r) where, no place of payment being specified on 
the order, it undertakes the parent ftt a 
specified place, and not otherwise or else- 
where j or where, a place o! payment being 
specified in the order, it undertakes the pay- 
ment at some other place, and not otherwise 
or elsewhere ; 

fd) where it undertakes the payment at a tune other 
than that at which, under the order, it would 
be legally due. 


87. Any material alteration of a negonable instrument 
muiMial renders the same void as against any 

^^^^hoisapartytheretoatthetime 

of making such alteration, and does not consent there^ 
unless it was made in order to carry out the common 
Intention of the onginal parties ; 

and any such alteration, if made by an 

ana uuy chirees faB mdorser from all bability 


thereof. 
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The provisions of this section are subject to those of 
sections so, 49 , 86 , and 125 . 

88 . An acceptor or indorser of a negotiable instru* 
^ ^ . . ment is bound by his acceptance or 

bound*’nXthS“ indorsement, notwithstanding any 
ing previous altera* previous alteration of the instru* 
tion. ment. 


Act 
XKVI. 
of i88x. 


89. Where a promissory note, bill of exchange, or 
Payment of instru- cheque, has been materially altered, 
ment on which altera* but does not appear to have been so 
tion IS not apparent, altered, 

or where a cheque Is presented for payment which does 
not, at the time of presentation, appear to be crossed, or to 
have had a crossing which has been obliterated, 

payment thereof by a person or banker liable to pay, 
and paying the same according to the apparent tenor 
thereof at the time of payment and otherwise In due course, 
shall discharge such person or banker from all liability 
thereon j and such payment shall not be questioned by 
reason of the instrument having been altered, or the 
cheque crossed. 


80. If a bill of exchange which has been negotiated 
EvtinEuishment of Is, at or after maturity, held by the 
nghts of action on bill acceptor in bis own right, all rigbs of 
action thereon are extinguished. 


in acceptor’s han^. 


CHAPTER Vin. 

Of NoncK of Dishokour. 

91. A bill of exchange is said to be dishonoured by 
Dishonour by non* non-acceptance when the drawee, or 
acc^tence. one of several drawees not faein^ 

partners, makes default in acceptance upon beine duly 

presentment is ex- 
cused, and the bill is not accepted. 
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3^1 Where the drawee is Incompeieat to contract, or the 
of fSSi. J®c®Pf“ce ie qiuriSed, the bill maj be tnaM as dis^ 
honoured. 

92. A promissory note, bill of exchange, or cheque, is 
Dishonour bjr non- eaid to be dishonour^ by non-pay^ 
payment. ment, when the maker of die notei 

acceptor of the bill, or dmwee of the cheque, mohiw 
in payment upon being duty required to pay the s fl w iff r 

98 When a promissory note, bili of exchange, or 
By and to whom cheque, 18 dishonoured by non*accept* 
noticeahouidbeaivon, ance or non-payment, the holdn 
thereof, or some party thereto who remains liable thereon, 
must give notice that the instrument has been so dis- 
honoured to all other parties whom the holder seeks to 
make severally liable thereon, and to some one of several 
parties whom he seeks to make jointly liable thereon. 

Nothing in this section renders it necessary to give 
notice to the maker of the dishonoured promissory note, or 
the drawee or acceptor of the dishonoured bill of exchange 
or cheque. 

94. Notice of dishonour may be given to a duly author- 
Mode in W fa i e h '^ed agent of the person to whom it 
notice may be given, is required to be given, or, where he 
has died, to his legal representative, or where he has been 
declared an insolvent, to bis assignee ; may be oral or writ- 
ten ; may, if written, be sent by post; and may be in any 
form ; bnt it mnst inform the party to whom it is given, 
either in express terms or by reasonable mtendment, that 
the instrument has been di^noured, and in what way, and 
that he will be held liable thereon; and it must be given 
withm a reasonable time after dishonour, at the place of 
business or (in case such parqi has no place of bnsmess) at 
the residence of the par^ for whom it is mtended. 

If the notice Is duly directed and sent by post and m^ 
4 iarneB, such miscamage does not render the notice invalid. 



V 

* A 










'^6> Any party receiiripg notice of ‘'dishono^^tnti^in,:'^ 
?f.;^te(ieivingmBst order to render any prior party 
;^ti»i5imt noticed dig* to himself, give notice of dishonour tO''^-^'" 
-|hononr. gjuj, pJ^J^y ^ reasonable 

t unless such party other^rise receives due notice as pr^ 
'videdby section 93 . /' ■'■ 

,< 86> When the Instrument is deposited with an agent 
Agent for pmw. for presentment the agent is entitled 
i nent. to foe same time to give notice to his 

V principal as if he were foe holder giving notice of dis- 
^ honour, and the prmdpal is entitled to a further like period 
- to i^ve notice of dishononr. 



67. When the party to whom notice of dishononr is 
menpartytowhoin despdched IS dead, but the party de* 
notice given » dead, spatching the notice is ignorant of his 
death, foe notice is sufficient. 


ko^r*ia*’nnae^ 0* dishonour IS 

sary. necessary — 

(a) when it is dispensed with by foe party entitled ' 
thereto ; 

(i) m order to charge foe drawer, when he hat 
countermand^ payment; 

(f) when foe party charged could not suffer damage 
for want of notice ; 1 

(<0 when foe party entitled to notice cannot, after, 
due search, be found ; or foe party bound to 
give notice is, for any other reason, unabl^ ^ 
without any fault of his own, to give it ; ' ' 

(«) to chaige the drawers, when the acceptor is aim’ 
a drawer; 

)r- 
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CHAPTER IX. 

Of NonMfi ahd Froxest. 


99. When a promlssonr note or bill of exchange has 
^ been dishonoured by non>accep!ance 

Noting. or non-payment, the holdermay cause 

such dishonour to be noted by a notary public n^ the 
Instrument, or upon a paper attadbed thereto, or partly 
upon each. 

Such note must be made within a reasonable time after 
dishonour, and must specify the date of dishonour, the 
reason (R any) assigned for sneh dlshononr, or, if the m* 
stmment has not been expressly dishonoured, the reason 
why the imlder treats it as dishonoured, and the notary’s 
charges. 


too. When a promissory note or bill of exchange has 
been dishonoured by non-acceptance 
Protest. non-payment, the holder may, with- 

in a reasonable time, cause such didionour to be noted and 
certified by a notary public. Such certificate is called a 
protest. 

When the acceptor of a bill of exchange has become 
Protest lot better Insolvent, or his credit has been pub- 
secanty. licly impeached before the malunty of 

the bill, the bolder may, within a reasonable time, cause a 
notary public to demand belter secnritj^ of the acceptor, 
and, on Its being refused, may, within a reasonable time, 
cause such facts to be noted and certified as afotesam. 
Sucb certificate is ^led a protest for better security. 


101. A protest under section lOO 

Contents of protest, jjjust Contain — ' 

(a) either the instrument Itself or a literai transcript 
of the mstmment, and of everything written 
or printed thereupon ; 

(i) the name of the person for whom, and aga^ 
whom, the instrument has been piotestea} 
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(f) E Statement that payment or acceptance or 

better security, as the case may be, has been ^ ,88x, 
demanded of such person by the notary 
public ; the terms of his answer (if any), or a 
statement that he gave no answer, or that he 
could not be found ; 

(d) when the note or bill has been dishonoured, 
the place and time of dishonour ; and, when 
better security has been refused, the place 
and time of refusal; 

(<) the subscription of the notary public making 
the protest; 

(/) in the event of an acceptance for honour, or of 
a payment for honour, the name of the per- 
son by whom, of the person for whom, and 
the manner in which, such acceptance or 
payment was offered and effected. 

A notary public may make the demand mentioned in 
clause (f) of this section either m person or by bis clerk, or, 
where authorized by agreement or usage, by registered let- 
ter.* 


102- When a promissory note or bill of exchange is 

of such protest must be given, instead 
of notice of dishonour, in the same manner and subject 
to the same conditions ; but the notice may be given by the 
notary public who makes the portest. 


108. All bills of exchange drawn payable at some 
Protest for non-pay Other place than the place mentioned 
ment after dishonour as the residence of the drawee, and 
by non-acceptance. dishonoured by non-accept- 

anc^ may without further presentment to the drawee, be 
protested for non-payment, in the place specified for pay- 
ment, unless paid brfore or at ihaturity. 


♦"This para‘has been added by Act II. of 1885, s. 5 
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^Vl. exchange must be protested for 

eCiBSii 0*1 tatiign ^iBhonourwbensuchprotestisrequired 

by the leir of the place where tbcgr an 
dmwn. 

104A. For the purposes of this Act, where a bdl or 
When noting equt- note IS required to be protested with' 
valent to protest. m a specihed time, or before some fm^ 
tber proceeding is taken, it is sufficient that the bill has 
been noted for protest before the expiration oS the ipecified 
time or the taking of the proceeding ; and the formal pro- 
test may be extended at any time thereafter as of the date 
of the noting,* 


CHAPTER X. 

Of RsASOvmx Tims. 

105< In determining what is a reasonabie time for 
presentment for acceptance or pa>- 
mml, for glniv i»li« d di^nw 
and for noting, regard shall bo had to ilie nature (of the 
Instrument and the usual couise of dealmg with rehpect 
to similar instruments ; and, in calculating such time, pub- 
lic holidays shall be excluded. \ 

106. If the holder and the party to whom notici of , 
Rensniable fame of dishonour i8 given carry on busii as 
etving notice of dm- or live (as the case may be) in differ mt 
honour. places, such notice is given withii a 

reasonable time if it is despatched by the next post, or w 
tbe day next after the &y of dishonour. < 

If the ssdd parties cany on busmess or hve in tbe sanie 
i TlP fi g, such notice is given within a reasonaMe thne if it ffi 
despatched in time to reach its destination on the day nen 
after the day of dis^our. , 


Si 104A has been inserted Act U. of 1885, ^ 
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107. A parly receiving notice oJ dishonour, who seeks Art 

Reasonable time for to enforce his right sgiiust a prior 
transmittiD£r such no> party, transmits the notice within a * 
tice. reasonable Ume if he transmits it within 

the same time after its receipt as he would have had to give 
notice if he had been the holder. 


CHAPTER Xf. 

Of Acceptance and Faymenf foe Honour and Reference 
IN Case of Need. 

108. When a bill of etchange has been noted or pro- 
Acceptance for hon- tested for non-acceptance, or for better 

our. security, any person, not being a party 

already liable thereon, may, with the consent of the holder, 
by writing on the bill, accept the same for the honour of 
any paity thereto.’ 

109. A person desiring to accept for honour must, by 
How acceptence for Writing on the bill Under bis hand, de- 
honour must be made, clare that he accepts undei protest the 
protested bill lor the honour of the drawer, or of a paiticu- 
lar indorser whom he names, or generally for honour.f 

1 10. Where the acceptance does not CEpress for whose 
Acceptance not spe* honour it Ismade, It shall be deemed 

cifying for whose hon- to be made for the honour of the 
our It IS made. drawer. 

111. An acceptor for honour binds himself to all par- 

Liability of acceptor subsequent to the party for whose 

for honour. honour he accepts to pay the amount 

of the bill if the drawee do not ; and such parly and ail 
prior parties are liable, in their respective capacities, to 


* . sentence of this section has been repealed by 

Apt IL of nSs, s. 7, and has, therefore, been omitted, 
t As amended by Act II. of 1885, s. 8. 

N. I. A«**4. 
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Art compenttte the acceptor for honour for all loss or damase 
ol iBSii ® consequence of such acceptance. 

But an acceptor for honour is not liable to the holder 
of the bill unless it is presented or (in case the addiess 
given by such acceptor on the bill Is a place other than the 
place where the bill is made payable) forwarded for pre* 
sentmenti not later than the day next after the day of its 
maturity. 


112. An acceptor for honour cannot be chaiged un* 
When aeeeptor for the bill has, at Its maturity, been 
^nour nay be diaiv presented to the drawee for payment, 
* and has been dishonoured by him, and 

noted or protested for such dishonour. 


118. When a bill of exchange has been noted or pro* 

Paymentforhonoar. for noa.paym.nt, any person 

may pay the same for the honoui of 
any party liable to pay the same, provided that the person 
so paying, "oi his agent in that behalf,"' has prevtonsly 
declared before a notary public the paity for whose honour 
he pays, and that such declaiation has been recorded by 
such notary public. 


114. Any person so paying is entitled to all the rights. 
Right of payer for ® respect of the bill, of the holder at 

hononr. the time of such payment, and may 

recover, from the party for whose honour be pays, all sums 
so paid with interest thereon, and with all expenses properiy 
incurred In making snch payntenb 

115. Where a drawee in case of need is named in a 
Drawee in cose of bdi of exchange, or in aiyr indorse* 

need. mentthereon,the bill is not dishonour- 

ed until It has been dishonoured by such drawee. 

116. A drawee, in case of need, may accept and pay 
Aooeptanoe and pay foe bill of exchange without previous 

, 'ment without protest, protest. 


The wotds quoted have been inserted hy Act II, of i88jt 9* 
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CHAPTER XII. 

Of COHPEKSATIOK. 


Act 

XXVI. 

OllNx. 


117 . The ccmpensation payable ia case of dlshononr 
Kutes as to conpcQ* of a proDiissoiy nof^ bill of exchangej 
sation. or cheque, by any parqr liable to the 

holder or any indorsee, shall (except in cases provided for 
by the Code of Civil Procedure, section 532*) be deter* 
mined by the following rules 

(u) the holder is entitled to the amount due upon the 
instrument, together vridi the expenses pro* 
perly meurr^ in presenting, noting, and 
pr''testmg it ; 

( 6 ) when the person charged resides at a place 
different from that at which the instrument 
was payable, the bolder is entitled to receive 
such sum at the current rate of exchange 
between the two places ; 

(c)an indorser, who, being liable, has paid the 
amount due on the same, is entitled to the 
amount, so paid, with interest at six per 
centum per annum, from the date of pay- 
ment until tender or realization thereof, to- 
gether with ail expenses caused by the dis- 
• honour and paymrat ; 

(rfj nhen the person charged and such indorser reside 
at different places, the indorser is entitled to 
receive such sum ^ the current rate of ex- 
change between the two places; 

(0 the party entitled to compensation may draw a 
bill upon the party liable to compensate him, 
payable at sight or on demand, for the 
amount due to him, together with all expenses 
properly incurred by him. Such bill must be 
accompanied by the Instrument dishonour^ 


* See Act XIV. of 1883,5.3. 
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and the protest thereof (if any). If such bill 
IS dishonoured, the party diAononring the 
same is liable to make oompensitou mere- 
of In the same manner as in the case of Ae 
ordinal bill. 


CHAPTER Xlir. 

SnoAL Rulss of Evidbkce. 

PresuMphon ai to US. Until the contrary is proved, 
*”**'^*** the following presumptions shall be 
made*— 

(a) that every negotiable instrument was made or drawn 
c I. for consideration, and that every such 
“ * instrument when it has been accepted, 

indoised, negotiated, or transferred, was accepted, indorsed, 
uegotiat^/ or transferred for consideration ; 

(b) that every negotiable Instni- 
aitodatei Qtsnt beating a date was made or 

drawn on such date; 

as to ti«e of ac- (f) that every accept^ bill of ev- 
oeptance , change WAS accepted within a reason- 

able lime after Its date, and before its matnri^ ; 

08 to time of ttaoa- . (‘0 that every transfer of a nogou- 
fer j able instrument was made before in 

maturily ; 

Bsbioiderol indone- W that the indorsements appea^ 
nents i fog upon a negotiable instrument were 

i^e m the order in which they appear thereon ; 

(/) that a lost promissory note, 
as to itanip ; yy qJ exchange, or cheque, was duly 


(g) that the holder of a negotiable mstrument is a 
ihattolderwaholdw holder in due course : Piwided imt, 
li duB^ree. where the mstiument has been obtain- 

ed from Its lawful owner, or from any perron m iawm 
emtody thereof, by means of an offence or fraud, ot nas , 
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been obtained, from tire maker or acceptor thereof, by 
means of an offence or fraud, or for unlawful consideration, 
the burthen of proving that the holder is a holder in due 
course lies upon him. 

119. In a suit upon an instrument which has been 

Presumption on proo! dishonoured, the Court shall, on proof 
of protest. of the protest presume the fact of 

dishonour, unless and until such fact is disproved. 

120. No maker of a promissory note, and no drawer 
Estoppel against de< of a bill of eschange or cheque, and 

nying origin^ validity no acceptor of a bill of exchange for 
ot instrument. jj,g honour of the drawer, shall, in a 

suit thereon by a holder iu due couise, be permitted to 
deny the validity of the instrument as originally made or 
drawn. 


121. No maker of a promissory note, and no acceptor 
Estoppel against of a bill of exchange payable to, or to 

JScetoiK? the order of a specified person, shall, 
in a suit thereon by a holder m due 
course, be permitted to deny the payee’s capacity, at the 
date of the note or bill, to indorse the same. 

122. No indorser of a negotiable instrument shall, in 
Estoppeiagainstde- Suit thereon by a subsequent holder, 

nying signature or ca- be permitted to deny the signature or 
capacity to contract of any prior parly 
to the instrument, 


parity of pnor party. 


CHAPTER XIV. 

Of Crossed Cheques. 

128. Where a cheque bears across its face an addition 
Cheque crossed gone' of the words " and company ” or any 
^ I < , abbreviation thereof, between two 

parallel transverse lines, or of two parallel transverse lin-s 
simply, either with or without the words “not neffoiiable " 

shall be deemed to be crossed generally. ^ 


Act 
XXVI. 
of iSSi. 
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124. Where a cheque bears across its foce an addition 
Cheque crossed Spe oi a banker, either with 

cially. or without the words “not nsgotiable,'* 

that addition sliall be deemed a crossing, and the cheque 
shallbe deemed to be crossed specialJy, and to be crossed 
to that banker. 

. 125. Where a cheque is uncross* 

Crossing after issue, Hjg holder may cross it geneialiy 

or specialty. 

Where a cheque is crossed generally, the holder may 
cross it speciaily. 

Where a cheque is crossed generally, or qieciaiiy, the 
holder may add the words “not negotiable." 

Where a cheque is crossed specially, the banker to 
whom it IS crossed may again cross it speciaily to another 
banker, his agent, for collection. 

126. Where a cheque is crossed generally, the banker 
Payment of cheque on whom It is drawn sliall not pay It 

crossed genenVy. otherwise than to a banker. 

Where a cheque is crossed specially, the banker on 
Payment of cheque vhom it IS drawn sbali uot pay It 
crossed specially. otherwnse than to the banker to whom 
It is crossed, or his agent, for collection. 

127. Where a cheque is crossed specially to 
Payment of cheque than one banker, except when erw 

crossed specially more to an agent for the purpose (n coliec* 
than once. jjjg banker on whom it is drawn 

shall refuse payment ther^. 

128. Where the banker, on whom a crossed Aeque 
Pavment in due “ ^rawD, has paid the same in duo 

coulse ot ctoaed course, the banker paying the cheque 

cheque. and (in case such cheque has come to 

Uie hands of the payee)the drawer thereof 

beentiUed to the same be placed m the »me 

position in all respects, as they would 

Wled to, and placed in, if the amount of 

been paid to, and received by the true owner thereof. 
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129. Any banker paying a cheque crossed generally 
Payment of crossed olhem ise than to a banker> or a cheque 
cheque out of due cTossed Specially othernise than to 
the banker to nhom the same is cross- 
ed, or his agent, for collection, bemg a banker, shall be 
liable to the true owner of the cheque for any lo^ he may 
sustain owing to the cheque having been so paid. 

ISO. A person taking a cheque crossed generally or 
Chequebearingr**not specially, bearing, in either case, the 
negotiable.” words “not negotiable,” shall not 

have, and shall not be capable of giving, a better title to 
the cheque than that which the person from whom he took 
It had. 

181. A banker, who Las, in good faith, and without 
Non-iiabitity of negligence, received payment, for a 
banker receiving paj- customei, of a cheque crossed ue- 
ment of cheque. ^ specially to himself. Shall 

not, in case the title to the cheque proves defective, incur 
any liability to the true owner of the cheque by retson only 
of having received such payment. 


CHAPTER XV. 

Of Bats is Sets. 

182. Bills of exchange may be drawn in parts, eac 
Set of bills. niKabered, and containhj 

, , a provision that it shall continue pai 

able only so long as the others remain unpaid. All th 

constitute 

only one bill, and is extinguished when one of the parts i 
a separate bill, would be extinguished. * 

«reIi.bteo««chpa 


Act 
XXVI. 
of i88s. 
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188. As between holders in due course of different 
parts of the same set, be who first ac- 
quired title to his part IS entitled to 
the other parts and the monejr repre- 
sented by the bill. 


Holder of first-ac- 
quired part entitled to 
an. 


CHAPTER XVI. 


Of International Law. 


184. In the absence of a contract to the contrary, the 
LawRovenungliabt- babilily of the maker or drawer of a 
Iityof maker, acceptor foreign promissory note, bill of ex* 
5* indLiwr of foreijrii change, or cheque, is regulated in all 
instrument. essential matters by the law of the 

place where he made the instrument, and the respective 
liabilities of the acceptor and indorser by the law of the 
place where die instrument is made payable. 


lUmtrahm 

A bill of Bxchange was drawn by A m CaMomin, where the 
rate of iDterBStisa5 per cent, and accepted by B, parable m 
Wasbington, where the rate of interest is o per cent The bill is 
indorsed in British India, and is dishonoured An action on the 
bill IS brought against B in Snlish India He is liaWe to jay 
interest at uie rate of 6 per cent only , but, if A is cba^a as 
drauer, A la baUe to pay inieiest at the rate of aS P®* 


185. Where a promissory note? bill of exchange, or 
Law of olace of pay- cheque, IS made payable in a different 
itn.nt governs dimn- place from that m which it is made or 
our. indorsed, the law of the place where 

it rs ynydfl payable delrn'mines what constitutes diAonour, 
and what notice of dishonour is sufficient. 


lUustmton 

A bill of exchange drawn and indorsed 
accepted payable in Franco, 1 1 dishonoured. ITie ^ 

It to be protos.cd for such dishonour, and g ves J ? 

accordance with the law of France, though nrt «“ 

the rules herein contained in respect of bills which are not fotmg . 

The notice is sufficient. 
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186. If a negotiable Instrament is made, dravfn, ac* Act 

* Instrument made, cepted, or indorsed out of British In- XKVI 
&c., out of British In- dia, but in accordance frith the law of 
1 British India, the circumstance, that 

* ^ * any agreement evidenced bj such in- 

' strument is invalid according to the law of the country where- 
I in it was entered inio, does not invalidate any subsequent 
acceptance or indorsement made thereon in British India. 

187. The law of any foreign country regarding pro- 
Presumption as to missoty notes, bills of exchange, and 

forugnlarr. Cheques shall be presumed to be the 

same as that of British India, unless and until the contrary 
is proved. 


CHAPTER XVII.* 

Notaries Pubuc. 

188. The Governor-General in Council may, from 
Power to appoint time to time, by notification in the 

notanes public. Official Gazette, appoint any person, 
by name or by virtue of his office, to be a notary public un- 
der this Act, and to exercise his functions as such within 
aw local area, and may, by like notification, remove from 
office any notary public appointed under this Act. 

189. The Governor-General in Council may, from 
Power to matte rules time to time, by notification in the offi- 

for notanes pubhc. cial Gazette, make rules consistent 
with this Act for the guidance and control of notaries 
public appointed under this Act, and may, by such roles 
(among other matters), fix the fees payable to such notaries. 

SCHEDULE. 

[Repealti hy Aci XII of i8gi, Sck, L] 

* Ch. XVII. has been inserted by Act II. of i8Ss s lo. 
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ACT X. OF 1873 
(The Man Oaths Act, 1878).^ 

[iSf modified up io October tgog.] 


Recsived the Gi-G.’s Assent on the 8th April 1873. 


An Act to consolidate the Law relating to Judietal Oaths, 
and for other purposes. 

Whereas it is e^edient 10 consolidate the law relating to 
p „ judicial oaths, affirmations, and declara- 

■ tions, and to repeal the law relating to 

official oaths, affirmations, and declarations ; It is hereby enacted 
as follows: — 

/. — Prelmtnary, 

It extends to the whole of British India, and so far as regards 
Local extent suWects of Her Majesty, to the lemtories 

of Naute Princes and States in alliance 
with Her Majes^. 


.B and Reasons, see GaseHe of India, 

in Council, see ffc-i, 1877, Supplement 
\ i’ 4 >«pplemcnt, pp. 3, 233, 235 to 246, 281, 395, and 410; 

1873, Extra Supplement, pp I to 8. .jyo. ou^io. 

Act X. of 1873 has been declared in force in— • 

‘‘>'»Santhal Parganas Settlement Re. 

( 4 ) by the Bn&h Baluchistan Uws Regulation 


3,000.— 4.IX. 1909 
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OkTBS. [Acts 

[Cmae/iemta/.] hy iht Act (Z//: ^ 

iS^6). 

2. \Rtptd ^ enaebntnfi.'^ Reputed ikt Sepading Act 

8. Nothing heraln contained applies to proceedings before 
Saving of certsiB oaths Coorts-maitial,* or to oaths, affirma* 
and afiBrmations, ttons, or declarations prescnbkl by any 

law which under the pronsions of the Indian Councils Act, i86i,t 
the GoTernor«Geoenl In Counai has not power to rsppeal. 

2I/—A«tiotitp to admmuttr Oaths and Afflrmaitm. 

4< The folioiring Courts and persons are authorised to ad- 
Asthority to adnunister mmister, by themselves or by an officer 
oaths and affiraiationa. empowered by them in this behalf, 
Ofl fho and affirmations in discharge of the duties, or luexercise of the 
powers, imposed or conferred upon them respectively by law > 

(a) Ail Courts and persons havipg, by iaw or consent of 
parties, authority to receive evidence : 

(p) The Commanding Officer of any military station occu' 
pied by troops in the service of Her Majesty : 

Provided— 

(r) that the oath or affirmation be administered within the 
limits of the station, and 


(5) Angul and the Khondmate (with an exception) liy the Angnl 
District Regnlation ( 1 . of 1894), S3 
It has further been declared, by notification under s 3 (») m tne 
Districts Act (XIV of 1874), to bo in force in the following 

Sehedoled Districts, nsmely , , . . „ . . 

The District of Henaribagb, Uhsrdsga, snd h^bhnin, nnd'^w 
Dhalbhnn nnd the Kolhan in the Distnct of Smgbhnm (the Distact or 
then incloded the Palnmnu District, separated in 

(JnnrWe i88i| Pt I,p>5^' ±13 Pi. 

The North-Western Fravuces Tarai.— iJw GattiU up Inita, iSfo* 

Scheduled Districts in Cbiniam and Vi*ampsto-^«^'»(;** 
etarga Gautk^ J898, Pt I, p. CSfi, and Ganth ^ Inina, 1898, « I-. ?■ 

It has been extended, by nobfiwtlon under s 5 rf the wme tothe 

tseis Act (XX. of 18^}. and the Indian Marine Act (XIV. of 18B7). 

Stat. 84 A >5 Vict., c. 67 
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> (a) that the oath or aflirmation be such asa Justice of the 
, Peace is competent to administer in British India. 

///. — Persons hy whom Oaths or Affirmations must be made* 

Oaths or affirmations to. 5. Oaths Qt affirmations shall be 
be made by*- made by the following persons 

(a) all witnesses, that is to say, all persons who may lawfully 
^ be examined, or give, or be reqmred to 

witnesses ; evidence by or before aiq^ Court 

or person having, by Uw or consent of parties, authority to examine 
such persons, or to receive evidence : 

. {h) interpreters of questions put to, 

in erpre s . eridence given by, witnesses ; and 

jurors (tf) jurors. 

Nothing herein contained shall render it lawful to administer in 
a criminal proceeding an oatn or affirmation to the accused person, 
or necessary to administer to the official interpreter of any Court, 
after he has entered on the execution of the duties of his office, an 
oath or affirmation that he will faithfully discharge those duties. 

Affirmation by natives, 6 . Wnere the wimess, interpre- 
or by persons objecting, to ter, ot ]uror is a Hindu or Muham- 

madao, 

or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 

In every other case, the witnras, interpreter, or juror shall make 
an oath. 

IV— Forms of Oaths and Affirmations. 

7. All oaths and affirmations made under section 5 shall be 
Forms of oaths and administered according to such forme 
affirmations. as the High Court may, from time to 

time, prescribe.* 

* For forms prescribed in— ^ 

.8il6!rS.,"' U* •> Rda ..a Orfm, Vol I, Ed. 

Burma, ste Burma Laws List, Ed. itoy, p. 47 • 

i 898,T5!’ Vol I.. Ed. 

OraS'^.^^ 8 .'" »' R«i« aaa 
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And, until any such forms are prescribed by the Hi»a Coun 
rach oaths and affirmations shali be administered acGor<hne to tbs’ 
forms now in use. 


{JExpleiuUiml. JR^ealid 5jf Aei VL tf tgoo. 

8. If any party to, or witness in, any judicial proceeding, 
Power of Court to tender offers to give evidence on oath or 
certain oaths. affirmation in any form common 

amongst, or held binding by, persons of the race or persuasion m 
which be belongs, and not repugnant to justice or decent, and 
not purponing to iffiect any third person, the Court may, if it 
thinb fit, notwithstanding anything hereinbtfoie cgntetned, tender 
such oath or affirmation to him. 

I 

8. If any party to any jndicial proceeding offers to be 'bound 
Cant maj ask party " solemn sffirmation 

witness whether he will as is mentioned in section 8, if sobh oatii 
make oath proposed by or affirmation is made by the Other pai^ 
oppodte party. jjy jmy ^ntQess in. such proceeding, 

the Court may, if it thinks fit, ask such party or wmets, or cause 
turn to be asked, whether or not he will make the oath or affinnsr 
tioD : 

Provided that no party or vdcness shall be compelled to attend 
persoi'Bily m Court solely for the purpose of answering such qoes- 
tion. 


lO. If such party or witness agrees to make such oath or 
Admimstiation of oath affirmation, the Court may proceed to 
if accepted administer it, or, if it is of sucn a nature 

that u may be more conveniently made out of Court, the Court 
may issue a commission to uiy person to administer it, and author* 
ize him to take the evidence of the person to be sworn or affirmed, 
and return it to the Court 


Evidence eondnsive as 
against person offering to 
beboond. 


11. The evidence so given shall, 
as against the person who offered to 
be bound as aforesaid, be conclusive 
proof of the matter stated. 


12. If the party or witness refuses to make the oath or srfenm 
FtoGednra in case of re- affirmauon referred to m secuon 8, he 
faaslto make oath. shall not be compelled to make it, bm 

the Court shall record, as part of the proceedings, the nature or 
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the oath or affirmation proposed, the foots that he rras asked \7he- 
iher he would make it, and that he refused it, together with anjr 
reason which he may assign for kis refusal. 

V. — MisceUaneous, 

18 . No omission to take any oath or make any affirmation, 
Proceedings and evi- no Substitution of any one for any other 
dence not inrahdated of them, and no irregularity whatever in 
omission of oath or inegn* the form in which any one of them is 

administered shall invalidate any pro- 
ceeding, or render inadmissible any evidence whatever, in or in 
respect of which such omission, substitution, or irregularity took 
placed or shall affect the obligation of a witness to state the truth. 

14 . Every person giving evidence on any subject before any 
Persons giving evidence Court Or person hereby authorized to 

bcnn^to state the truth. administer oatbs and affirmations shall 

be bound to state the troth on such subject.* 

V 

15. The Indian Penal Code, sections 178 and 181, shall be 
Amendment of Act XLV. construed as if, after the word “oath," 

of i860, sections i;8 and the words, or affirmation," were inser* 
181. ted. 

16 . Subject to the provisions of sections 3 and 5, no person 

Official oaths abolished, appointed to any office shall, before 

entering on the execution of the duties 
of his office, be required to make any oath, or to make or subs* 
tribe any affirmation or declatatiou whatever. 


SCHEDULE. 

[Reftaiid hy ih ktptaltng Ad (XIL 0/1873),} 


* Compare the Indian Penal Code (Act XLV. of i860), s. 191. 



ACT XVII. OF 1864 

(The Official Trustees Act, 1864).* 


Passed by the Govsrnor-Gsne&ai. ok India in Council. 


Rtuwti Hu SxctUtncys Asuni on the 24th March, 1864. 


An Act to constitute an Office of Official Trustee^ 

Whekeas it is expedient to amend the law relating to Official 
Preamble Trustees, and to constitute an office of 

Official Trustee; It is enacted as 
follows 


1. The Jfollowmg words and expressions in this Act shall 
Interpretation meanings hereby assigned to 

them unless there be something in the 
context repugnant to such ctmstruction, that is to say 

The word “ Government "f shall mean, in relation to the 
" Government ”t Presidency of Fort William in Bengal,' 

the Governor-General in Council: in 
relation to the Presidency of Fort St. Geoige, the Governor of 
Fort St. Geoige m Council; and, in relation to the Presidency of 
Bombay, the Governor of Bombay in Council : 

The expression “ High Court ” shall mean Her Majesty's High 
" High Court " Courts of Judicature at Fort William in 

, Bengal, Fort St. George, and Bombay ■ 

respectively, m the exerci se of thqr original civil jurisdiction ; 

Art >»» S'”" to lU. Art Start T.tl«' 

Proceedings relating to the BiU (inattt p. aoo6; for 

PP. 83.86:98, and it ’ " Supplement. 1864. 

t The deSmtion of the word « Govemnii.nt " , 1. i. 

by Act II. of 1890, s 1. rament in s, i has been inserted' 
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6 The Administrator-General or Officiating Adm’nistrator- 
Admin, strator-General General for the lime being of any of Oie 
may be OtBcial Trustee. said Presidencies shall he ehgible tot 
the office of Official Trustee of that Pre^ency. 

Every Official Trustee appointed under this Act shall give 
Seoup^ to be given by secnrlty for the due esecudon of the 
Official Trustee. duties of his office in such manner and 

to such amount as the Government* shall direct. 

7. "It shall bs lawful for the Government from time to time 
Leave of absence of Offi- to grant leave of absence to the Official 

dal Trustee. Trustee, but subject always to such and 

the like rules as may be for the time being to force as to leave of 
absence of officers attached to the High Court. 

Whenever any Official Trustee shUl obtain leave of absence 
Appointment of person it shall be lawful for the Government 
to officiate. to appoint some person to officiate as 

Official Trustee ;”t and such person, while so officiating, shall be 
subject to the same conditions, and be bound by the same tesponsi* 
bihties, as the Official Trustee, and he shall be deemed to be fhe 
Official Trustee for the time being under this Act, and shall be 
liable to give security for the due esecudon of the dudes of his' 
office in like manner as if he had been appointed Official Trustee. ' 

8. If any person shall bs about to grant, assign, or settle any 
Official Trustee may, Property, moveable or immoveable, of 

nkb consent, bd appointed wnat nature or kind sosver, upon or 
trustee of sctt’ement by su'^ject to any tm«, whether fora charit- 
grantor,&c. able purpose or otherwise, it snail be 

lawful for such person, with tne consent of the Official Truscec, to 
appoint him, by the deed creaung the trust, to be the trustee 0 ! 
such settlement ; 


• In s 6, the word “ Government’' bas been substituted for the words 
"Chief Josttce by whom he is appointed" by Act II. of jSgo, s. 4. 

t In s. 7 the words qnoted have been substituted for the 'ori<>inal words 
by Act II. of iSgo, s. 5. The oiinoal wo’’ds were: " ItshalT oe lawfo! 
for the Chirf Justice of the High Court at any of the Presidencies from 
time to time to grant leave of absence to the Official Trustee of that Pra- 
siden,^ but sabject always to such and the like rales as may be for th* 
in force as to leave 0! absence of the offimrs attached to roch 
High Court Whenever any Official Tmstee shall obtain leave 0” 
ateeace, it stell lawful for tne Chief Jnsdce to appoint same parson w 
officiate as Official Trustee. " 
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and t$on such appoiotmenti the proper^ m gnoted, assigoed, 
Vestineolpnnefty. setiled sbaU vest in snch officer and 

' ® hia Buccesrors in office, 'abd shall be 

held by him and them upon the trust declared and contained jo. 
the said deed : 

j 

< , Provided always that the consent of the .Official Tirustee shall 

• Redtd of consent ® ^ 

deed shall be duly execoted by the 

Official Trustee : 

l^vided also that no trust for any religious puipose shall 
ever be held by the Official Trustee under tbis^ or under any other, 
section of this Act. 

\ i 

Q. Every Official Trustee appointed trustee of any propeity 
Remunetation of Official under the last-precedutg section shall 
Trastee appouted under be entitled to receive by way of temu- 
^eoon & neration m that behalf such sum or sams 

only as be sbal^ by tbe deed of settlement, be declared to be 
enutled to receive. 

, IQ. If any proper^ is subject to a trust, whether for a ebanr 
, Other Gueunstanoes an- table purpose or otherms^ and diere 
dec which Official Trustee shall be DO trustee wilhng to act or cap- 
nay be appointed tnutee of able of acuug in the trusts thereof ubo 
{rf^aty ^ wuhin the local lunits of the ordinaiy 

or extraordinary or^nal civil jurisdiction ^ the High Court, or 

if property is subject to a trns^ and all tbe tmstees, or the 
BurviviDg or continuiug trustee and all tbe persons beneficially 
interested in ^ ssid trust, shall be desirous that the Official Ttusbee 
shall be appointed in the room of such trustees or trustee 

then and in any such case it shall be lawful for tbe High Courts 
on peution, and with tbe coiuent of the Official Trnstee, to ajqioint 
tbe ^cial Trustee to be the trustee of sncb property ; 

and, upon such appointment, snch proper^ shall vest m the 
Official Trustee and hto saccessors in office, and shall be hdd by 
hnt>' and them upon the same trnsts as tbe same were held previous 
to such appomtment. , 

• 'll. The Official Trustee shall be entitled, by way rf remn- 
■ pA, of eommusum uu- neration in respect of all trost-pnqperqr 
det section la transferred to bnn under the 

c^tng .secflon, to a commission, the rate of which shall be as 
fo Po wS) that )8 to say — 
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on all capital moneys received by him, a commisisioix of one- 
half per cent, on receiving the same ; 

on all capital moneys invested by him, a commission of one- 
half per cent, on investing the same ; 

on all sums received by him by fray of interest or dividends in 
respect of moneys invested, a comnussion of three-quarters per 
cent.; 


on all tents collected by him, a commission of two-and-a-half 
per cent. : r , 

* Provided that the High Court, by its order appointing the 
Official Trustee to be trustee of such property, may, for special 
reasons to be recorded by the Court, direct that the Official Trustee 
shall be entitled, by way of remuneration in respect of the capital 
moneys, sums, and rents aforesaid, or any of them, to a commission 
at rates or at a rate to be specified in the order, and exceeding the 
rates or rate hereinbefore in this section prescribed. 


12. The Official Trustee shall defray all the expenses of the 
What expenses, &c, com- establishment necessary for bis office, 
mission to cover. including the provision of office accom- 

modation, together with all other charges to which the said office 
shall be 8ub3ect, except those for which express provision is made 
-by this Act, and except those costs of litigation and the like which 
a trustee would, under ordinary circumstances, be entitled to pay 
for out of the trust-moneys in hia hand. 

The commission to which the Official Trustee shall be entitled 
is intended to cover all the expenses and risk and responsibility of 
management, collecoon, and distribution. 


18. It shall in no case be lawful to appoint the Official Trustee 
Official Trustee to be sole to be a trustee along with any other 

person; but the Official Trustee shall 
always be sole trustee. ’ 


14. The Official Trustee shall cause all capital moneys re- 
investment of trnst-mo. ceived by him to be invested m Govern- 
ment securities, or otherwise as the Court 
shall direct ; 


- - 1 i 

* This proviso to s. ii has been added by Act II. of 1890, s. 6. 
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and, if, in' any case^ the traBt^funda or any part of them shall, at 
AHetation of improper the time of their vesting m the Official 
iaveatment. ^ Trustee, be invested othervise than as 

provided in the deed or will cteating the trust, or than as ordered 
by the Court, it shall be the duty of the Official Trustte, as soon as 
he reasonably can, to realise the funds so imprqierly invested, and 
to invest the same In Govumment securities, or othermse as the 
Court shall direct , 

15. The High Court may make any such orders as dialf 
High Govit majr make seem to it necessary reqiectuig any 

orders as to tnutprapeity trust'property vested in the Official 
vested in Official Trustee Trustee or the interest or produce 
, thereof. 

All such orders shall be made on petition unless the Court 
shall direct a suit to be instituted. 

16. Nothing in this Act shall prevent the re>transier of any 
Se-tnnsfer of trust-pro* trnst'property which may have become 

petty toongioal,orttaB8fer vested in the Official Trustee to the 
to other, trastee. orighial or any subsequently appointed 

trustee, or to such person as the Conrt shall direct, nnlessothennBe 
provided by the deed or will creating the trust. 

17. All orders which shall be made sppomting any Official 

' Order of appointment of Trustee to act as trustee in virtue of his 
Official Tinstee. office shall appoint him by bis name of 

office, and shall authorise the Official Trustee for the time being of 
the same Presidency to act as Official Trnstee of the proper^ to 
which such order shall relate ; 

and all proper^ and interests, which, at the time of the 
On death, ate., of Official resignation, or removal from office of 
Tlruatee, proper^ to veet in any Official Trnstee, shsll be vested in 
•neoeBor. yi^tae of gucb order, shall, upra 

such death, resignation, or removal, cease to be vested in him, aM 
shall vest in his successor in office immediately upon his appoint* 
ment thereto ; 

and all books, papers, and documents kept by such 

Trustee by virtue of his office shall be 
Tkanrier of boob, Ac, transfened to add veaeain his successor 

•• ’* • in office. ' ' 


.( .<1 



ofi864*3 


OFFICIAL TKUSIKBS. 


7 


18. All actions, salts, oi otiiei pioceedrags, v?hlch shall be 
Official Trustee to sue or coninieDced by or against any Official 
he sued by his name of of- Trustee m hts official character, may be 
fice. brought by or against him his name 

of office; 

and no suit, action, or other proceeding already commenced, or 
Suit not to abate by death, which shall be commenced, by or against 
&C. any person as Official Trustee, either 

alone or jointly with any other person, shall abate by reason oE tbe 
death, resignation, or removal from office of any such Official 
Trustee ; 


but the same may, by order of the Court, and upon such terms 
t as to the service of notices or otherwise 

Continuance of suit as the Court may direct, be continued 

against his successor immediately i^on his appointment m the same 
manner as if no such death, resignation, or removal had occurred : 

Provided that nothing herein contained shall reader any such 

Liability for prior costs. ?“Cces8or personally liable for any costs 

incurred prior to tbe order for continu- 
ing the action or suit against him, or shall release an Official 
Trustee who has resigned or been removed from his office, or the 
heirs, executors, administrators, or representatives of a deceased 
Official Trustee, from being liable for any such costs. 

19. Every Official Trustee appointed under this Act shall 

Accounts to be kept by enter, into books to be kept by him for 
Official Trostcc. that purpose, separate and distinct ac- 

counts of each trust of which tie is tbe trustee, and of all such 
sums of money and securities for money, goods, and things, as shall 
come to his hands, or to the hands of any person emploied by him, 
or m imt for him, under this Act. and likewiss of all payments 
made by him on account of such trust, and of all debts due by or 

re^echvdy*’ receipts and payments 

which said books shall be kept in the Official Trustee’s office, 

Inspection of books. Open for the 

I • j . , of the Chief Justice and of 

any person authorized by him to demand inspection thereof. 

picf Justice may make 20. The Chief Justice shall have 

fV r, J*"'* ^”^5” ^0 time, to make and al- 

to .Br.g«»enUna«.;dord«, 

tently with the provisions of this Act.— 
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for the safe custody of the tnisuhiods and securities vhieh 
shall come to the hands or possesston of the Official Trustee, and 

I 

for the remittance to Europe or elsevhere of all sums of 
money which shall be payable or belong to persons resident In 
Europe or elsewhere, or, in oUier cases, where such remittances 
shall be required, 

and generally for (he guidance and government of the Official 
Trustee in the discharge of bis duties; 

and may, by auch rules and orders, amongst other things, direct 
what books, accounts, and statements, in addition to those mention* 
ed in this Act, shall be kept by the Official Trustee, and in what 
form the same shall be kept, and what entries the same shall con- 
tain, and where the same ^all be kept, and where and how the 

funds and securities and other the property belonging to the trust 

of which the Official Tmstee is the trustee, shall be kept or invested 
or deposited, and how any remittances thereof shall be made. 


21, Such orders shall be published in the Official Gasettei 
and It shall be the duly of the sw^ 
Pablication of orders, &e QjBgjjj Triutees to obqr and fulfill the 

same, and the same shall be a full authority and indemnity for 
all persons acting in pursuance thereof. 

22 The Official Trustee of each of the said Presidencies sb^ 

. R, I. t. t once in every year, that is to say, on tne 
Era a.j^rf?^ch,or W ^ 

which shall be filed n as the Chief Justice tball direct, detovei 
High Court. to the Chief Justice— 

a true schedule showing the gross f 

money received or paid by him on account of each trust of wlncn 
he IB the trustee, and the during the y^r w^m the 

thirty-first day of December nea before the day of delwenng sucu 
schedule; and 

a true list of all securities received on account of each ot me. 

said trusts during the same period; and also 

a true schedule of all trusts which shall haw ® 
or of which the Official Trustee JaHhaye 

and the properly subject to which *all have been pM or ^ 
over to the pSsons entitled to the ame,or to new g 

the same period, specifying the nature and 
ptopeny Si the persons to whom paid or made over. 
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The Chief Justice shall cause the said schedules to be filed as 
Filing and inspection of record in the High Court;. but it shall 
schedules. not be lawful for anj person to inspect 

the same, or to make copies thereof, of of any part thereof, except 
on an order granted by the Chief Jusbce permitting him so to do. 

j • 

SIS. The Chief Justice shall from time to time appoint, an 
Chief Justice to appoint auditor or auditors to examine the ac* 
auditors. , counts of the Official Trustee at the time 

of the delivery of the said schedules, and also at any other tima 
when the Chief Justice shall think fit. 

Auditors to examine sche* 24L. The auditor or auditors shall 
dules and accounts of Of* examine the schedules and accounts, and 
ficttl Trostei^ and to report report to the Chief Justice— 
to Chief Justice *' 


whether they contain a fidl and true account of everything 
which ought to be inserted therein, and 

whether the books, which by this Act are, or which by any such 
general rules and orders as aforesaid shall be, directed, to be kept 
by the Official Trustee, have been duly and regularly kept, and 

whether the trust-funds and secunties have been duly kept and 
invested and deposited in the manner prescribed by this Act,, or 
which shall be prescribed by any such rules and orders to be' made* - 
as aforesaid. 

__ _ 

Auditor's power to sum- Zo, Every auditor shall have ^ 
mon witnesses, and to call power — 
for books, dec. 


to summon as well the Official Trustee aa any other person or 

persons whose presence he may think necessary to attend him 
from time to time ; and .r v « uiiu 

. „ *9 . dffidal Trustee or other party or parties if he 

twed^and^*’ °° affirmation to be by him admlnis- 

for aii^ books, papers, vouchers, and documents which 
for a., porpo.™ of to Sa 

p uce oooics, am. document 
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required, or shall attend and refuse to be svorn or make a solemn 
affirmation when by law an affirmation may be subsbtoted for 
an oath, or shall refuse to be examined, the auditor or auditon shall 
cerdfy auchnegiect ortebsal m writing to the £hgh Court; 


and every person so refusing or neglecting shall thereupon be 
punishable in like manner as ifsuch re* 
fusal or neglect had been in contempt of 
the sidd Eigh Court. 


26. The costs and mqimiBes of preparing the said schedules 
Costs of preparing sehe. and account and of eveiy such refer- 

doles, ftCq how paid. ence and examination as aforesaid, shall 
be de&ayed by all the trust-estates to which sndi schedules or 
accounts shall reto, which costs and expenses, and the porttw 
thereof to be contnbuted by e«:h of the said trust-estates, shall be 
ascertained and settled by the auditor or auditors subject to tha 
approval of the Chief Jnsuce, and shall bepaidout of the said 
estates accordingly by the Official Trustee. 

27. If, upon any such reference and examination, the auditor 
Jditten to beieported hy or auditors shaU seereason to believe-- 

enditon. 

* that the sidd schedules do not contain a true and conec^c- 
count of the matters therem contained, or which ought to be therwn 
contained, or 

that the trust-funds and securities have not been didy kept »d 
invested or deposited in the manner directed by this Act, or wnicn 
phjill be directed by any such rules and orders as aforesaid, or 

that the Official Trustee has foiled to comply with the provi- 
hioiis and directions of this Act, or of any such rules and orders, 


he, or they shall report accordmgly to the Chief Justice. 

28. The ‘Chief Justice may refer every such 

ProceediDge opoa anch aforesaid to 
mort Advocate-General for die Presideniy, 

,Ao M llwmipon/lf l» bM ^ 

tmder the dmrge of such defaulter; 
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and the Court shall have power, upon any such petition, to 
Compel the attendance in Court of the defendant or defendants, 
and any \iitnes8es who may be thought necessary, and to esamine 
them orally or otherwise as' its said Court shall think fit, and to 
make and enforce such order or orders as the Court shall thmk 
just. 

29. The costa, including those of the Advocate-General, and 
Costs upon such proceed- of tile reference to him, if the same 
ings, &c., how defrayed shall be directed by the Court to be 
paid, shall be defrayed either by the defendant or defendants, oc 
out of the trust-estates rateably, as the said Court shall direct ; 

and whenever any costs shall be recovered from the defendant 
or defendants, the same shall be repaid to the estates by which the 
same shall, have been in |the first instance contributed, and the Court 
shall have power to order the OfScial Trustee or other person or 
persons, defendants, to receive his or her costs out of the sdd 
estates, if it shall thi^ fit. 


80. Any orders which shall be made by any of the said High 
Efiect and execution of Courts shall have the same effect, and be 

orders. executed in the same manner, as decrees. 

81. Any order under this Act may be made on the applica- 
Who mx7 apply for or- tion of any person beneficially interested 

der under Act. m any trust-property, or of any trustee 

thereof, whether under disability or not. 


82. If any infant or lunatic shall be entitled to any gift or 
Executor or administra- legacy or residue or share thereof, it 
tor may pay to Official slmll be lawful for the executor or ad* 
l^stee legacy, share, &c., ministrator by whom such legacy, resi- 
of infant or lunatic. jjg payable or trans- 

ferable, or the par^ by whom such gift may be made, or any 
trustee of such gift, legacy, reddue, or ^are, to pay or transfer the 
sam e to the Official Trustee appointed under this Act : 

Provided that the leave of the High Court to make such pay- 
Leave of Court 0* transfer shall be first obtained 

by motion made on petition. 

Any money or property paid or transferred to the Official 
Provisions applied to such Trustee or vested in him under this 
property. section shall be subject to the same 

provisio^^ are contained in this Act as to other property vested 
in such Official Trustee under the provisions thereof. 
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• S8.* The Offidal Trustee ehall comply with such teqoisitions 
Compliance with lequla* as may be made by the Government for 
tionsferntanu. r^ums and statements in such form 

and manner as the Government may deem proper. 


84 * (/} Notwithstanding anything in the tongaing provisions 
» V of ^ Governor-Gkaierai in 

BeapI into provinces ® ‘“0 o®oo “ the OfM 

Trustee of Bengal, may, by notification 

in the GaettU ^ Iniia,— 

(a) didde the Presidency of Fort William in Bengal into so 
many provinces u he thinks fit; 

(^) define the limits of each of those provinces; and 

(r) appoint an Official Trustee for each province; and, sab* 
jectto the provisions of this section, the following 
consequences shall thereupon ensne, namely 

(i) the office of Official Trustee of Bengal shall cease to 
exist; 

(il) the Official Tnatee of a province shall have the like 
rights and privileges, and perform the like dotie^ 
in the territones and dominions included in me 
province as the Official Trustee of Bengal bad 
and performed as Official Trustee therein ; 

(III) the functions of the Government nnd« 
shall, as regards the territories 
Included in the province, be discharged by 
Goveruoi^General in Council ; 

(iv) the functions of whatsoever Hnd 

foregoing provisions of ffiis Act to the BQgh 
of Sdicaiure at Fort William in Bengd m re^^ 
of he temtones and dommiOTS include m aprej 
Vince shall be discharged by rach 
as the Governo^Gene^al JIrt?ntlis 

; . nonfication in tbe Gobi/U 

bdialf ; 


• Sa 33 wfl 34 hy Act H. of »89®i 3* 
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(v) in the foregoing provisions of this Act, the word 
‘Presidency’ shall be deemed to include a pro* 
vmce, the expression 'Chief Justice’, the Chief 
justice, senior Judge, or sole Judge, as the case may 
be, of a High Court appointed by the Governor- 
General in Council under clause (iv) of this sub- 
section ; and the expression ‘ Advocate-General, ’ 
a Government Advocate or other officer appointed 
by the Governor-General in Council to discharge 
for a province the functions under this Act of an 
Advocate-General for a Presidency ; and. 

(id) generally, the provisions of the foregoing sections 
and of any other enactment for the time being in 
force vrith respect to the Official Trustee of 
Bengal shall, in relation to a province, be cons- 
trued, so far as may be, to apply to the Official 
Trustee appointed for the province under this 
section. 

(a) Any proceeding ivhich was commenced before the pub- 
lication of the notification dividing the Presidency of Fort William 
in Bengal into provinces, and to or in which the Official Trustee 
of Bengal in his representative character was a parly or was other- 
wise concerned, shall be continued as if the notification had not 
been published, and the Official Trustee of the province in which 
the Town of Calcutta is comprised shall, for the purposes of the 
proceeding, be deemed to be the successor in office of the Official 
Trustee of Bengal, and shall hold and execute the trusts of which, 
immediately before the publication of the notification, the Official 
Trustee of Bengal was trustee in all respects as if he were su ch 
successor. 

seetton (y), aj added iy s. y of Act II. of iSgo, has been 
rtptttltd by Act VI, of igoo, s. 48^ 






ACT XXI. OF 1865.“ 

Hg facsllatiigtate SaeggssiiBi M, 1869.* 

Received the G-G’s assent on the ioxh Apko, 1865. 

An Act to define and amend the Law relating to Inlestait StttcessKit 
among ike Par sis. 

\Vb^(E.as it IS expedient to define and amend the la(i relating 
_ . , to intestate succession among tue Pdrsis : 

It is enacted as follot^s 

* This short title has been zivea br the Indian Short Titles Act (XiV, 
of 1897) 

For Statement of Objects and Reasons of the BUI, irhich was passed 
into law as Act XX. of iSdj, see Gasette 0/ Indie 1865, p. zip; for pro- 
ceedings relating to the Bill, seeiinf, supplement, pp. 6S, 99, 113. 154. 

Act XXL of 1865 has been declared to be in force in the whole of 
British India, except as r^ards the Scheduled Distrirts, br the Laws Local 
Extent Act (XV. of 1874), s 3. 

It has also been declared to be in force in the Arafcan Hill District br- 
the Arakan Hill District Laws Regulation (IX. of 1874), s. 3 ^ 

It has been dedated, by notification under s 3 [a) of the Scheduled 

Delete ~ ^ *** *** Scheduled 

' of India, Dec. 4 , iSSq, PL I , p. 6 ts). 

(see Gaseiie of IrMa, iSSl. Pe. 1 . p. 74), 

(3) The Districtsof Haziribagh, Lohdrdaga, and Mdnbhnm. and 
PMgana Dhdlbhum and the Kolhdn in the Distnet of Sinsh- 
hhum (see Gazette of India 18S1, Pc I, p. 504) ^ 

^ Garhwal (see Gaceite of India, 1876, Pt. I, p, 

(5) The Scheduled PoniOn of the MirzSpur District fs« Ga-e^^ 

^^ 79 . Ft I. p 383).' 

(6) ^unsar Bawdr (see Gazette of India. 1S70, Pt I d '•Sat 

(7) T« Di^ricb o! 

®’ ^ ■?!«. Pc. I, 


It has been extended by notification under s i nf ft.- „ * 

Scheonled District of the North- Wes^e-n P u Ac:, to 

■«rf«r. 1878. Pr. I, p Western Pronnees Tardi. (see Gazette 


the 
of India, 


4 , 000 -— SI-31907, 
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(i) Father and mother. 

(») Brothers and sisters^ and the lineal descendants of such of 
them as shall have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Children of the paternhl grandfether, and the lineal descend* 
anl^ m such of them as shall have predeceased )the intestate. 

(5) Paternal grandfather’s fothtf and mother. 

( 6 ) Paternal grandfather’s father's children, and the lineal de- 
scendants (rf such of them as shall have predeceased the intestate. 


(7) Brothers and sisters'by the mother's side, and the lineal de- 
scendants of such of them as shall have predecea^ the intestate. 

% 

(8) Maternal grandfather and maternal grandmother. 

(9) Children of the maternal grandfather, and the lineal de- 
scft n^lants of such of them as shall have predeceased the intestate. 

(to) Son's widow, if she have not remarried at or befom the 
death m the intestate. 

(nV Brother's widow, if she have not remarried at or. before the 
death m the intestate. 

(la) Paternal grandfather’s son’s widow, if she have not remarri- 
ed at or before the death of the intestate. 

(13) grandfather’s son’s widow, if she have not remain- 

ed at or before the death of the intestate. 

(J4) Widowers of the intestate's deceased daughters, if tbqr have 
not remamed at'or before the death of the intestate. , - 

(15) Maternal grandfather’s father and mother, 
frft Chddrai of tli.-m*era.l gnuriMitf. 

Im<.J rf Md. of thm « .Ml to»pr.de««dth. 

intestate. 

(*7) Paternal grandfather’s father and inotber. - 

ftS) rhildren of the paternal grandfathm's father, and the lineal 

deso^SnS^SboftKs^^ ' 


ACT XV. OF 1865 : 

The Fiusl ([aitiigii aid Diioice let, 1865,* 

Received the G.-G.’s Assent on the 7th April 1865. 

An Act to dtfitit and amend the Law relaltng h Marriage and 
Dworce among the Parsts. 

Whereas the Farsi community has represented the necessity 
of defining and amending the Uw re- 
Pfeambie. lating to marriage and divorce among 

Farsis; and whereas it is expedient that such law should be made 


* For the Statement of Objects and Reasons of the Bill which was 
passed into law as Act XV of 1865. see Gaeetle 0/ India, 1865, p. 99, for 
Discussions on the Btllj see tbtd, Supplement, pp, 44, 1 10, and 113 

Act XV of 1865 has been declared to be in force in the whole of 
British India, except the Scheduled Districts, by the Laws Local Extent 
Act (XV of 1874), s 3 

It has been declared, under s 3 (a) of the Scheduled Districts Act 
(XIV of 1874), to be m force in the following Scheduled Districts 
Sindh —See G leeite of India, Dec 4, 1880, Pt L, p, 673. 

West Jalp-»iguri—S« Gaae«#ffo//ndifl, Mar 5, > 8 St, Pt I,p 74. 

The Districts of H^izaribagh, Lobard.igi, and Manbhum, and P^rgana 
Dhalbhura, and the Koltian in the District of Singbhum.-^'re Guaette of 
India, Oct 22 i88x, Pt. 1 , p 504. 

The scheduled portion of the Miizapur District.— Gaoeite of India 
Maya*. 5879, Pt 1,9.383 ' 

Jaunsar Bawar— See Gazette of India, May 31, 1879, Pt I , p 382. 

The Districts of Hazara, Peshawar, Kohat, Banna, Dera Ismail Khan 
and Dera Ghazi Khan,— 5 ee Gazette of India, Jan. 30, i886, Pt. I , p, 48. ^ 
The District of Sylhet,— J^ee Gazette of India, Oct, 4, 1879, Pt. 'l 
p.631 ' *’ 

The rest of Assam (except the North Lnshai Hills) — 5ee Gazette of 
India, 1897, Pt I , p. 299. 

It has been extended, under the same Act, to the following Scheduled. 
Districts — 


^ nmaon and Garhwal— S'ee Gasate of India, Dec. 4, 1876, Pt. 1 . 

The North-Western Provinces Tarai —See Gazette of India. Sen 27 
1876, Pt., I , p SOS. ' •*' 

British Baluchistan — See Gazette of India, 1898, Pt, IL, p. 327. 

It has been declared, under the same Act, not to be in force’ in tliA 
Scheduled District of Lahaul.— See Gazette of India, May t, i 886 , Pt. ,1 
p. 3m. * ** 


a.coo.— so-y-iptjg 
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oonfofmable to the customs of the said community; It is enacted 
as foUovs 

le—PrthtMntay, 


Short title. 


1. Tins Act may be cited as 
**Thc Fatst Marriage and Divorce Act, 
ifcds." 


% In this Act, unless there be 
IhierpreUiioMwuie. something repugnant in the subject or 
context,— 


words in the singular number include the plural, and words 
in the plural number include the 
Numher. Singular; 

“ priest ” means a Farsi priest; and 
•* Priest*' includes Dastur and Mobed ; 


“marnaec'' means a manage between Parsis, whether con- 
° tracted before or after the commence- 

<’MArttaee. ” gf thts Act, and “ husband " and 

« wife” respectively mean a Farsi husband and a Farsi wife, 

"section” means a section of this 

"Secboo." 

"Chief Justice” includes Senior 
** Chief Joeuce." j g jge ^ 

" Court ” means a Court constituted 


•* Court." under this Act ; 

«Bntohlod«." jors by the Saiute ai & 

c». 106. (mulled " M Act tor the better gevermmnt of Into ! 

nart rtf Bfitish India m which tha Act operate?, 
and m any part of Government” means Uie p«av 

"Local Government" ggd auihonxed to administer . 

bfaSS to exercise the powers vested by this Act m w 
Oovemment; and ^ j„ghest 

’ « High Cuurt" Civd Court of appB'f » P*’*' 
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11-^0/ Marriages htlmtn Farm, 

3 . No marriage contracted after the coratnencement of this 
t. T.hd..y rf *“1 be valid if cmt^g 
Para marnaRes. parties are related to each other in any 

of the degrees of consanguinity or affinity prohibited among Parsis, 
and set forth in a table which the Governor-General of India in 
Council shall, after due enquiry, publish in the Gazette of India* 
and unless such marriags shall be solemnized according to the 
Parsi form or ceremony called “ Asirvad ” by a Parsi priest in the 
presence of two Parsi witnesses iadepenlently of such officiating 
priest; and unless, in the case of any Parsi who saall not have 
completed the age of twenty-one years, the consent of his or her 


* The following Table was pubhshedjtn the Gazette of India, Sep. 9, 

286s, pp 981, 98a — 


Table. 


A wax shall not marry kis^ 


t. Paternal grandfather’s mother. 

а. Paternal grandmother's mother. 
3 Maternal grandfather's mother 

4. Maternal grandmother's mother. 

5. Paternal grandmother 

б. Paternil grandfather's wife. 

7. Maternal grandmother. 

8 Maternal grandfather's wife. 

9 Mother or step-mother 

10 Father's sister or step-sister. 

11 Mother's sister or s'ep-sister. 

IS. Sister or step sister 

13 Brother's dmghter or step- 
brother’s daughter, or any 
direct lineal descendant of a 
brother or step brother. 

14. Sister’s daughter or step-sister’s 

daughter, or any direct lineal 
destendant of a sister or step- 
sister 

15. Daughter or step-daughter, or 

any direct 1 .leat descendant 
of either. 

16 Son’s daughter or step-son's 
daughter, or any direct hn^ 
descendant of a son or step- 
son. 


17. Wife of son or of step-son, or 

of any direct lineal descendant 
of a son or step-son 

18. Wife of daughter’s son, or of 

step daughter’s son, or of any 
direct lineal descendant of a 
daughter or step daughter. 

19. Mother of daughter’s husband. 

20 Mother of son's wife. 

21. Mother of wife’s paternal grand- 

father. 

22. Mothor of wife's paternal grand- 

mother 

23. Mother of wife's maternal grand- 

father 

24. Mother of wde’s maternal grand- 

mother I 

ag. Wife’s paternal grandmother. 

26 Wife's maternal grandmother. 
37* W ife's raocher or step mother. 

28. Wife's father’s sister. 

29. Wife’s mother’s sister, 

30 Father’s brother’s wife 
3 t. Mother's brother’s wife. 

3a. Brother’s son’s wife, 

33. Sister’s son’s wife. 
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father or guardian ahall ha\e been piewousljr dien to such 
marriage. 


4. No Riisi shall, after the commencement of this Act,coDtnct 
Re*marria}!e. si\e after 8tij marriage in the lifetime <rf his or 
divorce, unlawful during hfe* her trife or husband, except after bis or 
timeof first nife or husband i„g. from such Wife or 

husband by sentence of a Court as hereinafter provided ; 

and evsij mamage contracted contrary to the provi^ons of 
Ibis section shall be void. 


Tabu 


A lentatt sLatt net marrj ktr— 


1, Pateraat grandfather’s father 
s. Paternal grandmother's father 

3. Maternal grandfather’s father 

4. Maternal grandmother's father 

5 Fhtemal grardfather. 

6 Paternal grandmother's hns> 

band 

J , Maternal grandfather 

Maternal grandmother’s bns« 
band. 

9 Fathtr or step father 
10. Fa'hers brother or step'brother 
jl. Mother's brother or step brother 
IS Brother or step.brother 
13, Brother's son or step-brother’s 
son, or any direct lineal des- 
cendant or a brother or step 
brother, , 

14 Sister's son or stq>-sisters 
son, or any direct lineal des- 
cendant of n sister or step- 
^er. 

le. Son or stqp-son, or any direct 
Iinesl desmdant of either 
16. Danghter’a son or step-dangh- 
ten son, or any direct lineal 
descendant of a daughter or 
step-danghter. 


17 Husband of daughter or of 
step-daughter, or of any direct 
linral descendant of a daaghter 
or s.ep-dan^ter, 

z8. Hnsband of sons daughter or 
of stip-son's daughter, or of 
any direct lineal descendant of 
a son or etep-son. 

19 Father of daughter's hnsbsnd. 
so Father 0^ sou's B lie 
21 Father of husbana's paternal 
grandfather. 

22. Father of husbands paternal 

grandmother 

23. Father of hnsband's aatanal 

giandbtber 

24 Father of husband's maternal 
grandmother. 

23. Husband’s paternal grardfaOer. 
26 Hnsband'smstenialgiandfa^ 
sy. Husband’s father or atep-famer* 

28 Brother of husband’s fete 

sg Brother of husbard’s mother 
30 Hnsbard's brothers son, or hie 
direct Iniea' descendant 

31. Husband’s sister’s son, or hi2 

direct lineal descendant 

32. Brother’s daughter’s h^nd. 

33. Sist^s danghterls hnsband. 

ind "Sister" denote 
Relationship by *t^ 


Hofe— In the aboie table the words 
brother and sister of the whole as wdl as half-blood, 
means relationship by marriages 
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5 . Every Parst vrho shall, after the commencement of this Act, 
r. • L . r V— and during the lifetime of his or her wife 

or husband, contract any marriage 
without having been lawfully divorced from such wife or husband, 
-shall be subject to me penalues provided m secaoas 494 aud 495 
of the Indian Penal Code*' for the offence of marrying again during 
the lifetime of a husband or wife. 


6. Every marriage contracted after the commencement of this 
Certificate and registry of Act shall, immediately on the solemnisa* 
marriages tion thereof, be certified by the officiating 

priest m the form contained in the Schedole to tnis Act. 

The certificate shall be signed by the said priest, the confrach* 
ing parties, or their fathers or guardians when they shall not have 
completed the age of twenty-one years and two witnesses present 
at the marriage ; and the said priest shall merenpon send such 
certificate, together with a fee of two rupees to be paid by the 
husband to the registrar of the place at waich such marriage is 
solemnized. 

The registrar, on receipt of the certificate and fee shall enter 
the certificate in a register to be kept by him for that purpose, and 
shall be entitled to retain the fee. 


Appointment of legiSltar. purposes of this Act. a 

registrar shall be appointed. . .f 

Within the local limits of the ordinary original civil jurisdiction 
OT a High Court, the registrar shall be appointed by the Chief 
Justice of such Court; and, without such limits, by the Local 
Government. 


T appointed may be removed by the Cnief 

Justice or Local Government^ appointing him. ^ 

8. The register of marriages mentioned m section 6 shall at 
Marringe-wgister to be all reasonable tunes, be open for insnec- 
opnn for public inspection. tion; and certified ex tracts fcXm 

* Act XLV of 1S60 ' 

Act XIV. of tgyo. have be» been 7^2 «PeaIed by 

List of Lo R,aes aS®oS”;Ed 

Rules Burma 
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Tranmisaon of certified 
copies of certificate* in msf 
ragt-iegisitr to Rcfristrai^ 
General of Births^ D«iths« 
and Mamapes. 


sball, on application, be ghen by the registrar on payment to him 
by the appiicant of tno rupees for each such extract, 

Svery such register shall be evidence of the truth of the state- 
ments therein contained. 

8Ai* Eveiy repstrar, except the registrar appointed by the 
Chief Justice of the High Court of Judi- 
cature at Bombay, sball at such iniernis 
as the GovernorASenersl in Council from 
time to time directs, send to the Regis- 
tra^Gencral of Births, Deaths, and 
Marriages for the territories administered by the Local Government 
by ubich he vnis appointed, a true copy, certified by him to such 
form as the GovernoDGenerat from time to time prescribes, of aft 
ceruficates entered by him in the said register of marriages since 
the last of such intervals. 

9 . Any pnest hnouingly and vnlfully solemnisicg any ma^ 

Penult} for Mlemmune contrary to, and in vioUum of» 

naRfage oontmiy to secuon section 4, Shall, on convictiOD tbereot, 
4< be pumped nith simple imprisonment 

for a term which may extend to six months, or with fine which may 
extend to tvo hundred rupees, or wiih both. 

10. Any priest negleclmg to comply with any of the requisi- 

Pennhv for piiesfa neglect tiOM affecting him m 

of Kquirenentsof eectivn 6. 6 riiail, on conviciion thereof, be puDiSD 
ed for every such offence with snnple imprisonment for a term 
which may extend to three months, or with fine which may exttno 
to one hundred rupees, or with both. 

11. Every other person required by section 6 to subscribe or 

P«nnItyforo«Ut.nglo.«b. »««« »he who shaft Wl- 

scribe attest cerUficate. fully omit or neglect SO tO dO, 
convlcuon thereof, be punished for eveiy such offence with a mie 
not excluding one hundred rupees. 

12 Every person making or signing or attesting any ^h 

mekinir &c Certificate couiainiDg 8 statement wnicn 
’ M falser and which he «‘l>« 
believes to be false, or does not know to be true, shall be deem 

* S 8A has been inserted by the Births, Deaths, and Msmagei Regw- 

ttatioBAcl(VI.of i88e),s 3*- 


«fTS(S50 


msi UA«KUGS AKO DITOKCX. 


7 


to be guilty of the offence of forgery as defined in the Indian 
Penal Code ,* and shall be liable, on conviction thereof, to the 
penalties provided in section 466 of the said Code.* 

13. Any registrar failing to enter the said certificate pni^uant 
Penalty for not registerinsf Section 6 shall be punished With 

certificate simple imprisonment for a term which 

may extend to one year, or with fine which may extend to one 
thousand rupees, or with both. 

14. Any person secreting, destroying, or dishonestly or fraud* 
Penalty for secreting, de- ulently altering the Said register in any 

sirojing, or altering register, part thereof, shall be punished with im* 
pnsonment of either description as defined in the Indian Penal 
Code* for a term which may extend to two years, or, if he be a 
registrar, for a term which may extend to five years, and shall also 
be liable to fine which may extend to five hundred rupees. 


Ille—Qf Fora Malrimtmial Courts. 

IS For the purposes of hearing suits under this Act, a special 
Constitution of specaai Courtf shall be Constituted in each of the 
Courts nnder Act. Presidency towns of Calcutta, Madras 

and Bombay, and in such other places in the territories of the 
thmrfic^”*^^ Governments as such Governments respectively shall 

18. The Court so constituted in each of the Presidency-towns 
Parsi Chief Matrimonial shall bs entitled the Parsi Chief Matr! 

Say, « 4. c«, o.., iT" ” 

Tf*® focal limits of the jurisdiction of a Parsi Chi-f ItTaWm^ 
nial Court shall be conterminous with the Jocil liinitc nf a" 
ordinary original civil jurisdiction of tne High Coast. ^ 

appoint, shall be the Judge of such MitrS 

t rul of cases under tl I, he shai& t eg 

* Act XLV. of i860. 

Bo-n bay. « "siX” Lirt SuS bSm ? d oS, Ed' ! “pgf p J ®"* ^ 
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17. Every Court so constituted at a place other than a ptesi- 
Pini District Matrimonial oeucy'towu shall be gwM tled the Fani 

District Matrimonial Court of such 
place.* 

Sob 3 ect to the provisions contained in the next foilowing sec- 
tion, the local limits of the jurisdiction of such Court shall be con- 
terminous with the limits of the district m which it is held. 

The Judge of the principal Court of original civil lurisdiclion 
at such place shall be the Judge of such Matrimonial Court , and, 
in the trial of cases under this Act, be shall be aided by seven de- 
legates. 


18. The Local Government may fro m time to time alter the 
Pimer to aller terrilonal local limits of ihe^ jurisdiction of any 

jurudiciion of Distnet Courts. Paisi District Matrimonial Courl; and 
may inclnde within such limit* any number of districts under its 
government t 

19. Any district, which the Local Government, on account of 
Certain disirieta within ]u- the fewness of the Parsi inhabitants, 

nsdictim of Chief Matri- shall deem it inexpedient to include 
aonial Court. within the jurisdiction of any District 

Matrimonial Court, shall be indnded within the junsdiciion of the 
Parsi Chief Matrimonial Court for the terriiones under such Local 
Government where there is such Court.} 


20. A seal shall be made for every Court constituted under 

f, , , this Act, and all decrees and orders, 

couri-iea . ^ copies of decrees and orders of 

such Court, shall be sealed with such seal, which shall be kept 
in the custody of the presiding Judge. 

21. The Local Governments shall, m the Fiesidency-towns 

. , j . *tid districts subject to their respective 

Appointment of delegates, gjovernments, respectively appoint per- 
sons to be delegates to aid m the adjudication of cases arising 
under this Act. _____ 

* For no ilieaiion roo-tituting District Courts in Surat, Puna, and m 
Sind, tte Bombay List of I ocal Rules and Orders Ed i8p6 p a?. 

t For notiliration fixii g the kcal limits of the jurismction « ino 
Courts constituted at Puna and at Surat under s 17 , «• Bombay List or 

n rf A*. «. lU kr» 

been incuded within the jurisdiction of the Parsi Chief MaUimomal Court 
of Bombay, stt tbtd^ pp ay and aB. 
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The persons so appointed shall be Farsis ; their oames shall 
be published in ihe official Gazette ; and their number shall, within 
the local limits of the ordinary original civil jurisdiction of a High 
Court, be not more than thirty, and, in districts beyond such limits, 
'not more than twenty. 

Power to appoint new de* 22 . The appointment of a delegate 
legates. shall he for life. 

But, whenever a delegate shall die, or be desirous of relin- 
quishing his office, or refuse or become incapable or unfit to act, 
or be convicted of an offence under the Indian Penal Code* or 
other law for the time being in force, then and so often the Local Go- 
vernment may appoint any other person being a Farsi to be a de- 
legate in his stead and the name of the person so appointed shall 
be published in the cfficial Gazette. 

23. All delegates appointed under this Act shall be consider- 
Deiegates deemed public cd to be public servants within the 
se'vants. meaning of the Indian Penal Code.* 


24. The delegates selected under sections 16 and 17 to aid 
Selection of delegates un- in the adjudication of sults under this 

der sections 16 and 17 from Act shall be taken under the orders of 

of the Court in due 
rotation from the delegates appointed 
by the Local Government under section 21 . 

25. All advocates, vakils, and attorneys-at-Iaw entitled to 
Prartitioners in Matrimo- practise in a High Court shall be enti- 

niai Court tied to practise in any of the Court con- 

stituted under this Act; and all vakils entitled to practise in a 
District Court shall be entuled to practise in any District Matri- 
monial Court constituted under this Act. 


20. All suits instituted under this Act shall be brought in the 
Court in nhichsuitstobe Court within the limits of whose iuria. 

‘he defendant resides at the time 
of the institution of the suit. 

When the defendant shall, at such time, have left British 
When deferdant has left India, such suit shall be brouffht in the 

TJ* ! place where the plaimS 

and dfcfend^nt last resided together. ^ aintin 


Act XLV. of iBffo. 
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lY . — Of MtttnmoHM Smtt^ 

(a) Fw a Deeree pf Natttty. 

27> If a Pani, at tbe time of hia or her marnage, was a 
In caw oflunacy or mental lunatic or of habitaally oasound mind, 
uiuoundaem. 8uch marriage maji at the ins’ance of' 

his or her wife or hosbaad, be declared null and void Upon proof 
that the lonacy or habitual unsoundaess of mind existed at the time 
of the marriage, and still continue: 

Provided that no suit shall be brought under this section if the 
plaintiff shall, at the time of the marriage, have known that the re- 
spondent was a lunatic or of haUtually unsound mind. 

28> In any case in which consummation of the marriage i^. 
, ... from natural causes, impossible, such 

lacanolimpotenqr. marriage may, at the instance of either- 

party thereto, be declared to be null and void. 

(3) For a Dtaru tfDimhthm i« Cast of Aistoa, 

29. If a husband or wife shall have been continually absent 
In ease of abscnee for from Ws or her wife or hnsbsnd for tte 
7 yoan. space of seven years, and shall not nave- 

been heard of as being alive within that time by those persons who 
would naturally have heard of him or her had ha or shebsw 
tdive, the mamage of such husband or wife may, at the instance or 
either party thereto, be dissolved. 


(r) For Dnvrce or fuikiol Separoion. 

SO. Any husband may sue that his marriage may be dissolv- 

On ground of w.fe'. adnl- ed. and a divo^ 
tery. ground that his wife has, since the cele- 

bration thereof, been guilty of adultery; 

■ and any wife may sue that her marriage may be dissolv- 

On ground of husbond*. cd. h^d a divorce g^d* OT 
adultery &e. ground that, since the celeDrauM 

thereof, her husband has been guilty of adultery with * 
or fornication with an unmarried, woman not being a proytute, or 
of bigamy coupled with adultery, or of ,^,“ltery ^ 

cruelty, or of adultery coupled with wilful ^rertion for two 
years or upwards, or of rape, or of an unnatural offence: 


ofiSfis] 
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In every such suit for divorce on the ground of adultery, the 
plaintiff shall, unless the Court shall otherwise order, make the 
person with whom the adultery is alleged to have been committed 
a co-defendant, and, in any such suit by the husband, the Court 
may order the adulterer to pay the whole or any part of the costs 
of Ae proceedings. 

81. If a husband treat his wife with such cruelty of personal' 
Grounds of judicial separa> violence as to render It, in the judgment 

two* ^ of the Court, improper to compel her to- 

live with him, or if his conduct afford her reasonable grounds for* 
apprehending danger to life or serious personal injury, or if a 
prostitute be openly brought into, or allowed to remain in, the 
place of abode of a wife by her own husband, she shall be entitled 
to demand a judicial separation. 

82. In a suit for divorce or judicial separation under this act,. 
Suits* for divorce or judi* if the Court be satisfied of the truth of 

aai separation. the allegations centained in the plaint, 

and 


that the offence therein set forth has not been condoned, and* 

that the hnsba nd and wife are not coiluding together, and 

that the plaintiff has not connived at, or been accessory to, the 
said offence, and 


that there has been no unnecessary or improper delay in insti- 
tuting the suit, and 

that there is no other legal ground why relief shonld not be 
granted, 


then, and in such case, but not otherwise, the Court shall" 
decree a divorce or judicial separaUon accordingly. 

83. In any suit under this Act for divorce or judicial separa- 

Alimony pendente hie. an inde- 

j , pendent income sufficient for her support 

and the necessary expenses of the suit, the Court, ou the applica- 
tion of ihe wife, may order the husband to pay her, monthly or 
ueeUy during the suit, such sum, not exceeding one-fifth of the 

f ®°"®^deriDg the circumstances 

or the parties, shall think reasonable. 


84 The Court may if it shall think fit, on any decree for 
Permanent alimony. divorce Or judicial Separation, order thit 
, the husband shall, to the satisfaction of 
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•tte secure to the wjfe such gross sum, or such monthly or 
periodical pajrments of money, for a term not exceeding her life 
as, having regard to her own properly (tf any), her husband's 
ability and the conduct of the parties, shall be deemed just, and for 
that purpose may require a proper instrument to be executed by 
all necessAiy parties, and suspend the pronouncing of ns deerre 
until such instrument shall have been duly executed. 

In case any such order shall not be obeyed bv her husband, 
he shall be liable to damages at her suit, and further to be sued 
by anv person supp«ying her with necessaries during the time of 
such disobedience, for the price or value of such necessaries 

85. In all cases in which the Court shall mike any decree or 
Payment of alimony to wife order for alimony, it may direst the 

or her trustee. same to be paid either to the wife he^ 

self, or to any trustee on her behalf to be approved by the Court, 
and mav impose any terms or restrictions which to the Conrt may 
seem expedient, and may, from time to time, appoint a new 
trustee if, for any reason, it shall appear to the Court expedient 
80 to so. 

(d) For RutiiiUion of Conjugal Rig^ 

86. Where a husband shall have desertef, or, without lawful 

^ Suit for restitution of con* cause, ceased to cohabit with, his wife, 
juRBl rights. or where a wife shall have deserted, or, 

vnibout lawful cause, ceased to cohabit with, her busbmd, the party 
so deserted, or with whom cohabitation shall have so ceased, may 
sue for the restitution of his or her conjugal rights, and the Court, 
if satisfied of the truth of the all^aiions contained in the plaint, 
and that there is no just ground why relief should not be granted, 
may proceed to decree such restitution of conjugal rights accord- 
ingly. 

If such decree shall not be obeyed by the party against whom 
It is pa««ed, he or she shall be liable to be punished with simple 
imprifonment for a term which may extend to one month, or with 
fine which may extend to two hundred rupees, or with both.* 

37. Notwithstanding anything hereinbefore contained, no suit 
. .. c. shall be brought in anv Court to en- 

Tiage or contract ansinr out any mamage between Parsis, or 

of marnage when hu«band any contract connected with, or arising 
under i6, or wife under 14, gf^ jjgy gggj, marriage, if, at the date 

of the institution of the salt, the husband 


* Set g Bom. 390. 


of 1865.3 parsi marriage akd divorce. 13. 

shRll not have completed the age of sixteen years, or the wife shall 
not have completed the age of fourteen years. 

88. In every suit preferred under this Act, the case shall be- 

tned With closed doors should such be 
Suits with closed doors. of the paiUes. 

89. [Stamps on plainis and /^/r/wrw.] Repeald by the Court 
Fees Act ( VIL of iSyo)- 

40. The provisions of the Code of Civil Procedure* shall, so 
Civil Procedure Code ap- lar as the same may be applicable, apply 

plied. to suits instituted under this Act. 

41. In suits under this Act all questions of law and pro- 
DeterminaHon of questions cedure shall be determined by the pre- 

of law, procedure, and fact. Siding Judge I but ihe decision on the 
facts shall be the decision of the majority of the delegates before, 
whom the case is tried. 


42. An appeal shall lie to the High Court from the decision 
» 1 . u 1 . r« I of any Court established under this Act, 

App»i u. H,,h c<»rt. ^ Q,. j MMnmomal Court or 

District hlatnmonial Court, on the ground of the decision being 
contrary to some law or usage having the force of law, or of a sub- 
stantial error or defect in the procedure or mvestigauon of the case 
whicli may have produced error or defect m the decision of the 
case upon the merits, and on no other ground : 


Provided that such appeal be instituted within three calendar 
months after the decision appealed from shall have been pro- 
nounced. 


43. When the time hereby limited for appealing against any 
Liberties to parties to decree dissolving a marriage shall have 
marry again. expired, and no appeal shall have been 

presented against such decree, or 

when any such appeal shall have been dismissed, or 

when, in the result of any appeal, any marriage shall be de- 
clared to be dissolved, but not sooner, 

it shall be lawful for the respective parlies thereto to marry 
again as if the prior marriage had been dissolved by death. 


* Xiy. of 1882, s 3— -Bat see now the new Code (Act V, o£ 

1908), and the section corresponding to s, 3 of the Code of 1882. 
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V. — 0/ fie Chxlirea ef the Parftts. 

4A> In ftny suit under this Act for obtaining a judicial sepa- 
Curtody Ot children feH- «bon or a decree of nnlliiy of marriage, 
denfeMe. or for dissolving a marriage, the Court 

may from time to time pass such interim orders, and make such 
provision in the final decree, as it may deem just and proper, mth 
respect to the custody, maintenance, and education of the children 
under the age of sixteen yeais, the marriage of whose parents is 
.the subject of such suit, 

and may, after the final decree, upon application by petition 
Orders « to custody of for this purpose, make from tuns w 
children after final decree. time all Such Orders and provisions with 
tespect to the custody, maintenance, and education of such children 
as might have been made by such final decree, or by interim orders, 
in catc the suit for obtaining snch decree were still pending. 

45. In any case In which the Court shall pronounce a decree 
Settlement of wife’s pro- of divorcc or judicial Separation for 
perty for benefit of children, adultery of the wife, if It shall bs made 
to appear to the Court that the wife is entitled to any property, 
either in possession or revenion, the Court may order such settle- 
ment as It shall think reasonable to be made of such property or 

any part thereof for the benefit of the children of the marriage or 
any oi them. 


yj,^0/ the Mode ef erfereing Peiul/ies mitr tka Act, 

48. All offences under this Act may be tned by any officer 
Ogozance of offences pei«mng the pouers of aMag»^ 
anderA..t. Ies8 the penod of imprisonment to wh'Ch 

the offender is a liable shall exceed that which such officer is com- 
petent to award under the law for the time being in force in tne 
place In which he is employed. 

When the penod of imprisonment provided by Hus Ad ^ 
ceeds the period that may be awarded by such officer, the oftenoer 
shall be commuted for trial before the Court of Session. 

47. If any offence, which by this Act is declared to be punisb- 
« u t . f able wiih fine, or with fine and 

vS’aS wmmitted wthin sonment not exceeding sx «onths, shall 
lacnl limits of High Court. be committed by any person witmn we 
1ml limil. of tl« ordmorir ongmol otJ jonidKtioii of 

otoKo »1«“ >>» P"0i*«bl0 opoo «mmt coowooo 
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hj ftny Presidency Magistrste* of the place at which such Court 
is held. 

48. All fines imposed under the authorily of this Act may, in 

, , , , , case of non-payment thereof, be levied 

Levy of fines by distress. by distress and sale of ihe offender's 

moveable proper^ by warrant under the hand of the officer im- 
posing the fine. 

49. In case any such fine shall not be forthwith paid, such 
Procedure uiuii return officer may order the offender to be 

made to distress-warrant. arrested and kept m safe custody until 
the return csn be conveniently made to such warrant of distress, 
unless the offender shall give security to the satisfaction of such 
officer for his appearance at such place and time as shall be 
appointed for the return of the warrant of distress. 

50. If, upon the return of the warrant, it shall appear that no 
Imprisonment if no saffi- Sufficient distress Can be had whereon 

cient distress. to levy such fine, and the same shall not 

be forthwith paid, or 

in case it shall appear to the satisfaction of such officer, by the 
confession of the offender or otherwise, that he has not sufficient 
moveable property whereupon such fine could be levied if a warrant 
of distress were issued, 

any such officer may, by warrant under his hand, ccmmit ihe 
■offender to prison for any term not exceeding two calendar months 
when the amount of fine shall not exceed fafiy rupees, and for any 
term not exceeding four calendar months when the amount shall 
■not exceed one hunared rupees, and for any term not exceeding 
SIX calendar months in any other case, the commmitment to be 
■determinable in each of the cases aforesaid on payment of the 
amount of fine. 

r 

VII, — JUtxellatieous. 


51. Subject to the provibions contained or referred to in this 
Rttiesof procedure of Pars! Act, the High Court shall make such 

practice and procedure of the Parsi Chief 


t 5 _* j” ^ *• 3 according to which the exoressinn 


MBSI UAB8UGR AKS OlVORCS. CAti Z.V. of 18(5 ]. 

and District Matrimonial Courts in the Presidency or Government 
in vbicn such High Court sbail be establised as it may from nme 
to time consider expedient, and shall have full power from time to 
thne to revolce or alter die same. 

All such rules, revocations, and alterations shall be published 
in die official Gasette. 

52. The Govemm^General of India in Conned may invest the 

Pk>«r to invert Cheifeso. ^ 

cotivs officer nith powen of "ntish India nnder the immediate ad- 
Local Governmeot. sunistration of the Government of India 

with the powers vested by tb<s Act in a Local Government. 

58. [Cmmmmeni aad txlait e/ AciJ if the 

Rtpealing Ad {RU. ef i8j6)> 


SCHEDULE. 
{Set uefian 6.) 











ACT IV. OF 1893* 

Tbe Futition iot, 1893. 

Passed by the Governor-General of India in Council. 
Rtctaied Hu ExceUmcys €asettl on the gih March iSgs. 


An Act to amend the Law Relating to Partition. 


Whereas it is espedient to amend the law relating to 
partition; It is hereb}' enacted as follows : — 


Titfej extentj com- 
mencement, and sav- 
ing. 


1 . (/)Tbis Act may be called 
die Partition Act, 1893 ; 


(a) It extends to the whole British India ; and 
(j) It shall come into force at once. 

But nothing herein contained shall be deemed to 
affect any local law providing for the pardtion of immove* 
able proper^ paying revenue to Government 


2 Whenever in any suit for parddon, in which, if in- 

Power to Court to *0 commencemwit 

order sale instead of of this Act, a decree for parddon 
diwon in partition- might have been made, it appears to 
the Court that, bj reason of the nature 
of the proper^ to wMch the suit relates, or of the number 
of the shareholders therein, or of any other special circum- 
stance, a division of the proper^ cannot reasonably or 


* For Statement of Objects and Reasons, see Gatefte of India, 

1892, Ft V , p 46 , for Repoit of the Select Committee, see ibid, 

1893, Pt. V., p 51 , for Proceedings in Connci^ se&ibid, 1803, Pt, 
VI , pp 38 and 49. 

itec IV. of 1893 has been declared in force b Upper Bnima 
(except the Shan ^tes) by the Burma Laws Act (XllL of iM), 
— Sk Sch. I, and s. 4. 

3,oofc-3S-s-WS. IV„ •sa.-i. 
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^raniently be a&de, and diaf a sale of the property and 
di^budon of the proceeds would be more beneficial for 
Ml the sbardiolders. the Court may, if it thinks fit; on ihe 


» — y — — aMMiarauunilj 

or coHectively to die extent of one moiety or upirard^ 
direct a sale of the property and a distribution of ^ pro- 
ceeds. 


8. (r) If, in any case in which the Court is requested 
ProoedsK lAeii the last foipgtfing section to 

i^rer nndartakes to direct a sale; any Other rilftrehntdwr 
applies for leave to buy at a valuation 
the share or shares of die parly or parties asbngfor sa^ 
the Court shall order a valuation of the share or shares in 
such manner as it may think fit, and o&r to sell the same 
to such shareholder at the price so ascertained, and may 
give all necessary and proper directions in that behalf. 

(a) If two or more shareholders severally apply for 
leave to buy as provided in sub-secdon (r), the Court shall 
order a sale of foe share or shares to foe shareholder uho 
qBers to pay the highest price above dw valuation made by 
foe Court. 

(j) If no such shareholder is willing to by such share 
or shares at foe price so ascertained, the appbcap^ or ap- 
plicants shall be liable to pay all costs of, or incident^ 
foe application or applications. 

4. (/) Where a share of a dwdling-faouse bdonj^g 

FarSBim-mit ^ to an undivided fomily has been trsus- 
tnnsicKe of share to finred to a person wbo is not a mem* 
dedlng'-hoase. |,er of such family, and such trans- 
feree sues for partition, foe Court sball, if any member d 
the family bring a sbairitolder shall undertalm to buy the 
share of such transferee, make a valuation of such share 
insoch manner as it tliiaks % and direct the sale of such 
shar e to such shateholder, and may give ail necessary and 
proper directions in that behalf. 

iaX If, in any case described in sub-section {/), two or 
more mmnbeis of foefamily, bring suchriiareholders, seveN 
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allf undertake to buy such share, the Court shall foHow the 
procedure prescribed by sub'Section (p) of the last foregoing 
section. 


5. In any suit for partition a request for sale may be 
Represcntabon of “ade, or an undertaking or applica- 

parties under disabi* tion for leave to buy may be g^ven or 
%• made, on behalf of any party under 

disability, by any person authorized to acton behalf of such 
party in such siut ; but the Court shall not be bound to com- 
ply with any such request, undertaking, or application, un- 
less it is of opinion that the sale or purchase will be for the 
benefit of the party under such disability. 

6. (/) Every sale under section a shall be subject to 
Reserved bidding & reserved bidding, and the amount of 

and bid&og by share- sucb bidding shall be fixed by the 
Court in such manner as it may think 
fit, and may be varied from time to time. 

(a) On any such sale any of the shareholder shall be 
at liberty to bid at the sale on sucb terms as to non-pay- 
ment of deposit, or as to setting off, or accounting for, the 
purchase-money or any part thereof, instead of papng the 
same, as to the Court may seem reasonable. 

(y) If two or more persons, of whom one is a share- 
holder in the property, respectively, advance the same sum 
at any bidding at snch sale, such bidding shall be deemed 
to be the bidding of the shareholder. 

7. Save as hereinbefore provided, when any property is 
pRx^are to be fol- directed to be sold under Act, the 

lowed in case of sales, following procedure shall, as far as 
practicable, be adopted, namelyy— 

(a) if the property be sold under a decree or order 
of the High Conrt of Calcutta, Madras, or 
Bombay in the exercise of its original juris- 
diction, or of the Court of the Recorder of 
Rangoon, the procedure of such Court in Its 
original civil jnris^ction for the sale of pro- 
perty Ity the Registrar; 
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{ 6 ) if the property be sold under a decree or order 
of any other Court, such procedure as the 
High Court may, from time to tune, by rules 
prescribe in this behalf ; and, until such rules 
are made, the procedure prescribed m the 
Code of Civil Procedure* in respect of salesra 
execution of decrees. 

8. Any order for sale made by the Court under sec* 
Orden forsftle tobe tions 2, 3, or 4 shall be deemed to be 

deemed decrees. II decree vnthin the meaning of section 
2 of the Code of Civil Procedure.* 

9. If any suit for partition the Court may, if it shall 
Samiir of powtf to think fit, make a decree mr a partition 

order partly paititioa of part of the property to vbicn the Suit 
and partly safe. rel^ and a Side of the remainder un- 
der this Act. 

10. This Act shall apply to suits instituted before the 
Application of Act commencement thereof, m which no 

io pending suits. scheme for the partition of the pro- 
perty has been finally approved by the Court. 


• Act XIV of i88a 



ACT Vll. OF 1882 


(The Powcrs-of-Attoraey Act, 1882), 


Rkceivkd the G.-G.’s Assent os the 24TH February 1882. 


An Act to amend the Lava relating to Powers^of- Attorn^* 


For the purpose 
Preamble. 


of emeduing the law relating to Powers* 
of-Attoraey; It is hereby enacted as 
follows 


1 . This Act may be called ” The 
Powers-of- Attorney Act, 1882 

It applies to the whole of British 
India : 

and it shall come into force on the 
first day of May 1882. 

2 . The donee of a posver-of-attorney may, if be thinks fit, execute 
Execution under power•o^ or do any assurance, instrument, or thing 
attornoy in and with his own name and signature, 

and his own ssal where sealing is required, by the authority of the 
donor of the power ; and every assurance, instrument, and thing so 
executed and done shall be as eSectual in law as if it had been 
executed or done by the donee of the power in the name, and with 
the agnature and seal, of the donor thereof. 

This section applies to powers of*attorney created by instru* 
ments executed either before or after this Act comes into force. 

S. Any person making or doing any payment or act in good 
Payment by Attorney under faith, in pursuance of a power*of*attor* 
pmver, without notice of ney, shall not be liable in respect of the 
death, am., good. payment or act by reason that, before 


Short title. 

Local extent. 
Commencement. 


* For Statement of Objects and Reasons, see Gaeeiie of India, 1881, 
Ft, V., p. 1473 , for Proceedings in Council, see ibtd, i88i. Supplement, p. 
1409, and tbtd, 1882, Supplement, p. 204. 

Act VII of 1882 has been declared in force in the Santhal Farganas 
by s 3 of the Santhal Farganas Settlement Regnlation (III. of 1872] as 
amended by the Santhal Farganas Laws Regulation (HI. of x886). 

S,Q00— 16>io-I909. Act VII., | 882 .«>X. 
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&e payment or act, the donor of fte power had died or become 
lunatic, of unsound mind, or bankrupt or insolvent, or had revoked 
the power, if the hict of death, lunacy, unsonndness of mind, 
bankruptcy, insolvency, or revocation was not, at the time of the 
payment or act, known to the person making or doing the same. 

But this section shall not affect any right against the payee of 
any person interested in any money so paid ; and that person sbali 
have the like remedy against the payee as he would have had 
against the payer, if the payment had not been made by him. 

This section applies only to payments and acts made or done 
after this Act comes into force. 


4 . (a) An instrument creating a power>o£-attorney, its esecu* 
Daposttoforigioftl iostfo- being verified by afBdawt, ststntoiy 
menta creating poven-of-at. declaration, or Other sufficient evidence, 
tonqr. may, with the affidavit or declaration, if 

any, be deposited m the High Court within the local limits of whose 
jurisdiction the instrument may be. 


(j) A separate file of nutruments so deposited shall be kept; 
and any person may search that file and inspect every instroment 
so deposited ; and a certified copy thereof shall be delivered out to 
bim on request. 


(c) A copy of an instrument so deposited may be presented at 
the office, and may be stamped or marked as a certified cow, and. 
when so stamped or marked, shall become and be a cerunca copy, 

Ml A certified copy of an instrument so 
withont toher proot be sufficient evidence of the wntents ot tn 
instrument, and of the deposit thereof m the High Court. 

The High Court may, from time to time, make '“5“ ^ 
the purposes of this section, and prescribing, with ffie . 

of the Local Government, the fees to be taken under clauses { h 


(i), and (c). 


(/) [Repealed iy Act VI. ^ tgoo.] 

(g) This section applies to instruments creating 
attorney ejsecated either before or after this Act comes in 

• For instance of rules made and fees prwcfibrf under tha dmse, 

BomSy »f ^ ^ 
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5. A married woman, whether a minor or not, sliall, by virtue 
Power-of-attorney of mar- of this Act, have power, as if she Were 
ned nomaii. unmarried and of full age, by a non- 

testamentary instrument, to appoint an attorney on her behalf, for 
the purpose of executing any non-testamentary instrument, or doing 
any other act which she might herself execute or do ; and the pro* 
visions of this Act, relating to instruments creating powers* of* 
attorney, shall apply thereto. 

This section applies only to instruments executed after this 
Act comes into force. 

6. XXVJIL of 1 SS 6 , s. yp, repealed^ Riptcdtd hy ihe 
Reptaiing and Amending Act (XIL of t 8 p/J. 
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ACT XV. OF 1882: 


The Presidency Small Cause Ocarts Act) 1882.* 

Receivki) the G.'G/s Assent on the i^ra March 1882. 

An Act to eonsolidait and amnd the Law relating to the Courts of 
tdmcdl Causes estabhshed in the Prestdency-towns, 

Whereas it is espedient to consolidate and amend the law 
relating to the Courts of Small Causes 
estabh^ed in the towns of Calcutta, 
Madras, and Bombay ; It it hereby enacted as follows : — 


CHAPTER 1 . 

Preuhinart. 

1, This Act may be called “The Presidency Small Cause 
Short title. Courts Act, iB 82 :"andit shall come 

Commencement. ‘‘‘e first day of July 

loo2c 

But nothing herein contained shall affect the provisions of the 
Army Act,f section 151 , or the rights or liabilities of any person 
under! any decree passed before mat day. 

On and from the said day, the enactments specified in the 
Repeal o! enactments. Schedule hereto annexed shall be 

repealed to the extent mentioned therdn. 

Bnt all Courts constituted, appointments made, and securities 
given, under any of the said enactments, shall, so far as may bt 
be deemed to have been respectively constituted, made, and mven 
under this Act. 


w V State ment of Objects and Reasons, s« Gaattte of India 1S80* 
o*. ^ Report of the Select Committee, see tbtd, 1881, Pt. V d 

MM. 1882, Supplement, p 204. and ilid, i8Si, Estia?!ip]d?mS^ 
I Sfat.44&4s Vict.,c.s8. 
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All references to any enactment hereby repealed, made in 
^rerences in prenons Acts passed pnot to the said dav riiftll 
. A * be read, BO far as may be pracucSe 
as if made to this Act or the corresponding provisions hereof. ' 


8. In Act No. XXIII. of 1850 {/er ttcuring the Lcmi-ratm 
Amcndnent of Acts. Cdeu/ta), semion 3. for the word and 

figures, “ Act VII., 1847," the words and 
Cause Courts Act, 188a, Chapter 
VIII.,^ slaU be substituted; the words, “as provided by the said 
Act, shall be repealed ; and, for each of the expressions, “a Com- 
missioner of the Coiiit for recovery of small debts referred to m 
the said Act" and “the said Ccmmisdoners," the worda “the 
Judges of the Couit of Small Causes at Calcutta," shall be sub* 
slituted.* 


4 - In this Act, the “ Small Cause Court" means the Court of 
"Small Csuie Cmiit '* sobU causes comtituied under this Act 
defined. in the town of Calcutta, Madras, or 

Bombay, as the case maybe;i»uf the exprettm 
mluits a Dipntf ifrg/r/rar.f 


CHAPTER II. 

CoNsrmrnoN and OmcsRS ox the Court. 

5 . There shall be, in each cf the towns of Calcutta, Madras^ 
Courts of Small Causes Bombay, a Court, to be called the 

established. Court of Small Causes of Calcutta, 

Madras^: or Bombay, as the case may be. 

6. The Small Cause Court shall be deemed to be a Court 
Court to be deemed under subject to the Superintendence of to 

anpennterdence, etc., of High Court of Judicature at Fort 
HiRh Court. William, Madias, or Bombay, as to 

case may be, within the meaning of the Letters Patent, re^ectively, 
dated the 38th day of December 1865, for such High Courts, and 


* The last paragraph of s 3 has bun repealed by Act V. of tpofi, Seh, 
V., and therefore omitied. ^ 

t In a 4. the words italirued have been added by the Fnsideaey 
Smalt Cause Couile Act (III of jfipp), e. a. . ^ j -f 

, t For Frodamation declaring the constitution of the Mwfas Court w 
Small Causes, CM Ma&u List of uical Rnlu and Orders, Ed 1898, p. flU 4 - 
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within the meaning of the Code of Civil Procedure ;* “ and to be a 
Court subordinate to the High Court within the meaning of section 
6 of the Legal Practitioners Act, 1879; f" $ and the High Court 
shall have, in respect of the Small Cause Court, the same powers 
as It has under the 24ih and 25th of Victoria, chapter 104, section 
15, in respect of Courts subject to its appellate jurisdiction. 

7. Subject to the control of Uie Governor-General in Council, 
Appointment, snspension, the Local Government may, from time 
and removal of Junges to time, by notinca'ton in the omcial 
Gazette, appoint a person to be Chief Judge, and so many other 
persons as n thinks fit to be Judges, of the Small Cause Court : 

§ Provided that no person shall be appointed to be a Judge 0! 
such Court, or be authorized to exerc>ss tne pQv\ers of a Judge of 
such Court, unless he is — 

(a) an advocate of a High Court of Judicature established 
under the Indian High Courts Act, t86i,|! or 

(^] a vakil or attorney oi any such High Court, or 

(c) a Judge of a Court of Civil Judicature of not less than 
five years' standing ; 

and that not less than one-third of the persons so appointed, 
incluoing the Chief Judge, shall be advocates of one of the said 
High Courts. 

The Local Government may, by a like notification, suspend, 
and, with the previous sancuon of the Governor-General iu Council, 
remove any Judge so appointed^ 

Rank and precedence of 8. The Chief Judge shall be the 
Judges. first of the Judges in rank and pre- 

cedence. 

The other Judges shall have rank and precedence as the 
Local Government may, from time to time, direct. 

* Art XIV. of 1S82 —See now the new Code (Art V. of icoSl 

t Act XVIII of iSjp. ^ 

; In s. 6 the words quoted have been inserted by the Presidency 
Small Cause Courts Act (I. of 1895), 5 a. '' 

i This proviso has been substituted for the one ori ginall y anayiA,! br 

S Stat 24 and 35 Virt , c. 104. 
the Presidency Small Cause Courts Act 0 , of xSpjl, s. 3 (7). 

J The last ^graph of s 7, as otzpnally enacted, being repealed by 
the P^tdency Small Cause Coarts Act (I. of 1893), s. 3(2), has been 
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8a** (/) During any absence of the Chief Judge or any 
Psrformanoe of duties of Tn^go of the said Court, Or dunngthe 
abwnt Jud|^. period for vfaich any Judge is acung as 

Cliirf Judge, the Local Government may appoint any person, 
having the qualifications required by section /, to act as Chief 
Judge or Judge of the slid Conit, as the case may be 


(a) Every person S3 appointed shall b: authorised to perform 
the duties of the Chief Judge or a Judge of the said Court until 
Jie return of the absent Chief Judge or Judge, or of the Judge 
acting as Cnief Juoge, or undl the Local Government seco cau»e to 
cancel the appointment of such acting Chief Judge or Judge, as 
the case may be. 

Procedure and practice Uf Stt/) The High Court may. from 
Small Oiuse Coart. time to time, by rulesj; having the torce 

of law,— 

(a) prescribe the procedure to be followed and the prac* 
tice to be observed by the Small Cause Court either 
in supersession of, or in addition to, any provisions 
' which were prescribed mth respect to the pro* 

cedurc or pr amice of the Small Cause Court on or 
before tnethirly-fitoi day of December i8p*, in or 
' under this Act or any other enactment for the time 

being in force, and 

(aa)i empower the Reffstrar to bear and dispose of nndfr 
fended suits and mteriocutoiy applicauons or mat- 
tery and 

(d) cancel or vary any such rule or rules. 

Rules made under this section may provide, among other 
matters, for the exsreiss, by one or more ot the Judges of tfa 


• S 8A h» been s«brt.tatrf b/f 3 
Conns Act (III of 1899; furs 8A as lusetted by s 4 of the 

Act (I. of 1805). a s, for the one ongioally enacted. 

„„ IS .w 

(III. of 1899)3 a. 4 
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Small Cause Couri, of any powers conferred on the Small Cause 
Court by this Act or any other enactment for the time being in 
force. 

(a) The law, and any rules and declarations made, or pur- 
porting to be made, thereunder, with respect to procedure or 
practice in force or treated as in force in the Small Cause Court 
on the thirty*Srst day of December 1894., shall be in force unless 
and until cancelled or varied by rules made by the H.gh Court 
under this section. 


10 Subject to such rules, the Chief Judge may, from time 
Chief Judge todisinbutc to time, make such arrangements as he 
business of Court. thinks fit for the distribution of the busi- 

ness of the Court among the various Judges thereof. 

11 . Save as hereinafter otherwise provided, when two or 
Procedure in case of differ- more of the Judges Sitting together 

ence of opinion. diSer on any question, the opinion of 

the ma]orhy shall prevail ; and, if the Court is equally divided, the 
Chief Judge, if he is one of the Judges so differing, or, in his 
absence, the Judge first m rank and precedence of the Judges so 
.differing, shall have the casting voice. 

12 . The Small Cause Court shall use a seal of such form 
«;.,i dimensions as are for the time 

being prescribed by the Local Govern- 
ment.* 


IS The Local Government may, from time to time, appoint 
Aopointment of Registrar an officer to be called the Registrar of 
*nd ministerial officers. the Court, and to be the chief ministe- 
rial officer of the Court; 

and the Chief Judge may, from time to time, subject to the 
control of the Local Government, appoint a Deputy Regislrar ani\ 
as many clerks, bailiffs, and other ministerial officers as may be 
necessary for the administration or jus'ice by the Court, and for 
the exercise and performance of the powers and duties conferred 


* For notifications under this section in 

Bombay— sfe Bombay List of Local Rules and Orders, Ed 1806, 
„VoI.I.p 422 , 

Madtas-see Madi^ List of Local Rules and Orders, Ed. iSoS, 
, , Vol. I . p S04. 

s SJET a” on 
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dnd imposed on it by this Act or any other law £or the time b^g 
in force. 

The Kegistrar and other officers so appointed shall exercise 
Powers and duties of such snch powersi and discharge such duties 
officers. cf a ministerial nature, as the Chief 

Judge may, from time to time, by ride direct. 


The Chief Judge may suspend or remove any Registrar or 
other officer so appointed ; but the removal of any Registrar or 
officer drauing a monthly salary of one hundred rupees or ap> 
wards shall be subject to the orders of the Local Government. 


14 . The Local Government may invest the Registrar with 

... j the powers of a Judge under this Act 
wiSySSiof^a for trial or suits in which the 

suits nut exceeditif .tnenty amount or v«lue ot the sobject*matter 
rupees. does not exceed iwen^ rupees. And, 

subject to the orders of tne Chief Judge, any Judge of the Small 
Cause Court may, whenever he thinks fit, transfer frum his own 
file to the file of the Registrar any suit which ibe latter is com* 
petent to try. 

JExpianaftott.*'^FoT the purposes of this section an applicSf 
tiOD for possession under section 41 shall be d eemed to be a suit 

15 . No Judge or other officer appointed under thir Act stall. 

Judge or other officer not during hiB COnliDUMCe as W 
to practise or mde. or tfficer, either 1^ bimseli, or 88^ a 

partner of any other person, practise or act, either directly or in- 
directly, as an advocate, attorney, vakil, o*’®*^'®** 
doner, or be concerned, cither on bis account, or for any wnw 
person, or as the partner of any other person, in any i»ae or 

profession. 

Any such Judge or officer so practising, acting, or concern^, 
shall be deemed to have committed an offence under secnon 10 
of the Indian Penal Code. 

Nothing herein contained aball de^ed to prohibit aijr 
such Judge or officer from being a menber of any ^ 

Goiporated or registered under Rojai Chaiw, L^rs P 1 
of Parliament, or Act of any British Indian Legislature. 


• This explauation has been added by the Prwidency Small Cause- 

Courts Act (L of xSpSli 
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CHAPTER lU. 

Law ADUIKISTERSD BY TBB CoURT. 

16. All questions, other than questions relating to procedure 
. . or practice, which arise in suits or other 

&c?“5?r a" IX deaded proceedings under this Act in the Small 
according to law adnunister- Cause Court, Shall be dealt with ana 
cd by High <^uct. determined according to the law for 

the time being administered bj the High Court in the exercise of 
its ordinarj' original civil jurisdicuon. 


CHAPTER IV. 

JURISniCTIOH IN RXSPECT 07 SoiTS. 

17. The local limits of the jurisdiction of each of the Small 
Local limits of jurisdiction Cause Courts shall be the local limits 

of Court. for the time being of the ordinary ori- 

ginal civil jurisdiction of the High Court. 

18. Subject to the exceptions in section 19 , the Small Cause 
Suits in which Court has Court shall have jurisdiction to try all 

jurisdiction. suits of a Civil nature— 

when the amount or value of the subject-matter does not 
exceed two thousand rupees; and 

(a) the cause of action has arisen, either wholly or in part 
within the local limits cf the jurisdiction of the Small Canse Coort^ 
and the leave of the Court has, for reasons to be recorded by 
It in writing, been given before the instituiion of the suit ; or 

(3) all the defendants, at the time of the institution of the suit, 
actually and voluntarily reside or carry on business, or personally 
work for gam, within such local limits ; or 

(c) any of the defendants, at the time of the institution of the 
suit, actually and voluntarily resides, or carries on business, or 
personally works for gam, within such local limits, and either the 
leave of the Court has been given before the institution of the suit, 
or the defendants who do not reside, or carry on business, or 
personally work for gam as aforesaid, acquiesce m such institu- 
tion 

Provided that, where the cause of action has arisen wholly 
within the local limits aforesaid, and the Court refuses to give 
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leave for the institotioa of the snit, it shall record in writing its 
reasons for such refusal.* 


Explanahon. y.~When ui any suit the sum claimed is, by a 
8e^off admitted by both parties, reduced to a balance not exceed* 
ing two thousand rupees, the Small Cause Court shall have jaris* 
diction to try such suit. 

ExplaneUtan //.—Where a psrson has a permanent dwelling 
at one place, and also a lodging at another place Cor a temporary 
purpose only, he shall be deemed to reside at both places m 
respect of any cause of action arising at the place where be has 
such temporary lodging. 

Explanatwn W — A Corporation or Company shall be 
deemed to carry on business at its sole or prmcipal office in British 
India, or, in respect of any cause of action arising at any place 
where it has also a subordinate office, at such place. 


I 


18A.t The Small Cause Court mty allow a plaintiff, at or 
Pbintiff may abandon imt before the first hearing of a suit m 
aaainit defendant resident which a joint and several liability 18 
outof junsdietion. alleged on a cause of action arising 

either wholly or in part within the local limits of the jurisdiction m 
the Court, to abandon the suit as against any defendant who does 
not reside or carry on business, or personally work for gam, within 
such local limits, and to sue for a decree against such detendants 
only as do so reside, carry on business, or personally work for gain. 


S.*».kKl.C«.rtta.« ^ X9. Tl» Sm«U C..M Coat njl 

junsdicnun. have uo jurisdiction m— 

(a) suits coucerningthe assessment or collection of the re- 
venue ; 

tf) suits concerning any act ordered or done by the ^ 
vernor-General in Council or the Local 

vernor-Gensral or a Governor, or by anj Mtmber of the Cornell 
of the Governor-General or of the Governor of Madras or 
in his official capacity, or by any person by order of the Governor- 
Gcsncral in Council or the LocaI Govern inentj 

(e) suits concerning any act ordered or done by any JudiP « 
jndicial officer in the cxecation of his office, or by any person 


• This ptovuo baa been added by the Preaideney Small Caase Conrta 

t beea inserted by the Presidency Small Cause Courts Act 

(I. of 189S), S.8, 
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pursuance of any judgment or order of any Court or any suclt 
Judge or judicial officer ; 

(if) suits for the recovery of immoveable property ; 

{e) suits for the partition of immoveable property ; 

(/) suits for the foreclosure or redemption of a mortgage of 
immoveable property ; 

{g) suits for the determination of any other right to, or interest 
in, immoveable property ; 

ifi) suits for the specific per formance or rescission of contracts ; 
(r) suits to obtain an injuncUon; 

{j) suits for the concellation or rectification of instruments; 

(if) suits to enforce a trust ; 

(/) suits for a general average loss and suits on policies of 
insurance on sea-going vessels ; 


(ffz) suits for compensation in respect of collisions on the high 


seas; 

(n) suits for compensation for the infringement of a patent, 
copyright, or trade-mark ; 

(o) suits for a dissolution of partnership, or for an account of 
partnership-transactions ; 

(/») suits for an account of property and its due administration 
under the decree of the Court ; 

(y) smis for compensation for libel, slander, malicious pro- 
secution, adultery, or breach of promise of marriage ; 

(r) suits for the restitution of con jugal rights, for the recovery 
of a wife, or for a divorce ; ^ 

(f) suits for declaratory decrees ; 

(0 suits for possession of a hereditary office; 


{«) suits against Sovereign Princes or Ruling Chiefs 
Ambassadors or Envoys of Fordgn States ; ’ 


or against 


(») suits on any judgment of a High Court ; 


(m) suits the cognizance whereof by the SmaU Cause Court is 
barred by any law for the time being in force. 
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19 A • Whenever the Court hads thet for wwt of jorSsdictuM 
i<Retttrn of plaint. ** CRonot fiaallf determuic the question 

« ‘»«emthe6utt,itma,y, at any s*age 
of the proceedings, return the plaint to be presented to a Court 
having jurisdiction to determine the question. When the Court so 
I returns a plaint, K shall comply with the provisions of the second 
■paragraph of section 5; of the Code of Civil Procedure,t and make 
such order with respect to costs as it may think just, and the Court 
shall, for the purposes of the Indian Limitation Act, 28yy,| be 
deemed to have been unable to entertain the suit 1^ reason of 
defect of jurisdiction. When a plaint so returned is ^ternards 
presented 10 a High Court, credit shall be given to the plaintiff fot 
the amount of the court*fee paid in the Small Cause Court m 
respect of the plaint in the levy of any fees which, according to the 
practice of the High Court, are credited to the Government. 

20 . When the parties to a suit, which, if the amount or value 
CottTt wiy, hy consent, try t)f the subjecuiuatter thereof did not 

•suiu beyono pneunwry limits exceed two thousand rupees, would be 
offunsdietion. cognizable by the Small CanseComt, 

have entered into an agreementf In wmmg that the Small Cause 
■Court shall have jurisdiction to liy such snlt. the Court shall have 
juradiciion (0 cry the same, although the amount or value of the 
sul^ecumalter thereof may exceed t«o thousand riipses 

Ever) such agreement shall be hied in the Small Cause Coart, 
I and, when so filed, the parties to n shall be subject to the junsdte* 
' tion of the C^it, and ^all be bound by its decision m suen smU 

21 . All suits to which an officer of the Small Cause Court is, 
SmtsbyaodagalDstofScen as sucli, a patty, except suits in res- 

^^tfConrt. pect of property taken in execu- 

tion of Its process, or the proceeds or value thereof, ‘‘and 
all suits whereof the amount or value of the subject^ma^ 
'ter exceeds one thousand rupees, may be Instituted m the High 
Court at the election of die plaintiff as if this Act bad not been 
passed. 

* S igA has been insetted by tbe Presidency Snail Canse Courts Act 

'tI.of ifigAtS 9 * . 

't Act XIV. of x882 —Su now Sie new Code (Act V. of tgoQ 

X Act XV. of 1877 See now tbe new Limitation Act (IX of tgOsj. 

5 As to aUittonal fee payable on the filing of such agreement, sws. 

^*’^”^The words quoted have been Inserted by the Pttudeoqr Smdl Ca®** 

* Courts Act (I, of lS 95 )i s to 
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22. If any suit cogniztble by ihe Small Cause Court, other 
than a sun to whjch section a I applies, 

Costs When plaintin sues in • . * rr t ^ ^ 

Hi^h Court in other cnses IS instituted in the riigfa Courtj And ity in 
cognizabio by Small Cause guch suit, the plaintiff obtains, in the 

case of a suit founded on contract, a 
decree for any matter of an amount or value less than “ one tnou- 
sand"* rupees, and in the case ot any other suit a decree for any 
matter of an amount or value of less man three hundred rupees, no 
costs shall be allowed to the plaintiff; 


and, if in any such suit the plaintiff does not obtain a decree, 
the defendant shall be entitled to his costs as between attorney and 
client. 


The foregoing rules shall not apply to any suit in which the 
Judge wno tnes the same certifies that it was one fit to be brought 
in the High Court.f 


CHAPTER V. 


Frockdurr in Suits. 

28. Parhom of Ctod Procedure Code extending to Court* 
{Bepeated by Act /. of t. /a,] 

24. Except in cases of set-off under the Code of Civil Proce- 
No written statement ex- dure, section III, no written statement 

cept in caseb of set-off shall be received unless reijuired by 

the Court. 

25. When a period of eight days from the decision of a suit 
Return of documents ad- expired Without any application for 

mitted in evidence. a new trial or re-bearing of such suit 

having been made, or when any such application has been made 
within such period, and such application has been refused, or the 
Te-hearing (as the case may be) has ended, any person, 
whether a party to the sun or not, desirous of receiving back any 
document produced by him in the suit, and placed on the record, 
^all, unless the document is impounded under section 143 of the 
Code of Civil Procedure, t be entitled to receive back the same : 


quoted have been substituted for the words, “ two thou» 
sand, by the Presidency Small Cause Courts Act ( 1 . of i8oS), s. 11. 

+ Act XIV. of 1883 -iBut see now the new Code fAct V. of 1908). 
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Provided (hat « docuaent may bs returned at any time before 
an) of such events on such terms as the Court may direct: Pro- 
vided also that no document shall bs returned which, bv force of 
the decree, has become loid or useless. ywrceot 

On the return of a document which has been admitted in 
evidence, a receipt shall be gnen, by itie party recemng it, in a 
receipt-book to bs kept for tne purpose. 

26 In any suit in which the defendant appears and doss not 
Compenriiian pnjable bj admit the claim, and the plaintiff does 
phimiii to defendant in cer- not obtain a dcctee for the full amount 
tain case< qJ j,jg 

in its discretion, order the plaintiff to pi\ to the defendant, by way 
of satisfaction for his trouble and attendance, sneh sum as it thinks 
fit. 

When any claim preferred, or objection made, under sechon 
378 of the Code of Cml Procedure* is disallowed, the Small 
Causs Court maj, in its discretion, order toe person preferring or 
making such claim or obj'eciion to pty to the decree-holder, or to 
tbe judgmeni-drbtor, or to botn, b) way of satisfaction as afore^a'd, 
such sum or sums an it thinks fit. 

And when any claim or objection is allowed, the Court may 
award such compensation by was of dam.'ges to the claimani or 
objector as it thinks ffi , and ihe order of tbe Court awarding or 
retusing such compensation shall bar an) suit in respect of injury 
caused by tbe attacnincnt. 

Any order under this section may, in default of payment of 
the amount payable thereunder, be enforced by the person m 
whose favour 11 » made againfi the person against whom n is made 
as if It were a decree of the Court. 

27 . Whenever the Small Cause Court issues a warrant for the 

Decree-holder to aceom- *"*81 of a judgment-debior or die 

psny officer executinjr not- attachment of nis properQTi the decree- 

rant. holder, or some other periion on his 

behalf, shall accompany the officer of the Court entrusted with the 

^ such warrant, and shall point out to such officer the 

judgment-debtor or the property to be attached, as the case may 

be. 

* 


• Act XIV. of i88*i— Sine now the new Code (Act V, of ipo® 


17 


ot 1882.3 IBISIDENCV SiSAXX CAUSE COURTS. 


28 When the iudgment-debtor under any decree of the Small 
Cause Court is a tenant ot immoi-eaDle- 

by leiianc to be deemed move* perl}, and which he migui, D-fore the 
able in execution. termination of his tenancy, laaiully 

remove without the permission of his landlord, shall, for tnc purpose 
of the execution of such decree, “and for the purpose of deciaing 
all questions arising in the execution of such decree, be deemed 
to be moveable property, and may, if sold in such execution, be 
severed by the purchaser, but shall not be removed by him irom the 
properly until he has done to the property whatever the judgment-deot- 
or would have been bound to do to it it he had removed such thing. 


29« Whenever any judgment-debtor, who has been arrested, 
Discharge of iudgmeat- or whose property has been seized in 
debtor on suflScieni sucutity. execuuon of a decree or tneomiU uaase 
Court, oders security to the satisfaction of such Court for payment of 
the amount anich he has been ordered to pay and me costs, toe 
Court may order him to be discharged, or me propeny to be 
released. 


80. Whenever it appears to the Small Cause Court that any 
Court may in certain cases judgment-debtor under »s decree IS un- 
suspend esecttuoa of decree, able, from sickness, poveny, or otner 
sufficient cause, to pay the amount of the decree, or, ir such Court 
has ordered the same to be paid in mstalraents, the amount ct any 
instalment thereof, it may, from time to lime, for suen ume, and 
upon such terms as it thinks dt, suspend the execution of such 
decree, and discharge the debtor or make suen oraer as u thinks dt. 

31. If the judgment-debtor under any decree of the Small 
Exccubon of decree of Small Cause Court has not, witnin me local 
Cause CouTtby other Courts, limits of its jurisdlcuon, moveable pro- 
perty sufficient to satisfy the decree, the Court may, on me applica- 
tion of the decree>holder, send the decree for execuiion, — 


(a) m the case of execution against immoveable property 
situate within such local limits— “to the Madras City Civil Court or 
the High Court of Judicature at Fon William or Bombay, as the 
case may be;’'t 


* The words quoted have been Inserted by the Presidency Small Cause 
Courts Act (IV of 1906}, s 2 

T In cl. (a) of s. 31, the words quoted have been substituted for the 
words, “to tne High Court," by the Madras City Civil Couns Act (VII. of 
1892), s 12. 


Act SV., 1882.-2. 
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such property in such person or persons, in such manner, and for 
such estate, as the said Court shall direct, that is to saj, — 

when an heir or detnsee of such mortgagee shall be out of 
the jurisdiction of the High Court, or cannot be found ,* 

when an heir or devisee of such mortgagee shall, upon a 
demand by a person entitled to require a conveyance of such pro- 
perty, or a duly- authorized agent of such last mentioned person, 
have stated in writing that he will not convey the same, or shall 
not convey the same for the space of twenty-eight days next after 
a proper deed for conveying such property shall have been ten- 
dered to him by a person enutled as aforesaid or a duly-autho- 
rized agent of such last-mentioned person ; 

when it shall be uncertain which of several devisees of such 
mortgagee was the survivor ; 

when It shall be uncertain as to the survivor of several de- 
visees of such mortgagee, or as to the heir of such mortgagee, 
whether he be living or dead , 

when such mortgagee shall have died intestate as to such 
property, and without an heir, or shall have died, and it shall not 
be known who is his heir or devisee ; 

and the order of the said High Court made in any one of the 
foregoing cases shall have the same effect as if the heir or devisee, 
or surviving devisee, as the case may be, had duly executed a con- 
v^ance of the property in the same manner and for the same 
estate. 

20 . In every case where the High Court shall, under the 
Power to appoint person provisions of this Act, be enabled to 
to convey in certain cases. make an order having the effect of 

aconveyanceof any immoveable property, or having the effect of 
a release or disposition of the contingent right of any person or 
persons, born or unborn, it snail also be lawful for the High Court, 
should It be deemed more convenient, to make an order appoint- 
ing a person to convey such property, or release or dispose of 
such contingent nght ; 

and the conveyance, or release or disposition, of the person 
so appointed, shall, when in conformity with the ter ms of the order 
by which he IS appointed, have the same effect in conveying the 
property, or releasing or disposing of the contingent right, as an 
order of the High Court would, in the particular case, have had 
under the provisions of this Act. 
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85 The Reo'tstrar may receive apphcations for the execution 
Registrar n,ay execute all of decrees of any valuc passjd by the 
• decrees with the same powers Court, and may commit and discbargw 
as a Judge. ]udgmeat*debtors, and make any order 

in respect thereof which a Judge of the Court migat make under 
tins Act. 

30. Every decree and order made by the Registrar in any 
Decrees and orders of Reg. Suit or proceeding shall be Subject to 
istrar to be subject to new the same provisions in regard to new 
-trial as if made oy a Judge. by a Judge ot the Court, 


CHAPTER Yl.^ 

New Triais and Appeals. 

87. Save as otherwise provided by this chapter, or by any 
General finality of decrees Other enactment for the time being in 
and orders of bmali Cause force, every decree and order of the 

Small Cause Court in a suit shall be 
final and conclusive. 


88. Where a suit has been contested, the Small Cause Court 
New trial of contested tnay, on the application of either party, 
cases. made within eight days from the date of 

the decree or order in the suit (not being a decree passed under 
section 523 of the Code of Cml Proceduref), order a new trial to 
be held, or alter, set aside, or reverse the decree or order, upon 
such terms as it thinks reasonable, and may, in the meantime, stay 
the proceedings. 

£xplanaiioa,~-EMeTy suit shall be deemed to be contested in 
which the decree is made otherwise than by consent of, or in 
default of appearance by, the defendant. 


89 (/)Ia any suit instituted in a Small Cause Court in 
Removal of certain causes which the amouQC Ot value of the sub-* 
into High Court. ject-matter exceeds the sum of one 

thousand rupees, the defendant or any one of the defendants may, 
before the day fixed by the summons for the appearance of the 
defendant, or within eight days after the service of the summons 


* Ch. yi h^baen substituted for the one onginally enacted bv the 
Presidency Small Cause Courts Aft (I of 1895), s 13. 

T Act XIV. of i 8 S 2 .-' 5 re now the new Code (Act V. of 1908). 
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In every case where the High Court shall, under the provisions 
of this Act, be enabled to make an order ves’ing m any person or 
persons the right to transfer any stock transferable in the books of 
any company or society established or to be established, it shall 
also be lawful for the High Court, if it be deemed more convenient, 
to make an order directing die secretary or any officer of such com- 
pany or sodety at once to transfer, or join in transferring, the stock 
to the person or persons to be named in the order; 

and Ibis Act shall be a full and complete indemnity and dis- 
charge to all companies or societies and their officers and servants 
for all acts done or permitted to be done pursuant thereto. 

21. When any person or persons shall be jointly entitled, 

M 7 I. ... ( . I with any person out of the jurisdiction of 

When trustees of stock or u. 

Government securities joined ‘“C cltgh Couit, or whO cannot be 

vrith trustee out of juris* found, or concerning whom it shall be 

uncertain whether he be living or dead, 
to any stock or Government securities or thing in action upon any 
trust, it shall be lawful for the said Court to mike an order vesting 
the right to transfer such stock or Government securities, or to 
receive the dividends, interest, or income thereof, or to sne for or 
recover such thing in action or any interest in respect thereof, 
either in such person or persons so jointly entitled as aforesaid, or 
in such last-mentioned person or persons together with any person 
or persons the said Court may appoint. 

When any sole trustee of any stock, Government securities, 
or thing in action shall be out of the jurisdiction of the said Court, 
or cannot be found, or it shall be uncertain whether he be living 
or dead, it shall be lawful for the said Court to mike an order 
vesting the right to transfer such stock or Government securities, 
or to receive the dividends, interest, or income thereof, or to sue 
for and recover such thing in action, or any interest in respect 
thereof, in any person or persons the said Court mty appoint. 

22. Where any sole trustee of any stock, Government secnri- 
Whenirasteeofstock,&c., bes, or thing in action shall neglect or 

refuses to transfer. refuse to transfer such stock or Irovern- 

ment secunties, or to receive the dividends, interest, or mcorae 
thereof, or to sue for or recover such thing in action, or any mtcrert 
in respect thereof, according to the direction of the person ab- 
solutely entitled thereto, for the space of twenty-eight days nat 
after a request in writing for that purpose shall , 

to him by the person absolutely entitled thereto, it shall be lawin 
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according to the practice of the High Court, are payable to the 
Government. 


CHAPTER VII. 


Recovery of Possessiok ok iMsiovEAStK Property. 


41. When anv person has had possession of any immoveable 

Summons against 'person property Mtuate wthin the local limits oj 

•occupytttg property without the Sni 3 iU Geiu 86 Court s junsdictionj uud 
leave. of which the annual value at a rack-rent 

does not exceed one thousand rupees, as the tenant, or by per- 
mission of another person, or of some peison through whom such 
other person claims, 

and such tenancy or permission has determined or been with- 
drawn, 


and such tenant or occupier or any person holding under, or 
by assignment from him (hereinafter called the occupant), refuses 
to deliver up such property in compliance with a request made to 
him in this behalf by such other person, 


such other person (hereinafter called The applicant) may apply^ 
to tne Small Cause Court for a summons against the occupant 
calling upon him to show cause, on a day therein appointed, why 
he should not be compelled to deliver up the property. 


42. The summons shall be served on the occupant in the 
manner provided by the Code of Civil 
Froceduref for the service of a sum- 
mons on a defendant. 


Service of sumnioos. 


43. If the occupant does not appear at the time appointed, 

. I and show cause to the contrary, the 

Order lor possession. , r, ^ 

applicant shall, it the Small Cause Court 

is satisfied that he is entitled to apply under section 41 , be entitled 
to an order addressed to a baiiiS of the Court directing him to 
give possession of the property to the applicant on such day as the 
Court thinlte fit to name in such order. 


* For fee on such applications, see s. ji, tnfra. 

**' 7 * 9 * — But see now the new Code 

(Act V. of 1908). and the provisions thereof corresponding to those of ss. 
73.92 of the Code of i88a. 
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for the High Court to make an order vesting the sole right to 
transfer such stock or Government securities, or to receive the 
dividends, interest, or income thereof, or to sue for and recover 
such Aing in action, or any interest in respect thereof, in such 
person or persons as the said Court may appoint. 

28. Where any one of the trustees of any stock, Govem- 
wi.— of securities, or thing in action, shall 
tees o{ stock, &c , refuses uegled: or refuse to transfer such stock 
to transfer or receive and pay or Government securities, or to receive 
over dividends. jjjg dividends, interest, or income there- 

of, or to sue for or recover such thing in action according to the 
direction of the person absolutely entitled thereto, for the space of 
twenty-eight days next after a request in writing for that purpose 
diall have been made to him by such person, it shall be lawful for 
the High Court to make an order vesting the right to transfer such 
stock or Government securities, or to receive the dividends, interest, 
or income thereof, or to sue for and recover such thing in action, in 
the other trustee or trustees of the said stock. Government securi- 
ties, or thing in action, or in any person or persons whom the said 
Court may appoint jointly with such other trustee or trustees. 

24. When any stock or Government securities shall be stand- 
When stock, Stc , standing In sole name of a deceased per- 

io name of deceased person, son, and his ezecutor ot administrator 
shall be out of the jurisdiction of the High Court, or cannot be 
found, or it shall be uncertain whether such ezecutor or administra- 
tor be living or dead, or such ezecutor or administrator shall 
neglect or refuse to transfer such stock or Government securities, 
or to receive the dividends, interest, or income thereof, according to 
the direction of the person absolntely entitled thereto, for the space 
of twenty-eight days next after a request in writing for that purpose 
shall have been made to him by the person entitled as aforesaid, it 
shall be lawful for the said Court to make an order vestmg the 
right to transfer such stock or Government securities, or to receive 
the dividends, interest, or income thereof, in any person or persons 
whom the said Court may appoint 

25. Where any order shall have been mads under this Act 
Effect of order vesting vesting the right to any stock or Govern- 

fegal right to transfer stock, ment securities in any person or persons 

appointed by the High Court, such legal 
right shall vest accordingly ; and thereupon the person or persons 
so appointed are hereby authorizsd and empowered to execute all 
deeds and powers-of-attorney, and to perform all acts relating to the 
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And when the applicant was not, at the time of applying; for 
Application for order in any such order as aforesaid, entitled to 
such case an act of trespass, the possession of such property, the 
application tor such order, though no oossession is taken thereun' 
der, shall be deemed to be an act of trespass committed by the 
applicant against the occupant. 

47# Wnenever, on an application being made under section 
Stay of proceedmsfs on 4^, the occiipant binds himself with 
occupant eiviogr security to (WO sureties, in a bond for such amount 
bnng suit against applicant. ^3 the Small Cause Court thinks reason- 
able having regard to the value of the property and the probable 
costs of the suit next hereinafter mentioned, to institute, without 
delay, a suit in the High Court against the applicant for compen- 
sation for trespass, and to pay all the costs of such suit in case he 
does not prosecute the same, or in case judgment therein is given 
for the applicant, the Small Cause Court shall stay me proceed- 
ings on such application until such suit is disposed of. 

If the occupant obtains a decree in any such suit against the 
applicant, such decree shall supersede the order (if any) made 
under section 43 . 

Nothing contained in section 22 shall apply to suits under this 
section. 

48 In all proceedings under this chanter, the, Small Cause 
Proceedings to be reguUt- Court shall, as far as may be, and ex- 
Code of Civil Pro- cept as herein otherwise provided, follow 
“ the procedure prescribed for a Court of 

first instance by the Code of Civil Procedure * 

49. Recovery of the possession of any immoveable property 
Recovery of possession no Under this chapter Shall be no bar to 
bar to suit to try title. the institution of a suit in the High 

Court for trying the title thereto. 


CHAPTER VIII. 


Distresses. 

50. Tnis chapter extends to every place withm the local 

Local extent of chapter. the ordinary original civil juris- 

dictions of the High Louns of J udicaiure 
at Fort William, Madras, and Bombay. 


* Act XIV of 1882— —S« now the new Code (Act V. of lOOS). 
superseding the Code of 1882. 
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transfer of such stock and Government securities into bis or their 
own name or names or otherwise, or relating to the receipt of the 
dividends, interest, or Income thereof, to the extent, and in confor- 
TOity wuh the terms, of such order. 

All companies and associations whatever, and all persons, shall 
'Obligation to conip]]i with bu equally bound and compellable to 
requisitions of person inves' comply with the requisitions of such 
, * person or persons so appointed as 

aroresaid, to the extent, and in conformity with the terms, of such 
order, as such companies, associations, or persons would have been 
bound and compellable to comply with the requisitions of the per- 
son m whose place such appointment shall have been made^ 
Indemnity. equally indemnified in com- 

plying with the requisitions of such 
person or persons so appointed as they would have been indem- 
nified in complying with the requisitions of the person in whose 
place such appointment shall have been made. 

After notice in writing of any such order of the High Court 
Termination of powers of Concerning any stock or Goverment 
person replaced. Securities shall have been given, it shall 

not be lawful for any company or association or any person, having 
received such notice, to act, upon the requisition of the person in 
whose place an appointment shall have been made, in any matter 
xelating to the transfer of such stock or Government securities or 
the payment of the dividends, interest, or income thereof. 

26. Where any order shall have been made under this Act by 
Effect of order vesting legal the High Court, vesting the legal right 

vightlii thing in acuon. to Sue for or recover any thing m action, 
or any interest m respect thereof, in any person or persons, such 
•^legal right shall vest accordingly; and thereupon it shall be lawful 
for the person or persons so appointed to carry on, commence, 
and prosecute, in his or their own name or names, any suit or 
other proceeding for the recovery of such thing in action, m the 
same manner m all respects as the person in whose place an ap- 
pointment shall have been made could have sued for or recovered 
such thing m action. 

27. Where any person shall neglect or refuse to transfer any 

nn stocfc OF Gsvemment securities, or to 

stock, &C.? f« twent?eight receive the dividends, interest, or income 
days, order be made vesting thereof, or to sue for or recover anything 
right to transfer m such per- action, or any interest in respect 
son asCourt appoints. ^ twenty-eight 
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the outer door oE which may be open, and may break open the 
door of any room m such dwelling-house for the purpose of seizing 
property liable to be seized under this chapter: 

Provided that he shall not enter or break open the door of 
any room appropriated for the zanana or residence of women, 
which, by the usage of the country, is considered private. 

57. In pursuance of the warrant aforesaid, the bailiff shall 
Property which may be ^€>26 the moveable property found in or 

seized. upon the house or premises mentioned 

m ihe warrant, and belonging to the person from whom the rent is 
claimed (hereinafter called die debtor), or such part thereof as 
may, in the bailiff’s judgment, be sufficient to cover the amount of 
the said rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize— 

(a) things in actual use ; or 

(i) tools and implements not in use, where there is other 
moveable property m or upon the house or premises sufficient to 
cover such amount aud costs ; or 

(f) the debtor's necessary wearing apparel ; or 
(</) goods in the custody of the law. 

58. The bailiff may impound or otherwise secure the pro- 

Impounding distress. 8° Seized in or On the house or 

premises chargeable with the rent. 

59. On seizing any property under section 57 , the bailiff 

Inventory. shall make an inventory of such pro- 

Notice of intended ap- perty, and shall give a notice 10 writing, 

praisement and sale. to the effect of the Form (marked C) in 

the Tmrd Schedule hereto annexed, to the debtor, or to any other 
person uooa his behalf in or upon the said house or premises. 

The bailiff shall, as soon as may be, file in the Small Cause 

Copies of inventory and Court copies of the said invencorv and 
notice to be iilea. notice. ' 


60. Tne debtor, or any other person alleging himself to be 
Application to dtschatge or *he owner of any property seized under 
^ I. duIy-constituted 

“ay. at any time within 

fn diT of tile said Court 

10 discharge or suspend the warrant, or to release a distrained ar- 
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days nest after an order of the High Court for that purpose shall 
have been served upon him, it shall be lawful for the said Court to 
make an order vesting all the right of such person to transfer such 
stock or Government securities, or to receive the dividend^ 
interest, or income thereof, or to sue for and recover such thing 
in action, or any interest in respect thereof, in such person or 
persons as the said Court may appoint. 

28. When any stock or Government securities shall be 
Similar order on like neg- Standing in the sole name of a deceased 

lect by executor. person, and his executor or administra-^ 

tor shall refuse or neglect to transfer such stock or Government 
securities, or receive the dividends, inleresf, or income thereof, for 
the space of twenty-eight days next after an order of the High 
Court for that purpose shall have been serv’ed upon him, it shall be 
lawful for the said Court to make an order vesting ibe right to 
transfer such stock or Government securities, or to receive the di- 
vidends, interest, or income thereof, in any person or persons whom 
the said Court may appoint. 

29. When any order being or purporting to be under this 
Legal right to transfer Act shall be made by the High Court, 

stock to vest in person ap- Vesting the right to any stock or Govern- 
pointed by High Court. ment securities, or vesting the right to 
transfer any stock or Government securities, or vesting the right to 
call for the transfer of any stock or Government securities, in any 
person or persons, in every such case the legal right to transfer 
such stock or Government securities shall vest accordingly; 

and the person or persons so appointed shall be authorized 
Poucrs of person appoin- snd empowered to execute all deeds and 
ted. powers-of-attorney, and to perform all 

acts relating to the transfer of such stock or Government securities 
into his or their own name or names 01 otherwise, to the extent, 
and in conformity with the terms, of the order. 

All companies and associations, and ail persons, shall be 
Obligation to comply with equally bound and compellable to 
bis regnisitions. comply With the requisitions of such 

person or persons so appointed as aforesaid, to the extent, and m 
conformity with the terms, of such order, as such companies, as- 
sociations, or persons itould have been bound and compellable to 
comply with the requisitions of the person in whose place such 
appointment shall nave been made. 
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63. In any case unde; section 60 or section 61, if the value 
Power to transfer to Hi^h of the subject-matter m dispute exceeds 

Court cases involving more one thousand rupees, the applicant or 
than one thousand rupees. claimant may apply to the High Ojurt 
to transfer the case to ttsslf, and the High Court, on being satisfied 
that it IS expedient that the case should be disposed of by itself, 
may direct the case to be transferred accordingly, and may there' 
upon alter or set aside any order passed in the case by a judge of 
the Small Cause Court, and may make such order therein as the 
High Court thinks fit. 

Every application under this section shall be made within 
seven days from the date of the seizure of the subject-matter in 
dispute. 

In granfng applications under this section, the High Court 
may impose such terms as to payment of, or giving security for, 
costs or otherwise as it thinks fit. 

The procedure in cases transferred under this section shall 
inform, as far as may be, lo the procedure in suits before the 
High Court in the exercise of ite ordinary original civil jurisdiction;: 
and orders made under this section may be executed as if they 
were made in the exercise of such jurisdiction ; and every such 
order awarding or refusing compensation shall bar any suit for 
the recovery of compensation for any damage caused by the dis- 
tress which gave rise to the case wherein such order was made. 

64. In default of any order to the contrary by a Judge of a 
Appraisement. 

Court, any two of the said bailiffs may, 
at the expiration of five days from a seizure of property under this 
chapter, appraise the property so seized, and give the debtor notice 
Notice of sale. “ writing to the effect of the Form 

(marked D) in the Third Schedule hereto 
annexed. 

The bailiffs shall file in the Small Cause Court a copy of every 
notice given under this section. 

85. In default of any such order to the contrary, the distrain- 
Saie. property shall be sold on the day 

mentioned m such notice, and Ae said 
bailiffs shall, on realizing the proceeds, pay over the amount there- 
of to the Registrar of the SmaU Cause Court; and such amount 

Application of proceeds. applied first in payment of tho 

costs or the said distress, and then la 
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. 80. When any miner shall be solely entitled to any stock or 

' Power to make order for Government secnnties upon any trust, 
transfer or receipt of divi- it shall be lawful for the High Court to 
SmmoJ order vesting in any person or 

persons the right to transfer such stock 
or Government securities, or to receive the dividends, interest, or 
income thereof. 


When any minor shall be entitled jointly with any other 
person or persons to any stock or Government securities upon any 
trust, it shall be lawful for the said Court to make an order vesting 
the right to transfer such stock or Government securities, or to 
receive the dividends, interest, or income thereof, either in the 
person or persons jointly entitled with the minor, or in him or 
them, together with any other person or persons the said Court 
may appoint. 

81.* When a decree or order shall have been made by the 
When decree made for sale Court directing the sale of any^ 

of immovable property for immoveabie property for fEfe payment' 
payment of debts. qj ^bts-of a deceased person, every 

person holding sneh propeny, oP entitled to a contingent right 
therein, as heir, or under the will of such deceased debtor, shall be 
deemed so to hold or be entitled (as the case may be) upon a 
trust within the meaning of this Act ; 

and the High Court is hereby empowered to make an order 
-wholly discharging the contingent right, under the will of such 
deceased debtor, of any unborn person. 


32. When any decree or order shall have been made by the 
High Court, whether before or after the 
passing of this Act, directing the sale 
of any immoveable property for any 
purpose whatever, every person holding 
such property, or entided to a con- 
tingent right therein, being a party to the suit or proceeding 
in which such decree or order shall have been made, and bound 
thereby, or being otherwise bound by such decree or order, shall 
be deemed so to hold or be entitled (as the case may be) upon 
a trust within the meaning of this Act 


Holding of immoveable 
property, the sale of which 
Ims been ordered by High 
Court, be deemed as upon a 
trnst. 


* S. 31 is repealed in places to which the Transfer of Property Act 
(IV. of 1882) extends or te extended.— Sec Act IV. of iBSa, s. 2. 
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CHAPTER IX. 


Rererekces to High Court. 

69 .* (/) If two or more Judges of the Small Cause Court 
, sii together in any suit, or m any pro- 

Reference when compulsory. yjj_ 

and differ m their opinion as to any questiou of law or usage having 
the force ot law or the construction of a document, which construc- 
tion may affect the merits, or 

if, in any suit or any such proceeding in which the amount or 
value of the subject-matter exceeds five hundred rupees, any such 
question arises upon which the Court entertains reasonable doubt, 
and either party so requires, 

the Small Cause Court shall draw up a statement of the facts 
of the case and the point on which there is a difference of opinion, 
or on which doubt IS entertained, and refer such statement with its 
own opinion on the point for the cpinion of the High Court ; and 
the provisions of sections 619 to fiat of the Code of Civil Froce- 
duief shall, so far as they are applicable, be deemed to apply as if 
such reference had been mad e under section 61 ^ of the said Code. 

(a) When the Small Cause Court refers any question for the 
opinion of the High Court as provided in sub-section (r), it shall 
either leseive ]adgmeat or give judgment contingent upon such 
opinion. 


70 . When judgment is given under section 69 contingent 
o . u * I. j ’ipoJi opinion of the High Couit, the 

Security to be furnished OQ j-. 

such reference by party dg&lHSt whom SUCh judgment IS 

against whom contingent given Shall at once fumish security, to 
judgment given. be approved by the Small Cause Court 

for the costs of the reference to the High Court, and for the amount 
of such judgment : 


Provided that no security for the amount of such judgment 
shall be required in any case m which the Judge who trieo-the case 
has ordered such amount to be paid into Court, and the sam p ; has 
been paid accoidmgly. 


o 71 r original section by the Presidenigr - 

Small Cause Courts Act (IV. of rgod), s. 4. ^ 

* XIV. of 1883 shaU now be taken to be made > 

to Act V. of igo 8 .-~ 5 ee section 158 of Act V. of 1908. 
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In every such cftse, it shsli be lawful for the High Coui^ if 
Order for vesting estate .n Court shall think it espedient 

lieu of convwance by party foT the puipose of carrying such sale 
to suit m or& to carry out jnto effect, to make an order vesting 

such property or any part thereof for 
such estate as the Court shall think fit, either in any purchaser or 
in such other person as the Court shall direct. 

Every such order shall have the same effect as if the person 
so bolding or entitled had been free 
from all disability, and had duly exe> 
convejrances and assignments of such property 


Effect of order. 


cuted all proper 
for such estate. 


Court to declare wbat par* 
ties are trustees of immove- 
able property comprised in 
suit, and as to interests of 
persons unborn. 


83. Where any decree or order shall be made by the High 
Court for the specific performance of a 
contract concerning any immoveable 
property, or for the partition or eschange 
of any immoveable property, or general- 
ly when any decree shall be made for 
the conveyance of any immoveable property, either in cases arising 
out of the doctrine of eiecticn or otherwise, it shall be lawful for 
the said Court to declare that any of the parties to the said suit 
wherein such decree is made are trustees of such properly or any 
part thereof within the meaning of this Act, or to declare con- 
cerning the interests of unborn persons, who might claim under 
any parly to the said suit, or under the will or voluntary settlement 
of any person deceased who was, during his lifetime, a party to 
the contract or transactions concerning which such decree is made, 
that such interests of unborn persons are the interests of persons 
who, upon coming into esistence, would be trustees within the 
meaning of this Act. 


Thereupon it shall be lawful for the High Court to make such 
order or orders as to the estates, rights, and interests Of such per- 
sons, born or unborn, as the said (^urt might, under the provi- 
sions of this Act^ make concerning the estates, rights, and interests 
of trustees, born or unborn. 


34. It shall be lawful for the High Court to make declara- 
Power to direct how right tions and g ve directions concerning 
to tran^r stock shall be the manner m which the right to any 
exercised. Government securities, or thing 

m action vested under the provisions of this Act shall be exercised, 
and thereupon the person or persons in whom such right shall 
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74. The Small Cause Court may, whenever it thinks fit, receive 
Fees and costs of poor and register suits instituted, and apphca- 
, persons. tious under section 41 made, by poor 

persons, and may issue processes on behalf of such persons, without 
payment, or on a part>payment, of die fees mentioned in sections 
yi and 72. 


75 . The Local Government may, from time to time, by noti- 
o 1 , fication"* m the olficul Gazette, vary the 

iW to fcto. Of lb. lets pajablo uider sec- 

tions 71 and 72 . 


Provided that tlie amount of such fees shall in no case exceed 
■the amount prescribed by the said sections. 

76 . The expense of employing an advocate, vakil, attorney, 
Expenseof employing legal or Other legal practitioner, incurred by 
ptactttioners. any party, shall not be allowed as costs 

in any suit, or in any proceeding under Chapter VII. of this Act, 
in the Small Cause Court, in which suit or proceeding the amount 
or value of the subject-matter does not exceed twenty rupees, unless 
the Court is of opinion that the employment of such practitioner 
was under the circumstances ret^onable. 


77 . I^otbing contamed in this chapter shall affect the provi- 
Sections 3, 5, and 35 of sious of sections 3, 5, and 25 of the 
Court Fees Act, iSyojf saved. Court Fees Act, xfiyo-t 


CHAPTER XI. 


Misconduct ox Ihfehos Ministerial^Officers. 

78 . The Chief Judge may, by order, fine, in an a m ount not 

Power to fine officers. «ceedmg one month’s salary, any clerk, 

bailiS, or other inferior miu'Sterial offi** 
cer of the Court who is guilty of misconduct or neglect m the 
performance of the duties of his office; and such fiue may be 
deducted from his salary. ' 


For instances of such notifications in- 
Bombay— see Bombay List of Local Rules and Orders, 
Vol. L, Ed 1896, pp. 422 and 423 , 
Madras— see Madras List of Local Rules and Orders, 

.iTFT ^ I., Ed. 1893, pp ao4and2os 

Act VII of i8;o. - 
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be vested shall be compellable to obey such directions and de- 
clarations by the same process as that by which other orders under 
this Act are enforced. 


85. In ali cases in which it shail be expedient to appoint a 
Power to Court to moke tiew trustee or new trustees, and it 
order appointing new true- shall be found inexpedient, difficult, or 

impracticable so to do without the as- 
sistance of the High Court, it shall be lawful for the said Court to 
make an order appointing a new trustee or new trustees, whether 
there be any existing trustee or trustees or not at the time of mak- 
ing such order, and if there be such trustee or trustees, either in 
substitution for, or in addition to, him or them. 


The person or persons, who, upon the making of such order, 
„ . . ^ shall be trustee or trustees, shall have 

Powers ol new trustees. 

they would have had if appointed by decree in a suit duly instituted. 


80. It shall be lawful for the High Court, upon making any 
Power to Court to vest «n- order for appoinUng a new trustee or 
moveable property in new new trustees, either by the same or by 
trustee. any subsequent order, to direct that any 

immoveable property subject to the trust shall vest m the person or 
persons who, upon the appointment, shail be the trustee or trustees 
for such estate as the Court shall direct. 

Such order shall have the same effect as if the person or per- 
sons, who, before such order, was or were the trustee or trustees 
(if any), had duly executed all proper conveyances of such pro- 
perty for such estate. 


87. It shall be lawful for the High Court, upon making any 
P^^rertoCourttovestright Older for appointing anew trustee or 
to sueTn new trustees. new trustees, either by the same or by 

onv subsequent order, to vest the right to call for a transfer of any 
Qtnrk or Government securities subject to the trust, or to receive 
Svidends, interest, or income thereof, or to sue for or recover 
MvthinE inaction subject to the trust, or any interest in respec 
thereof, fo tl*® person or persons who, upon the appointment, shall 
be the trustee or trustees. 

RR Anvsuch appointment by the High Ctourt ofnewttus- 
. teeSj Urtd any such conveyance or trans- 

etaid frSftabiUty. fer as aforesaid, shall operate no forther 
0^ ofoerwise as ji discharge to any former or conUnuing trustee 
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offender to be detained m custody] and, at any time before the 
rising of the Court on the same day, may, if it thinks fit, take cogni- 
sance of the offence, and punish the offender with fine which 'may 
extend to two hundred rupees, and, in default of payment of sucn 
fine, with imprisonment in the civil jail for a term which may ex- 
tend to one month, unless such fine is sooner paid. 


8^. In eveiy such case the Court shall record the facts 
„ , constituting the offence, the statement 

Record m such cases. offender, and the 

finding and sentence. 

If the offence is under section 328 of the Indian Penal Code,^ 
the record must show the nature and stage of the judicial proceed- 
ing in which the Court, when interrupted or insulted, was sitting, 
and the nature of the interruption or msult offered. 


85 If the Court considers that a person accused of anj 
Q j t offence referred to in section S3, and 

considers that case should committed in Its View or presence, should 
not be dealt with under sec- be imprisoned Otherwise tnan in detiult 

of pajment of fine, or inat a fine ex- 
ceeding two hundred rupees should be imposed upon him, or if 
the Court is, for any other reason, of opinion that the case should 
not be disposed of under section 83, the Court, after recording the 
facts constituting tue offence and the statement of the accused as 
herdubefoie provided, may forward the case to a Presidency 
Magistrate, and may reqiure security to be ghen for the appearance 
of such accused person before such Magistrate, or if sufffcient se- 
curi^ IS not given, may forward him under custody to such 
Magistrate. 

Such Magistrate shall deal with the accused person in the 
manner provided by the Code of Criminal Procedure,! and may 
sentence the offender to punishment as provided in the section of 
the Indian Penal Code* ** under which he is charged 


86. When the Comt has, under section S3 or section 85, 
Oischarse of offendsr on punished an offender, or forwarded him 
submi^ioa or apoiop. to a Presidency Magistrate for trial for 
refusing or omitting to do anything which he was lawful!\ required 
to do, or for any intentional msult or mterrupUon, the Court may, 
in its discretion, discharge the offender, or remit the punishment on 

* Act XLV. of i860. 

T Sea now Act V. of 1S98, Ch. XX.XV. and s, 3 (r). 

Act XV., x882.— ^ 
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than an appointment of new trustees under any power for that put” 
pose contained m any instrument would have done. 


89. An order under any of the hereinbefore-contained provi- 

WhoraavapDly. appointment of a new 

^ trustee or new trustees, or concerning 

any immoveable property, stock, or Government securities, or 
thing in action subject to a trust, may be made upon the applica- 
tion of any person beneficially interested in such immoveable pro- 
perty, stock. Government securities, or thing in action, whether 
under disability or not, or upon the application of any person duly 
appointed as a trustee thereof ; and an order under any of the pro- 
visions hereinbefore contained, concerning any immoveable pro- 
perty, stock, Government securities, or thing in action subject to a 
mortgage, may be made on the application of any person bene- 
ficially interested in the equity of redemption, whether under 
disability or not, or of any person interested m the moneys secured 
by such mortgage. 


40. When any person shall deem himself entitled to an order 
Application may be by pen- under any of the provisions herembe- 
tion. fore contained, it shall be lawful for 

him to present a petition to the High Court for such order as he 
may deem himself entitled to, and he may give evidence by afiidavit 
or otherwise in support of such petition before the said Court, and 
may serve such person or persons with notice of such petition as 
he may deem entitled to service thereof. 


41- Upon the hearing of any such petition, it shall be lawful 
What may be done upon for the said High Court, should It be 
petition. deemed necessary, to direct a reference 

to one of the judges of the Court to inquire into any facts which 
require such an investigation, or it shall be lawful for' the said 
Court to direct such petition to stand over, to enable the petitioner 
to adduce evidence or further evidence before the Court, or to 
enable notice or any further notice of such petition to be served 
upon any person or persons. 


42. Upon the hearing of any such petition, it shall be lawful 
Court may dismiss petition for the High Court to dismiss such 
with or without costs. petition With or without costs, or to make 

an order thereupon m conformity with the provisions of this Act. 

ActXXVIIu 1866.-2 
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meats in such form and manner as such Government or Court, as 
the case may be, thinks fit. 

92. The Small Cause Court shall, at the commencement of 

each year, draw up a list of holidays 
Holidays and vacations. vacations to be observed in the 

Court, and shall submit the same for the approval of the Local Go- 
vernment. 

Such list, when it has leceived such approval, shall be pub- 
lished in the local official Gazette, and the said holidays and vaca- 
tions shall be observed accordingly. 

93. The Governor-General and Members of his Council, the 
Certain persons exempt Governors o£ Fort St. George ^ and 

from arrest by Court. Bombay, and the Members of their re- 

spective Councils, the Lieutenant-Governor of Bengal, and the 
Chief Justices and Judges of the High Courts established under 
the twenty-fourth and twenty-fifth of Victoria, Chapter 104 , shall 
not be liable to arrest by order of the Small Cause Court. 

No suit to lio upon decree 94. No suit shall lie on any de- 
of Court. cree of the Small Cause Court. 

95 Any person ordered by the Small Cause Court to be 

Place of imprisonment imprisoned may be imprisoned in such 

place as the Local Government, from 
time to time, appoints in this behalf. 


96. If any person against whom any suit is brought for any- 

Tender in suit for anything thing purporting to be done by him un- 
done under Act. der this Act has, before the institution 

of the suit, tendered sufficient amends to the plaintiff, the plaintiff 
shall not recover. 

97 . All prosecutions for anything purporting to be done un- 

Limitation of prosecutions. Sf' commenced Within 

three months after the offence was com- 
mitted. 


* The Indian High Courts Act, i86r. 
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48. Whensoever in any cause or matter, either by the evi. 

Power to make order in dence adduced therein, or by the ad- 
cause. missicns of the parties, or by report of 

one of the Judges of the Court the facts necessary for an order 
under this Act shall appear to the High Court to be sufficiently 
proved, it shall be Ia\^ul for the said Court, either upon the heat- 
ing of the said cause, or of any petition or application m the 
jsaid cause or matter, to make such order under this Act. 


44. Whenever any order shall' be made under this Act by 

Orders by H.gh Court the High Court for the purpose of con- 
founded on certain allegations veymg any immoveable properly, or tor 
conclusive evidence of matter the purpose of releasing or disposing of 
contained therein contingent right, and such Order 

shall be founded on an allegation of the personal incapacity of a 
trustee or mortgagee, or an allegation that a trustee or the heir or 
devisee of a mortgagee is out of the jurisdiction of the High Court, 
■or cannot be found, or that it is uncertain which of several 
trustees, or which of several devisees of a mortgagee, was the 
survivor, or whether the last trustee, or the heir or last surviving 
devisee of a mortgagee, be living or dead, or on an allegation that 
any trustee or mortgagee has died intestate without an heir, or has 
died, and it is not known who is his heir or devisee, then, m any of 
such cases, the fact that the High Court has made an order upon 
such an allegation shall be condusive evidence of the matter so 
alleged in any Court of Civil Judicature upon any question as to 
the legal validity of the order : 

Provided always that nothing herein contained shall prevent 
Powersas tore-conveyance the High Court directing ^^nwy- 
of immoveable property, &c. ance of any immoveable property con- 
■veyed or assigned by any order under this Act, or a re-disposition 
of any contingent right, conveyed or disposed of by such order ; 
and It shall be lawful for the said Court to direct any of the parti® 
to any siut concerning such property or contingent right ra 
pay any costs occasioned by the order under this Act when tn 
'fiame shall appear to have been improperly obtained. 

45. It shall be lawful for the High Court to «erttse the 

powers herein conferred for the purpose 
Trustees of chanty. vesting any immoveable property, 

stock, Government securities, or ^**“5 J action in 
trustees of any charity or society, over which “y ot soa V 
High Court would have junsdiction upon suitduly instituted, whein 
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THE FIRST SCHEDULE-(«>»/wwrf}. 


(Sfi siction 2.) 

Enactubnts KBsza.'BSi— {continued). 

C. — Ad of tht Gmrnor of Bombay in Council, 


Number and year. 

Subject. 

Extent of repeal. 

VI. of 1864 

For the better regulation of the 

So much as has not 


diet.money of persons impri' 
soned by the Bombay Court 

been repealed. 

f 

of Small Causes. 
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subject to the charge, or afiSxed oa some conspicuous part of the 
property?, require such last-mentioned person or persons to appoint 
a fit and proper person as receiver, and, if no such appointment* 
be made xritbin ten days after such requisition, then may in viriting 
appoint any person he may think fit. 

No person shall be ineligible for the office of receiver merely 
because he is an officer of the High Court. 

13. * Every receiver appointed as aforesaid shall be deemed 
Receiver deemed to be to be the agent of the person entitled to 

the agent of the mortgagor the property subject to the charge, who 
shall be solely responsible for his acts or deffiuhs unless otherwise 
provided for in the charge. 

14. t Every receiver appointed as aforesaid shall have power 

Powers of receiver, *0 demand and recover and give effec- 

tual receipts for all the rents, issues, 

and profits of the property of which he is appointed receiver by 
suit, distress, or otherwise, in name either of toe person entitled to 
the property subject to the charge, or of the person entitled to the 
money secured by the charge, to the full extent of the estate or 
interest which the person who created the charge had power to 
dispose of. 

15$ Every receiver appointed as aforesaid may be removed 
Receiver may be removed, the like authority, or on the like re- 
and new receivers appoint- quisidon as before provided with reflect 

to the original appointment of a receiver, 
and new receivers may be appointed from time to time. 

16 § Every receiver appointed as aforesaid shall be entitled 
Receiver to receive com- fo retain out of any money received by 
mission not exceeding g him, in Ueu of all costs, charges, and 
per cent. ^ expenses whatsoever, such a comaussion, 

not Receding five pet centum on the gross amount of all money 
received, as shall be specified in bis appointment, and if no amount 
shaii be so specified, then five per centum on such gross amount. 


* Compare Stat. ag & 34 \nct., c. 145, s. 18. 
t Compare lAuf, s ,ip. 

$ Compare ibid, s.'8o. 

$ Compare ibid, s at. 
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THE THIRD SCHEDULE— (fw/Aww/O- 
FORM S — {contttiued). 


C. 


{See ttciim 5 p.) 

In the Small Came Caurt for 

Fobji of Inventory and Notice. 


{State parhtulars of property seized.) 


Take notice that I have this day seised the moveable property con- 
tained in the above inventory for the sum of Rs. being the amount 

of morth’s rent due to A. B at Idst, and that, unless you 

pay the amount thereof, together with the costs of this distress, within five 
days from the date hereof, or obtain an order from one of the Judges or the 
Registrar of the Small Cause Court to the contrary, the same will be ap- 
praised and sold pursuant to the provisions of Chapter VIII. of the Presi- 
dency Small Cause Courts Act, iSSa. Dated the day of i8 . 

(Signed) B. 

BailtP’ mid Appratstr, 


To C. D. 


D. 

{See saiion 6^) 

In the Small Cause Court for 

Take notice' that we have appraised the moveable property seized on 
the day of , under the previsions if Chapter VIII. of 

the Presidency Small Cause Courts Act, 1882, of which seizure and pro- 
perty a notice and inventory were duly served upon you [er upon 
on your behalf, as the ease may iej under date the , and that the 

laid property will be sold on the [two dear days at least after 

the date of the mitce) at pursuant to the provisions of the 

said Act Dated this day of 18 . 

(Signed) E F., 

G.H., 

Bailiffs and A^ratsets 


To C, D. 
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17. * Every receiver appointed as aforesaid shall, if so 
Receiver to insure if directed in vrriting by tiie person en- 

required. titled to the money secured by the 

charge, insure and keep insured from loss or damage by fire out 
of the money received by him the whole or any part of the property 
included in the charge which is m its nature insurable. 

18. t Every receiver appointed as aforesaid shall pay and 
Application of moneys ^PPlf ^ii tke money received by him 

receievd by him. in the first place in discharge of 

Government revenue, and of all taxes, rates, and assessments 
whatsoever, and in payment of his commission as aforesaid, and 
of the premiums on the insurances, if any ; and in the next place 
in payment of all the interest accruing due in respect of any 
principal money then charged on the property over which he is 
receiver, or on any part thereof; and, subject as aforesaid, shall 
pay ail the residue of such money to the person for the time being 
entitled to the property subject to the charge, his executors, admin- 
istrators, or assigns. 

19. 1 The powers and provisions contained m sections 6 to 
This part to relate to *8 of this Act, both inclusive, relate 
chaigesby way of mortgage Only to mortgages or charges made to 
only. secure money advanced or to be ad- 

vanced by way of loan, or to secure an existing or future debt. 

Ltcaes, 

20.$ Where any license to do any act which, without such 
‘ Restriction on effect of bcense, would create a forfeiture, or give 
license to alien. a right to re-enter, under a condition 

or power reserved in any lease heretofore granted, or to be 
hereafter granted, shall, at any time after this Act comes into 
operation, be given to any lessee or bis assigns, every such license 
shall, unless otherwise expressed, extend only to the permission 
actually given, or to any specific breach of any proviso or covenant 
made or to be made, or to the actual assignment, under-lease, or 
Other matter thereby specifically authorized to be done, but not 


* Compare Stat. 23 & 24 Vict., c. 145, s. 22. 
t Compare tha, s. 23. 

i Compare tbid, s. 24. . „ ,0. g, 

j Compare the LaW ^ Proper^ Amendment Act, 1859 (Stat. 22 s *3 

^ct., c, 35), 8. 1. 
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THE FOURTH SCHEDULE. 

(See secHon 72.) 

Fees for Suuuonsss and oraEs Processes. 


When the amount 01 
value of the subject* 
matter exceeds 

But does not exceed 

Fee for sum* 
mouses. 

Fee for other 
processes. 

Rs. 

Rs. 

Rs. A. P. 

Rs 

A. 

P. 

0 

10 

0 

3 

0 

0 

3 

0 

10 

30 

0 

4 

0 

0 

4 

0 

ao 

SO 

0 

8 

0 

0 

S 

0 

so 

100 

1 

0 

0 

1 

0 

0 

ZOO 

300 

1 

4 

0 

8 

0 

0 

300 

300 

1 

8 

0 

3 

0 

0 

300 

400 

I 

13 

0 

4 

0 

0 

400 

500 

8 

0 

0 

5 

0 

0 

500 

60a 

a 

4 

0 

6 

0 

0 

600 

700 

a 

8 

0 

7 

0 

0 

700 

800 

a 

13 

0 

8 

0 

0 

800 

goo 

3 

0 

0 

g 

0 

0 

900 

1,000 

3 

4 

0 

10 

0 

0 

1,000 

1,100 

3 

6 

0 

10 

8 

0 

1,100 

1,300 

3 

8 

0 

11 

0 

0 

1,300 

1.300 

3 

10 

0 

11 

8 

0 

1.300 

1,400 

3 

13 

0 

12 

0 

0 

1.400 

1.500 

3 

14 

0 

13 

8 

0 

I 500 

1,600 

4 

0 

0 

13 

0 

0 

I, €00 

1,700 

4 

2 

0 

13 

8 

0 

1,700 

1,800 

4 

4 

0 

14 

0 

0 

1,800 

1,900 

4 

6 

0 

14 

8 

0 

I, goo 

2,000 

4 

8 

0 

IS 

0 

0 


ActXV.,k883.~4. 
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-so as to prevent any proceeding for any subsequent breach (unless 
otherwise specified in such license); 

and all rights under covenants and powers of forfeiture and 
re-entry in the lease contained shall remain in full force, and 
shall be available as against any subsequent breach ot covenant 
or condition, assignment, under-lease, or other matter not 
specifically authorized or made dispunishable by such license, 
in the same manner as if no such license had been given ; and 
the condition or right of re-entry shall be and remain in all 
respects as if such license had not been given, escept in respect 
of the particular matter authorized to be done. 

21. * Where in any lease heretofore granted or to be 
Restricted operation of hereafter granted, there is or shall be 

partial licenses a power or condition of re-entry on 

assigning or under-letting, or doing any other specified act 
without license, and a license, at any time after the passing of this 
Act, shali be given to one of several lessees or co-owners to assign 
or under-let his share or interest, or to do any other act prohibited 
to be done without license; or shall be given to any lessee or 
owner, or any one of several lessees or owners, to assign or under* 
let part only of the property, or to do any other such act as 
aforesaid in respect of part only of such property, such license 
shall not operate to destroy or extinguish the right of re-entry m 
case of any breach of the covenant or condition by the co-lessee 
or co-lessees or owner or owners, of the other shares or interests 
in the property, or by the lessee or owner of the rest of the property 
(as the case may be) over or in respect of such shares or interests or 
remaining property, bat such right of re-entry shall remain in full 
force over or in respect of the shares or interests or property not the 
subject of such license. 

22. t Where the reversion upon a lease is severed, and the 
Apportionment of condt- rent or other reservation is l^ally appor- 
tions of re-entry in certain tioned, the assignee of each part of the 

reversion shall, in respect of the appor- 
tioned rent or other reservation allotted or belonging to him, have 
and be entitled to the benefit of all conditions or powers of re-entiy * 
for non-payment of the original rent or other reservation, in like 
manner as if such conditions or powers bad been reserved to him 
ts incident to his part of the reversion in respect of the appor- 
doned rent or other reservation allotted or belonging to him. 

• Compare Slat. 22 and 23 Vict , c. 35, s. 2. 
t Compare titd, a, 3. 
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Aent'Charges. 

\ * - 

23 * The release from a rent-charge of part of the immove- 
Release of part of land Able property charged therewith shall 
char^, not to be an ex- not exUnguish the whole rent-charge, but 
tinguishment. shall operate only to bat the right to 

recover any part of the rent*charge out of the property released, 
Without prejudice, nevertheless, to the rights of all persons interested 
in the property remaining unreleased, and not concurring m or 
confirming the release. 

Pcmrs^ 


24.t A deed hereafter executed in the presence of, and at- 
Mode of execution of tested by, two or more witnesses in the 
powers. manner in which deeds are ordinarily 

executed and attested, shall, so far as respects the execution and 
attestation thereof, be a valid execution of a power of appointment 
by deed or by any instrument in writing not testamentary, notwith- 
standing it shall have been expressly required that a deed or instru- 
ment in writing made in exercise of such power should be executed 
Or attested with some additional or other form of execution or 
attestation or solemnity : 

Provided always that this provision shall not operate to defeat 
any direction in the instrument creating the power, that the consent 
of any particular person shall be necessary to a vaUd execution, or 
that any act shall be performed in order to give validity to any 
Appointment, having no relation to the mode of executing and at- 
testing the instrument ; 

and nothing herein contiuned shall prevent tlw donee of a. 
bower from executing it conformably to the power by writing or 
otherwise than by an insirutnent executed and attested as an 
Ordinary deed; and, to any such execution of a power, this provi- 
sion shall not extend. 


254 W»re, b, ..y - 

Standing want of express petty, or any -/“tb 

power m will. with the payment of his debts, 

Ihe payment of any legacy or other specific sum of money, an 
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have bequeathed the property so charged to any trustee or trustees 
for the whole of his estate or interest therein, and shall not have 
made any express provision for the raising of such debt, legacy, or 
sum of money out of such property, it shall be lawful for the said 
legatee or legatees in trust, notwithstanding any trusts actually de> 
dared by the testator, to raise such debts, legacy, or money as afore> 
said by sale and absolute disposition by public auction or private 
contract of the said property or any part thereof, or by a mortgage 
of the same, or partly in one mode and partly in the other; 

and any deed or deeds of mortgage so executed may reserve- 
sud) rate of interest, and fix such penod or periods of repayment, 
as the person or persons executing the same shall think proper. 

26 .* The powers conferred by the last-preceding section 
Powers given by last sec- shall extend to all and every person or 
tion extended to survivors, persons in whom the property bequeath- 
legatees, &c. ed in trust shall for the time bdng be 

vested by survivorship, or under the laws relating to intestate or 
testamentary succession, or to any person or persons who may be 
appointed under any power in the will, or by the High Court, to 
succeed to the trusteeship vested in such legatee or legatees in 
trust as aforesaid. 

27 .f If any testator who shall have created such a charge as 
Execntora to have power described in section 25 of this Act 

of raising money, &c , shall not have bequeathed the property 
where there is no sufficient charged as aforesaid in such terms as 
bequest that, bis whole estate and interest therein 

shall become vested in any trustee or trustees, the executor or 
executors (if any) for the time being named in such will shall have 
the same or the like power of raising the said montys as is herein- 
before vested m the legatee or legatees in trust of the said property, 
and such power shall from time to time devolve on, and become 
vested in, the person or persons (if any) in whom the executorship 
■shall for the time being be vested. 

28 f Purchasers or mortgagees shall not be bound to enquire 
Purchasers, &c, not whether the powers conferred by sec- 

bound to enquire as to tions 25, 26, and 27 of this Act, or any 
powers. of them, shall have been duly and cor- 

rectly exercised by the person or persons acting m virtue thereof. 

* Comparae Stat 22 & 23 TTict , c. 33# s. 13. 
t Compare ibti, s 16. 

^ Compare thd, s. 17. 
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THE PRESIDENCY-TOWNS INSOLVENCY ACT 

1909 

(Act No. IIL of X909). 


(RECEirsD THB G.-G.’s Assent on the isth March 1909.) ' 

jln Act to mend the Lm of Iniohenef in the Pretidtncy-imm and 
the Tome of Rangoon. 

Whereas it is expedient to amend the law relating to insolf' 
vency m the Freddency-towns and the town of Rangoon; It is 
hereby enacted as follows : — 

( 

Freliuinary. ' 

> 

Short title and commence* !• (/) This Act may be called the 
Presidency-towns Insolvency Act, 1909. 

(n) It shall come into force on the first day of January 1910. 

Definitionn. ^ A.ct, unless there is any- 

thing repugnant in the subject or 
context,— 

(e) " creditor" includes a decree-holder; 

( 6 ) “debt” includes a judgment-debt, and “ debtor " includ- 
es a judgment-debtor; 

(f) “ Official Assignee ” includes an acting Official 

Assignee ; 

(<i) “ prescribed " means prescribed by roles ; 

(r) “ property ” includes any property over which or the 
profits of which any person has a disposing power 
which he may exercise for bis own benefit ; 

If) “ rules " means rules made under this Act ; 

(g) “ secured creditor" includes a landlord who, under any 

enactment for the time being in force, has a charee 
on land for the rent of that la nd ; 

(A) “the Court" means the Court exercising jurisdiction 
under this Act; and * 

{0 “transfer of property" includes a transfer of any 
interest therein and any charge created thereon* 



trustees’ and mortgasbes’ powers. [Act xxvin. , 
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Inhmtanct, 

29.* In cases of intestacies occurring before the first day of 
Descent how traced. January i 866 , where there shall be a 

total fdture of heirs of the purchaser, or 
where any immoveable property shall be descendible as if an 
ancestor bad been the purchaser thereof, and there shall be a total 
failure of the heirs of such ancestor, then and in every such case 
the property shall descend, and the descent shall thenceforth be 
traced from the person last entitled to the property as if he had 
been the purchaser thereof. 

f This section shall be read as part of Act No, XXX. of i 839 { 
{for the mnendnuni of the lean of tnhenlance). 

Asstganuni of Moveailes and Term for Fears. 

80. § Any person shall have power to assign moveable pro- 
Assignment to self and perty now by law assignable, terms for 
others. years of immoveable property, and estates 

by elegty, directly to himself and another person or other persons or 
corporation, by the liRe means as he might assign the same to 
another. 

Furciasers 

31.|] The hond-fiit payment to, and the receipt of, any person 
Not bound to see to to whom any purchase or mortgage- 
application of purchase, money shall be payable upon any ex- 
money, &c. pfQgg Qj implied trust shall effectually) 

discharge the person paying the same from seeing to the application, 
or being answerable for the misapplication, thereof. 

Inoesimmt of Trust- funds. 

82.^ Trustees having trust-money in their bands, which it is 
On what securities trust- their duty to invest at interest, shall be 
funds may be invested. at liberty at their discretion to invest 


* Compare Stat. sa & S3 Vict , c. 35, s. 19, 
t Compare tWd, s 20. 

i Repealed, except as to descents before 1866, by Act VIII. of 1808. 

$ Compare Stat 22 & 23 Vict,, c 35, s 21. 

g Compare iSkI, s 23, omitting the limiting clause— "unless the con- 
trary shall be expressly declared by the instrument creabng the trust or 

**”Vcompare Stat. 23 & 24 Vict, c. 145, s. 25 Ss 32 to 37 |h^* J® 
-repealed in the territories to which the Indian Trusts Act (II. of 1882; for 
the time being extends or is extended.— s> 3 of that Act. 
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(«) to examine any peison summoned by the Court under 
section 36. 

(5) An officer appointed under this section shall not have 
power to commit for contempt oi Court. 

7 , Subject to the provisions of this Act, the Court shall have 
Power Ot Court to decide full power to decide all questions o£ 
aU qaestiQtts arista; m la- prionu^i and &II Other questions what- 
solvency. soever, whether of law or feet, which 

may arise in any case of insolvency coming wiihin the cognizance 
of the Court, or which the Court may deem it expedient^ or 
necessary to decide for the purpose of doing complete justice, 
or mnlcing a complete distribution of property in any such case. 

Appeals. 


Appeals in insolvency. 


8. (r) The Court may revierf, 
rescind, or vary any order made by it 
under Us insolvency jurisdiction. 


(a) Orders in insolvency matters shall, at the instance of any 
person aggrieved, be subject to appeal as follows, namely 

(a) an appeal from an order made by an officer of the Court 
empowered under section 6 shall lie to the Judge 
assigned under section 4 for thp transacuon and 
disposal of matters m insolvency, and no further 
appeal shall lie except by leave.of such Judge; 

(i) save as otherwise provided in clause (a), an appeal 
from an order made by a Judge in fee exercise of 
the jurisdicUon conferred by this Act shall lie in the 
same way, and be subject to the same provisions, 
as an appeal from an order made by a Judge in 
the exercise of the ordinary original civil jurisdiction 
of the Court. 


PART II. 

PnOCSKDlSGS FROM Aci OF IsSOLTZItC? OXl DISCHARGE. 


9 . A debtor commits an act of in- 
solvency in each of the following cases, 
namely 


Acts of insolvency. 
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the same in a<iy Government securittes, and such trustees sb&Ii 
also be at liber^, at their discretion, to call in any trust-funds 
invested in any other securities than as aforesaid, and to invest the same 
on any such securities as aforesaid,* and also from time to time, at 
their discretion, to vary any such investments as aforesaid for 
others of the same nature : 

Provided always that no such original investment as aforesaid 
and no such change of investment as aforesaid shall be made 
where there is a person under no disability entitled in possession to 
receive the income of the trust-fund for his life, or for a term of 
years determinable with his life, or for any greater estate, without 
the consent in writing of such person. 

Trusius and Executors. 

83 ‘’i' In all cases where any property is held by trustees in< 
Trustses may apply in* trust for a minor, either absolutely or 
come of property of minorsi contingently on his attaining majority, or 
itc , for their maintenance the occurrence of any event pre- 
viously to his attaining majority, it shall be lawful for such trustees, 
at their sole discretion, to pay to the guardians (if any) of such 
minor, or otherwise to apply for or tonards the maintenance or 
education of such minor, the whole or any part of the income to 
which such minor may be entitled in respect of such property, 
whether there be any other fund applicable to the same purpose,, 
or any other person bound by law to provide for such maintenance 
or education, or not; 

and such trustees shall accumulate all the residue of such in- 
come by way of compound interest, by investing the same and the 
lesulung income thereof from time to time in proper securities for 
the benefit of the person who ^all ultimately become entitled to 
the property from which such accumulations shall have arisen : 

Provided always that it shall be lawful for such trustees at any 
time, if It shall appear to them expedient, to apply the whole or 
any part of such accumulations as if the same were part of the 
income arising in the then current year. 


. * Ss. 32 to 37‘5liall be repealed in tbe territories to which the Indian 

Trusts Act (II. of 1882) for the time being extends or is extends d.— £e«s. 3. 
of that Act. 

t Compare Stat. 33 & 34 Viet., e. 145, s. 36 . 
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JExplanatume-^Q presentation of a petition by the debtor shall 
be deemed an act of insolvency within the meaning of this section, 
and, on snch petition, the Court may make an order of adjudica< 
tion. 

„ . . . , ^ 11 . The Court shall not have jurjs- 

Re»ttictioB5onjunsd,ct.on. 0^^^, Oj adjudica- 

tion, unless — 

(a) the debtor is, at the time of the presentation of the in- 
solvency petition, imprisoned in execution of the 
decree of a Court for the payment of money in any 
prison to which debtors are ordinarily committed by 
the Court in the exercise of its ordinary original 
jurisdiction; or 

(2) the debtor, within a year before the date of the pre- 
sentation of the insolvency petition, has ordinarily 
resided or had a dwelling-house, or has carried on 
business, either in person or trough an agent, 
within the limits of the ordinary original civil juris- 
diction of the Court; or 

(r) the debtor personally works for gam within those limits ,* 
or, 

{d) in the case of a petition by or against a firm of debtors, 
the firm has carried on business, within a year before 
the date of the presentation of the insolvency petition, 
within those limits. 

Conditions on which credi- 12. (/) A creditor shall not be 
tor may petition. entitled to present an insolvency petition 

against a debtor unless-— 

(a) the debt owing by the debtor to the creditor, or, if two 
or more creditots join in the petition, the aggregate 
amount of debts owing to such creditors, amounta to 
five hundred rupees, and 

{d) the debt is a liquidated sum payable either immediately, 
or at some certain future time, and 

(tf) the act of insolvency on which the petition is grounded 
has occurred within three months before the pre- 
sentation of the petition. 

(a) If the petitioning creditor is a secured creditor, he shall, in 
his petition, either state that he is willing to relinquish his sscurity 
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34:.’''t Whenever any trustee, either original or substituted, and 
Provisions for appoint- whether appointed by any Hieh ponrf 

fort*. 0. Moth™\,Md...o/brr.s 

absent from British India, or desire to 
be discharged from, or refuse or become unfit 'or incapable to 
act m, the trusts Or powers m him reposed before the same shall 
have been fully discharged and. performed, it shall be lawful for 
the person or persons nominated for that purpose by the deed, 
will, or other instrument creating the trust (if any), or if there be 
no such person, or no such person able and willing to act, then 
for the surviving or continuing trustees or trustee for the time being, 
or the acting executors or executor or administrators or ad- 
ministrator of the last surviving and continuing trustee, or for the 
retiring trustees if they shall all retire simultaneously, or for the 
last retiring trustee, or where there are two or more classes of 
trustees of the instrument creating the trust, then for the surviving 
or continuing trustees or trustee of the class in which any such 
vacancy or disqualification shall occur (and for this purpose any 
refusing or retiring trustee shall, if willing to act m the execution 
of the power, be considered a continuing trustee), by writing to 
appoint any other person or persons to be a trustee or trustees m 
the place of the trustee or trustees so dying, or being absent from 
British India, or desiring to be discharged, or refusing, or becom- 
> ing unfit or incapable, to act as aforesaid. 


So often as any new trustee of trustees shall be so appointed 
Transfer of trust-pro- as aforesaid, all the trnst-property (if 
perty to new trustees. any), which, for the time being, shall be 
vested in the surviving or continuing trustees or trustee, or in the 
heirs, executors, or administrators of any trnstee, shall, with all 
convenient spee^ be conveyed and transferred, so that the same 
•.may be legally and effectually vested in such new trustee or 
•trustees, either solely, or jointly with the surviving or continuing 
trustees or trustee, as the case may require. 

Every new trustee to be appointed as aforesaid, as well before 
‘ Powers &c., of new as after such conveyance or transfer as 
- trustees. ‘ aforesaid, and also every trustee appoint- 

ed by any High Court, either before or after the passing of this 
Act, diall have the same powere, authorities, and discretions, and 


• Compare Stat. 23 Sc *4 Viot., c 145, s. 27* 
t See foot-note (*} at the last preceding page. 
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(7) Where proceedings are stayed, the Court may, if, by 
reason of the delay caused by the stay of proceedings or for any 
other cause, it thinks just, make an order of adjudication on the 
petition of some other creditor, and shall thereupon dismiss, on such 
terms as it thinks just, the petition on which proceedings have 
been stayed as aforesaid. 

{ 8 ) A creditor's petition shall not, after presentation, be with' 
drawn without the leave of the Court. 

CoBditioQs on which debtor A debtor shall not be entitled 

may petition. to present an insolvency petition un<' 

less — 

(n) his debts amount to five hundred rupees, or 

(i) he has been arrested and imprisoned in esecution of 
the decree of any Court for the payment of money, 
or 


(tf) an order of attachment in execution of such a decree has 
been made, and is subsisting against bis property. 


15 . (/) A debtor's peuuon shall allege that the debtor is 
Proceedings and order on unable to pay his debts, and, if the 
debtor'spetition. debtor proves that he is entitled to 

present the petition, the Court may thereupon an order of 
adjudication unless, m its opinion, the petition ought to have been 
presented before some other Court having insolvency jurisdiction. ' 


(a) A debtor's petition shall not, after presentation, be with- 
drawn without the leave of the Court. 


16 . The Court may, if it is shown to be necessary for the 
Discretionaiy powers as to protection of the estate, at anv time 
^pmntment of tnienm re. after the presentation of an insolvency 

So and before,an order of adiudica- 

ceive^ 0? the Assignee to be w/Jjb re- 

of the debtor, or of any part tfaeretrf 
to take immediate possession thereof or any part 

“PPOWWO «"<!« the Ctxie oj. 
rroceaure, 1908,* as maybe prescribed. 



• Act V. of 1908. 
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shall, in all respects, act as if he had been originally nominated a 
trustee by the deed, will, or other instrument (if any) creating the 
the trust. 

The Official Trustee may, with his consent, and by the order of 
Appointment of Offical the High Court, be appointed under 
Trustee to be a trustee this section in any case in which only 
one trustee is to be appointed, and such trustee is to be the sole 
trustee. 

35 *t The power of appointing new trustees hereinbefore 
Appointment in place of contained may be exercised in cases 
trustee predeceasing tes- 'Hirhere a trustee nominated m a will has 
tator. died m the lifetime of the testator. 

86 The receipts in writing of any trustees or trustee for 
Trustee’s receipts to be any money payable to them or him by 
discharges reason, or in the exercise, of any trusts 

or powers reposed or vested in them or him, shall be sufficient 
discharges for the money therein expressed to be received, and 
shall eSectually exonerate the persons pa^ng such money from 
seeing to the application thereof, or from being answerable for any 
loss or misapplication thereof. 

87<t§ Every deed, will, or other instrument creating a trust, 
Every trust-instruroent e^her expressly or by implication, shall, 
deemed to contain clauses Without prejudice to the clauses actually 
for indemnity and ram- contained therein, be deemed to contain 
bursement of trustees. ^ clause lU the words, or to the effect, 

following, that is to say — 

"that the trustees or trustee for the time being of the said 
deed, will, or other instrument shall be respectively chargeable 
only for such moneys, stocks, funds, and securities as they shall 
lespectively actually receive, notwithstanding their respectively 
signing any receipt for the sake of confbnni^, and shall be answer- 
able and accountable only for their own acts, receipts, neglects, 
or defaults, and not for those of each other, nor for any banker, 
broker, or other person with whom any trust-moneys or securities 
may be deposited, nor for the insufficiency or deficiency of any 
stocks, funds, or securities, nor for any other loss, unless the same 


* Compare Stat 23 & 24 'iHct , c. 145, s. 28. 
t See foot-note (*) at p 13, suSra. 
i Compare Stat 23 & 24 Vict,, c. 145, s. 29, 
$ Compare i 6 td, s. 30. 
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20. Notice of ever; order of adjudication, stating the name. 
Advertisement of order of address, and description of the insolvent, 

adjudication. the date of the adjudication, the Court 

by which the adjudication is made, and the date of presentation of 
the petition, shall be published in the GaseZ/e of India, and in the 
local official Gazette, and in such other manner as may be 
prescribed. 

Annttlauni of Adjudmian. 

21. (/) Where, in the opinion of the Court, a debtor ought 
Powrr for Court to annul not to have been adjudged insolvent, or 

adjudication m certain cases, where it is proved to the satisfaction of 
the Court that the defats of the insolvent are paid in fidl, the 
Court may, on the application of any person interested, by order 
annul the adjudication. 

(S') For the purposes of this section, any debt disputed by a 
debtor shall be considered as paid m full if the debtor enters into 
a bond, in such sum and with such sureties as the Court approves, 
to pay the amount to be recovered in any proceeding for the re- 
covery of or concerning the debt with costs, and any debt due to a 
creditor who cannot be found, or cannot be identified, shall be 
considered as paid in full if paid into Court. 

22. Where it is proved to the satisfaction of the Court that 
Concwrent proceediogs in insolvency proceedings are pending in 

Bntish Courts. any other British Court, whether within 

or without Briush India, against the same debtor, and that the 
property of the debtor can be more conveniently distributed by 
wch other Coiut, the Court may annul the adjudication, or may 
stay all proceedings thereon, ^ 

28. (i) Where an adjudicadon is annulled, all sales and 
Proceedings on annulment. ^“P°sitions of property and payments 
K« tha nrR 1 A made, and all acta theretofore 

done, by the Official Assignee or other person acting under his 
authority, or by the Court, shall be vaUd, but theprojerty of the 
debtor who was adjudged insolvent sbaUvest in such personas 

S'.™ “rt 3. the 

Where a debtor has been released from custody under 
the provisions of this Act, and the order of adjudication is annulled 
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shall happen through their own wilful default respectiv^iy” and 
also “ that it shall be lawful for the trustees or trustee for tL tune 
being of the said deed, will, or other instrument, to reimburse them- 
selves or himself, or pay or discharge out of the trust-premises all 
expenses incurred m or about the execution of the trusts or powers 
of the said deed, will, or other instrument.” 

88.* It shall be lawful for any executors to pay any debts or 
Executors may com- claims upon any evidence that th^ may 
pound, 8ec. think sufficient, and to accept any com- 

position or any security for any debts due to the deceased, and 
to allow any time for payment of any such debts as they shall think, 
fit, and also to compromise, compound, or submit to arbitration 
•all debs, accounts, claims, and thmgs whatsoever relating to the 
estate of the deceased, and, for any of the purposes aforesaid, to 
enter into, give, and execute such agreements, instruments of com- 
position, releases, and other things as they shall think expedient, 
vrithout being responsible for any loss to be occasioned thereby. 

39. \Truske, fis’c., makins paymni under power -of attorney, 
not IttMt hy reason of death of party giving power ] fiepeated 
hy the Powers-af-Attorney Act ( VIL oj tS8a), s. 6> 

40 1 Where an executor or administrator, liable as such to 
As to liability of exe- the rents, covenants, or \ agreements 
cutor or administrator in contained in any leas3 or argeement for 
respect of rents, covenants, a lease granted Or assigned, whether be- 
er agreements. fore or after the passing of this Act, to 

the testator or intestate whose estate is being administered, shall 
have satisfied all such liabilities under the said lease or agreement 
for a lease as may have accrued due and been claimed up to the 
time of the assignment hereinafter mentioned, and shall have set 
apart a sufficient fund to answer any future claim that may be 
made in respect of any fixed and ascertained sum covenanted or 
agreed by the lessee to be laid out on the property demised or 
agreed to be demised, although the period for laying out the same 
may not have arrived, and shall have assigned the lease or agreement 
for a lease to a purchaser thereof, be shall be at libei^ to distribute 
the residuary estate of the deceased to and amongst the parties en- 
titled thereto, respectively, without appropriating any part or any 


• Compare Stat 23 & 24 Viet, c. 145, s. 31. 
f Compare Stat 22 Sc 23 Vict., c. 3S, *• */• 
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proper, and may commence and take effect at and for such time as 
the Court may direct, and may be revoked or renewed as the Court 
may think fit. 

( 9 ) A protection-order shall protect the insolvent from being 
arrested or detained in prison for any debt to which such order 
sh&U Apply^ suiy insolvent ^nested or detained contrary to the 
terms of such order shall be entitled to his release : 

Provided that no such order shall operate to prejudice the 
right of any creditor in the event of such order being revoked 
or the adjudication annulled. 

(^) Any creditor shall be entitled to appear and oppose the 
grant ot a piotection-order, but the insolvent shall be prm& fade 
entitled to such order on production of a certificate signed by the 
Official Assignee that he has so far conformed to the provisions of 
this Act. 

( 5 ) The Court may make a protection order before an in- 
solvent has submitted his schedule if it thinks it necessary to do so 
in the interests of the creditors. 


26. (/) At any time after the making of an order of adjudi- 
, cation against an insolvent, the Court, 

Meet.na,o£cred.tors. application of a Creditor or of 

the Official Assignee, may direct that a meeting of creditors shall 


be held to consider the circnmstances of the insolvency and the 
insolvent's schedule and his explanation thereof, and, generally, 
as to the mode of dealing with ihe property of the insolvent. 


( 2 ) With respect to the summoning of, and proceedings at, 
a meeting of creditors, the rules m the Pirst Schedule shall be 
observed. 


27. (/) Where the Court makes an order of adjudication, 
Public e\a.ininatian of the stiall hold a public Silting ou a day to 
insolvent. be appointed by the Court, of which 

notice shall be given to creditors in the prescribed manner, for the 
examination of the insolvent, and the insolvent shall attend thereat 
and shall be examined as to his conduct, dealings, and property. * 

(a) The examination shall be held as soon as conveniently 
may be after the expiration of the time for the filing of the insol- 
vent’s schedule. 


(j) Any creditor who has tendered a proof or a legal practi- 
tioner on bis behalf may question the msolvent concerninff hia 
affairs and the causes of his faUure. , 
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(i ) A bequeaths certain property to B, " hoping he will continue it in 
tiie family " This does not create a trust, as the beneficiary is not induc- 
ed with reasonable certainty. 

(c ) A bequeaths certain property to B, requesting him to distribute it 
amongst such members of C’s family as B should think most deserving! 
This does not create a trust, for the beneficiaries are not indicated with 
reasonable certainty. 

(d ) A bequeaths certain proper^ to B, desiring him to , divide the 
bulk of It among C's children This does not create a trust, for the trust> 
property is not indicated with sufficient certainty 

(e.) A bequeaths a shop and stock-in-trade to 3 on condition that he 
pays A's debts and a legacy to C. This is a condition, not a trust for A’s 
creditors and C 


Who may create trusts. 7. A trust may be created — 

1 

(a) by every person competent to contract, and, 

(d) with the permission of a principal Civil Court of original 
jurisdiction, by or on behalf of a minor; 

but subject in each case to the law for the tune being in force 
as to the circumstances and extent in and to which the author of 
the trust may dispose of the trust-property. 


8. The subject-matter of a trust must be proper^ 
Subject of trust. transferable to the beneficiary. 

li must not be a merely beneficial interest under a subsisting 
trust. 


Who may be beneficiary. 


9. Every person capable of hold- 
ing property may be a beneficiary. 


A proposed beneficiary may renounce his interest under the 

n , V u e by disclaimer addressed to the trus- 

Disclaimer by beneficiary. ^ „ _ . - ^ 

■’ ^ tee, or by setting up, with notice of the 

trust, a claim inconsistent therewith. 


10. Every person capable of holding property may be a 
u I . nustee;but where the trust involves the 

Who may be rustee. exercise of discretion, he cannot execute 

it unless be is competent to contract. 


No one bound to accept 
trust. 


No one is bound to accept a trust. 


A trust IS accepted by any words or acts of the trustee in- 

. ^ ^ dicatmg with reasonable certainty su^ 

Acceptance of trust. acceptMCe. 
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(j) The msolvent may, at the meeting, amend the terms of 
his proposal if the amendment is, m the opmion of the Official 
^signee, calculated to benefit the geneial bod; of creditors. 

(4) Any creditor who has proved his debt may assenijto, or dissent 
from,Uiepropostdbyalet;eriathe prescribed form addressed to the 
Official Assignee so as to be received by him not later than the day 
preceding the meeting, and any such assent or dissent shall have eSect 
as if the creditor had been present, and had voted at toe meeting. 


29 . (/} The msolvent or the Official Assignee may, after 
Apptoval of proposal by th® proposal IS accepted by the creditors, 
Court. apply to the Court to approve jr, and 

notice of the time appointed for bearing the application shall be 
given to each creditor wno has proved. 


(3) Eaceot where an estate is being summarily administered or 
special leave ot the Court has been obtained, me application shall not 
be heaid until after the conciuaton of the public exammation of the 
insolvent. Any creditor who has proved may be heard by the Court 
m opposition to the application notivithstanding that he may, at a 
meeting of creditors, have voted for the accepiance of ihe proposal. 

(;) The Court shall, before approving the proposal, hear a 
report ot the Official Assignee as to the terms thereof, and as to 
the conduct ot the insolvent and any objections wbica may be 
made by or on behalf ot any creditor. '' 


(.#) Where the Court is of opmion that the terms of the pro. 
posal are not reasonable, or are not calculated to benefit the 
general body of creditors, or in any case m which the Court is 
required to refuse the msolvem’s discharge, the Court shall refns* 
to approve the proposal. 


(S) Where any facts are proved on proof of which the Court 
would be iquired either to refuse, suspend, or attach conditions to 
the debtors discharge, the Court shall refnse to approve me 
proposal unless It provides reasonable security for payment of 
not less than four annas in the rupee on all the unsecured d^bts 
pioveable against the debtor's estate. 


(6) No composition or scheme shall be approved bv the Chnrr 
which does not provide for the payment, in pnonty to other dife 

of ail debts directed to be so paid m the distribution of the oronertv 
of an insolvent. , properry 

(7) In My other case the Court may either approve or refuse 

to appiove ihe proposal. reiuse 


Act 111,, i 909 ,~- 4 :. 
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Instead of accepting a trust, the intended trustee may, within 
Disclaimer of trust. Reasonable period, disclaim it, and 

such disclaimer shall prevent the trust- 
property from vesting m him. 

A disclaimer by one of two or more co-trustees vests the trust- 
property in tlie other or others, and makes him or them sole trustee 
or trustees from the date of the creation of the trust. 

^lustrations, 

(«) A bequeaths certain property to B and C, his executors, as 
trustees for D B and C prove A's will t This is in itself an acceptance 
of the trust, and B and C hold the property in trust for D 

(b) A transfers certain property to B in trust to sell it, and to pay, 
out of the. proceeds, A’s debts, B accepts the trust, and sells the property ; 
So far as regards B, a trust of the proceeds is created for A’s creditors 

(c) A bequeaths a lakh of rupees to B upon certain trusts, and 
appoints him his executor. B severs the lakh from the general assets, and 
appropriates it to the specific purpose : This is an acceptance of the trust. 


CHAPTER III. 

Or THU Duties and Liabilities of Trustees 


11. The trustee is bound to fulfil the purpose of the trust, and 
„ ... to obey the directions of the author of 

Trustee to execu c rus 

except as modified by the consent of all the beneficiaries being 
competent to contract. 


Where the beneficiary is incompetent to contract, bis consent 
may, for the purposes of this section, be given bya principal Civil 
Court of original jurisdiction. 

Nothing in tins section shall be deemed to require a trustee to 
obey any direction when to do so would be impracticable, illegal, 
or manifestly injurious to the beneficiaries. 

Explanoivm . — Unless a contrary intention be expressed, the 
purpose of a trust for the payment of debts shall be deemed to be 
(a) to pay only the debts of the author of the trust existing and 
recoverable at the date of the instrument of trust, or, when such 
instrument is a will, at the date of his death, and (f), in the case or 
debts not bearing interest, to make such payment without m- 


terest. 
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shall submit to such examination, and give such information, as the 
meeting may require. 

(a) The insolvent shall— 

(a) give such inventory of his property, such list of his 
creditors and debtom, and of the debts due to and 
from them respectively, 

(d) submit to such examination in respect of his pro- 
' P^ity or his creditors, 

(c) wait at such times and places on the Official Assignee 

or special manager, 

(d) execute such powers-of>attorney, transfers, and instru- 

ments, and 

(e) generally do all such acts and things in relation to his 

property and the distribution of the proceeds amongst 
ins creditors. 


as may be required by the Official Assignee or special manager, 
or may be prescribed, or be directed by the Court by any special 
order or orders made in reference to any particular case, or .made 
on the occasion of any special application by the Official Assignee 
or special manager, or any creditor or person interested. 

(j) The insolvent shall aid, to the utmost of his power, in the 
realisation of his property and the distribution of the proceeds- 
among his creditors. 


(^) If the insolvent wilfully fails to perform the duties imposed 
>upon him by this section, or to deliver up possession to the Official 
Assignee of any part of his proper^, which is divisible amongst his 
creditors under this Act, and which is for the time being in his 
possession or under his control, he shall, in addition to any other 
punishment to which he may be subject, be guilqr of a contempt 
of Court, and may be punished accordingly. 


84. C^) The Court may, either of its own motion, or at the 

any creditor, by warrant addressed 
to any police-officer or prescribed officer of he* Court, cause an 
insolvent to be arrested, and committed to the civil prison, or if 
in prison, to be detained until such time as the Court may order 
under the following circumstances, namely : — * 
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Illustrations^ 

(a } A, a trostee, is simply authorized to sell certain land 1 ^ public 
auction ; He cannot sell the land by private contract. 

(i } A, a trustee of certain land for X, Y, and Z, is anthorized to sell 
the land to B for a specified snm. X, Y, and Z, being competent to con- 
tract, consent that A may sell the land to C for a less snm s A may sell the 
land accordingly 

(e ) A, a trustee for B and her children, is directed by the author of the 
trust to lend on B's request, trust-properfy to B's husband, C, on the secu- 
rity of his bond. C hecomes insolvent, and B requests A to make the loan : 
A may refuse to make it 

12. A trustee is bound to acquaint himself, as soon as pos' 
Trustee to inform himself sible, with the nature and circumstances 
of state of trust-property. of the trust-property, to obtain, where 
necessaiy, a transfer ot the trust-property to himself, and (subject 
to the provisions of the instrument of trust) to get m trust-moneys 
invested on insufficient or hazardous security. 

' Illusiraiums. 

I 

(a } The trust-property is a debt outstanding on personal security. 
The instrument of trast gives the trustee no discretionary power to leave 
the debt so outstanding! The trustee's duty is to recover the debt without 
unnecessary delay 

(A ] The trust-property is money in the hands of one of two co- 
trustees No discretionary power is given by the instrument of trust. The 
other co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the case required. 

13 A trustee is bound to maintain and defend all such suits. 
Trustee to protect title to and (subject to tbe provisions of the in> 
trust-property. stTument of trust) to take such other 

steps as, regard being had to the nature and amount or value of 
the trust-property, may be reasonably requisite for the preservation 
of tbe trust-property and the assertion or protecbon of the title 
thereto 


Illustration 

The trust-property is immoveable property which has been given to 
the author of the trust by an unregister^ instrument Subject to the pro- 
visions of the Indian Registration Act, 1S77,* the trustee's duty is to cause 
the instrument to be roistered 

14. The trustee must not, for himself or another, set up or 
Trustee not to set up title aid any title to the trust-property ad- 
adverse to beneficiary. verse to the interest of the beneficiaiy. 

* Act III. of 1877. 
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Court may require any such person to produce any documents in his 
custody or power relating to the insolvent, his dealings, or proper^. 

{a) If any person so summoned, after having been tendered 
a reasonable sum, refuses to come before the Court at the time 
appointed, or refuses to produce any such document, having no 
lawful impediment made known to the Court at the time of its 
sitting and ailowed by it, the Court may, by warrant, cause him 
to be aporehended and brought up for examination. 


(j) The Court may examine any person so brought before 
it concerning the insolvent, his dealings, or property, and such 
person may be represented by a legal practitioner. 

, W If. on the examination of any such person, the Court is 
^tisfied that he is indebted to the insolvent, the Court may, on 
the application of the Official Assignee, order him to pay to the 
Umcial Assignee, at such time and in such manner as to the 
‘Court seems expedient,^ the amount in which be is indebted, or 
any part thereof, either in full discharge of the whole amount or 
aot, as the Court thinks fit, with or without costs of the examination. 

(5) If, on the examination of any such person, the Court is 
■satisfied tuat he has in his possession any property belonging to 
the msolvent, the Court may, on the apphcaiion of the Official 
Asagnee, order him to deliver to the Official Assignee that pto- 
perqr or any part thereof, at such time, in such manner, and on 
such terms, as to the Court may seem just. 

(d) Ordere made under sub-sections {4) and (cl shall be 
executed in the same manner as decrees for the payment of 
^ney, or for the delivery of property, under the Code of Civil 
Procedure, 1 908,* respectively. 

making any payment or delivery in pur- 

suanceof an order made under sub-section {4) or sub-section frt 

Sno payment or delivery, be discharged from all UabiliS 
whatsoever m respect of such debt or properly? ^ 

87 . The Court shall have the same powers to issue com- 
8.0^” *" ‘“'‘® comnus- missions and letters of request for the 
I L. examinau'on on commission or other- 
wise rf any person liable to examination under secuon 36 as S has 

duU igol* °i^‘»«ses under the Code of Qvil Pwc 
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15. A trustee is bound to deal with the trust-propertyas care- 

‘C&rereqmredfrom ^ of ordinary prudence 

would deal with such property \l it were 
nis own j and, m the absence of a contract to the contrary a 
^tee so dealing is not responsible for the loss, destruction, W 
deterioration of the trust-property. 


lUustraUona. 


(a) A, living in Calcutta, is a trustee for B, living in Bombay A 
nmits trast-funds to B by bills drawn by a person of undoubted credit in 
favour of the trustee as such, and payable at Bombay. The bills are dis- 
honoured s A is not bound to make good the loss. 


(ft ) A, a trustee of leasehold property, directs the tenant to pay the 
rents on account of the trust to a banker, B, then in credit, 'fbe rents are 
wmordingly paid to B, and A leaves the money with B only till wanted. 
Before the money is drawn out, B becomes insolvent . A, having had no 
reason to believe that B was in insolvent circumstances, is not bound to 
make good the loss 


(e ) A, a trustee of two debts for B, releases one, and compounds the 
other, in good faith, and reasonably fadieviog that it is for B’s interest to 
do so A IS not bound to make good any loss caused thereby to B 

(d.) A, a trustee, directed to sell the trust-property by auction, sells the 
same, bnt does not advertise the sale, and otherwise fails in reasonable 
diligence in inviting competition s A is bound to make good the loss 
caused thereby to the beneficiary. 


(a.) A, a trustee far B, in execution of his trust, sells the trust-pro- 
perty, bnt, from want of due diligence on his part, fails to receive part of the 
purchase-money : A is bound to make good the loss thereby caused to B 

(/.) A, a trustee for B of a polu^ of insurance, has funds in hand for 
payment of the premiums. A neglects to pay the premiums, and tbe 
policy is consequently forfeited A is bound to make good the loss to B. 

(g.) A bequeaths certain moneys to B and C as trustees, and authoriz- 
es them to continue trust-moneys upon tbe personal security of a certain 
firm in which A had himself invested them A dies, and a change takes 
place in the firm . B and C must not permit the moneys to remain upon 
the personal security of the new firm. 

(& ) A, a trustee for B, allows the trust to be executed solely hy his 
co-trustee C. C misapplies the trust-property • A is personally answerable 
far the loss resulting to B. 

16. Where the trust is created for the benefit of several per- 
’ Conversion of perishable sons in succession, and the trust-pro- 
ptoperty. perry is of a wasting nature or a future 

or reversionary interest, the trustee is bound, unless an intention 
to the contrary may be inferred from the instrument of trust, to 
convert the property into property of a permanent and immediately 
profitable character. 



or aftet*acquired- property; 'of the InMlyent m sach 
jnaoaer and subject tO' such conditions as the 
Court may' direct;'but,''itt‘that casei'the* decree 
shall not be executed without leave’ of, the Court 
which leave maybeg^venon proof insol- 
vent has, since his discharge, acquired property or 
income avdlable for payment of 'his debts." 

(a) The facts hereinbefore referred to are— 

(n) that the insolvent’s assets are not of a value equal to 
four annas in the rupee on the amount of bis un- 
secured liabilities, unless he satisfies the Court that 
the fact, that the assets are not of such value, has 
arisen from circumstances for which he cannot justly 
he held responsible; 

(b) that the insolvent has omitted to keep such books of 
account as are usual and proper in the business 
carried on by him and as sufficiently disclose his 
business transactions and financial position within the 
three years immediatdy preceding his insolvency; 

(e) that the insolvent has continued to trade after knowing 
himself to be insolvent; 

(d) that the insolvent has contracted any debt proveable 

under this Act without hamg, at the time of con- 
tracting it, any reasonable or probable ground of 
expectation (the burden of proving which shall 
he on him) that be would be able to pay it ; 

(e) that the insolvent has foiled to account satisfoctorily for 

any loss of assets, or for any deficiency of assets, to 
meet his liabilities; 

(/) that the insolvent has brought on or contributed to ins 
Insolvency by rash or hazardous speculations or by 
unjustifiable extravagance in living, or by gambling, 
or by culpable neglect of bis business affairs; 

(g) that the insolvent h» put any of bis creditors to unneces- 
sary expense by a frivolous or vexatious defence to 
any suit properly brought against him ; 

(^)that the insolvent has, within three months preceding 
the time of presentation of the petition, incurred 
unjustifiable expense by brmgidg a frivolous or 
vexatious suit; , » ^ 



of x8S2] 


TKPSrS. 


II 


lUiulreiicKS^ 

(ff ] A bequeaths to 6 all hts piopcrtv in trcst fo; C fcncg his Kfcr 
and on his death for D and on D’s death foe E. A's ptopeety consists of 
three leasehold houses, and there is nothing in As vil! to shovir that he 
intended the houses to be enjoyed in specie : B should sell the hoasssv 
and invest the proceeds in accordance with section so. 

) A bequeaths to B his three leasehold houses in Calciltr run all 
the fumituie therein intrust for C dcring his life, and on his death for 
D, and on D‘s death for E. Here an irtention that the houses and furslccK. 
should be enjoyed in specie appears clearly, and 6 should cot sell rhes. 


17. Where there are more benefictaties than one, tne trustee 
is bound to be imparttri. rnd must not 
execute the trust for the advantage o? 
one at the expense of another. 


Trustee to be impartial. 


Where the trustee has a discredonetr power, nothing in this 
section shall be deemed to authorize the Court to control the 
exercise, reasonably and in good faitn. of suen discretion. 


nivsireiio’t. 

A, a trustee for B, C, and D, is empowered to choose between ssrercl 
specified modes of investing the trust-proper^. A. in good ^tfe. chooses 
one o£ the»e modes • The Court will uot interfere although the result c? 
the choice may be to t ary the relative tights of B, C, and D . 

IS. Where the trust is created for the benefit o: several pe> 

Trusteetopceveatwaste. & succession. and ons of them is 

in possession or rhe trust-property, if he 
commits, or threatens to commit, any act waicci is destructive or 
permanently injurious thereto, rhe trustee is bound to uke measures 
to prevent such act. 

19. A trustee is bound (c) to keen clear and accurate accounts 

Accounts and information. *6 twst-property, and (fj. at f 
reasonable times, at the request of the 
beneficiary, to furnish him with full and accurate mfomaatiori as to 
the amount auci state of the trust-property. 

20. W here the trust-property cons'sts of moaev. and cannot 

Investment of trust-money, ‘i® iw^ae^iately or at an early 

Gate to the purposes of rhe trust, the 
trustee is bound (suoject to any direction contained* in the iaslsu- 
ment of trust) to invest the money on the following ascuthies, and 
on no others : — 
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•order, or of any substituted order, in such manner, and upon such 
conditions, as it may think fit. 


48. A discharged 

Duty of discharged in* 
solvent to assist m realisation 
•of property. 


insolvent shall, notwithstanding his dis- 
charge, give such assistance as the OGfi* 
cial Assignee may require in the reali- 
sation and distribution of such of his 


property as is vested in the OflBcial Assignee, and, if he fails to do 
so. shall be guilty of a contempt of Court; and the Court may 
also, if It thinks fit, revoke his discharge, but without prejudice to 
the validity of any sale, disposition, or payment duly made or thing 
4uiy done subsequent to the discharge, but before its revo- 
■cation. 


Fraudulent seUiements. 


44. In either of the following 
cases, that is to say — 


(/) in the case of a settlement made before and in con- 
sideration of marnage where the settlor is not, at the 
lime of making the settlement, able to pay all his 
debts wtihout the aid of the property comprised in 
the settlement ; or. 


(a) in the case of any covenantor contract made in con- 

sideration of marnage for the future settiement on or 
for the settlor’s wife or children of any money or 
property wherein he bad not, at the date of bis mar- 
riage, any estate or interest (not being money or 
property of, or in right of, his wife); 

if the settlor is adjudged insolvent or compounds or arranges 
with bis creditors, and it appears to the Court that the settlement, 
covenant, or contract was made in order to defeat or delay ,cre« 
ditors, or was unjustifiable, having regard to the state of the set- 
tlor’s affairs at the time when it was made, the Court may refuse 
or suspend an order of discharge, or grant an order subject to 
conaitions, or refuse to approve a composition or arrangement. 

ESeaoforderof discha^e, , An order of dischaige 

shall not release the insolvent from — 

(b) any debt due to the Crown ; 

(5) any debt or liability incurred by means of any fraud 
or fraudulent breach of trust to which he was a 
party; or 
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(a) In promissorf notes, debentares, stock, or odier securities 
of the Government of India, or of the United Kingdom of Great 
Britain and Ireland j 

(fi) in bonds, debentures, and annnities charged by the 
Impferial Parliament on the revenues of India ; 

(c) in stock or debentures of, or shares in Railway or other 
Companies, the interest whereon shall have been guaranteed by the 
Secretaiy of State for India in Council; 

in debentares or other securities for money issued, under 
the autWity of any Act of a Legislature established in Bntisb India 
by or on behalf of any municipal body, port trust, or city improve- 
ment trust in any Presidency-town or in Rangoon Town, or by or 
on behalf of the trustees of the pore of Karachi ; 

(b) on a first mortgage of immoveable property situate in 
British India, provided that the property is not a lease-hold for a 
term of years, and that the value of the property exceeds by one- 
third, or, if consisting of buildings, exceeds by one-half, the mortgage- 
money ; or 

(/) on any other security expressly authorized by tne instru- 
ment of trust, or by any rale which the High Court may, from time 
to tune, prescribe m this behalf : 


Provided that, where there IS a person competent to contract, 
and entitled in possession to receive the income of the trust-pro- 
perty for his life, or for any greater estate, no investment on any 
security mentioned or referred to in clauses (d), (0. and (/ ) shall 
be made without his consent in writing. 


21. Nothing in section 20 shall apply to investments made 
Mortgage of land pledged before this Act comes into force, or 
.to Gownment under Act shall be deemed to preclude an invest- 
XXVI.ofiSyi. iQent on a mortgage of immoveable 

property already pledged as security for an advance under tne 
Deposit in Government Land Improvement Act, iSyr.f or. in 
Savings Bank. case the trus^money does not exceed 

-three thousand rupees, a deposit thereof in a Governmenr Savings 
Bank. 


* The present d (<f) of s. 20 has been subsatuted, for that onginally 

6? w£ri“the iSa’ Improvement Loans Act (XIX. of i883)is 
force, un&r that Act.— 5 e» Act XIX. of X883, ss. i and 2. 
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reason of its being subject to any contingency or contingencies, 
or lor any other reason, does not bear a certain value: 

Provided that, if, in bis opinion, the value of the debt or liability 
is incapable of bdng fairly estimated, he shall issue a certificate to 
that eSect, and thereupon the debt or liability shall be deemed ta 
be a debt not proveable in insolvency. 

Exphnatm^'Siyc the purposes of this section “liability" 
includes any compensation for work or labour done, any obligation 
or possibility of an obligation to pay money or money’s worth ou 
the breach of any express or implied covenant, contract, agree* 
ment, or undertaking, whether the breach does or does not occur, 
or is or is not likely to occur, or capable of occurring, before the 
discharge of the debtor, and generally It includes any express or 
implied engagement, agreement, or undertaking to -pay, or capable- 
of resulting in the payment of, money or money's worth, whether 
the payment is, as respects amount, fixed or unliquidated; as 
respecis time, present or future, certain or dependent on any con- 
tingency or contingencies; as to mode of valuation, capable of 
being ascertained by fixed rules, or as matter of opiuion. 

47. Where there have been mutual dealings between an in- 
Mutual dealings and set- solvent and a creditor proving or claim- 
P®* mg to prove a debt under this Act, aiv 

account shall be taken of what is due from the one party to the 
other m respect of such mutual dealings, and the sum due from the 
one party shall be set-off agamst any sum due from the other 
party, and the balance of the account, and no more, shall be- 
claimed or paid on either side respectively ; 

Provided that a person shall not be entitled under this section 
to claim the benefits of any set-off against the property of an insol- 
vent m any case where he had, at the time of giving credit to the 
msolvent, notice of the presentation of any insolvency petition by 
or agamst him. 


48. With respect to the mode of proving debts, the right 

Rules as to proof of debts. by secured and other creditors, 

the admission and rejection of proofs, 
and the other matters referred to in the Second Schedule, the rules 
in that schedule shall be observed. 


49. (/) lu the distribution of the property of the insolvent, 

Frionty of debts, PMd, in pnori^ to all 

other debts^ 
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22. Where a trustee, directed to sell ttritbin a specified time. 
Sale by trustee directed extends such time, the burden of prowng, 
to sell vntnin speaiied tune, as between bimself and the beneficiary, 
that the latter is not prejudiced by the extension, lies upon the 
trustee unless the extension has been authorized by a principal 
Civil Court of original jurisdiction. 

lUus^atton 

A bequeaths property to B, directing bun, with all convenient ^eed 
and within five years, to sell it, and apply the proceeds for the benefit of 
C. In the eserdse of reasonable discretion, B postpones the sale for six 
jears. The sale is not thereby rendered invalid, but C, alleging that he 
has been injured by the postponement, institutes a suit against B to obtain 
compensation In such suit the burden of proving that C has not been 
injured lies on B 

28. Where the trustee commits a breach of trust, he is liable 
Liability for breach of to make gOod the loss wnich the trust- 
trust. property or the beneficiary nas thereby 

sustained, unless the beneficiaiy has, by fraud, muuced the trustee 
to commit the breach, or the beneficiary, being competent to con- 
tract, has himself, without coercion or undue infiuence having been 
brought to bear on him, concurrea in the breach, or subsequently, 
acquiesced therein, with full knowledge of the facts of the case, 
and of his rights as against the trustee. 

A trustee commuting a breach of trust is not jbable to pay 
mterest except in the following cases : — 

(a) where he has actually received interest ; 

. (3) wnere the breach consists in unreasonable delay in paying 
trust-mone} to the beneficiary ; 

(e) where the trustee ought to have received interest, but has - 
not done so ; 

(d) where he may be ftdriy presumed to have received 
interest . 

He is liable, in case (a), to account for the interest actually 
received, and in cases (r), and (d), to account tor simple 
interest at the rate of six per cent per annum unless the Court 
otherwise directs. 

(<) Where the breach consists in failure to invest trust-money, 
and to accumulate the interest or dividends thereon, be is liable 
to account for compound interest (with half-yearly rests) at the 
same rate. 








--i ‘ Proptrfy acatlaik for Payiiint SMi i*’ ' 

’ '1* ^ » ’'»vtS-r^,» » 

„ L- .,51. The iasolvency oJ a debtor, T^heflier the spre'takts place 
t_... . . , on the debtor's OTOpetkioa or upon that 

. 'Rdatwn of assigottfs btle. ^ creditoc ot creditors, .shall he deem* 

id to have relation back to, and to commence at,— 

* fc to S \ 

) (a) the ume of the commission of the aOtof insolvency on 

which an order of adjudication is made' agunst him, 
or. 


(j) if the insolvent is proved to have committed more acta 
of msoivency than one, die time of the first of tbeac&‘ 
insolvency proved to have been comnutted by dtei 
insolvent within three months nest preceding the' 
date of the presentation of the insolvent^ petMon: 


' Provided that no insolvency peution or order of adjndication. 
shall be rendered invalid by reason of any act of insolvent^ com« 
mittwt anterior to the debt of the petitioning creditor. 


52. (j} The property of the insolvent diviable amongst ins 
Descri(>tiiHi g{ insoWent’s Creditors, and in this Act referred to as the 
property divisible amongst property of the insolvent, shall not com- 
pnse the followmg patficulars^ namely— 

(a) property held by the insolvent on trust for any odier 
person; 

(i) the tools (i! any) of bis trade and the necessary wearing 
apparel, bedding, cooking vessels, and fuinitore nf- 
bimseit, his wife, and children, to a value, inclusive 
of tools and apparel and other necessarim as aforesaid, 
not exceeding three hundred rupees in the whole, 

(a) Subject as aforesaid, the property of the insolvent shall^ 
comprise the foibwmg particulars, namely— 

(a) all wch property as may belong to, or be vested in, the 
insolvent at die commencement of the insolvency, or 
may be acquired by, or devolve on, him before his 
discharge; 

(i) the capadqr to esercis^ and to take ptocwdfogs for 
eierdang, all such powers in or'tiver, or m- reflect 
of, propeiqi as might ^bave been'* exercised by the 
insolvent for own benefit at .the commencemenfl 

of his insolvency ot'befoie'-hisidistiaige; and * 
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{/) Where the breach consists in the employment of trust- 
property or the proceeds thereof in trade or busmens, he is liable 
to account, at the option of the beneficiary, either for compound 
interest (with half-yearly rests) at the same rate, or for the nett 
profits made by such employment. 

JllttstraUitns. 

(fl.) A, a trustee, improperly leaves trust-property outstanding, and it is 
consequently lost . lie »s liable to make good ihc property lost, but he is 
not lublv to pay interest tlicrron. 

(ft ) A bequeaths a house to B in trust to sell it, and pay the proceeds 
to C. B neglects to sell the house for a great length of time, whereby the 
house is d-’leriorated, iind Its market price falls : B is answerable to C for 
the loss. 

(c.) A trustee is guilty of unreasonable delay in investing trnst-money 
in accord, ‘tne* with section 30, or in paying it to the beneficiary . The 
trustee is liable to pa) interest thereon for the period of the delay. 

(li ) Thu duty of the trustee is to invest trust-money in any of the 
securities mentioned in section ao, clause a, ft, e, or d Instead of so do- 
ing, he retains the inoney in his handsi flc is liable, at the option of the 
ben'firlary, to be rh.srgrd cither with the amount of the principal money 
and interest, or with the amount of surh securities, as he might have 
purchased with the trust-money when the investment should have been 
made, and the intermediate dividends and interest thereon. 

(r ) The instrument of trust directs the trustee to invest trust-money 
either in any of such securities, or on mortgage of immoveable property 
The trustee does neither 1 He is liable for the principal money and 
interest. 

(/.} The instrument of trust directs the trustee to invest trust-money 
in any of such securities, and to accumulate the dividends thereon The 
trustee disrcg.ards the direction : He is liable, at the option of the bene- 
iiciary, to be charged cither with the amount of the principal money and 
compound interest, or with the amount of such securities as he might have 
purchased with the trust-money when the mtcslmcnt should have been 
made, together with the amount of the accumulation which would haie 
arisen from a proper inieslmcnt of the intermediate dividends 

(^.) The property is invested in one of the securities mentioned in 
section so, clau-e «, 6 , or d The trustee sells such security for some pur- 
pose not authorized by the terms of the instrument of trust ; He is liable, 
at the option of the beneficiary, either to replace the security with the 
intermediate dividends and interest thereon or to account for the pro- 
ceeds of thi' sale with interest thereon. 

(ft.) The trosl-propcrty consists of land The trustee sells the land 
to a purchaser for a consideration without notice of the trust The 
trustee is bable, at the option of the beneficiary, to purchase other mud 
of equal value to be settled upon the like trust, or to be charged with the 
proceeds of the sale with interest. 
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transferor is adjudge4.insQlvefnt «»ithin .tjiroyeara,a{ter;>the date of 

the transfer, be void agunst the.Offic^ ^gnee. •>/ . 

50. (/) Every transfer of property, every' ^yme'nt made, 

AniduaofpRfaae.!. TO “J. TO 

certain cases. judicial proceeding taken or suffered by 

any person unable to pay his debts as tb^ become due from his 
own money in favour of any creditor, vith a view of giving that 
creditor a preference over the other creditors, shall, if such person 
IS adjudged insolvent on a petition presented vrithin three months 
after the date thereof, be deemed fraudulent and void as against the 
Official Assignee. 

(a) This section shall not affect the rights of any person 
making tule in good faith and for valuable consideration through 
or under a creditor of the insolvent. 


57. Subject to the foregoing provisions with respect to the 
Protection of bond-fida effect of insolvency on an execution, an^ 
transactions. With respect tO the aVOidance of certain 

transfers and preferences, nothing in this Act shall invalidate, in 
the case of an insolvency — 

(<t) any payment by the insolvent to any of his creditors ; 

(j) any payment or delivery to the insolvent; 

(r) any transfer by the inrolvent for valuable consideratkm ; 
or 

{d) any contract or dealing by or with the insolvent for valu^ 
able consideration : * 


Protdded that any such traimction takes place before the date 
of the order of adjudication, and that the person with whom such 
transaction takes place has not si the time nouce of the presentation 
of any insolvency petition by or against the debtor. ' ' 


Jltalmiton ofProptrfy, 

58. (/) The Official Assignee shall, as. soon as pray b^tgke 
Possession of property by possession of the deeds, books, and docu> 
OfSaai Assignee. xneuts o£ the insolvent, apd all other parts 

of ms proper^ capabte of manual delivery. ' 

(a) The Official Assignee shall, in relatioh' to, and for the pur- 
pose of acquiring or retaining possession of, the property of .the 
insolvent, be in the same go^tiqu as ff he .were a receiver o^ijthe 
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24 A trustee, who is liable for a loss occasioned by a 
No set-off Bllowed to b«ach of trust m respect of one por- 

trostee. tion of the trust-property. cannot set off 

against his liabiluy a gam which has accrued to another portion 
of the tr^s^prope^ty through another and distinct breach of trust. 

25 Where a trustee succeeds another, he is not, as 
Non-Iiabiiityfor predeces- such, liable fot the acts or defaults of 

sor’js de&ult. his predecessors. 

26. Subject to the provisions of sections 13 and 15 , one 
Non-iiftbihtyJ for co-trusb* trustee IS not, as such, liable for a 

ee's default. breach of trust committed by his co- 

trustee : 

Provided that, in the absence of an express declaration to the 
contraiy in the instrument of trust, a trustee is so liable — 

(a) where he has delivered trust-property to his co-trustee 
without seeing to its proper application : . , 

(£) where he allows his co-trustee to receive trust-property, 
and &ils to make due enquiry as to the co-trustee’s dealings there- 
with, or allows him to retain It longer than the circumstances of 
the case reasonably require . 

(r) where he becomes aware of a breach of trust commit- 
ted or intended by his co-trustee, and either actively conceals it, or 
does not, within a reasonable time, take proper steps to protect the 
beneficiaiy’s interest. 

A co-trustee, who joins in signmg a receipt for trust-property. 
Joining ID receipt for con- aud proves that he has not received the 
formity. same. Sis not answerable, by reason of 

such signature only, for loss or misapplication of the property by 
his co-trustee. 

Ultairaitott 

A bequeaths certain property to B and C, and directs them to sell it 
and invest the proceeds for the benefit of D B and C accordingly sell 
the property, and the purchase-money >s received by B, and retained in fais 
hands C pays no attention to the matter for two years, and then calls on 
B to make the investment B is unable to do so, becomes insolvent and 
the purchase money is lost,. C may be compelled to make good* the 
amount ^ 

27. Where co-trustees jointly commit a breach of trust, or 
Several liability of co- where one of them, by his neglect, 

enables the other to^commit a breach of 
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(i) Where an insolvait is in the-receipt'of a' or income 
other wan as afoteswd, 'the Court may, at any<time‘ after adjudi- 
cation, and from time to time, make such order as irthinks. just for 
the payment to the Official Assignee, for di8tribution''among the 
creditors, of so much of such salary or income as may .be, liable .to 
attachment in execution of a decree, or of any portion th^r^. 

61. The property of the insolvent shall pass fronT, ^Official 
Vesting and transfer of Assignee to Official Assignee,' ana’ shall 
property. vesc in the Official Assignee for the tmm 

being during his continuance in office, without any transfer yrhat- 
ever. 


62> (r) Where any part of the property of an insolvent con<\ 
Disclaimer of onerous pro* sists of land of any tenure burdened with 
perty. onerous covenants, of shares or stocks in 

companies, of unprofitable contracts, or of any other property ffiat 
is unsaleable, or not readily saleable, by reason of its binding the ' 
possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money, the Official Assignee may, notwith* 
standing that ha may have endeavoured to sell or have taken pos* 
session of the property, or exercised any act of ownership in rdation 
thereto, but subject always to the provisions hereinafter contained 
in that behalf, by writing signed by him, at any time within twelve 
months after the insolvent has been adjudged insolvent, disclaim the 
property: 

Froidded that, where any such property has not come to the 
knowledge of the Official Assignee within one month after such 
adjudication as aforesaid, be may disclaim the property at any time 
wiwin twelve months after he has first become aware thereof. 

(n) The disclaimer shall operate to determine, as from the. 
date thereof, the rights, interests, and liabilities of the insolvent and 
his property in or In respect of the property disclaimed, and shall' 
also discharge the Official Assignee tom all personal liability in 
respect of the proper^ disclaimed as from the date \^en the pro* 
perty vested in him, but shall not, except so far as is necess^ for 
the purpose of releasing the insolvent and bis properly, and the- 
Official Assignee from liabiUty, affect the rights or liahilities of 'any 
other person. 


63. Subject always to such rules as may be made in this*' 

Disdaimcrofleueholds. ' Asslgf»ee sh^ not bf 

enhtlea to ouclaiin any leasehold interest 

-.Act in, 1909.— 3. 
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trust, cftcli IS liable to the beneficiary for the whole of the loss 
occasioned by such breach. 

Boi, as beiwcen the trustees themselves, if one be less gmity 
Contribution as betneen another, and has had to refund the 
co>triistces. loss, the former may compel the latter 

or his lcg.il represemaiive, to the extent of the assets he had re- 
ccived, to make good such lo-ss ; and, If all be equally guilty, any 
one or more ot me trustees who has had to rotund the loss may 
compt .1 uiv others to contribute 

N\)tning in this section snail be deemed to authorise a trustee 
who lias Dceii guilty of fraud to institute a suit to compel con- 
tribution. 


28. When any beneficiary's interest becomes vested in 
Non-habiliij of trustee ^^oiher person, and the trustee, not 
pajini; withuut notice of having notice of the vesting, pays or 
transfer by bencficiarj. delivers trust- property to the person 
who would have been enttilea thereto in the absence of such vest- 
ing, the trustee is not liable for the properly so pa'd or delivered. 

28- Wiien the beneficiary's interest is forfeited or awarded 
Liability of trustee when; by legal adjudication to Government, 
benciiciary’s intirest is for- the trustee is bound to hold the trust- 
feitcd to Government. propeny to the extent ot such mteiest 

for the benetii of such person m such manner as the Government 
may direct m this behalf. 

80. Subject to the provisions of tiie instrument of trust, and 
, , .... or sections 23 and zb, trustees shall be 

n cmni y o rus ces. respectively chargeable only for such 

moneys, stocks, funds, and sccutiiies as they respectively actually 
receive, and sh.'vll not be answerable the one for the other of them, 
nor for any banker, broker, or other person in whose hands any 
trust-property may be placed, nor for the insufficiency or defi- 
ciencv of any stocks, funds, or securities, nor otherwise for invo- 
luntary losses 


CHAPTER IV. 

Of the Rights and Powfrs of Trustees 

81. A trustee is entitled to have in his possession tlie ins- 
trument of trust and all the oocuments 
Right to brte-aced. relating solely to the 

trust-property. 
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favour of any person claiming under the insolvent, whether as 
under-lessee or as mortgagee, except upon the terms of making 
such person subject to the same habi Hues and obligations as the 
insolvent was subject to under the lease in respect of the property 
at the date when the insolvency peuuon was Sled, and any under- 
lessee or mortgagee declining to accept a vesting order upon such 
terms shall be excluded from all interest in and security upon the 
property, and if there is no person claiming under the insolvent who 
is willing to accept an order upon such terms, the Conit shall have 
power to vest the msolvenfs interest m the property in any person 
liable, either personally or m a representative character, and eitner 
alone or jointly with the insolvent, to perform the lessee's covenants 
in such lease, freed and discharged from all estates, incumbrances, 
and interests created therein by die insolvent. 

{ 2 ) The Court may, if it thinks fit, modify the terms pres- 
cribed by the foregoing proviso so as to make a person in whose 
behalf tbe vesting order may be made subject only to the aam a 
liabilities and obligations as if the lease had been assigned to him 
at the date when the insolvency peution was filed, and (if the case 
so requires) as if the lease had comprised only the property com- 
prised m the vesting order. 

67. Any person injured by tbe operation of a disclaimer 
Persons injured by dis- under the foregoing provisions shall be 

claimet way prove. deemed to be a creditor of the insolvent 
to the amount of the injury, and may accordingly prove the same as 
a debt under tne insolvency. 

68. (/) Subject to the provisions of this Act, the Official 
Duty and powers of Offi- Assignee shall, with all convenient speed, 

aalAssigneeastoreaiisatum. realize the property of the insolvent, and 
, for that purpose may — 

(a) sell all or any part of the property of the insolvent ; ’ ’’ 

(3) give receipts for any money received by hnn ; 

and may, by leave of the Court, do all or any of the following 
thuigs, namely— ' > ° 

(f) carry on the business of the insolvent so far as may be 
necessary for the beneficial winding-up of the same ; 

(d) institute, defend, or continue any suit or other lega' 
proceeding relating to the property of the insolvent* ‘ 
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(fl) a transferee in good faith for consideration without having 
notice of the trust, either when the purchase-money was paid, or 
when the conveyance was executed, or — 

(^) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and purchasing: 
trust-property is not a transferee for consideration within the mean- 
ing of this section. 

Nothing in section 63 apphes to money, currency-notes, and 
negotiable instruments in the hands of a hsna-jide bolder to whom 
they have passed in circulation, or shall be deemed to affect the 
Indian Contract Act, 1873,* section 108, or the Iiabili^ of a persoa 
to whom a debt or charge is transferred. 

65 . Where a trustee wrongfully sells or otherwise transfers- 
Acquisition by trustee of trust-property, and afterwards himself 

trust-property wrongfully becomes the owner of the properly, the 
converted. proper^ again becomes subject to the 

trust, notwithstanding any want of notice on the part of intervening 
transferees in good faith for consideration. 

66. Where the trustee wrongfully mingles the trust-property 
Right in case of blended trith his own, the beneficiary is entitled 

property. to a charge on the whole fund for the 

amount due to him. 


67 . If a partner, being a trustee, wrongfully employs trust- 
property in the business or on the ac- 
count of the partnership, no other partner 
is liable therefor in bis personal capacity 
to the beneficiaries unless he bad notice 
of the breach of trust. 


Wrongful employment by 
partner-trustee of trust-pro- 
perty for partnership pur- 
poses. 


The partners having such notice are jointly and severally liable 
for the breach of trust. 

lllustrattont. 


(a ) A and B are partners. A dies, having bequeathed all his property- 
to B in trust for Z, and appointed B bis sole executor. B, instead of wind- 
ing np the affairs of the partnership, retains all the assets in the businesst 
Z may compel him, as partner, to account for so much of the profits as are 
derived from A's share of the capttel. B is also answerable to Z for the 
improper employment of A's assets 

(i ) A, a trader, bequeaths his property to B in trust for C, appoints B- 
hb sole executor, and dies B enters into partnership with X and Y in 
the same trade, and employs A's assets in the partnership-business B 


• Act IX of 1872. 
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( 5 ) When the Offidal Assignee has dedace^la^^ndenda ha 
shall send to each crecUtor who baa proved a wdteejjsinji^gt^ 
amowt of the dhdd^d, and when end howit!s>pa]r^lei wd,l! 
required b; any creditor, a statunort in the prescxSiw, foinn as to 
the paidcolars of the estates , ,, / , , 

70 > Where one partner in a firm is adjudged insolvent, a 

Joint and separate pro* crediTOr, to whom the fi^ventshidebN 
ed jointly rrith the other partners in the 
firm or any of them, shall not receive any dmdend out r£'>the 
separate property of the insolvent undl ail the separate creditors 
ha\e recdved the full amount of th^ respective debta t 

7 l> (/) In the calculation and distribudon of dividmds^ dte 

r^imhftnn 0 ! di^nds. Asagnecshall retain in his bands^ 

sufficient assets to meet -> 

(a) dei^ proveable iu insolvency and appearing from the 
msolvent’s statements or odierwise to be dne to pm** 
sons restdent in places so distant di^ in the oidinaxy^ 
course of communication, they have not had snf- 
ddent time to tender didr proofs ; 

(^) debts proveable in insolvoicy, the subject of rfatme not 
yet detenmned ; 

(c) disputed proofs or ciaims ; and 

(d) the ocpenses necemaiy for the adsmustiatiim of the. 

estate or othemnse. 

*“« P^TOions of snb-sscdon (r), ail money in 
hand be ^istnbated as dividends. ^ 

72 . Any creditor who has not proved bis debt before thtf 

proved by reason that he has not partidS^^ . 

7a(r) WhentheOffidaU^prehit r«IizedaHthepro^ 

Final ffiindead. perty rf the insi^y^ Or so 0^7 
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gives an indemnity to X and Y against the claims of C : Here X and Y 
are jointly liable vnth B to C as having knowingly become parties to the 
> breach of trust committed by B. 

, Liability of beneficiary 38. Where one of seveial bene* 
joining in breach of trust. fici&ties— * 

(a) joins in committing breach of trust, or 

(^) knowingly obtains any advantage therefrom, without the 
'Consent of the other beneficiaries, or 

(r) becomes aware of a breach of trust committed or intended 
lo be committed, and either actually conceals it, or does not, within 
a reasonable time, take proper steps to protect the interests of the 
other beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to 
commit a breach of trust, 

the other beneficiaries are entitled to have all his beneficial in* 
terest impounded as against him, and all who claim under him 
(otherwise than as transferees for consideration without notice of 
the breach), until the loss caused by the breach has been com* 
pensated. 

When property has been transferred or bequeathed for the 
benefit of a mimed woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in tlus section 
applies to such property during her marriage. 

69. Every person to whom a beneficiaiy transfers bis interest 
Rights and liabilities of has the rights, and is subject to the liabi* 
benenciary’s transferee. lities, of tiie beneficiary m respect of such 
interest at the date of the transfer. 


CHAPTER VII. 

Of Vacating the Office of Trustee. 

70. The office of a trustee is vacated by his death or by 
Ofiice how vacated. Ims discharge from his office. 

71. A trustee may bs discharged 
Discharge of trustee. ^s follows t— 

{a) by fee extinction of the trust; 

(i) by fee completion of his duties under the trust ; 
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OtncuL AssifiNSES. 


' 77. (f) The Chief Justice of each d the H^h CouiSs of 
AppoiDinentaid twiov*l Judic!toteatFortVR!liam,llIadtas»and 
rfOSciaiAsagueesofiiisol- iJomba;, and the Cuief -Judge of the 
leni’s estate. q{ Lo«etButma, fflif,' feoaj 

l^time to tune, appoint, snbstantiveljr or tanporaiilf, snchpeim 


fsi each of the said Courts respectirely, and may, vitb theetmcoc- 
rence of a majonty of the other judges of the Court, leoose die ' 
petson for the tune bong holding tht oice for any cause appear- 
ing to the Court soident. 


(a) Eveiy Oidal Assignee shall ^ve snch secnrity, and shall 
be subject to such rules, and diail act m sudi manner, as may be 
prescrioed. 

(y) Notanthstandiog anything in sub-secdon (/), the persons, 
substantively or temporarily holdmg the office of Office Asijigna* 
immediately befo» the commencement of this Act in the Conns for 
the Relief of Insolvent Debtors at &lcutta, Uadras^ and Bombay, 
respectivdy, under the Indian Insolvency Act, 1848 , • and in tte 
Chief Court of Lover Burmi under that Act as applied by the 
Lover Burma Courts Act, ipoaf shall, vithout further appoiotment 
for that purpose, become the Offii^ Assignees, substantive or 
temporary, as the case may be, under this Act m me High Conns 
at Fort Wilham, Madras and Bombay, and m the Chaf Court of 
Lower Burma, respecuvely. 


78, An Official Assignee may, for die purpose of aSdatdi% 

PoMt to ..in-i...... Mih, P**’*^' or oiler PHH 

ceeoiDgs audertiusActf administer oa&s. 


79. (r) The duties of an Official Assgnee siral! have leiatioi^ 


Dubes as regards tha uf 
selveat’s conduct. 


( 2 ) In particular it shall be the duqr of the Offitaal As^ee- 

{«) to investigate the conduct of de insolvent, and to report 
to the Court upon any appluadon for 
stating whether there is reason to believe that the 
insolvent has committed any act vMd» eon^mtes, 


*Statit&i3Vict,c.2i. 
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(c) by such means as may be prescnbed by the instrument of. 
trust; 

(</) by appointment under this Act of a neir trustee in bis- 
place ; 

(e) by consent of himself and the beneficiary, or, where there 
are more beneficiaries than one, ail the beneficiaries being com^ 
petent to contract, or 

(/) by the Court to which a petition for his discharge is pre>' 
sented under this Act. 

72, Notwithstanding the provisions of section ii, eveiy trustee 
Petition to be discharged “ay apply by petition to a principal 
from trust. Civil Court of onginal jurisdiction to be 

discharged from his office ; and, if the Court finds that there is 
sufficient reason for such discharge, it may discharge him accord- 
ingly, and direct his costs to be paid out of the trust-property. But, 
where there is no such reason, the Court shall not discharge him, 
unless a propet person can be found to take his place. 

78. Whenever any person appointed a trustee disclaims, or 
Appoiotment of new trus- any trustee, either original or substituted, 
tees on death, &c. dies, or IS, for a continuous period of sir. 

months, absent from British India, or leaves British India for the 
purpose of residing abroad, or is declared an insolvent, or desires - 
to be discharged from the trust, or refuses or becomes, in the opinion , 
of a principal Civil Court of ongfnal jurisdiction, unfit or personally 
incapable to act in the trust, or accepts an inconsistent trusl^ a new 
trustee may be appointed in bis place by — 

(a) the person nominated for that purpose by the instrument, 
of trust (if any), or 

(j) if there be no such person, or no such person able and 
willing to act, the author of the trust, if he be alive aud competent 
to contract, or the surviving or continuing trustees or trustee for 
the time being, or legal representative of the last surviving and con- 
tinuing trustee, or (with the consent of the Court) the retiring trus- 
tees, if they all retire simultaneously, or (with the like consent) the 
last retiring trustee. 

Eveiy such appointment shall be by writing under the ha nd 
of the person making it. 

On an appointment of a new trustee, the number of trustees- 
may be increased. 
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85. U) Subject to ibe provisions of this Act, and to the 
n- <1 -nd directions of the Court, the Official 

control thereof ^ Assignee shall, in the administration of 

the property of the insolvent, and in the distribution thereof amouj^t 
his creditors, have regard to any resolution that may be passed by 
the creditors at a meeting. 


( 3 ) The Official Assignee may, from time lo time, summon 
meetings of the creditors for the purpose of ascertaining their wishes, 
and It shall be his duty to summon meetings at such times as the 
creditors, by resolution at any meeting, or the Court may direct, or 
whenever requested in writing to do so by one*fourth in value of the 
creditors who have proved. 

(y) The Official Assignee may apply to the Court for direc- 
ions in relation to any particular matter arising under the insol* 
vency. 

(^) Subject to the provisions of this Act, the Official Assignee 
shall use bis own discretion in the management of the estate and its 
distribution among the creditors. 


85. If the insolvent or any of the creditors or any other person 
is aggrieved by any act or decision of 
** ” * the Official Assignee, he may appeal to 

the Court, and the Court may confirm, reverse, or modify the act or 
decision complained of, and make such order as it thinks just. 

87. (/) If any Official Assignee does not f^hfully perform 
r » his duties, and duly observe all the re- 

qwrements imposed on mm by any 
enactment, rules, or otherwise, with respect to the performance of 
his duties, or if any complaint is made to the Court by any creditor 
in regard thereto, the Court shall enquire into the matter, and take 
such action thereon as may be deemed expedient 


(3) The Court may at any time require any Official As^gnee 
to answer any enquiry made by it in relation lo any insolvency in 
which he is engaged, and may examine him or any other person on 
oath concerning the insolvency. 


(y) The Court may also direct an investigation to be made of 
the books and vouchers of the Official Assignee. 
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The Official Trustee miy, with his consent, and by the order 
of the Court, be appointed under this section, in any case in which 
only one trustee is to be appointed, and such trustee is to be the 
sole trustee. 


The provisions of this section relative to a trustee who is dead 
include the case of a person nominated trustee in a will, but dying 
before the testator, and those relative to a continuing trustee include 
a refusing or retiring trustee if willing to act in the execution of the 
power. 


74. Whenever any such vacancy or disqualification occurs, 

Appointment by Court. impracticable to appoint 

a new trustee under section 75 , the 
beneficiary may, without instituting a suit, apply by petition to a 
-principal Civil Court of original jurisdiction for the appointment 
of a trustee or a new trustee, and the Court may appoint a trustee 
or a new trustee accordingly. 

In appointing new trustees, (he Court shall have regard (a) to 
Rule for selection new trus- the wishes of the author of the trust as 
tecs. expressed in, or to be inferred from, the 

instrument of trust ; (^) to the wishes of the person (if any) em* 
powered to appoint new trustees ; (c) to the question whether the 
apDolnimcnt will promote or impede the execution of the trust ; and 
(<i), wnere there are more beneficianes than one, to the interests of 
all such beneficiaries. 


75 . Whenever any new trustee is appointed under section 73 or 
Vesting of trust'property Section 74» the trust-property for the 

in new trustees. time being vested in the surviving or con- 

tinuing trustees or trustee, or in ttie legal representative of any 
trustee, shall become vested m such new trustee, either solely, or 
jointly with the surviving or continuing trustees or trustee, as the 
case may require. 

Every new trustee so appointed) and every trustee appointed by 

a Court, either before or after the passing 
Powers of new trustees. gjjjjg pg^^ers, 

authorities, and discretions, and shall, in all respects, act as if he 
iiad been originally nominated a trustee by the author of the trust. 

76. On the death or discharge of one of several co-trustees, 

the trust survives, and the trost-propeny 
Survival of trust. passes to the others, unless the mstru- 

iment of trust expresdy declares otherwise. 
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(6) Subject to rules, the Court may in any matter take the 
whole or any part of the eiddence either viva vm, or by interroga- 
tories, or upon affidavit, or by commission, 

(y) For the purpose of approving a composition or scheme by 
joint debtors, the Court may, if it thinks Jit, and on the report of the 
Ofacial Assignee that it is expedient so to do, dispense with the 
public examination of one of the joint debtors if he is onavmdably 
prevented from attending the examination by illness or absence 
abroad. 

(5) For the purposes of this Act, the Chief Court of Lower 
Burma shall have all the powers to punish for contempt of Court 
which are possessed by the High Courts of Judicature at Fort 
William, M^ras, and Bombay respectively. 


91. Where two or more insolvency petitions are presented 

„ , , , ^ against the same debtor or against joint 

Consohdationo! petitions. 

separate petitions, the Court may consolidate the proceedings or 
any of them on such terms as the Court thmks fit. 


92. Where the petitiouer does not proceed with due diligence 
Power to change carriage on petition, the Court may sub- 
of petttion. stitute as petitioner any other creditor to 

whom the debtor is indebted m the amount required by this Act in 
the case of a petitioning creditor. 


93. If a debtor by or against whom an insolvency petition 
Continuance of proceedings has been presented dies, the proceedings' 
on deach of debtor. m the matter shall, unless the Court 

otherwise orders, be continued as if he were alive. 


« 

9^ The Court may, at any time, for sufiScient reason, make 

»«!hepraceetag.lmd,r 
an insolvency petiuon, either altogether or 
for a limited time, on such terms, and subject to such conditionSr 
as the Court thinks just. 


95. Any creditor whose debt is sufficient to entitle him to 
Power to present petition present an insolvency petition against 
against a partner. all the partners in a firm may present a 

petition against say one or more partners m the firm without mclud- 
iug the others. 
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CHAPTER Yin. 


Of the Extikchok of Trusts. 

Trust how c'sHoguMhea. 77. A trust is esfinguished— 

(ff) when its purpose is completeljr fulfilled ; or 
when its purpose becomes unlawful ; or 
(r) when the fulfilment of its purpose becomes impossible by 
<iestruction of the trust-property or otherwise; or 

(i/) when the trust, being revocable, is espresslj revoked. 


Revocation of trust. 


78 A trust created by will may be 
revoked at the pleasure of the testator. 


A trust otherwise created can be revoked only, — 


(a) where all the bsneficianes are couqietent to contract — 
by their consent ; 

(d) where the trust has been declared by a nos-testamentaiy 
instrument or by word of mouth — in exercise of a 
poner of revocation expressly reserved to the author 
of the trust ; or, 


(c) where the trust is for the payment of the ddits of the 
author of the trust, and has not been communicated 
to the creditors — ^at the pleasure of the author of the 
trust. 

Illustration, 


A conveys property to B in trust to sell the same, and pay ont of the 
proceeds the claims of A’s creditors. A reserves no power of revocation. If 
no communication has been made to the creditors, A may revoke the trust : 
bnt, if the creditors are parties to the arrangement, the trust Cannot be 
rei'oked without their consent. 

79 . No trust can be revoked by the author of the trust so 
Revocation not to defeat RS to defeat OF prejudice What the tTUS- 
what trustees faa>eduiy done, tees may have duly done in lesecunon rf 

the trust. 


CHAPTER IX. 


Of Cektaik Obligatioks m thb Nature of Trusis. 


Where obligation in nature 
«f trust IS created. 


80. An obligation in the nature of 9, 
trust is created in the following cases : — 
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100 . (/) A. warrant of arrest issued by the Court may be- 
Warrants of Insolvency executed la the same manner, and sub- 
Conrts. ject to the same conditions, as a warrant 

of arrest issued under the Code of Criminal Procedure, 1898,* 
may be executed. 

(2) A warrant to seize any part of the property of an insolvent, 
issued by the Court under section 59, sub*section (/), shall be in 
the form prescribed, and secuons 77 (a), 79, 82, 83, 84, and 102 of 
the said Code* shall, so fat as may be, apply to the execution of 
such warrant. 

(5} A search-warrant issued by the Court uuder section 59, 
sub-section (2), may be executed in the same manner, and snl^ect 
to the same conditions, as a search-warrant for property supposed 
to be stolen may be executed under the said Code.* 


PART TIL 
Ldqtatxon. 


101 . The period of limitation for an appeal &om any act or 

9 ®;“ “ 

from an order made by an officer of the 
Court empowered under section 6, shall be twen^ days from the 
date of such act, decision, or order, as the case may be. 


PART VIII. 

Penalties. 

102 . An undischarged insolvent obtaining credit to the 
Undischarged insolvertob. extent of fifty rupees or Upwards from 
tainiDg credit. any person without informing such 

person that he is an undischarged insolvent shall, on conifiction by 
a Magistrate, be punishable with imprisonment for a term which 
may extend to six months, or with fine, or with both. 

for certain offences. iUo. Any person adjudged insoi* 

vent who— 

(a) frauMently, with the intent to conceal the state of his 
affairs, or to defeat the objects of this Act,— 


* Act V. of 1898. 
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81 . Where the owner of property transfers or bequeaths it,. 
Where it does not appear and It Cannot be inferred, consistently 
that Uansferor intended to with the attendant circumstances that 

^ thebMeBcl 

interest therein, the transferee or legatee must bold such property 
for the benefit of the owner or hts legal representative. 

Illusiraitetts. 


(a ) A conveys land to B without consideration, and declares no trust , 
of any part. It cannot, consistently with the circumstances under which 
the transfer is made, be inferred that A intended to transfer the beneficial 
interest m the land * B holds the land for the benefit of A. 

(i ) A conveys to B two fields, Y and Z, and declares a trust of Y, but 
eays nothing about Z It cannot, consistently with the circumstances under 
which the transfer is made, be inferred that A intended to transfer the 
beneficial interest in Z . B holds Z for the benefit of A. 

(c.) A transfers certain stock belonging to him into the joint names of 
himself and B It cannot, consistently with the circumstances under which 
the transfer is made, be inferred that A intended to transfer the beneficial 
interest in the stock during his life : A and B hold the stock for the bene- 
f!l of A during his lile. 

(d ) A makes a gift of certain land to his wife B She takes the 
beneficiril interest in the land free from any trust in favour of A, for it may 
be inferred from the circumstances that the gift was tor B’s benefit. 

82 . Where property is transferred to one person for a con* 
Transfer to one for con- slderaiiou paid or provided by another 

sideration paid by another. person, and it appears that suen other 
person did not intend to piy or provide such consideiation for tne 
benefit of the transferee, the transkree must hold the property for 
the benefit of the person paying or providing the consideration. 

Nothing in this section shall be deemed to aifect the Code of 
Civil Procedure, section 317,* or Act No. XI. of 1859 {lo improve 
the Icao rdaftng to sales of land for arrears of tevenue in the Lower 
Frmnm under ike Bengal Presidency), section 36. 

83 . Where a trust is incapable of being executed, or where 
Trust incapable of execu- the trust is completely executed without 

iion, or executed without exhausting the trust-property, the trustee, 
exhausting trust-property. jjj the absence of a direction to the con- 
trary, must hold the trust-proper^, or so much thereof as Is unex- 
hausted, for the benefit irf the author of the trust 01 his legal repre- 
sentative. 


* See Act XIV. ol i88a, s. 3 . 
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105. Where an insolvent has been guilty of any of the offences 
specified in section 102 or section 103 , 
chSS'?cimpismo?. he shall not be exempt from being pro- 
ceeded against therefor by reason that he has obtained bis discharge 
or that a composition or scheme of arrangement has been accepted 
or approved. 


PART IX. 

SUAU. jKSOLYKKCaS. 

106. Where the Court is satisfied by affidavit or othenvise« or 
Summary administration the Official Assignee reports to the Court, 
in small cases. that the property of an insolvent is not 

likely to exceed m value three thousand rupees or such other less 
amount as may be prescribed, the Court may make an order 
that the insolvent’s estate be administered 'in a summary manner, 
and thereupon the provisions of this Act shall be subject to 
the following modifications, namely — 

(d) no appeal shall he from any order of the Court except 
by leave of the Court; 

(^) no examination of the insolvent shall be held except os 
the application of a creditor or the Official Assignee; 

(r) the estate shall, where practicable, be distributed ia 
a single dividend; 

(d) such other modifications as may be prescribed with the 
view of saving expense and simplifying procedure ; 

Provided that nothing in this section shall permit the modifi- 
cation of the provisions of this Act relating to the discharge of the 
insolvent. 

( 2 ) The Court may at any time, if it thinks fit, revoke aa 
order for the summary administration of an insolvent's estate. 


PART X. 

Spscial Psovzsioirs. 

107. No msolvency petition shall be presented against any 
Exemption of corporation, corporation or against [any association 
from insolvency pro- or company registered under any enact- 
meat for the time being in force. 
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(a ) A convq^s ceitadn land to B— • 

>' upon trust," and no trust is declared ; or 

“ upon trust to be thereafter declared, " aod no such declaration is erer 
made ; or 

upon trusts that are too vague to be eseented , or 
upon trusts that become incapable of taking efiect ; or 
" in (rust for C,” and C renounces his interest under the trust t 
In each of these cases B holds the land for the benefit of A 


) A transfers Rs 10,000 in the four per cents to B in trust to pay 
the interest annually accruing due to C for her life A dies Then C dies 
B holds the fund for the benefit of A*s legal representative 

(e) A convqrs land to B upon trust to sell it, and apply one moiety of 
the proceeds for certmn chariteble purposes, and the other for the mainten* 
ance of the worship of an idol B sells the land, but tbe charitable pnr» 
poses wholly fail, and the maintenance of the worship does not exhaust the 
second moiety of the proceeds s B holds the first moiety and the part unap- 
plied of the second moiety for the benefit of A or his legal representative. 

(d) A bequeaths Rs 10.000 to B, to be laid out in buying land to be 
conveyed for purposes which, either wholly or partially, fail to take effect ; 
B holds for the benefit of A's legal representative the undisposed-of interest 
in the money, or land if purchased 

84 . Where the owner of property transfers it to another for 
Transfer for illegal pup- 9 ° illegal purpose, and such purpose 
. IS not earned into execution, or the 

transferor is not as guilty as the transferee, or tbe efiect of per- 
muting the transferee to retain the properly might be to defeat the 
provisions of any law, the transferee must hold the pronerty for 
the benefit of the transferor. 


85 . Where a testator bequeaths certain property upon trust, 
Bequest for lUegal purpose. J**® purpose of the trust appears on 
... me face of the will to be unlawful, or. 

during the testator's lifetime, the legatee agrees irith him to apply 
unl^ful purpose, the legatee must hold the 
property for the benefit of the testator's l^al representative. 

Where property is bequeathed, and the revocation of the 
Bequest of which revoca- bequest is prevented by coercion the 
tionis pre^uted by coercion, legatee must hold the Jropertyfor S; 
benefit of the testator’s lejgal representative. ^ ^ . 


Act II., 1882.— 3, 
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incurred by him in nnd shout the debtor's estste j sod those clsiius 
shall be deemed a preferential debt under the order, and be pay- 
able in full, out of the debtor's estate, in pnority to all other debts. 

(^) If, on the administratioh of a deceased debtor’s estate, 
any surplus remains in the hands of tne Official Assignee after pay- 
ment in full of all the debts due from the debtor, together with the 
costs of the admimstranon and interest as provided by this Act in 
case of insolvency, such surplus shall be paid over to tne legal 
representative of the deceased debtor's estate, or dealt widi in such 
other manner as may be prescribed. 

110< (r) After notice of the presentation of a petition under 
Payments or transfer by section io 8 , no payment or transfer of 
legal representatives. proper^ made by the legal representa- 

tive shall operate as a discharge to him as between himself and the 
Official Assignee. 

(a) Save as aforesaid nothing In section io 8 or section log or 
this section shall invalidate any payment made or act or thing done 
in good faith by the legal representative, or by a District Judge act- 
ing under the powers conferred on him by section 64 of tne Admi- 
mstrator-Generals Act, 1874 ,’* before the date of the order tor 
administration. 

111. The provisions of sections xo 8 , 109 , and no shall not 
Saving of jurisdiction of ^tpply to any case in which probate or 
Administrator-General. letters of administration to the estate of 
a deceased debtor have been granted to an Administrator-General. 


PART XI. 


Rules. 

112. (/) The Courts hawng jurisdiction under this Act may 
Uujgg, from time to time make rules for cariying 

into effect the objects of this Act. 

(3) In particular and without prejudice to the generalily of 
the foregoing power, such rules may provide for and regulate— - 

(a) the fees and percentages to be charged under this Act 
and the manner in which the same are to be collect- 
ed and accountad for, and the account to which they 
are to be paid ,* ^ 


* Act II. of 1874. 
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TRUSTS, 


CActll. 


86. Where property is transferred in pursuance of a con* 
Transfer pursuant to res* tract which IS liable to rescission, or 
dndafale contract. induced by fraud or mistake, the trans* 

feree must, on receiving notice to that effect, hold the property for 
the benefit of the transferor, subject to re-payment by the latter of 
the consideration actually paid. 


87- Where a debtor becomes the executor or other legal 
Debtor becoming credt* representative of his creditor, he must 
tor's representabve. hold the debt for the benefit of the 

persons interested therein. 

88. Where a trustee, executor, partner, agent, director of a 
Advantoge gained by fidu- company, legal adviser, or other per- 
ciary. son bound in a fiduciary character to 

protect the interests of another person by availing himself of his 
character, gains for himself any pecuniaiy advantage, or where any 
person so bound enters into any dealings under circumstances in 
which his own interests are or may be adverse to those of sncb 
other person, and thereby gains for nimself a pecuniaiy advantage, 
he must hold for Che benefit of such other person the advantage so 
gained. 

JUustraHims. 


{a ) A, an ewcutor, bays at an undervalue from B, a legatee, his 
daim under the will. B is ignorant of the value of the bequest : A must 
hold for the beuefit of B the difference between the price and value. 

^5 ) A, a trustee, uses the trust-property for the purpose of his otra 
business . A holds for the benefit of his beneficiary the profits arising for 


such user. 

(cl A, a trustee, retires from his trust in consideration of his suc- 
cessor paying him a sum of monqr j A holds such money for the beneM 
of his beneficiary. 

{d.l A, a partner, buys land in bis own name with funds belonging to 
the partnership : A holds such land for the benefit of the partnership. 
le.) A, a partner employed on behalf of himself and co psrt^s b 

p^ent to himself of a lakh of rupees i A holds the lakh for the bencn 
of the partnership. , 

(/.) A and Bare partners. A dies. B, instead 
affairs of the partnership, retains dl *eass^ share of 

account to A’sle^ representative for the profits ansing from Ass 

the capital. . 

(g.) A, an agent employed to obtmn a leas^or B, obtains 
for himseU t A holds the lease lor the benefit of B, 
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(;) the procedure to be followed in the case of estates to be 
administered in a summary manner ; 

(r) the procedure to be followed in the case of estates of 
deceased persons to be administered under this Act. 


113. Rules made under the provisions of this Part shall be 
^ , subject, in the case of the High Court 

Sanction to rules. Judicature at Fort William in Bengal, 

to the previous sanction of the Goveraor>General in Council, and, 
m the case of any other Court, of the Local Government. 


114. Rules so made and sanctioned shall be published in 


Publication ot rules. 


the (iauiU of India, or in the local official 
Gazette, as ttie case may be, and shall 


thereupon have the same force and effect with regara to proceedings 
under this Act m the Court which made them as if they had been 


enacted in this Act. 


PART XII. 

SuPFLSUEMTAL. 

115. (/) Every transfer, mortgage, assignment, power-of« 
Exempbon from duty of attorney, proxy-paper, certfficate, affida- 
'transfers, etc., under this vit, bond, or Other proceedings, instru> 

mem, or writing whatsoever before, or 
under any order of, the Court, and any copy thereof, shall be exempt 
from payment of any stamp or other duty whatsoever. 

(a) No stamp-duty or fee shall be chargeable for any appli- 
cation made by the Official Assignee to the Court under this Act, or 
for the drawing and issuing of any order made by the Court on 
such application. ’ 

lid. (/) A copy of the official Gazette containing any notice 
inserted in pursuance of this Act aha l f 
The Gacette tabs evidence, be evidence of the facts Stated in the 
notice. 

{a) A copy of the official Gazette contmning any notice of an 
order of adjudication shall be conclusive evidence of the order 
having been duly made, and of its date. 

_ , affidavit may be used in 

SwearmEnf affidavits. a Court having jurisdiction under this 
' Act if It is swotn-~ > . 
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(A ) A, a gnardian, bu 3 rs up for bimself incumbrances on his ward B's 
estate at an undervalue A holds for the benefit of B the incumbrances so 
bought, and can only charge him with what he has actually paid. 

89. Where, by the exercise of undue influence, any advan> 
Advantage gained by eit- tage IS gained in derogation of the in- 

•ercise of undue influence. terests of another, the person gaming 
such advantage without consideration, or with notice that such in- 
^ fluence has been exercised, must hold the advantage for the benefit 
■of the person whose interests have been so prejudiced. 

90. Where a tenant for life, co-owner, mortgagee, or other 
Advantage gamed by qua- qualified owner of any property, by 

hfled owner. availing himself of his position as such, 

gams an advantage in derogation of the rights of the ocher per- 
sons interested in the properly, or where any such owner, as re- 
presenting all persons interested m such property, gams any ad- 
vantage, he must hold, for the benefit of all persons so interested, 
the advantage so gained, but subject to repaymeut by such per- 
sons of their due share of the expenses properly incurred, and to 
an indemnity by the same persons against liabilities properly con- 
tracted, in gaming such advantage. 


Illuslratiota, 


(а ) A, the tenant for life of leasehold property, renews the lease in 
his own name, and for his own benefit: A bolds the renewed Ip py for the 
benefit of all those interested in the old lease. 

(б) A village belongs to a Hindu family. A one of its members 
pays nwrana to Uovernmeut, and thereby procntes his name to be entered 
as the inamdar of the village A holds the village for the benefit of him- 
self and the other members. 


(c ) A mortgages land to B who enters into possession. B allows the 
Government rCTenue to fall into arreat with a view to the land hem? nnt 
up for sale, and his becoming himself the purchaser of it The iMd*^ is 
B : Subject to the repayment of the amount due m 

tl iSfof tile beniJ “ mortgagee^ B holds 


91. Where a person acquires properly with notice that an- 
Property acquired with Other person has entered into an existine- 

affecting that property, of which 
^ecific performance could be enforced, the former must hoIdX 
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120. Save as heiein prodded, the provisions of this Act 
Ceriam provisions to bind relating to the remedies against the pto- 

>the Crown. per^ of a debtor, the priorities 01 debts, 

>the eSect of a composition or scheme of arrangement, and the effect 
of a discharge, shall bind the Crown. 

121. Nothing in this Act, or in any transfer of jurisdiction 
Saving for existing rights effected thereby, shall take away or 

x>E audience. affect any rigor of audience that any 

person may have had immediately before the commencement of this 
Act, or sh^l be deemed to confer such right in insolvency matters 
on any person who had not a right of audience before the Courts 
ior the Relief of Insolvent Debtors. 


122. Where the Official Assignee has under his control any 
'Lapse and credit to Govern- dividend which has remained unclaimed^ 
•luent of unclaimed dividend, for fifteen years from the date of declara-' 
lion or such less period as may be prescribed, he shall pay the 
-same to the account and credit of the Giovemment of India, unless, 
ahe Court otherwise directs. 


128. Any person claiming to be entitled to any moneys p^d 
Claims to monevs credited to the account and credit of the Govern- 
to^ernmont under section ment of India under section t 2 z may 

*pply to the Court for an order for pay- 
ment to him of the same ; and the Court, it saiis&ed that the person 
claiming is entitled, snail make an order for payment to him of 
the sum due ; 


Provided that, before making an order for the payment of a 
sum which has been earned to the account and credit of the Govern- 
BMnt of India, the Court shall cause a nouce to be served on such 
officer as the Gcvernor-General m Council may appoint in this 
behalf, calling on the officer to show cause, within one month from 


124. (/) No person shall, as against the Official Assignee, 

Access to insolvent's books. entitled to withhold possession of the 

. . ^^nounis belonging to the insnl- 

vent, or to set up any lien thereon. ° ® 

t creditor of the insolvent may, subject to the control 

of the Court, and on payment of such feS if Sy as mav 
prescril^ inspwt at all reasonable tunes. petsonalS or bv Sent 
any such books in the possession of the Ofeial Assignee 
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92* Where a person contracts to buy property to be held on 
Purchase by person con- t^ust for certain beneficiaries, and buys 
tracting to buy property to the property accordingly, he must hold^ 
be held on trust. (jjg pjopgjty fQj ^heir benefit to the ex- 

tent necessary to give effect to contract. 

93. Where creditors compound the debts due to them, and 
Advantage secretly gained nne of Euch creditors, by a secret ar- 

by one of several compound- rangement with tlie debtor, gains an un- 
ingaeditors. due advantage over his co-ci editors, he 

must hold, for the benefit of such creditors, the advantage so 
gained. 

94. In any case not coming within the scope of any of the 
Constructive trusts in cases preceding Sections, where there is ^no 

not expressly provided for. trust, but the person having possession 
of properly has not the whole beneficial interest therein, he must 
hold the property for the benefit of the persons having such inter- 
est, or the residue thereof (as the case may bej, to the extent 
necessary to satisfy their just demands. 


Illustrations. 

(<i ) A, an executor, distributes the assets of his testator, B, to 
legatees without having paid the whole of B’s debts t The legatees hold 
for the benefit of B’s creditors, to the extent necessary to satisiy [their just 
demands, the assets so distributed. 

( 6 .) A by mistake assumes the character of a trustee for B, and und« 
colour of the trust, receives certain monejs* B may compel him to 
account for such moneys 

le) A makes a gift of a lakh of rupees to B, reserving to himself, 
with B’s assent, power to revoke at pleasure the gift as to Rs 10,000 . 
The gilt is void as to Rs. xo,ooo, and B holds that snm for the benefit 

of A. 

95. The person holding propeny in accordance with any of 
... the ureceding sections of this chapter 

Obligor’s duties, liabilities, prcccumg scwuuo ih- 

anddMties. muSt, SO far as may be, perform the 

same duties, and is subject, so far as may be, 10 the same liaMrtws 
Sid disabilities, as if he were a trustee of the property for the person 
fpr whose benefit he holds iti 
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sonally, or sent by prepaid post letter, as may be comienient. The 
Official Assignee may, if he thinks fit, also publish the time and 
place of any meeting in any local newspaper, or in the local official 
Gazette. 

4. It shall be the duty 0! the insolvent to attend an? 

Duty of insolvent to attend which the Official Assignee 

if required. notice, require him to attend 

adjournment thereof. Such notice shall be either delivered ® 
personally or sent to him at his address by post at least th^®® 
before the date fixed for the meeting. 

5. The proceedings held and resolutions passed at any meeting 
Proceedings not to he Shall, unless the Court Otherwise Orders, 

avoided for non<recetpt of be valid notwithstanding that any cre> 
notice. ditor has not received the notice sent 

to him. 


6. A certificate of the Official Assignee, that the notice of 

„ , , ... any meeting has been dulv given, shall 

be sufficient evidence of such notice 
having been duly sent to the person to whom the same was addressed. 

7. Where, on the request of creditors, the Official Assignee 

- . „ summons a meeting, there shall be depo- 

sued With the written request the sum of 
five rupees for every twenty creditors for the costs of summoning 
the meeting, locludu^ all disbursements : Provided that the Officii 
Assignee may require such further sum to be deposited as in his 
opinion shall be sufficient to cover the costs and expenses of the 
meeting. 

S. The Official Assignee shall be the 
Chairman of any meeting. 

g. A creditor shall not be enUtled to vote at a meeting unless 
Right to vote. duly proved a debt proveable in 

* ‘ insolvency to be due to him from the 

insolvent, and the proof has been duly lodged one clear day before 
the time appointed for the meeting. 


Chairman. 


10 A creditor shall not vote at any such meeting in respect 
No vote in respect of cer> unliquidated or contingent debt, 

in oebts. or any debt the value of wnicb is not 

ascertained. 


II. For the purpose of voting, a secured creditor shall, wnlasa 
Secured creditor. surrenders his securi^, state in his 

proof the paruculats of his securiqr, the 
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8- Whenever any Court is constituted under this Act, notice 
Notice of constitution of thereof shall be given by a written pro; 
special Courts. clamation, copies of which shall .be 

affixed in the several Courts, and in the offices of the several CoU 
lectors and Magistrates of the district; 

and, from the date of the issue of such proclamation, no other 
Claims not cognizable m Court shall be competent to entertaiu 
other Courts. > any claim or objection belonging' to the 

class of claims or objections for the trial and determination of which 
such Court IS constituted. 

9. The Courts constituted under this Act shall be held at 
Special Courts where such place or places within the limits of 
held. their respective jurisdictions as shall be 

considered most convenient. 


10. In every suit instituted under section 5 of this Act, the 
Plaintiff and defendant in claimant of the wasteland or objector 
suit under section 5 to the sale or other disposition of such 

land shall appear as plaintiff, and the Collector or other officer 
Motesaid shall appear as defendant on the part of Government. 

Aoocarance v 

Appearance. , 

Provided that, if snch other officer as aforesaid be the presU 
_ . ding officer of the principal Cml Court 

of original jurisdiction in the district, 
the Local Government shall appoint some other officer to appear 
as defendant In the case on its behalf. 


In any suit ordered to be instituted by the Local Government 
Plaintiff and defendant in under section 6 of this Act, the Govem- 
snit under section 6 meat, by any officer to be appointed for 

the purpose, shall appear as plaintiff; and the claimant or objector 
as aforesaid shall appear as defendant. 

11. In suits instituted under this Act, except as heie- 
Regttlatiott of proceed- matter provided, the proceedings sh all 
“gs- be regulated, so fat as they cau be. by 

the Code of Civil Procedure.* 


12. The Court shall fix a day for the appearance of the 
‘ ^ Procedure before hear- parties, and for the hearing of the salt, 

of which due notice shall be given to 


I 


See Act V. of igo8, s. 158. 
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case the instrament of proxy shall state the relation in which the 
person to act thereunder stands to the creditor. 


IQ. A proxy shall not be used unless it is deposited with the 
Proxy to be deposited one Official Assignee OM cl^t day before 
■day bSfore date of meeting, the time appointed for the meeting at 

which it is to be used. 


„ . . ao. A creditor ' may appoint the 

Official Assignee as proxy. Assignee to act as his proxy. 


a I. The Official Assignee may adjourn the meeting from time 
to time, and from place to place, and no 
Adjournment of meeting, notice of the adjournment shall be 
necessary. 

32. The Official Assignee shall draw 
Minute of proceedings. op ^ minute of the proceedings at the 
meeting, and shall sign the same. 


THE SECOND SCHEDULE. 
(&e mhm 48,) 

Fkoof of Debts. 


Froo/s in Ordinary Casts. 

I. Every creditor shall lodge the proof of his debt as soon 
Time for lodging proof. ^ may be after the making of an order 
of adjudication. 


a. A proof may be lodged by delivering or sending by post in 

3. The affidavit may be made by the creditor himself, or by 
Authonty to make affida' some person authorized by or on behalf 
wit. of the creditor. If made by a person so 

authorized, it shall state his authonty and means of knowledge. 


4. The affidavit shall contain or refer to a statement of account 

Contents of affidavit. the particulars of the debt, and 

shall specify the vouchers, if any, by 
which the same can be substantiated. The Official Assignee may 
at anytime call for the production of the vouchers. ^ 
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the parties or their agents? and, on the day so fixed, the parties or 
their agents shall bring their witnesses into Court together with any 
documents on which they may intend to rely in support of their re^ 
pective statements. ^ 

If either party require the assistance of the Court to procure 
Procuring attendance of the attendance of a witness on such dayi 
witnesses. be shall apply to the Court in sufficient 

time before the day fixed for the hearing of the suit ; and the 
Court shall issue a subpoena requiring such witness to attend the 
Court on that diy. 


It shall be competent to the Court to require the personal 
Power to require atten- attendance of the claimant of the waste 
dance of claimant. land or objector as aforesaid on the da^ 

fixed for the hearing, or at any subsequent stage of the suit. 


13. On the day fixed for the hearing of the suit, or as soon 
Froedure <». hocin,. 

^ shall proceed to examine the claimant 
of the waste land or the objector, or bis agent (when his personal 
attendance is not required), and the witnesses of the parties ; 


and upon such examination, and after inspecting the documents 
of the parties, and making any further enquiiy that may appear 
necessary, shall proceed to pass such order in the case as it may 
consider just and proper. 

14. No appeal shall lie from any decision or order passed 
„ , . . under this Act, nor shall any such de- 

No appeal or revision. order be open to revision. 


15. If, on the trial of any suit under this Act, any question of 
Reference of question of 1^^, or of usage having Ae force of law, 
law, S«., to High Court, or the construction of a document anect- 

Ac. ing the merits of the case, shall arise, on 

which the Court shall entertain reasonable doubts, the Court may, 
either of its own motion, or on the application of any of the parties 
to the suit, draw up a statement of the case, and submit it, wim 
its own opinion, for the opinion of the High Court of Judicature pr 
of the highest Civil Court of appeal and revision m the territory to 
trhicb the land is situate : | 

Provided that it shall be the duly of every Court held under | 
When reference obliea- Act to make such reference to such \ 
toi ^ High Court, or Court of appeal, if, m anjr • 
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Provided that the creditor may at any time, by notice in writing, 
require the Official Assignee to elect whether he will or will not , 
ercise his power of redeeming the security, or reqniring it to be 
realized, and if the Official Assignee does not, within six months 
after receiving the notice, signify in writing to the creditor his 
election to exercise the power, he shall not be entitled to exercise it ; 
and the equity of redemption, or any other interest in the property 
comprised in the security which is vested in the Official Assignee, 
shall vest in the creditor, and the amount of bis debt snail be ie> 
duced by the amount at which the security has been valued. 


13. Where a creditor has so valued his security, he may at 

Amendment of vatnahon. 

on showing, to the satisfaction of the 
Official Assignee or the Court, that the valuation and proof were 
made had Hit on a mistaken estimate, or that the security ba& 
diminished or increased in value since its previons valuation ; but 
every such amendment shall be made at the cost of the creditor,, 
and upon such terms as the Court shall order, unless ths Official 
Assignee shall allow the amendment without application to the 
Court. 


1 4. Where a valuation has been amended in accordance with the 

Refund of excess received. rule, the Creditor shall forth 

with repay any surplus dividend which 
he has received m excess of that to wmcb he would have been 
entitled on the amended valuation, or, as the case may be, shall be 
entitled to be paid, out of any money for the time being available 
for dividend, any dividend or share of dividend which he has failed 
to receive by reason of the inaccuracy of the original valuation 
before that money is made applicable to the payment of any future 
dividend, but he shall not be entitled to disturb the distribution of 
any dividend declared before the date of the amendment. 


15. If a creditor, after having valued his secuniy, subsequently 
^endment where security realizes It, or if it 18 realized under the 
subsequently reatoed. provisions of rule 13, the net amount 
realized shall be substituted for the amount of any valuation previ- 
oosl, mad. b, tb. creditor, nod eball be treated u aUrSKm aa 
an amended valuation made by tiie creditora 

Id. If a secured creditor does not comply with the foregoing 

d&nT“ excluded from aU 

share m any dividend. 
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suit under this Act, an; question shall arise involving an; principle 
•of general importance, or the rights of a class. 

16. The Court ma; proceed in the case notwithstanding 3 
Court may proceed not- reference to the High Court, or other 

withstanding reference, highest Civil Court of appeal as afore- 

said, and ma; pass an order contingent upon the opinion of the 
High Court or other Court as aforesaid on the point referred ; 

but no final order for the sale or other disposition of the land 
but not make final order, in question in the suit, or for the admis- 
sion or rejection of an; claim or objection which shall be before 
the Court in such suit, shall be passed until the receipt of the order 
of the said High Court or highest Civil Court of appeal. 

17. The record of cases disposed of by Courts constituted 
Records of cases where to under this Act shall be deposited amongst 

be deposit^. the records of the principal Civil Court 

of original jurisdiction in the district in which the property in dis- 
pute IS suuate. 

18. No claim to any land, or to compensation or damages in 
Limitation as to claims to respect of any land, sold or otherwise 

land sold or dealt with dealt with on account of Government as 
waste land, shall be received after the expiration of three years 
from the date on which such land shall have been delivered by the 
Government to the purchaser, or otherwise dealt With, ^ 

If, within three years after any lands have been delivered by 
^ ProTision for such claims the Government to the purchaser or 
If preferred within the time otherwise dealt with, any claimant or 
objector shall prefer a claim to the land so delivered or otherwise 
■dealt with, or an objection to such sale, or to compensation or 
damages in respect thereof, in the Court constituted under this Act 
for the district in which the land is situate, and shall show good 
and sufficient reason for not having preferred bis claim or objection 
fo the Collector or other officer as aforesaid within the period 
limited nnder section i of this Act, such Court shall file the claim 
OT objection, making the claimant or objector plaintiff, and the 
collector of the district or other officer as aforesaid (with the like 
I jrovision as aforesaid such other officer be the presiding officer 

i!k. ““““i 
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the surplus of the sale moneys (if any) shall then be paid to tiie 
Official Assignee. But, if the moneys to arise from sucii sale are 
insufficient to pay and satisfy what is so found due to such mort- 
gagee, then he shall he entitled to prove as a creditor lor such defi- 
ciency, and receive dividends thereon rateably with the other cre- 
ditors, but so as not to disturb any dividend then already declared* 


21. For the better taking of such inquiries and accounts, and 

Proceedings on legaity. ® ® the purchaser all 

parues may be examined by the Court 
upon miertogatones or otherwise as the Court thinks fit, and shall 
produce before the Court upon oath all deeds, papers, books, and 
writings in their respective custody or power relating to the estate 
or eSects of the insolvent as the Court directs. 


Ptrtodteal Paymtnti, • 

22. When any rent or other payment falls due at stated periods,. 

Periodical payments. ** adjudication 13 made at 

any time other than one of those periods^ 
the person entitled to the rent or payment may prove for a pro- 
portionate part thereof up to the date of the order as if the rent or 
payment grew due from day to day. 


inttmt, 

23, (/j On any debt or sum certain whereon interest is not 
inteieat. reserved or agreed for, and which is over- 

j debtor IS adjudged an in- 

solvent. and which is provcabie under this Act, the creditor may 
interest at a rate not exceeding six per fan ^* ini per 


(«) if the debt or sum is payable by virtue of a written, 
instrument at a certain time, from the time when, 
such debt or sum was payable to the date of such 
adjudication; or, 


(i) If the debt or sum is payable otherwise, from the time 
whenademand m wiung has been made giving tbl 
Jbtor notice that interest will be claimed from 
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The report of the officer employed to give ddivery, or 


Jtake possession, on the part of Government, of the land sold or < 
btherwise dealt with, shall be conclusive evidence as to the date on 
jcvhich such delivery was'mVde/'or possession was taken. 

I X9. In^ny case in which the land has been sold, if the Cob. ' 
j If claim oitaMiihcd, pos- shall be of opinion that the claim of lb ■ 
session not to be given, but claimant is established, the Court shall 
|compensation. not award the claimant possession of the 

land in dispute; but shall order him to receive from the Govern- 
ment treasury, by way of compensation, a sum equal to the price at 
which the land was sold in addition to the costs of suit. 

I 20 . If the land shall have been sold subject to any condition 
i When land sold not ab- or reservation, or snail not have been 
bolutcly, or not sold, but sold, but shall have been otherwise dealt, 
bthenvisc dealt with. \iith on account of tne Government, and ^ 

the Couil shall be of opinion that the claim to such land or the 
bbiection of an objector is established, the Court shall award ihe^ 
tlaimaut or objector to receive such sum m respect his interest 
h' such land as shall be awarded in that behalf under the pro; 
isiona of Act VI. of 1857^ (/er the aqtmtim e/ land /or publte 
)urposet ) ; 

. and thereupon the Local Government shall proceed under the 
kid Act to obtain an award of the value of such interest. 

I 21. An award under any of the provisions of the two tost 
a‘ -4 laet'Wfv Preceding sections shall be in full satis 

ions ^be in full satisfac- faction of the claim of the claimant 0 
■SS! objector, and shall bar any future clnim 

Dtt bis part, in respect to the land in suit, resting the Mine 
Cause of action, or on a cause of acuon which eX'Sted prior U 
ihe date of the sale or other disposition of the land on account of _, 
jSovernment. 

‘ 22 Nothing in this Act shall be held to prev^t the Lw 
® , Government from awarding to a" 

I Government not barred Of waste land sold on accoul 

thoueh claim be not prefer- tion of the Local taovermeni « 
led iS time; claim of such claimant (notwithsta 

Lg that he may not have pr eferred his claim either to UeC oU^ 


j* •' This reference to Art VI. of 1857 fabould ^ • 

Itbe Land Acquisition Act (I. of 1894).-^*^^ s. 2 (5) of the 
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THE THIRD SCHEDULE. 

(&< steitoa 

Emaciuents repealed. 



Shore title. 




Extent of repeal. 


1848 II St 12 The Indian Insolren* So much as has not been re* 
Vict,e.3i. c]r Act, 1848 pealed. 

iL-~Acts of (hi Goverttor-Gitutal in Louttetl. 


1 

XXVII. 

The Insolvent Es- 
tates (Unclaimed 
Dividends) Act, 
1841. 

X 

The Indian Insol- 
vency Rules Act, 
1898 

VI 

The Lower Burma 
Courts Act, 

V. 

The Code of Cviil 
Procedure, 1908. 


clause W), and sub-section 
(2) , and, 

in s^ton 17, in sub-section 
(1). the wor& ‘•an official 
assignee ”, and, in sub-sec- 
tiOM (3) and {4), the words 
official assignee.” 
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Prbamblb. 

CHAPTER 1 . 

PRELIUtBASy. 

SSCTtONS. 

1. Short title 
Local extent. 
Commencement. 
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CHAPTER II. 
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tor or administrator as such. 

5. Administration with copy an* 

nexed of authenticated copy 
of will proved abroad. 

6. Probate only to appointed exe- 

cutor. 

7. Appointment, express or implied. 

8 Persons to whom probate cannot 

be granted. 

9 Grant of probate to several exe- 

cutors simultaneously, or at 
Afferent times. 

to. Separate probate or codicil dis- 
covered after grant of probate. 
Procedme when different exe- 
cutors appointed by codicif 
II. Accrual of representation to sur- 
viving executor, 
la. Effect of probate. 

13 To whom administration may 
not be granted. 

31-3-1908.— 6,000. 


Sections. 

14. Effect of letters of administia* 

tion. 

15. Acta not validated by admimej 

tration. 

16. Grant of administration where 

exeentor has not renounced. J 
Exception. 

17. Form and effect of renunciation 

of executorship. 

18. Procedure where executor r^ 

Bounces or fails to accept with* 
in time limited. 

19. Giant of administration to uni- 

versal or residuary legatee 

20. Right to administration of re- 

presentative of deceased resi- 
duary legatee 

21. Grant of administration where 

no executor, nor residuary 
legatee, nor representative of 
such legatee 

23 . Citation before grant of adminis- 
tration to legatee other than 
universal or residuary. 

23. To whom administration may be 

granted 

CHAPTER III. 

Of Limited Grants. 

(a )— Grants hmitei in Duraiton, 

24. Probate of copy or draft of lost 

Will. 

33. Probate of contents of lost or 
destroyed will, 

V. of l88x.— I. 
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nomov J„ ,,op.„, of ” 

The procedure prescribed by the Code of Civil Procedure* for 
Procedure when decree execution of decrees by Courts other 

pSir. Mooca 


82 . Notwithstanding Anything contained m the Code of Civil 
aiinors may sue in etttam Procedure* as applied by this Act anv 

. I I . inoiiey, not exceeding five hundred 

section 70 of the Indian 

hr« !ir L‘,I or piece-work, or for work as a 

servant, in the same manner as it he were of full age, 

38 . Any non judicial or quasi judicial act which the Code of 
Power to delegrate non* Civil Procedure, t as applied by this Act. 
judicial duties. requires to be done by a Judge, and any 

act which may be done by a Commissioner appointed to eaamine 
and aojust accounts under section 394 of that Code as so applied, 
may be done by the Registrar of the Small Cause Court, or by 
such other odicer of that Court as that Court my, from time to 
time, appoint m tins behalf. 


% 11 ^^*,^*0**^**“^^ ®*yi from time to time, by rule declare wliat 
8^11 be deemed to be non-judicial and quasi-judicial acts within 
the meaniug of this section \ 

34. The suits cognutble by the Registrar under section 14 
Registrar tii hear and de- shall be heard and determined by him 
tecmine suits like a Judge, m manner in all respects as a 
Judge of the Court might hear and determine tlie same: 

Provided that, subject to the control of the Chief Judge, any 
Pro\„„o. Judge of tile Court may, whenever he 

thinks fit, transfer to bis own file any 
suit on the file of the Registrar. 


* See Act XIV ot iSba, Ch. XIX —But see now the new Code (^ct V. 
of 1908}, add Its portion conesponding to Ch. XIX. of the Code of iSSs 
t Act IX. of 1873. 

t Act XIV. of 1S83 —See now the new Code (Act V. of 1908) 

$ Vur rules m Madras declaring certain duties to be non.judicial or 
ftrosi-judicial acts, which be done by the Registrar of the Siuall Cause 
Court, see Madras List of Local Rules and Oroers, Vol I , Rd. i 89 Si P* 
201 . 
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Publication iff citation. 

70. Caveats agtunst grant of probate 

or administration. 

71. Form of caveat. 

73. After entry of caveat, no pro- 
ceeding taken on petition until 
_ after notice to caveator, 

73. IHstrict Delegate when not to 
grant probate or administra- 
tion. 


A 

{ SactioMS. ' '*1 
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' 1 cases where^no contention. 

75. Procedure 'Where there, '^is con- 

tentaon,"or''D|stTi^ Delegate 
'thiahs> probate oe.*Iettets of 
administration should) be re- 
fused in bis Contf; 

76 Grant of probate to be under seal 
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Form of such grant. 

77. Grant of letters of administration 

to be nnder seal of Court. ' 
Form of sui^ grant ' ' 

78. Administration-bond. 

79. Assignment of admmistration-' 

bond. 

80. Time before whidi probate or 

administration shall not be 
granted. > 

8t. Piling of original wills of which 
probate or administration with 
will annexed granted. 

83. Grantee of probate or admids- 
tration alone to sue, &c., until 
same revoked. 

83. Procedure in contentions cases, 

84. Payment to exeentor or adminis- 

trator before probate, or ad- 
ministration revoked. 

Right of snch exeputot or ad* 
nuidstrator to recoup himself,*/ 

85. Power to refuse iettera of a^. 

ministration. 

86. Appeals from orders of District 

Judge, 

87. Concurrent jurisdiction of Hieh- 
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on him, whichever period shnll last expire, apply ex par/e on an 
affidavit setting forth the facts on which he relies for his defence 
to a Judge of the High Court for an order removing the cause into 
the High Court. 

* “ is) Unless the Judge is of opinion that the application has 
been made solely for the purpose of delay, the applicant shall be 
entitled to such order as of right : 

“ Provided that the removal directed by such order shall, un- 
less the Judge otherwise directs, be conditional upon the applicant 
giving security, to the approval of the Judge, within a reasonable 
time to be prescribed in ffie order, for the pa)mentof the amount 
claimed, and of the costs which may become payable by him to the 
plaintiff m respect of the said suit." 

(j) If the applicant fail or neglect to complete the required 
security (if any), within the prescribed time (if any), the said order 
shal l be discharged, and the suit shall proceed in the Small Cause 
Court as if such order had never been made. 

(.ji) It the platuUff m any case which has been removed under 
this section into the High Court has abandoned a portion of his 
claim m order to be able to bring the suit within the jurisdicuon 
of a Small Cause Court, he shall be permitted to revive the por- 
tion of bis claim so abandoned. 


40 . (/) When a suit has been removed into the High Court 

Rules with respect to suits «nder the last '‘S 

removed under the last fore- be beard and disposed of by such t-ouri 
goiog section. m the exercise of its original jurisdiction, 

and the said Court shall have all the same powers and jurisdiction 
in respect thereof as if it had been originally insututed m suen 
Court. 

(a) In every suit so removed as aforesaid, the affidavit nleo 
under section 39, sub-section (/^ shall be treated as a ® ® e 
ment of the defendant tendered under section no of the Lone 01 
Civil Procedure f unless the Court shall otherwise order. 

(v) In every suit so removed as aforesaid, credit shall be gwen 
to the plaintiff for the amount of the conrt-fee paid m the bmai 
Cause Court m respect of the plaint in the levy of any fees wh 

' • In s. 39, sub-s. (3) and the prevm have been f f 

sub-s. (2) We Presidency Small Cause Courte Act (IV of igo 5 ). s. 3 
* -f Act XIV. of i88a.— now the new Code (Act V. of ipoB). 
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122. Investment of gener^ legacy to 
be paid at future time. 

• Intermediate interest. 

133. Procedure when no fund charg- 
ed mth, or appropriated to, 
annuity. 

134 Transfer to residuary legatee of 
contingent bequest 
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126. Time and manner of conversion 

and investment. 

Interest payable until invest- 
ment 
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to immediate payment or pos- 
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direction to pay to person on 
his behalf 

chapter XI. 

Of tbb Produce akd Interest 
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128 Legatee’s title to produce of 

specific legacy. 

129 Residua^ legatee's title to pro- 

duce or residuary fund. 

130 Interest when no time fixed for 

payment of general legacy. 
131. Interest when time fixe^ 

132 Rate of interest. 

133. No interest on arrears of anndty 

withm first year after testator 
death. 

134. Interest on sum to be invested 

to produce annuity. 

CHAPTER XII. 

Of tbb Refunding of Legacies. 

135. Refund of lega<7 paid under 

Judge's orders 

136. No refund if paid voluntarily. 
*37 Refund when legacy becomes 

due on performance of condi- 
tion withm further time allow- 
ed. 


Sections. 

13S. When each legatee compellable 
to refund in proportion. 

139 Distribution of assets. ' 
Creditor may follow assets. 

140. Creditor may call upon legatee 

to refund. 

141. When legatee, not satisfied or 

compelled to refund under 
section 140, cannot oblige one 
paid in full to refund. 

14a When unsatisfied legatee must 
first proceed against executor, 
if solvent. 

143. Limit to refunding of one legatee 
to another. 

144 Refunding to be without inter- 
est. 

145. Residue after usual payments 
to be paid to residuary le^tee. 

145A Transfer of assets from British 
India to executor or adminis- 
trator in country of domicile 
for distribution. 


CHAPTER Xni. 

Of the Liabilitt of an Executor 
OR Aduinistrator for Devas- 
tation. 

146. Liabilify of executor or adminis- 

trator for devastation. 

147. Liabilify for ne^ect to get in 

any part of property. 

CHAPTER XIV. 
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148. Provisions applied to adminis- 

trator with 1^1 annexed. 

149. Saving clause 

150. Probate and administration in 

case of persons exempted from 
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XXVU, (f iSiJo.J SopealeA 
kf SuecessioK CeriiSeatg 
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Explanalvm . — If the occupant proves that the tenanc 7 was 
created or permission granted by virtue of a title which determined 
previous to the date of the application, he shall be deemed to have 
shown cause within the meaning of this section. 


44. Any such order shall justify the bailiff to whom it is 
Such order to justify bailiff addressed in entering, after the hour of 

entering on property, and BIX in the moining, and before the hour 
giving possession. s, 3 j jjjg afternoon, upon the property- 

named therein, and such assistants as he thinks necessary, and 
Bar to proceedings against p:>ssession of such property to 

Judge or officer for issuing, the applicant ; and no suit or prosecution 
i&c., order or summons gl,jll maintainable against any Judge- 
or officer of the Small Cause Court by whom any such order as 
aforesaid was issued, or against any bailiff or other person hy 
whom the same was executed, or by whom any such summons as 
aforesaid was served, for the issue, execution, or service of any such 
order or summons, by reason only that the apphcant was not 
entitled to the possession of the property. 

45. Wnen the applicant, at the time of applying for any 

such order as aforesaid, was entitled to 

trespasser for any error in hci nor ftny person acting in nlS 
proceedings- shall be deemed, on account or any 

error, defect, or irregularity m the mode of Foceedmg to obtam 
ft i (nr possession thereunder, to be a ttesaas- 

wSpeSu."'^ ser; but any person aggrieved may 

bring a suit fo r the recovery of compensation for any damage which 
he has sustained by reason of such error, defect, or irregulatity. 

cS" .SS A S'. ^ S'S.T.r'S 

unless the Judge who tries the case certffies that in his opi 
costs should be awarded to the plaintiff. 

46. 7r 

Arty an. . y .f; y 



ACTNaV.OFl 88 iyr; 
Tiie Pnliate mi iWstisSoii leilSSl. , 


RicKnxD ms 6.>>6.’s isssst os m 21 st Ju^isy'iSSt. 



Wbsseis it is eqiedieat to provide for die grant ptol^ o! 
PteamUe. ^ ^ ^ adminktradon to &e 

estates of deceased persons IB casesia' 
vUch the kdian Success Act, 1865,! does not appfy; It khei^' 
bj enacted as folbws:— 


CHAPTER L 

PsStOaiUBT. ' 

Siiorttitfe. ^ ^ct may be caBed lie 

Probate and AdnuustsOmn Ac^ 1881: 

Local «tent. , ^ sppBes to toe rsrhoie of Bdfito 

India; 

aitd it toall come mto Slice on toe 

tost day of April t88t. 

75 S! Fint Rep^ of the Sdect Oanma^^a® 
^ “ Cbnudl, see S ptwieiffi, 

pp. pP" S* 5 » SSSj and &id, 1881, pp. lov 47, and 87. • 

1881 hM been detdand b btoe b fin toim of l&a^rh* 
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Saving of certain rents. . Contained in this chap« 

ter applies— 

(0) to any rent due to Government ; 

(1) to any rent which has been due for more than twelve 
rmonths before the application mentioned in section 53. 

51. The Judges of the Small Cause Court may appoint four 
Appointment of bailiffs or more persons to be bailiffs and ap> 
and appraisers. praisersfor the purpose of this chaptert, 

and may, from time to time, with the previous sanction of the Local 
'Government, fis such remuneration for the services of such officers 
as the said Judges think St, and may suspend 01 remove them. 


52* The persons so appointed shall give security, to be 
Security to he given by approved by the said Judges, faithfully 
appointees. to discharge the duties of their office, 

and they shall be deemed to be public servants within the meaning 
of the Indian Penal Code. 


58. Any person claiming to be entitled to arrears of rent 
Application for distress- of any house or premises 10 which this 
warrant. chapter extends, or his duly-constituted 

attorney, may apply to any Judge of the Small Cause Court, or to 
the Registrar of the Small Cause Court, for such wairant as is 
hereinafter mentioned 


The application shall be supported by an affidavit or affirma- 
tion to the effect of the Form, (marked A) in the Third Schedule 
hereto annexed. 

54. The Judge or Registrar may thereupon issue a warrant 
under his hand and seal, and returnable 
Issue of dislKss-warrant. jl,e effect of the Form 

(marked B) contained in the same Schedule addressed to any one 
of such bailiffs. 

The Judge or Registrar may, at his discretion, upon peisonal 
examination of the person applying for such warrant, decline to 
issue the same. 

55 Every distress under this chapter shall be made after 
sunrise and before sunset, and not at 
Tune for distress. Qjjjgy {ujje. 

58. The bailiff directed to make the distress may open 
. , tr anv stable out-Uouse, Or Other buiioing, 

IoS'‘op‘em‘““ and may also enter .any dwelling-house 



QfiSSt:] 


FKOBATK AKS ADMINlSESATIONi 


^9 
\ 

' . ' 8 .* In this Act, unless there be> 

Interpretation-clause. something repugnant in the subject or 

context,— 

" province ” includes any division of British Indi^ hatdng a 
Court of the last resort: 

“minor "means any person subject to the Indian .Majority 
Act, x 875 ,t who has not attained his majority within the meaning 


in the Punjab— the Chief Court, throughout the territories adminis- 
tered by the Lieutenant-GoTernor of the Punjab; all District 
Judges, as defined in the Act, within, the said territories; and 
such Judicial Officers as the Chief Court may, from time to 
time, appoint as District Delegates (see Punjab Gasette, 
1881, Pt, I , p. 483) , . 

in Madras— the High Court at Madras,* throughout the territories 
subject to the Governor In Council ; all District Judges, as 
defined in the Act, within the said terntories , and such Judi- 
cial Officers as the High Court may, from time to time, ap- 
point as Delegates (see Madras List of Local Rules and Or- 
ders, Ed 1898, p 161), 

in the Central Provinces— the Judicial Commissioner, thronghdut 
the territories under the administration of the Chief Commis- 


sioner, and all Depu^ Commissioners within those territories 
(see Central Provinces last of Local Rules and Orders, Ed. 
i%|6,P97)i 

m Coor^the Court of the Judicial Commissioner and the Court of 
the Commissioner (see Coorg District Gaastts, 1889, Pt. I , 
P* SP ) ! 

in Bombay— the High (^urt at Bombay, throughout the territories 
subject to the Governor in Council, ail District Judges, as 
defined in the Act, withm liie said territories; and such 
Judicial Officers as the High Court may, from time to time, 
appoint as District Delegates (see Bombay List of Local 
Rules and Orders, Ed 1896, Vol. I , p, 352), 
in Ajmere-Merwara— the Court of the Chief Commissioner and the 
Court of the Commissioner (see Gasstie o' India, i88o. Pt. 
DiP-S34)r ‘ 

intheN.-W Prorinces and Oudh— the High Court at Allahabad: 
througtout the territories subject to the Lieutenant-Gov^ 
nor; the Judicial Commissioner of Oudh, throughout the 
territories su^ect to the Chief Commissioner; all District 
Jufe^ as defined in the Act, within the N..W. Provinces 
a^ Oudh. Md such Judicial Officers as the High Court S 
the Judicial Commissioner may, from time totiL,appMnt 
as Distact Oeleg^ (see R-W Provinces and Oudh ESof 
and Orders, Ed 1894, Pt. II , p 48) , 

'’Distal?-; J"**’®*^ Commissioner and all 

♦ n ' (see Burma Gaaeite, 1897, Pt I n 2801 

* Compare Act X. of 1863. s. 3. ’ * 

t Act IX. of 1873. ^ 
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tide, and such Judge may discharge or suspend su-'h warram 
release such article accordingly, upan such lems as he thinks just; 

and any of the Judges of tlie said Court mav, in h's discretion 
give reasonable tune to the debtor to pay the rent due from himr 

Up in any such application, the costs atteoding it> and attendine 

the S® k" d,scretioii oi 

thu Judge, and shall be pitd as he directs. 


61. If any claim is made to, or in respect of, anv propsrty 
Claim tu goads distrained seu^d Under this chapter, or in respect 
mads, by a s’raoeer, of ihe proceeds or value thereof, by any 

person not being the debtor, the Registrar of tiie Small Cause 
Court, upon the application of the bailiff who seuid me propirty, 
inaj issue a summons, calling before the Court the claimant and 
tlie person who obtained the warrant. 

And thereupon any suit which may have bjen brought m the 
High Court in respect of such cktim shall be staj’ed, and any 
Judge of the Hign Couct, on proof of tlie issue of such sumnons, 
and last the property was so distrained, may order the pUmtiff to 
paj the costs of all proceedings in such suit after the issue of such 
summons. 

And a Judge of the Small Cause Court shall adjudicate upon 
such claim, and make such order bet.veen the parties in respect 
thereof, and of the cos's of the proceeding*, as he thinks fit , 

and such order shall bs enforced as if it were an order made 
in a suit brougnt in such Court. 

The procedure in Small Cause Courts in cases under this 
section shall conform, as far as may be, to the procedure m an 
ordinary suit in such Courts. 

62 In any case under section 6o or section 6i, the Judge by 
Power to award eompen- whom the case IS heard may award such 
sation to debtor or claimant, compensation by way of damages to the 
applicant or claimant (as die case may be) as the Judge thinks fit, 

and may, for that purpose, make any enquiry he thinks 
necessary ; 

and the order of the Judge awarding or refusing such com- 
pensation shall bar any suit for the recovery of compensation 
any damage caused by the distress. 



18. If the«xecBtof tenoiBce‘'or"M'to accept --ie executor* _ 

or filils to accept ceptance or' refusal thereiif, me wll may 
ifritb'a b'dM Sauted. ]jg pioved, and lettetS'Of 'Udmintatration, 
ffith a copy of the mil annexed, may be granted to’the perm who 
would be entitled to administration in case of intestacy.'', ' 

G«.trfad»i.itoti«.to W- the'dec^edfi^'made 
aahenaloriciidaaipl^iee. a wiQ, but has not appointed an apcu* 
tor, or 


when he has appointed an executor, who is legaliy incapable 
or refuses to act, or has died before the testator, or before he bai 
proved the will, or 

when the executor dies after having proved the will, but before 
he has administered all the estate of the deceased. 


a universal or a redduary legatee may be admitted to prove 
the will, and letters of administration, with the will annexed, may 
be granted to him of the whole estate, or of so much thereof as may 
be nnadministered. 

s 

20. When a residuary legatee, who bas a beneficial interest, 

SiaSt toadninistiatim of ‘tiivives the testator, but dies before the 

repi^tatiTeof deceased If estate has been fully adndifisteied, his 
Btoty legatee. tepresentafive has the same right to ad- 

ministration, with the will annexed, as such residuary legatee. 

21. When there is no executor and no residua^ legatee or 
Gtaat of adDieidration representative of_ a residuary legatee, or . 

ffhcin no ctscntOTi nof rest* nO QC^nsS OT IS jQCSpsblo ^ ftCCj 01 
do^ nor ceprescn* cannot be found, the person, or persons 
lalne of sBch legatee. jq jllg ggBjiuijtu.j 

don of the estate of the deceased if be had died intestate, or'any 
other legatee hanng a beneficial interest, or a creditor, may be> ad-'- 
fflitted to prove the will, andietteis of administration maybe granted' 
to him or them accordingly. .. 

22. Letters of administration, with the wil|'aiihe^d,ji;^ 

Citation hefbte grant of *5®^ gtmited to any legatee, other 
adnuusiration to 1 e p t n n than an umverdsl or a resida^ legatee, 
oa»r t han nnivenalorrf uatJ j citation haf!..l)een lissued and 
. , , published in the maima hereinafter,, 

mennoned, calfittg on the next*of"fcin to accedti or refuse letters ' 
admiiteatbn. • . , ■ ' 'v ' 
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satisfaction of the debt; and the surplus (if any) shall be returned 
to the debtor : 


Provided that the debtor may direct that the sale shall take 
place in any other manner, first gmng security for any extra costs 
thereby occasioned. 


66. No coats of any distress under this chapter shall be taken 
or demanded except those mentioned 
Costs of distresses. (marked E) of the Third 

Schedule hereto annexed. 


The Judges of the Small Cause Court may apply the sum so 
raited as cos's towards the payment of the contingent charges and 
remuneration of the said bailiffs, as appears to the said Judges 
expedient. 


67 . The Registrar of the Small Cause Court shall keep a 

Account of costs and pro- book m which all sums receiv^ as 

upon disiresees made under this cnapteTj 

and all sums paid as remunerauon to the said bailiffs, swd aU con- 
tmgent charges incurred in respect of such distresses, shall he aoiy 

entered. 

He shall also enter in the said book all sums realized by sale 
of the property distrained and paid over to landlords under tnc 
provisions of this chapter. 

08 . No distress shall be levied tor 
Bar of distresses except oo nnder the orovi- 

under this chapter. arrears of rent except under tiie pro 

sions of this chapter. 


And any person, except a bailiff appointed “"^er section 51, 

Penalty for makinx illegal S^S.^^sbafron” ronviCtiM before a 

PrtsTdTncy Magistrate, be liable to’be S 

extend to five hundred rupees, and with imprisonment fo e 
Sich may e.xtend to three months, m addition to any other bahility 
he may have incurred by his proceedings. 
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may be granted, limited until the will or an authenticated copy of 
it be produced. 

0.)— Groats for the Use and Bmefit of Others having Right. 

28. When any executor is absent from the province m which 
Administiabon with will application IS made, and there is no 

annexed to attorney of ab* exeCUtor Within the province willing to 
sent executor. letters of administration, with the 

will annexed, may be granted to the agent of the absent executor, 
for the use and ben^t of his principal, limited until he shall 
obtain probate or letters of administration granted to himself. 

29. When any person, to whom, if present, letters of admims- 

, , _ .V .. tration, with the will annexed, might be 

aniSdSSnoyofLTnJ pnted, IS absent from the province, 
person, who, if present, letters of administration, with the will 
would be entitled to adnunis- annexed, may be granted to his agent, 

limited as above mentioned. 


80 When a person entitled to administration in case of 

• Administmtion to attorney IS absent from the province, 

of absent person entitled to and no person equally entitled is willing 
administer in case of intesi- to act, letters of administration may be 

granted to the agent of the absent person, 
limited as before mentioned. 


81. When a minor is sole executor or sole residuary legatee, 
Administration during letters of adminisiiation, with the will 
minority of sole executor or annexed, may be granted to the legal 
xesiduaiy legatee. guardian of such minor, or to such other 

person as the Court shall think fit^ until the minor has attained his 
majority, at which period, and not before, probate of the will shall 
be granted to him. 


82. When there are two or more minor executors, and no 
Administration during execntor who has attained majority, or 

residuary legatee who has attained 
majority, the grant shall be limited until one of them has attained 
hjs majority. 

33. If a sole executor or a sole universal or residuaiy legatee. 
Administration for use and or a person who would be soielv entitled 
benefit of lunatic. to the estate of the intestate according to 
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Unless such security as aforesaid is at once furnished, the 
If no such security given, P^rty against whotn such contingent 
party to be deemed to have judgment has been given shall be 
submitted to judgment. deemed to have subiuitted to the same. 


CHAPTER X. 
Fees and Costs. 


Institution-fee. 


71. A fee not exceeding— 


{a) when the amount or value of the subject-matter does not 
execeed five hundred rupees — the sum of two aunas in the rupee m 
such amount or value, 


(i) when the amount or value of the subject-matter exceeds 
five hundred rupees — the sum of sigiy-two rupees eight annas, and 
one anna in the rupee on the excess of such amount or value, over 
five hundred rupees, 

shall bo paid on the plaint jn every suit and every application 
under* section <ji j and no such plaint or application sha'l be 
recdvtd until such fee has been paid. 

An additiond\ fee of ten rupees shall be paid on the filing of 
every agreement under section 20 . 

72. The fees specified in the third and fourth columns of the 
FotirUi Schedule hereto annexed shall be 
Fees for processes. previous to the issue, in any suit or 

in any proceeding under Chapter VII. of this Act, of the processes 
to which the said columns respectively relate, by the persons on 
whose behalf such processes are issued when the amount or value 
of the subject-matter exceeds the sum specified in the first 
but dot & not exceed the sum specified in the second column, ot tne 
said schedule. 


73. Whenever any such suit or proceeding is settled by agree- 

. _ ^ tu It t ment of the parties before the bearing, 

^before hearing. half the amount of all fees paid up to 
that time shall be repaid by the Small Cause Court to the parties 
by whom the same have been rapectively paid. _ 

* I ■■III 

* In s 71. the words and figures, " section 38 or,” 
of iSge ian Act to amend Act XV. of i88a), a 1, have here been omitted. 
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to administration is unable or unMnllmg to act, letters of administra- 
tion may be granted to the nominee of a.party in such suit, limited 
for the purpose of representing the deceased in the said suit, or in 
any other suit which may be commenced in the same or m any 
other Court between the parties, or any other parties, touching the 
matters at issue m the said suit, and until a final decree shall be 
made therein and earned into complete execution. 

39. If, at the expiration of twelve months from the date of 

Administration Um.ted to *“7 O' ® of administration, 

purpose of becoming party toe execiNor or administrator, to whom 
to suit to be brought e^ainst the same has or have been granted, is 
executor or administrator. abjem fronj the province Within which 

the Court that has granted the probate or letters of administration 
IS situate, such Court may grant, to any person whom it thin^ fit, 
letters of administration limited to the purpose of becoming and 
being mide a party to a suit to be brought against the executor or 
administrator, and carrying the decree wbich may b^ made 
into effect. 

40. In any case in which it appears necessary for preserving^ 

Administration limited to properly of a deceased person, the 

coiiettion and preservation of Court, within whcse district any of the 
deceased's property. property IS situate, may grant, to any 

person whom such Court thinks fit, ietteis of administiaiion limited 
to ihe collection and preservation of the property of the deceased 
and giving discharges for debts due to his estate, subject to the 
directions of the Court. 


41. When a person has died intestate, or leaving a will of 
as admim- ’**”®*' executor Willing and 


Appointment, „ 
stracor, of person other than 
one who, under ordinary cir- 
cumstances, would be entitl- 
ed to administration. 


......ug ouu 

competent to act, or where the executor 
IS, at the time of the death of such per- 
son resident out of the province, and it 
appears to the Court to be necessary or 
convenient to appomt some person to administer the estate or anv 
part thereof other than the person who, under ordinary circum- 
stances, would be entitled to a grant of admmlsiration, the ludee 
may, m his discretion, having regard to coisiagumuy amount S 
interest, the saiety of the estate, and probability th« it Will be nro- 

perly administered, appoint such person as he thinks fit to be ad 
minis'ratorj 

and, in every such case, letters of administration may be limit- 
ed or not, as the Judge thinks fit. ^ ‘ 


V. of i88z.— 3 . 
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79. K any clerk, bailiff, or other inferior ministerial officer of 
Default of bailiff or other the Small Cause Court, who is emnloved 

warlantr"""" '? of any order or 

warrant, loses, by neglect, connivance, or 
omission, an opportunity of executing such order or warrant, he 
shall be liable, by order of the Chief Judge, on the applicaiioi of 
the person injured by such neglect, connivance, or omission, to pay 
such sum not e\ctiudiiig m any case the sum for whicli the said 
order or warrant was issued, as, in the opinion of the Chief Judjje 
represents the amount of the damage sustained by such oerson 
thereby. 


80. If any clerk, bailiff, or other inferior ministeiial officer of 
Extortion Or default of the Small Cause Court is charged with 
ofRwft* extortiou or misconduct while acting 

under colour of us process, or with not duly paying or accounting 
for any money levied by him under its authority, the Court may 
inquire into such charge, and maj make such order for the repay* 
ment or payment of any money so extorted, or of any money so 
levied as atotesaid, and of damages and costs, by such officer, as 
it thinks fit 


81. For the purposes of any inquiry under this chapter, the 
Court empowered to sum* Small Cause Court shall have all the 
mon witnesses, &c. powers of summoning and enforcing the 

attendance of witnesses, and compelling the producuon of docu- 
ments, which it possesses in sous under this Act. 


82. Any order under this chapter for the payment or repay- 
.* r ntent of money may, in default of pay- 

■ ' ment of the amount payable thereunder, 

be enforced by the person to whom such amount is payable as if 
the same were a decree of the Small Cause Court in his favour. 


CHAPTER XII. 
CotitBUfT OF Court. 


88 . When any such offence as is described m section 175 , 

Procedure of Court in cet- *78, I79» * 8 o, or asS of *e 

tain of contempt. Penal Code,* is committed 10 the nw 
or presence of the Small Cause Court, the Court may cause the 


* Act XLV. of i8do. 
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CHAPTER IV. 


Alteration and Revocation of Grants.* 

48 Enois in names and descriptions, or in setting forth the 
What errors may be recti- time and place of the deceased’s death, 
aed by Court. OX the purpose m a limned grant, may 

be tectiaedjby the Court, and the grant of probate or letters of 
administration m\j be altered and amended accordingly. 

49. If, after the grant of letters of administration \rith the irill 
^ i. ... annexed, a codicil be discovered, it may 

dSv“Kfte?grant of ad- be added to the grant on due proof and 
mimstration with will annex- identification, and the grant altered and 
ed. amended accordingly. 


Revocation or annulment 50. The grant of probate Or letters 
for ]ust cause. of administration may be revoked or 

annulled for just cause. 

"Just cause.” Explanalion. — “ Just cause ” is— • 

tst, that the proceedings to obtain the grant were defective in 
-substance; 

and, that the grant was obtained fraudulently by making a 
false suggestion, or by concealing from the Court something 
material to the case ; 

yd, that the grant was obtdned by means of an untrue alle- 
gation of a fact essential in point of law to justify ^e grant, though 
such allegation was made m ignorance or inadvertently; 

4.1k, that the grant has become useless and iuoperative through 
.circumstances ; 

t slh, that the person to whom the grant was made has, wil- 
fully and without reasonable cause, omitted to exhibit an mventoiy 
-or account in accordance with the provisions of Chapter VII. of 
ibis Act, or has exhibited under that chapter an inventory or ac- 
count which is untrue In a material respect. 


niuitraHi»ts. 

(a.) The Court by which the grant was made had no jurisdiction. 


* Compare Act X. of 1865, Pt, XXX. Cr)and (Ab ” 

■rf A« (VI. 
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b»s subinissioii fo the order or requisition of the Court or on 
apology being made to ns satisfaction. 

87. if any witness before the Small C.iuse Court refuses to 
Imprtednment cr coinmitiai answer such questions as are put to bun 

i pXJSocumcw. PO®’ 

sesion or power which the Court re- 
quires him to produce, and does not offer any reasonable eTcnse 
for such refusal, the Court may sentence him to simple imprison- 
ment, or commit him to the custody of an ofBcer of the Court for 
any term not exceeding seven days, unless, m the meantime, such 
person consents to answer such questicns, or to produce such do- 
cument, as the case may be, after which, m the event of his persist- 
ing In his refusal, he may be dealt willi according to the provisions 
of section Sj cr section b' 5 . 

88 . Any person deeming himself aggrieved by an order 
Appeal from oidcrs under Under Section 83 or section 87 may 

seciiuns S 3 ind S 7 appeal to the Higli Court, and the pro- 

visions of the Code of Criminal Procedure* relau'ng to appeals 
shall, sa far as may be, apply to appeals under this section. 


CHAPTER XIH. 
Miscellaneous. 


89. Notices to produce documents, summonses to witnesses, 
Persoos by whom procirs and all Other processes issued in the 
may be served. tsercisc of any yuiisdiction conferred on 

the Small Cause Court by this Act, tscept summonses to defend- 
ants and writs of execution, may, if the Court, by general or special 
order, so direct?, be served by such persons as the Court, from time 
to time, appoints m this behalf. 


90 The Small Cause Court shall keep such registers, books, 
and accounts, at d submit to the High 
Ri>E<5ters and returns. Court such statements and return®, as 

may, subject to the approval of ihe Local Government, be pre- 
scribed by the High Court. 


91. The Small Cause Court si all comply with such requisi- 
Co„,t to furnish records, tions as may ^^ 0 “ “me to time, be 
&C, for by Locat Go- made by the Local Government or Hign 
vernment or High Court. Court lor lecords, leturns, and state- 


* Sffe now ActV, of ifigS, Cb. XXXI. and s. 3 (r). 
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54:. Ths District Judge may order any person to produce 
District Judge miy order <uid bring into Court any paper or unit* 
peison to produce testamee- ing being Of purporting to be testamen- 
tary papers. |j ^ jg jjjg 

possession or under the control oE such person ; 

and, if it be not shown that any such paper or writing is in 
the possession or under the control of such person, but there is 
reason to believe that he has the knowledge of any such paper or 
writing, the Court may direct him to attend for the purpose of 
being examined respecUng the same ; 

and he shall be bound to answer such questions as may be 
pat to him by the Court, and if so ordered, to produce and bring 
in such paper or writing, and shall he subject to the like punish- 
ment under the Indian Penal Code,* in case of default in not 
attending, or in not answering such questions or not bringing in 
such paper or writing, as he would have been subject to in case he 
lad been a party to a suit, and had made such default ; 

and the costa of the proceeding shall be in the discretion of 
the Judge. 


55. The proceedings of the Court of the Disfnct Judge, in 
Ptoccedingc of District relation to the granting of probate and 

toy 

, . , , , hereinafter otherwise provided, be reen* 


Dtj. Probate of the will or letters of administration to the 
When probate or adminn. estate of a deceased person may be 
>>y*e District Judge under 
. . - , - the seal of his Court, if it appears bv a 

petition, verifirf as hereinafter menfioned, of the person applyW 
for the same, that the tesUtor or intes'ate, as the case may bei had^ 
at the time of his decease, a fixed place of abode, or anv Voperlv’ 
moveable or immoveable, within the jurisdiction of the judged 

57. When the applicadon U made to the Judge of a district 
Disponl of appKcaboa ™ 111' deceased had no 

:kbttdhadtw i^*f*=““«'>j>‘«death.theJudgB 
abode, may in bis discretion,re[nsetheappli- 

judgment, it could be 


•See Act XLV. of i 860 , 
t See aow Act XIV. of 1882,5.3. 
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THE EIRST SCHEDULE. 

(Set siction a.) 

ENACniSNTS REPEALED. 

ji,-~-CAar//rs oftlu Suprtmt Courts. 

JDittc. 

26lh Mar. 1774 ...] Charter of the Supreme Court Clause 21, 
at Eort William. 

26lh Dec. 1800 ... Charter of the Supreme Court Clause 47. 
at Madras. 

8tb Dec. 1S23 ... Charter of the Supreme Court Clause 59. 

at Bombay. 


Extent of repeal. 


B.—Acts of Iht Govtnior-Gtnttal w Council, 


Number and )car. Subject or short title. Evtent of repeal. 


IX. of l8jo 

XX of 1857 
XXVI. of 1864 


I. of 1875 


X of i877* 


... For the more easy recovery of So much as has not 
small debts and demantb in been repealed 
Calcutta, Madras, and Bom> 
bay. 

,, To amend Act IX. of 1850 ... The whole, 

... To extend the jurisdiction of So much as hw not 
the Courts of Small Causes at been repealed. 
Calcutta, Madras, and Bom- 
bay, and to provide for the 
appointment of an increased 
number of Judges of those 
Courts 

... To regulate Distresses for Rents The whole, 
in the PreMdency-towns 

... The Code of Civil Procedure ... Section 8, para a. 


* At the time Act XV of 1882 wa. passed, whole 
had been repealed by the Code of Civiprocedure (Act XIV J 
"0^111 Its tmn, ha!, been superseded by the new Code (Act v or 3 r 
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proviso to section 59, the High Court, or District' Judge.sball send 
a certificate thereof to the follomng Courts, namely;-- 

(a) when the grant has been made by a 'High Court, to 
each of die other Courts ' , 

( 3 ) when the grant has been made by a District Judge, to 
the High Court to which such District Jhdge is 
subordinate and to each of the other His^ Courts. 

(a) Every certificate referred to in sub-section (/) shall be to 
the following effect, namely : — 

* 1 , A J 9 , Registrar [or as the me may 3 r] of the High Court,, 
of Judicature at [or as ike case may Se], hereby certify 

that on the day of , the High Courts of Judicature 

at [or as ike me may 3 ;] granted probate of the \rill 

[or letters] has [or have] effect over ail the proper^ of the de- 
ceased throughout the whole of Bridsh India ; * 


and such certificate shall be filed by the High Court receiving’ 
the same. 


(y) Where any partion of die assets has been stated by the 
petiboner, as hereinafter proinded in secdons 62 and 64, to be sitnate> 
within the jurisdicbon of a District Judge in another Province, the 
Court required to send the certificate referred to in sub-section (r) 
shall send a copy thereof to such District Judge, and such copy 
shall be filed by the District Judge receiving the same." 


61 . The applicadon for probate or letters of administration, 
Conclusiveoess of aoplica* i^ made and verified in the Tuawn«>f 

honfor probate or admmiy hereinafter mentioned, shall becondu^’ 
and verified.**”^” ^ ™ the purpose of authorizing the. 

grant d probate or admmistration ; and , 
no such gant shall be impeached by reason that the testator or 
intestate had no fixed place of abode, or no property wiilun the 
district at the time of his death unless by a proceeding to revt&e 
the grant if obtained by a fraud upon the Court. 

62 . Application for probate or for letters of admintorattnn 

Petition for probate. annexed, shall be made 

“yapehtion distinctly written in English.? 
“ proceedings before the Court, 
ap^'catiou IS made, with thd will, or in thecas^ 
motioned in sections 24, 25. and 26, a copy, draft or statemeSd' 
the contents thereof anuesed, and stating "V’ ' \ 
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THE SECOND SCHEDULE. 

Portions of Civil Proceourb Gods ExrENDiNo xo Court. 

[Repealed by Ad L of /Jpj, j, /a] 

THE THIRD SCHEDULE. 

FORMS. 

A. 

(See uclton jj.) 

/« ihe Small Cause Court for % 

A, B. (Plaintiff). 

vetsus 

C. D. (Defmdant). 

A, o( I in the town of , innketh oath [pr alErnui) 

and saith that C.D , of , is justly indebted to >» 

the sum of Rs for arrears of rent of the liouse and premises 

No, , situated at , in the town of . due for 

months to wit, from to , at the rate of Rs pet 

mensem. 

Sworn (or aflirmed] before me the day of • 

^udge [or Regutrar}, 


(See sediott ) 

Its the Small Cause Court for • 

Foru of Warilvkt. 

I hereby direct you to distrain the moveable property of ^ i? , on the 
house and premises situate at No , in the town of < for the sum 

of Rs and the costs of the distress, according to the piovisions 

of Chapter VIll of the Presidency Small Cause Courts Act, 1882. Dated 
the day of 18 . , , . , 

(S/ffMti and simcd,) 


To BF, Bailiff and Appraiser, 
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64* Application for lettm of administration shall be made 
Petition for letters of ad- petition distinctly vnitten as afore^ 
ninistration. said, and Stating — 

the time and place of the deceased's death, 

the family ox other lelatives of the deceased, and their respec* 
tive residences, 

the Tight m which the petitioner claims, 

the amount of assets which are likely to come to the peti- 
tioner's hands. 

In addition to these particulars, the petition shall farther 
atate,— ■ 

when the application is to a District Judge, that the deceased, 
at the time of his death, had a fixed place of abode, or had some 
property, situate within the jurisdiction of the Judge; and, 

when the application is to a District Delegate, that the de- 
ceased, at the time of his death, had a fixed place of abode within 
the jurisdiction of such delegate. 

“ When the application Is to the District Judge and any portion 
of the ^sets likely to come to the petitioner's bands is situate in 
another Province, the petition shall further state the amount of such 
usets in each Province and the District Judges within whose 
junsdictiou such assets are situate."* 


65. Every person applying to any of the Courts mentioued 
Additional statements in m the proviso to section 50 for Drobate 
yition for probate, &C. of a Will or letters of administration 

Stale's effect throughout British India 

shwl slate in bis petition, in addition to the matters respectively 
required by sechons fia and 64 , that, to the best of his belief no 

^ ^ probate of’tfae 

and the proceedings (if any) had ttereon. ’ 


»S03. 


* This para, has been added by Act VIIL of 
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THE THIRD SCHEDDLE-(«;;f/a*4 
FORMS — (concluded). 


E. 

(See seclten 66.) 
In Ike Small Cause Court for 


Scale of Fees to be tmEo ih Distrmsts foe House-rhht. 


Sums sued for. 


Rs. 


Rs 

t and under 5 

5 


10 

10 

11 

13 

IS 

11 

30 

20 

11 

as 

as 

II 

30 

30 

11 

33 

3 S 

1> 

40 

40 

il 

43 

45 

II 

50 

SO 

II 

do 

Co 

11 

So 

80 

to 

too 

Upwards of 

too 


ASdavit 
and uai- 
rant to dis- 
train 

Order to 
sell 

Commis- 

sion, 

Rs A.P. 

Rs A P. 

Rs A.P. 

040 

080 

0 S 0 

080 

080 

10 0 

080 

080 

180 

080 

100 

3 0 0 

0 13 0 

100 

380 

too 

too 

300 

too 

100 

380 

100 

180 

400 

140 

300 

480 

180 

200 

500 

2 0 0 

3 0 0 

600 

a 8 0 

280 

680 

300 

300 

700 

300 

*300 

7 pel 
centum 


Tttal. 


Rs A P. 


7 13 

8 8 
10 0 
I( 8 

13 0 


The above scale includes all expenses, except in suits where the ten- 
ant disputes the landlords claim, and witnesses hate to he snbpm^o 
in which case each subpoena for sums under Rs 40 ““s* 
fou7annM^h, and welve annas above that amount, andalso where 
peons ate kept in charge of property distrained, four annas per day 

he paid per man. 
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The citation shall be fixed up in some conspicuous part ol the 
o LI* t court-house, and also in the office of the 

Publication of citation. Collector of the district, and otherwise 

published or made known in such manner as the Judge or Dele- 
gate issuing the same may direct. 

" Where any portion of the assets has been stated by the peti- 
tioner to be situate within the jurisdiction of a District Judge in 
another Province, the District Judge issuing the same shall cause a 
copy of the citation to be sent to such other District Judge, who 
shall publish the same in the same manner as if it were a citation 
issued by himself, and shall certify such publication to tbe District 
Judge who issued the citation."^ 


70. Caveats against the grant of probate or letters of adminis- 
Caveats agaiiist grant of tration may be lodged with the District 
probate or administration. Judge or a District Delegate; and, im- 
mediately on any caveat being lodged with any District Deleg^ate, 
he shall send a copy thereof to the District Judge ; and, immediately 
on a caveat bdng entered with the District Judge, a copy thereof 
shall be given to the District Delegate, jf any, within whose jurisdic- 
tion it is alleged the deceased had his fixed place of abode at the iima 
of his death, and to any other Judge or District Delegate to whom it 
may appear to the District Judge mtpedient to transmit the 


of 

at 


Form of caveat* . , «*• caveat shall be to the 

following effect;-— 

“ Let nothing be done in the matter of the estate of A 3, late 

, deceased, who died on the day of 

, without notice to C i?, of / 

72. No proceeding shall be taken on a petition for probate 

After entry of caveat no cr letters of administration after a caveat 

proceeAng taken on petition against the grant thereof has been enter- 
until after notice to caveator. -3 „!,i, t. j ucot enier- 

...I, .L 1 . , or District Delegate 

*‘as been made, or notice thereof has Sen 
S Si ? ^ u Delegate, until after such notice- 

“Uw Com 


78. A District Delegate shall not grant probate or letters of 

* This para, has been added by Act VlII. of 1503. 
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a copy whereof is hereunto annexed, was pTO%ed and registered be- 
fore me, and that administration of the property and credits of the 
said deceased, and in any way concerning his will was granted to 
, the executor In the said will named, he heat- 
mg unierioktH. to administer ike same, and to make a /nil and true 
matnlory of the said property and crediUt and txhihU the same m this 
Court withm six months from the date of this grant, or wuhin suck 
further time as the Court may, from time to time, appoint; and also 
to render to tkn Court a true aeeount of ike said properly and credits 
within one year from, the same date, or within such further tinu as the 
Court may, from time to time, appoint.* 


“The day of 18 . 

77. Whenever it appears to the District Judge or District 
Grant of letters of admimi- Delegate that letters 01 administration to 
tration to be under seal of tbe estate of a person deceased, with or 

wiihom a copy of the will annexed, 
should be granted, he shall grant the same under the seal of his 
Court in manner folioning 


“ Ii , Judge of the district of [or 

Form of such grant, Delegate appointed for granting probate 
or letters of administration m {here in- 
sert the limits of the Delegatis jurisdictunt^, hereby make known 
that, on the day of , letters of adminis- 

tration (with or without the will annexed, as the case may be\ of the 
property and credits of , late of 

deceased, were granted to , the father {or as the 

case may be) of the deceased, he having undertaken to adminuter the 
same, and to make a pull and true inventory of the said property and 
credits, and exhibit the same in this Court within six months front 
the date of this grant, or within such further time as the Court may 
from tme to time, appoint; and also to render to this Court a true 


„ u 1 italicize words ending s. 76 have been substituted for the words 
he baying undertaken to administer the same and to make a tae Ynvet 
tory of the said property and credits, and to exhibit 
the expiration a six months from the date of fhu am before 

a true account of the said prop^y 

same date," by the Probate and AlministrsUon Act iVI. of ^ 
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shall make regulations for the preservation and inspection of the 
villa so 61 ed as aforesaid.* 


82 . After any grant of probate or letters of administration, nO 
Grantee of probate or ad- Other than the person to whom the same 
ministration alone to sue, &c., shall have been granted shall have power 
until same revoked. to qj prosecute any Suit, or otherwise 

act as representative of the deceased, throughout the province in 
which the same may have been granted, until such probate or letters 
of administration shall have been recalled or revoked. 


88 . In any case before the District Judge in which there is 
Procedure in contentious contention, the proceedingsf shall take, 
^ses. as nearly as may be, the form of a suit, 

according to the provisions of the Code of Civil Procedure ’ in 
which the petitioner for a probate or letters of administration, as the 
case may be, shall be the plaintiff, and the person who may have 
appeared as aforesaid to oppose the grant shall be the defendant. 


84 . Where any probate is, or letters of adm in ist ration are, 
Payment to executor or ad- revoked, all payments fidt m a d" to 

fZu^Smtmn reX^“ " administrator under such 

probate or administration before the re- 
vocation thereof shall, notwithatandmg such revocation, be a le^ 
discharge to the person makmg the same ; 

and the executor or administrator, who shall have acted under 
Right of such executor or any such revoked probate or administra- 
administrator to recoup him- tiou, may retain and reimburse himself 
„ . , out of the assets of the deceased in res- 

““ '•hiohtb.praontowhom 

86. Notwithstanding anTthlng hnelnbefore contnined. it shafl 

^ to casMtowhlchthoHiniln Willi 

Act, 1870, applies, § be in the discretion 


• For rules made by the Chief Commissi^ (now Lieutenanf 
nor) of Burma, ^ Burma Rules Manual, Ed. 1807, p. ig ^‘“‘“““‘^Gover- 
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90 * (/) An executor or adininistrator basi subject to the 
o \f tor or ad. provisions' 'of this section; power to dis* 
mraSo^ to dispose of p«* pose, as be thinks fit, of all'or.a&y of the 
petty. proper^ for the time being in him 

under section 4. 

(a) The power of an executor to dispoK of immoveable 
property so vested in him is subject to any restriction wnich may 
be imposed in this behalf by the will appointing him, unless, probate 
has been granted to him, and the Coivt which granted the probafe> 
permits him by an order in writmg, notwithstanding the restncUon, 
to disposs of any iounoveable property specified in the order in 8/v 
manner permitted by the order. r ^ 

(y) An administrator may not, without the previous permission 
of the Court by which the letters of administration were granted,— 

(a) mortgage, charge, or transfer by sale, gift, exchange, or‘ 
o&erwise any immoveable property tor the time being 
vested in him under section 4, or t 

(ii) lease any such proper^ for a term exceeding five years. 

(4) A disposal of property by an executor or administrator in ' 
contravention of 8id>-secUon (2) or sub>8ection (y), as the case may* 
be, is voidable at the instance of any other person interested in the 
property. 

(y) Before any probate or letters of administration is or are 
granted under this Act, there shall be endorsed thereon, or 
thereto, a copy of sub-sections (r), (a), and (4X or of sub-section^, 
(/), (y), and (^), as the case may be. 

(d) A probate or letters of administration shall not be renderet! 
invalid by reason of the endorsement or annexure required by the,-, 
last-foregoing sub-section not having been made thereon or attached ; 
thereto, nor shall the absence of such an endorsement or annexure'' 
authorize an executor or administrator to act otherwise than m' 
accordance with the proviaons of this section. . , ^ 

91 . If an executor or administrator purchases, mther directly 
Purchase by executor or or indirectly, any part of the propertv 
admimstrator of deceased's of the deceased, the Sale is voukble at 

^he instance of any other person inter- 
ested in the property sold, \ 

““ ““Wflwjat rf AM VI. of 

y.of 1881.-.3.0' 
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O . PaESIDBNCY-TOWNS JNSOtVENCY. 

?ART I. 

COHSTITOtlON AMD POWERS OP COUKT, 

yuruduHon. 

, Courts having jurisdiction S. The Courts having turisdiction 
in insolvency. m insolvency under thisAct shall be— 

(a) the High Courts of Juaicature at Fort William, Madras, 
and Bombay, and 

(^) the Chief Court of Lower Burma. 

4. All matters In respect of which jurisdiction is g^ven by 
Jurisdiction to be eaercised this Act shall be ordinarily transacted 

by a single Judge. and disposed of by or under the direc- 

tion of one of the Judges of the Court, and the Chief Justice or 
Chief Judge shall, from time to time, assign a Judge for that 
purpose. 

5. Subject to the provisions of this Act and of rules, the Judge 
Everdso of jurisdiction in of a Court exercising jurisdiction in 

cnaaiiers. insolvency may exercise m chambers 

the whole or any part of his jurisdiction. 

6. (/) The Chief Justice or Chief Judge may, from time to 
Del^ation of powers to time, direct that, in any matters in 

officers of Court. respect of which jurisdiction is given to 

the Court by this Act, an officer of the Court appointed by him 
In this behalf shall have all or any of the powers in this section 
mentioned ; and any order made or act done by such officer in 
the exercise of the said powers shall be deemed the order or act 
of the Court. 

(a) The powers referred to in sub-section (/) are the following, 
namely . — 

(a) to hear insolvency petitions presented by debtors, 
and to make orders of adjudication thereon, 

(i) to hold the public examination of insolvents. 

(f) to make any order, or exercise any jurisdiction, which is 
prescribed as proper to be made or exercised in 
chambers ; 

(d) to hear and determine any unopposed or tx-pofi* 
application; 
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CHAPTEI^m 

I V f 

* « ‘ * *i 

Of tks Docies ok AKExBCtnok'oa AsmMmskiro&*’'< ' . 

97. It is the du^ of an executor to provide^ |p<i^ the 
As to deceased’s funeral poiformauce of the aecessai 7 '’''faaer!a 

«eremoDies. ceremonies of the deceased lu a 

suitable to his condition if he has leh property sufficient'^ fpr^ths 
purpose. i' 

98 . t (/) An executor or administrator shall, iviibm sixiiionth».f 

tomtlKgt.wofpr<,b«.orl.too|- 
admmistrauon. or within such further 
tune as die Court which granted the probate or letters may, froni 
tune to time, appoint, exhibit in tnat Court an inventory containing 
a full and true estimate of all the property to possession, and all 
the credits, and also all tae debts owing by any person lo which tho 
executor or admiuiscratar is entitled m that character, and shall, in ' 
like mauuer, wiiuin one year from tue grant, or wimm such furfter 
time as the said Court may, from time to ume, appoint, wr hi b it 
account of the estate, showing the assets which have come to bia 
hands, and the manner in wnich tney have been applied or disposed 
of. 

(k) The High Court may, from time to time, prescrihe the form 
in which an iaventnty or account under this section is to be exhi* 

hited. > 

\ 

(5) If M executor or administrator, on being reqidred by the 
Court to exhibit an inventory or account under this section, mten,^^ 
tionally omits to comply with the reqniaition, be shall be deemad>. 
ro have committed an offence under section 176 of the Indian' 

JrGnsu wOu6e 

I ^ 

U) The^ibitipnof an intentionally false inventory' or 
count under this section shall be deemed to be an off^ undS 
section 193 of tow Code. oner^ uuaer 
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(a) if, in British India or elsewhere, he makes a transfer of 
all, or substantially all, his proper^ to a third person 
for the benefit of his creditors generally ; 

(3) if, in British India or elsewhere, he makes a transfer of 
his property or of any part thereof with intent to 
defeat or delay his creditors; 

(c) if, in British India or elsewhere, he makes any transfer 

ofihis proper^ or of any part thereof which would, 
under this or any other enactment for the time being 
in force, be void as a fraudulent preference if he 
were adjudged an insolvent ; 

(d) if, with intent to defeat or delay his creditors,— 

(0 he departs or remains out of British India, 

(ii) he departs from his dwelling-house or usual place of 
business, or otherwise absents himself, 

(ill) he secludes himself so as to deprive his creditors of 
the means of communicating with him ; 

(«) if any of his property has been sold or attached for a 
period of not less than twenty-one days in execution 
of the decree of any Court for the payment of 
money ; 

(/) if he petitions to be adjudged an insolvent; 

(g) if he gives notice to any of his creditors that he has 
suspended, or that he is about to suspend, payment 
of his debts ; 

(A) if he IS imprisoned in execution of the decree of any 
Court for the payment of money. 

ExplmuUm.—'Sox the purposes of this section, the act an 
'agent may be the act of the principal, even though the agent nave 
no specific authority to commit the act. 


Order of Adjuduahon. 

10. Subject to the conditions specified in this Act, if a debtor 
^ commits an act of msoIvMcy, an m- 

Power to adjudicate. solvency petition may be preseniw 

either by a creditor or by the debtor, and *8 Court 
petition, make an order (hereinafter called an order of ] 
adjudging him an insolvent. 
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But the executor or admiuistrator shall pay all such debts as 
he kuows ol, iucludmg his ova, equally and rateably, as far as the 
assets of the deceased viU extend. 


to bo paid before 105. Debts of every description 
legades. must be paid before any legacy. 

106. If the estate of the deceased is subject to any contio* 
’'^E'cecutor or administrator S^ut liabilities, an executor or admnis^ 
not bound to pay legacies trator 13 not bonnd to pay any legacy 
without indemnity. Without a sufiScient indemnity to meet 

the liabilities whenever they may become due. 


107. If the assets, after payment of debts, necessary expenses. 
Abatement of general le< end spsctfic legacies, are not Sufficient 
to pay all the general legacies in full, 
the latter shall abate or be dimintsned m equal proportions ; 

and, in the absence of any direction to the contrary in the 
Executor not to pay one will, the miecutor has no right to pay 
i^tee in preference to ano- one legatee in preference to another, 

nor to retain any money on account of 
a legacy to himself, or to any person for whom he is a trustee. 


108. Where there is a specific legacy, and the assets are suffi- 
Noii>abatement of snedfic cient for the payments of debts and neces^ 

sary expenses, the thing specified must 
be delivered to the legatee without any 
abatement. 

109. Where there is a demonstrative legacy, and the assets 

QRight under demonstrabve ^nfficient for the payment of debts 
legacy when assets sufficient nnd necessary expenses, the legatee has 

? preferenual claim for nayment of his 
, ^ ' . legacy out of the fund from which rh» 

ijacy IS directed to be paid unti) such fund is exhausierSd rf 
after the fund is echausted, part of the lesacv still rr.main<. sj 
he IS entitled to rank for J retSiSJe S 
as for a legacy of the amount of such nnpaffi rem^^^ 

110. If the assets are not sufficient to answer the debts and 

Rateable abatement of the Specific Igoaplps an ohata . S 
specific legades. bg abatement shall 

portion to their respective amon^! 
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for the. benefit of the creditors in the event of the debtor beinf 
adjudged insolvent, or give an estimate of the value of the security. 
In the latter case, he may be admitted as a petitioning creditor to 
the extent of the balance of the debt due to him after deducting 
the value so estimated in the same way as if he were an un> 
secured creditor. 

13. (/) A creditor's pehtion shall be verified by affidavit of 
Proceedings and order on creditor, or of some person on his 
creditor’s petition. behalf having knowledge of the facts. 

(a) At the hearing the Court shall require proof of— 

(a) the debt of the petitioning creditor, and 

(^) the act of insolvency or, if more than one act of insolvency 
IS alleged in the petition, some one of the alleged 
acts of insolvency. 

(y) The Court may adjourn the hearing of the petition, and 
order service thereof on the debtor. 

(^) The Court shall dismiss the petition— 

(a) if it IS not satisfied with the proof of the fiicts referred 
, to in sub-section (a); or 

(j) if the debtor appears and satisfies the Court that he is 
, able to pay his debts, or that he has not committed 

an act of insolvency, oi that, for other sufficient 
cause, no order oi^ht to be made. 

( 5 ) The Court may make an order of adjudication if it is satis- 
fied with the proof above referred to, or if, on a hearing adjourn- _ 
ed under sub-section (y), the debtor does not appear, and service 
of the petition on him is proved, unless, in its opinion, the petition 
ought to have been presented before some other Court having 
insolvency jurisdiction. 

I ( 6 ) Where the debtor appears on the petition, and denies that 
he IS indebted to the petihoner, or that he is indebted to such an 
amount as would justify the petitioner in presenting a 
against him, the Court, on such security, if any, being given as tw 
Court may require for payment to the petitioner of any oeft 
which may be' established against the debtor in due course 0 
law, and of the costs of establishing the debt, may, instead 
dismissing the petition, stay all proceedings on the 
such time as may be reqmred for tnaf of the question relati g 

the debt. 
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JUustyaixons. 

(o ) A horse is bequeathed The executor requests the legatee to dis< 
pose of It or a thud patty proposes to purchase the horse from the executor, 
and he directs him to apply to the legatee. , Assent to the legacy is implied, 

^ li ) The interest of a fund is directed by the trill to be applied for the 
maintenance of the legatee during his minority The executor commences 
so to apply it This is an assent to the whole of the bequest 

(e) A bequest is made of a fund to A, and after him to B. The exe- 
cutor pays the interest of the fund to A. This is an implied assent to the 
bequest to B 

<d ) Executors die after paying all the debts of the testator, but before 
satisfaction of specific legacies Assent to the legades may be presumed. 

(e ) A person to whom a specific article has been bequeathed takes 
possession of it, and retains it without any objection on the part of the ex- 
ecutor His assent may be presumed 

114. The assent of an executor to a legacy may be condi- 

Conditional assent. Condition be one which 

he has a right to ei^orce, and u is not 
performed, there is no assent. 


Ilhistratums, 

11 Sultanpur, which, at the date of the 

will, and at the death of A, were subject to a mortgage for io,ooo rupees. 
1 assenb to the bequest 'on condition that B shall, within a 

limited time, pay the am^nt doe on the mortgage at the testator’s death. 
The amount is not paid There is no assentr 

a^^Vest on condition that the legatee 
uCTitheless vahi ^ « 

115. When the executor is a legatee, h.s assent to his own 

“ “«cessary to complete his title' 

way as it is reouired 
may in like 

manner be express or implied. ^ ® 

Assent shaU be implied if, in his manner of administering the 
Implied assent. property, he docs any act which is re- 

.ot rd«ab]e » ta ^ ««1 h 

Ulusiraiion 
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17. On the making of an order of adjudication, the property 
Effect of order of adjudi. of the insolvent, wherever situate, shall 
•cation. vest in the Official Assignee and shall 

become divisible among his creditors, and thereafter, except as 
directed by this Act, no creditor to whom the insolvent is indebted 
in respect of any debt proveable in insolvency shall, during the 
pendency of the insolvency proceedings, have any remedy against 
the property of the insolvent in respect of the debt, or shall com- 
mence any suit or other legal proceeding except with the leave of 
die Court, and on such terms as the Court may impose : 


Provided that this section shall not afiect the poiver of any 
secured creditor to realize or othernrise deal with his security m the 
fiq iwa manner as he would have been entitled to realize or deal with 
it if this section had not been passed. 


18. (/) The Court may, at any time after the making of an 
order of adjudication, stay any suit or 
Stay of proceedings. proceeding pending against die 

insolvent before any Judge or Judges of the Court, or m any 
other Court subject to the superintendence of the Court. 

(a) An order made under sub-section (r) may be served by 
sending a copy thereof, under the seal of the Court by post to 
the address for service of the plaintiff or other party prosecuting 
-such sui or proceeding, and notice of such order shall be sent 
to the Court before which the smt or proceeding is pending. 


(y) Any Court in which proceedings are pending against a 
debtor may, on proof that an order of adjudication has been made 
against him under this Act, either stay the proceedings or allow 
them to continue on such terms as it may think just. 


19. (/) If m any case the Court, having regard to the 
D ^ .nw»i nature of the debtor's estate or busmess, 

or to a.. loUMt. of the or.d«s ^ 
is ot opinioo that a speoliU imager of ths 
ought to be appointed to assist the Official Assignee, the^urt may 
appoint a manager thereof accordingly to act for such QjRjjmi 

Court may authorize, and to have or 

Assignee as may be entrusted to him by the Official Assignee o 

as the Court may direct. 

(a) The special manager shaUgive secure “SlKwIS 

eounts in such manner as the Court may direct, and shall 
such remuneration as the Court may determine. 
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120. Where there is a directiOQ'tbat fl»e firsCpajiment trf air 
aantu^ shall be made* ’nitl^ one month 
or any other diwion 6f;time from the 
di^d to b® made death of the testator, or odla,day certain, 
.given time or on day certain, the succesKve payments are 'to be made 
on the anniversary of the earliest day on which the will andiorizea 
the first payment to be made ; 

and, if the annuitant dies in the interval between the tithes 
Apportionment where an- pajmeo** ^ apporUoned share o! the 
nnitant dies between times annuity shall be paid tO BIS tft* 
of payment. presentative. 


CHAPTER X. 

Of the Istsstment of Fowns to peovids foe Leoacbs;* 

121. Where a legacy, not being a specific legacy, is given for 

Investment of sum beqoea- 1'^. *0“ bequeathed shall, at the 

■thed where i^cy, not speci- end of the year, be Invested m snch se- 
fic, given for hie. curities as the Iffigh Court may, by any 

general rule to be made from time to time, authorize or direct, and 
me proceeds thereof shall be p^d to the legatee as the same shall 
accrue due. 

122. Where a general legacy is given to be paid at a fbtnre 

Investment of general le< the encutor shall invest a sam 

g»w to be pmd at future sufficient to meet it in secorides of the 

kind mentioned in the last-preceding'^ 
section. 

Intermediate ioterest. intermediate interest shallfoim^ 

part of the leadue of the testamt's astg ii * . ' 

123. Where an annuity is given, and no fund is charged with 
Procedure when no fund {^yment, or appropriated by the wu 

lAaiged with, or appropriat!. to answer it, a Government annuity of 
ed to, annnity. specified amount shall be puidbaUd r 

or 


rasr* PtXXXVIL. as aln^ded by Act VI. 
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as aforesaid, the Court may, if it thinks fit, rs-comtuic the debtor 
to his former custody, and the jailnr or keeper of the prison to 
whose custody such debtor is so re-committed shall receive such 
debtor into bis custody according to such re-commitment, and 
thereupon all processes which were in force against the person of 
such debtor at the time of such release as aforesaid shall be 
deemed to be still m force against him as if such order had not 
been made. 

(j) Notice of the order annulling an adjudication shall be 
published in the Gazeile oj India, and in the local official Gazette, 
and in such other m inner as may be prescribed. 


Pfoaedings constqtuni on Order of Adjudieahott, 


24. (/) Where an order of adjudication is made against a 
, , , debtor, he shall prepare and submit to 

Insolvent's schedule. ^ schedule verified by affi- 

davit, in such form, and containing such particulars of, and in re- 
lation to, his a&airs as may be prescribed. 

(ji) The schedule shall be so submitted within the following 
times, namely : — 

(a) If the order is made on the petition of the debtor, within 
thirty days from the date of the order, 

(i) if the order is made on the petition of a creditor, within 
thirty days from the date of service of the order. 


(v) It the insolvent fails, without reasonable excuse, ‘o comply 
with the requirements of this section, the Court may, on t e 
plication of the Official Assignee or of any creditor, make an 
order for his committal to the civil prison. 


U) If the insolvent fails to prepare and submit a"/ ^ 

chedde as aforesaid, the Official Assignee may, at the «pense o_ 

ie estate, cause such a schedule to be prepared m manner pre 
cribed. 

25. (/) Any insolvent, who shall have Jjf cSfOT 

' as aforesaid, may apply to the Court lOT 

Protection-order. protection, and the Court may, on 

^pphcto. make an order for the protection of the insolvent from 

irrest or detention. , 

fal A protection-order may apply, either to ® 

, J ’m th. or to an; of ttom, M Ito Coott m3 to 




and such money, when paid in, shall be invested in the pnitchase- 
of Government aecoritles, which, with the interest thereon, shall her 
transferred or paid to the person entitled diereto, or othwwise ap~ 
plied for bis benefit, as the Judge or the Court of Wards, -as the crme 
may be, may direct. ' v'.i' 


CHAPTER XI. 

Of ths Fboduck ans isrsassr of liSGAcnss.* 

128. The legatee of a specific legacy is entitled to the clear 
Legatee's title to prodnce prcduce thereof, if any, from the testa?- 
of specific legacy. tor^s death. 

£xuptton.—k specific bequest, contingent in its term% doe» 
not comprise the produce the i^acy between the death of the 
testator and the vesdng of the legacy. 

The clear produce of it forms part of the residue of the testa- 
tor’s estate 

Itluttratioitt. 

(o.) A bequeaths his flock of sheep to B. Between the death of A and 
deiiTery ^ his executor, the sheep are shorn, or some of the ewes produce 
Iambs Tne wool and Iambs are the proper^ of B. 

(i ) A bequeaths his Government secnriiies to B, but pos^ones the- 
delivery of them tiil the death of C. The interest which fells due between 
the death of A and the death of C belongs to B, and must, nsless he is' a 
minor, be pmd to him as it is received. ^ 

(e ) The testator bequeaths all his four per cent. Government promis* 
sory notes to A when he shall complete the age of i8 iL if he 
that age, is entitled to reedve the notes, but the interest which acemes in 
respect of them, between the tenor's death and A's completiiig 
part of the residue. ,, , 

12d. The legates under a general residuary. h^u«t ia 
Readuary legatee's title to entitled to the produce of the.ieaduaiY 
produce of residuary feud, fnnd from the teatetor’s'deaib. 

£xeeptm»—k gmeial residuary bequKt . contingent in ib 
terms does not comprise the income which may' accrue upon 


* Compare AetX. of iSffs 'PtXXXVm. 


« «•! |l 
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' W Official ^ignee shall take part ia the examina t io n of 
the msdvent, and for the purpose thereof, subject to such directions 
as the Court may give, may be represented by a legal practitioner. 

Ci) Tfa® Comt may put such questions to the insolvent as 
It may think expedient. 


(d) The insolvent shall be examined upon oath, and it shall 
be his duty to answer all such questions as the Court may put or 
allow to be put to him. Such notes of the examination as the 
Court thinks proper shall be taken down in writing, and shall be 
read over either to or by the insolvent, and signed by him, and 
may thereafter be nsed in evidence against him, and shall be open 
to the inspection of any creditor at all reasonable times. 


(y) When the Court is of opinion that the affairs of the 
insolvent have been sufficiently investigated, it shall, by order, 
declare that his examination is concluded, but such order shall 
not preclude the Court from directing further examination of 
the insolvent whenever it may deem fit to do so. 


(d) Where the insolvent is a lunatic, or suffers from any 
such mental or physical affliction or disability as, in the opinion of 
the Court, makes him unfit to attend his public examination, or is a 
woman who, according to the customs and manners of the country, 
ought not to be compelled to appear in public, the Court may 
make an order dispensing with such examination, or directing that 
the insolvent be examined on such terms, in such manner, and at 
such place, as to the Court seems expedient. 


Compmtim and Schemes of Arrcmgemenl. 

28 . (i) An insolvent may, at any time after the makmg of an 
SubmHsion of proposal, and Order of adjudication, submit a piopo^ 
acceptance by creditors. for a composition in satisfaction or nis 
debts, or a proposal for a scheme of arrangement of his affairs in 
the prescribed form, and such proposal shall be submitted by the 
Official Assignee to a meeting of creditors. 

(a) The Official Assignee shall send to each creditor who is 
mentioned in the schedule, or who has tendered a proof before 
the meeting, a copy of the insolvent's proposals with a report there- 
on, and, if, on the consideration of such proposal, the majority in 
number and three-fourths in value of all the creditors whose debts 
are proved resolve to accept the proposal, the same shall be 
deemed to be duly accepted by the creditors. 
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133. No interest is payable on the arrears of an annuity with- 
„ . . m the first year from the death of th& 

anMity“SaEwt??“a£ter testator, although a period earlier than 
testator’s death. the expiration of that year. may have 

been fixed by the will for making the first payment of the annuity. 

* ^ 


l3i. Where a snm of money is directed to be invested to 
Interest on sum to be in- produce an annuity interest is payable- 
vested to produce annuity. oxx It ftOXH the death 0£ the tesiatur. 


CHAPTER XII. 

Of thb Refunding of Legacies.* 

135. An executor who has paid a legacy under the order of' 
Refund of legacy paid un- ® Judge IS entitled to Call upon the 

der Judge’s oroers. legatee to refund in the event of the 

assets proving msufScient to pay all the legacies. 

136. When an executor has voluntarily paid a legacy, he. 
No refund if paid volun- cannot call upon a legatee to refund in 

tardy. the event of the > assets proving insuffi- 

cient to pay all the legacies. 

137* When the time presenbed by the will for the perform- 
Refund when legacy be- 0* » condition has elapsed, without 
comes due oo performance the condition having been performed, 
of condition within further and the executor has thereupon, without 
time allowed. fraud, distributed the assets, in such 

case, if further time has, under the second clause of this section, 
been allowed for the performance of the condition, and the condi- 
tion has been performed accordmgly, the legacy cannot be claimed 
from the executor, but those to whom be has paid it are liable ta 
refund the amount. 

Where the will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before 
the legacy is enjoyed, or as a condition upon the non-fulfilment of 
which the subject-matter of the bequest is to go over to another 
person, or the bequest is to cease to have effect, the act must be 


* Compare Act X. of 1865, Ft XXXIX. The provisions in Ch XII. 
^ to an executor apply also to an administrator with the will annexed — 
See s. 148, mfta. 
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SO. (/) If the Court approves the proposal, the terms shall 
Order on approval. be embodied in an o^er of the Court, 

■»». j- * j u order shall be made annulling 

the adjudication, and the provisions of secbon 23 . sub-secS 

composition or schLe 

shall be binding on all the creditors so far as relates to any debt 
due to them from the insolvent and proveable in insolvency. 


(a) The provisions of the composition or scheme may be 
enforced by the Court on application by any person interested, 
and any disobedience of an order of the Court made on the ap- 
plication shall be deemed a contempt of Court. 


31. (/) If default is made in the payment of any iniifatiti(.n |- 
Power to re-adjudgre debtor <1**® pursuance of any composition 

insolvent. or scheme approved as aforesaid, or if 

it appears to the Court that the composition or scheme cannot 
proceed without injustice or undue delay, or that the approval of 
the Court was obtained by fraud, die Court may, if it thinks fit, on 
application by any person interested, re-adjudge the debtor msol- 
vent, and annul the composition or scheme, and the property of tiie 
debtor shall thereupon vest in the Official Assignee, but without 
prejudice to the validity of any transfer or payment duly made, or 
of anything duly done, under or in pursuance of the composition 
or scheme. 

(s) Where a debtor is re-adjudged insolvent under sub-section 
(/), ail debts proveable in other respects which have been contracted 
bdore the date of such re-adjudicaUon shall be proveable in the 
insolvency. 

32. Notwithstanding the acceptance and approval of a com- 
Limitation of effect of com- position or scheme, the composition or 

position or scheme. scheme shall not be binding on any 

cieditor so far as regards a debt or liability from which, under the 
provisions of this Act, the insolvent would not be discharged by an 
order of discharge m insolvency unless the creditor assents to the 
composition or scheme. 


Cmtrol over Ptrsoa and Properly of Imolvent. 

83. (/) Every insolvent shall, unless prevented by sickness or 

Duties of insolvent as to Other sufficient cause, attend 
discovery and realisation of of his creditors which the Umciai as 
airoperty. siguee may reqjiire him to, attend, ana 
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the assets have subsequently become deficient by the wasting o£ 
the executor. 


142. If* the assets were not sufficient to satisfy all the legacies 
H,u . c A at the time of the tesiaioi'a death, a 

fiK"“pw!S iglmst legatee who has not recemd payment 
executor, if solvent cf his legacy must, before he can call 

on a satisfied legatee to refund, first proceed against the executor, 
if he 18 solvent, but, if the executor is insolvent, or not liable to 
pay. the unsatisfied legatee can oblige each satisfied legatee to re- 
fund in proportion. 


143 The refunding of one legatee to another shall not ex- 
Limit to refunding of one ceed the sum by which the satisfied 
•legatee to another. legacy ought 10 have been reduced if 

the estate had been properly administered. 


lUustfaUon. 

A has bequeathed 340 rupees to B, 480 rupees to C, and yso rupees to 
D The assets are only i ,300 rupees, and, if pn^erly administered, wonld 
give 300 rupees to B, 400 rupees to C, and 000 rupees to D C and D 
have been paid their legacies in full, leaving nothing to B. B can oblige 
C to refund 80 rupees, and D to refund tso rupees. 

Refunding to he without 144. The refunding shall in all 
interest. cases be without interest. 


145. The surplus or residue of the deceased's properly, after 
Residue after usual pay- payment of debts and legacies, shall be 
nients to be paid to residuary paid to the residuary legatee when any 
Matee. hag been appointed by the will. 


145A.* Where a person not having his domicile in British 
Transfer of assets from Bti- leaving assets botfl in 

... 4 


tish India to executor or ad< 
ministrator in country of 
domicile for distribution. 


British India, and in the country id 
which he had his domicile at the time of 
his death, and there have been a grant 
of probate or letters of administration in British India with respect 
to the assets there and a grant of administration in the country of 
domicile with respect to the assets in that country, tl^ executor or 
administrator, as the case may be, in Bntish India, after having 
given such notices as are mentioned in section 139 , and afiec 


Probate and Administration Act 
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(a) if It appears to the Court that there is probable reason 
for believing that he has absconded or is about lo 
abscond with a vievr of avoiding examination in 
respect of his affairs, or of otherwise avoiding, de> 
laj'ing, or embarrassing proceedings in insolvency 
against him; or 


(3) if It appears to the Court that there is probable reason 
for believing (hat he is about to remove his property 
with a view of preventing or delaying possession 
being taken of it by the Official Assignee, or tiiat 
there is probable reason for believing that be has 
concealed or is about to conceal or destroy any of 
his property or. any books, documents, or writings 
which might be of use to his creditors m the 
course of his insolvency ; or 


< (r) if be removes any property in his possession above the 
value of fifty rupees without the leave of the Official 
Assignee. 

(a) No payment or composition made or security given after 
arrest made under this section shall be exempt from the provisions 
of this Act relating to fraudulent preferences. 


85. Where the Official Assignee has been appointed uiiam 
receiver, or an order of ad]udicaiion is 
Re<direction of letters. made, the Court, pn the application of 

the’ Official Assignee, may, from time to time, order that, for such 
time, not exceeding three months, as the Court thinks fit, all pose 
letters, whether registered or unregistered, parcels, and mtmey 
ordetsaddressed to the debtor at any place or Places mentioned in 
the order for re-direction, shall be re-dirert^, or delivered y 
Postal authorities in British Inffia to the Official Assign^, or ^ 
wise as the Court directs; and the same shall be done accordingly. 

S6. (/) The Court may, on the application of 
order of adjudication has bttea made, summon 

manner as inay be prescribed, the insolvent or any „ 

to the insolvent, or supposed to be indebted to the in iw" 
.hm Ole Oou« mpd,™ 

atim respecting the insolvent, his dealings, or proper y, 
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' ' CHAPm XIV. 

I Miscklunsous. 

• 

148. Ip Chapters YlH . IX., X., jind XII. of this Act, the 
' Provisions applied to ad* provisions as to an executor shall apply, 
nimiitrator with will snnexod. also to an administrator with the vrill 
' annexed. 


Saving danse. 


149. Nothing herein contained 
ahall^ 


(a) validate any testamentary disposition which would other- 
< wise have been tnvaiid; 

(S) invalidate any such disposition which would otherwise 
have been valid ; 

(t) deprive anv person of any right of maintenance to which 
he would otherwise have been entitled; or 

(<i) affect the rights, dufiev, and privileges of the Adminis- 
trator-General of Bengal, Madras, or Bombay.* 

150. No proceedings to obmin probate of a will or letters of 
^ Probata and ndnimistraiioir administration to the estate of any Hindu, 

granted only undct this Act, under section 332 of the Indian 

♦ Succession ^cti sb&Il bs Institiitfif) 

m any Court in British India except under this Act. 

a*. XKV/r. of j86o:[ RtUalek 

the Smumn Ctr ideate Act (V/L of i88gj. ^ ^tpeaiea 

152. The grant of probate or letters of administration under 
Grant of probate or ad- “*’® Act, in respect of any property, shall 
mtmstrabontosupareedecei^ be deemed to supersede anv eertifirat.. 

Viu. of 1837 . ^ No. XXVII. of 

tea., ....dt 0 , 0 , 8 ., 

* See Act II. of 1874, *~ — 

r Act X of 186s, . , . , 

Act {VII. a , 8 , 5 , , 

V of 1881 .— 4 . 
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Dueharge of 

38. (/) Aq insolvent may, at any time after the order of 
a 10 ^ Com for m 


order of discharge, and the Court 
appoint a day for hearing the appiication, but, save where the 
public examination of the insolvent has been dispensed with 
under the provisions of this Act, the application shall not be 
heard until after such examination has been concluded. The ap> 
plication shall be heard in open Court. 

(n) On the hearing of the application, the] Court shall take 
into consideration any report of ttie Official Assignee as to the 
insolvent's conduct and affairs, and, subject to the provisions of 
section 39, may— 

(а) grant or refuse an absolute order of discharge, or 

(б) suspend the operation of the order for a specified tune, or 

(c) grant an order of discharge subject to any conditions 

with respect to any earnings or income which may 
, afterwards become due to the insolvent, or with res* 

I pect to his after'acguired property. 

89. (/) The Court shall refuse the discharge in all cases- 
Cases » which the Court where the insolvent has committed any 
must refuse an absolute dis* ofionce under this Actf or under bcc- 
charge. Ugns 431 to 424 of the Indian Penal 

Code,* and shall, on proof of any of the facts hereinafter men- 
tioned, either — 

(0) refuse the discharge; or 

(1) suspend the discharge for a specified time; or 

(f) suspend the discharge unul a dividend of not than 
four annas in the rupee has been paid to the cre- 
ditors; 

(d) reqiure the insolvent as a condition of his 

consent to a decree being passed agdinrt him m 
favour of the Official Assigoee for any 
part of any balance of the debts proveable ffliaer 
the insolvency which is not satisfied at the date « 
bis discharge; such balance or part of any balanre 
of the debts to be paid out of the fel«r« earnmgs 
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157.* (/) When a grant of probate or letters of administra- 
Surrendn of revoked pro- don IS revoked or annulled under this 
bate .« !ett<rs of admmiitra- Act, the person to whom the grant was 

made shall forthwith deliver up the pro- 
bate or letters to the Court which made the grant. 

(a) If such person wilfully, and without sufficient cause, omits 
so to deliver up the probate or letters, be shall be punished with 
fine which may extend to one thousand rupees, or with imprison- 
ment which may extend to three months, or with both. 


* S. IS7 has been added by the Probate and Administration Act {VI. 
«S 1889), s, 17. 
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/ (i) that the insolvent has, within three months preceding the 
date of the presentation of the petition, when unable 
to pay his debts as they become due. given an 
undue preference to any of his creditors; 

ij) that the insolvent has concealed or removed his books 
or his property or any part thereof, or has been 
guilty of any other fraud or fraudulent breach of 
trust. 

(j) The power of suspending and of attaching conditions to 
an insolvent's discharge may be exercised concurrently. 

{ 4 ) On any application for discharge, the report of the Official 
Assignee shall be primd^/acte evidence, and the Court may presume 
the correctness of any statement contained therein. 

40. Notice of the appointment by the Court of the day for 
Heanog of application far hearing the application for discharge 

disebarce. shall be published in the prescribed 

manner, and sent one month at least before the day so appointed 
to each creditor who has proved, and the Court may hear the 
Official Assignee, and may also hear any creditor At the hearbg 
the Court may put such questions to the insolvent and receive such 
evidence as it may think iSt. 

41. If an insolvent does not appear on the day so appointed 
Power to annul adjudica- for hearing his application for discharge, 

tion on failure 10 apply for or if an insolvent shall not apply to 
discharge. Court for an order of discharge 

within such time as may be piescribed, the Court, on the an* 
plication of the Official Assignee or of a creditor, or of ns own 
motion, may annul the adjudication, or make such' other order as 
it may think fit, and the provisions of section ag shall apply on 
such annulment. 

42. (/) Where the Court refuses the discharge of the msol- 
Renewal of application and vent, it may, after such time and in 

variation of terms of order, such circumstances as may be pres* 
cribed, permit him to renew his application. 

( 3 ) Where an order of discharge is made subject to condi- 
tions, and, at any time after the expiration of two years from the 
date of the order, thejnsolvent shall satisfy the Court that ® 
no' reasonable probabTlity of his being in a position to comply with 
the terms of such order, the Court may modify the terms of tn 
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(f) any debt or liability in respect of which he has obtained 
forbearance by any fraud to which he was a partyror 
id) any liability under an order for maintenance made 

Save as Otherwise provided by sub-section (/), an order 
fosoiveS^S?* P'O'^ble S 

thn ii£?i order of discharge shall be conclusive evidence of 
the insolvency, and of the validity of the proceedings therein. 

order of discharge shall not release any person who, 

on inl ^ a partner or 

co-trustee with the insolvent, or was jointly bound, or had made 

any joint contract with him, or any person who was surety, or in 
the nature of a surety, for him. 


PART III. 

AnauNiSTRAtioM or PaopsaTr. 

Proof of Debts, 

48. (/) Demands in the nature of unliquidated damages 
Debts proveable in insol- arising otherwise than by reason of a 
contract or breach of trust shall not be 
proveable in insolvency. 

(a) a person having notice of the presentation ot any insol- 
vency petition by or against the debtor shall not prove for any debt 
or liabiliQr contracted by the debtor Subsequently to the date of 
his so having notice. 

C^) Save as provided by sub-sections (/} and (a), all debts 
and liabilities, present or future, certain or contingent, to winch the 
debtor is subject when he is adjudged an insolvent, or to wnich 
he may become subject before his discharge by reason of any obh- 
gation incurred bdcore the date of such adjudication, shall he 
deemed to be debts proveable in insolvency. 

(^) An estimate shall be made by the OfScial Assignee of the 
value of any debt or liability proveable as aforestud which, by 


• ActV.of 
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PilSSIU) BV THE GoVERMOR-GkMSBAI; of Indm: 

Rvmtd His JSxctUeticys Assent on the tyi March igoy. 


An Act to consolidate and amend the Law relatu^ to Insolvency in 
Bnivsh India, as admvM/ered by Courts hamg yunsdtctm out- 
side the Presidency-towns and the Town of Rangoon. 


Whsbbas it 18 expedient' to consolidate and amend the lav 
relating to insolvency in British India as administered by Courts 
having jurisdiction outside the Presidency-towns and the Town of 
Rangoon ; It is hereby enacted as follows ; — 

Short tidejcxteotj and com* !• (l) This Act may be called the 

raencemeot. Provincial Insolvency Act, 1907; 

(a) It extends to the whole of British India except the Scheduled 
Distncts : and 

(j) It shall come into force on the first day of January 1908. 

Definiiions. ^ unless there Is 

anything repugnant m the subject or 
context, — 

(0) “ available act of msolvency" means any act of insol- 
vency available for an insolventgr-petition at the date 
of the piesentadon of the peduon on which the order 
of adjudication is made: 

( 5 ) creditor " includes a decree-holder, « debt " includes 
a judgment-debt, and “debtor" includes a iudo. 
ment-debtor: ^ ° 


(e) “District Court" means the principal Civil Court of 
original jurisdiction in any area outside the local 

c“&i 

(d) “prescribed "means presenbedby rules made under 
this Act: *** 
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(a) all debts due to the Crown or to any local authority; , 

i^) all salary or wages of any clerk, servant, or labourer 
in respect of services rendered to the insolvent during 
four months before the date of the presentation of 
the petition, not exceeding three hundred rupees for 
each such clerk, and one hundred rupees for each 
such servant or labourer, and 

(f) rent due to a landlord from the insolvent ; provided the 
amount payable under this clause shall not exceed 
one month’s rent. 


(;?) The debts specified in sub-section {/) shall rank equally 
■between themselves, and snail be paid in full, unless the proper^ 
of the insolvent is insufficient to meet them, in which case they 
<!ha)l abate lu equal proportions between themselves. 

(j) Subject to the retention of such sums as may be neces- 
sary for the expenses of administration or otherwise, the debts spe- 
cified in sub-section (/) shall be discharged forthwith m so far as 
the property of the insolvent is sufficient to meet them. 

In the case of partners, the partnership-properqt shall be 
applicable in ttie first instance m payment of the partnership-debte 
and the separate property of each partner shall be 
•the first instance in payment of his separate dents. Where tners 
is a surplus of the separate property of the partners, it shall Oo 
dealt with as part of the partnership-property; and 
surplus of the partneislnp-property, u snail be dealt with as p 
of the reapeciive separate property in proporliou to the ng s a 
interests of each partner in the partnerstiip property. 

C 5) Subject to the provisions of this Act, all debts proved 
in inwlvencj shall be paid rateably according to the amounts ot 
such debts respectively and without any preference. 

(d) Wnerelhereisanysurplnsafter payment of 

debts, it shall be applied in payment o interest ^® et 
■which the debtor isaajudged an insolvent at tnerate of P 
centum per annum on all debts proved in the insolven y 

go. After an order of adjudication has been “ 

unless (to order tojUsjl ’Ml^ tadl^ 
to whom the rent may be due shall be entiuea to 

‘■d such cent. 
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(rf) if, with intent to defeat or delay his cr^^i^,— ' ' 

( t ) he departs or remains out of British Jndia., , ^ 

( a ) be departs from his dwdling^house or W place di 
buwess, or otherwise absents himself, ' ' * ' 

(ai) he secludes himself so as to deprive his creciois of 
the means of communicating wldi him; '' 

(«) if any of his property has been sold in execution of the 
decree of any Court for the payment of money; 

(/) if he petiuons to be adjudged as insolvent under the / 
provisions of this Act ; 

(g) if be gives nobce to any of his creditors that he baS’ 
suspenoed, or that he IB about to suspend, payment 
of his debts; 

(A) if he IS imprisoned m mtecubon of the decree of any 
Court for the payment of money. 

Explmdmi—Ym the purposes of this section, die act of an 
agent may be the act of the principal. 


5. Subject to the condiuons speci&ed in this Act, if a debtor 

Prtitioaaadadiad, cation. m iud- 

' vency-petiUon may be presented, either 

by a creditor or by the debtor, and tlie Court may, on sncb petition, 
make an order (hereinafter called an order of adjudication) adjndg* 
mg him an msolvent. 


£xpkiiahm.—lht presentation of a pedtion by the debtor 
riiall be deemed an act of insolvency wtthm the meaning of 
section, and, on such peution, the Court may make an order 


6. (/) Every insolvency-petition shall be in writing, and shall 
Preseautionandadnussioa be Signed and verified in manner 
oi pv®™- prescribed by the Code of Civil Proce-' 

dut^foragning and veti^g plaints, and tbs procedure laid 


uuvTu wjr luo wiu wuu fcopcw w auioission Of piamts BJUll so 
far as it is applicable, he followed m the case of such ' 

(3) insolvency-peudon shall be presented' to a Court 
having jurisdiction under this Act in any local area in wMoh file '■ 
debtor ordinarily resides or carries on businessi'or personally work^ ‘ 


* ActV.fltigoS. ’• 
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(tf) ilU goods, being, at the commencement ot the insol- 
vency, in the possession, order, or disposition of the 
insolvent, in his trade or business by the consent and 
permission of the true owner, under such circums- 
tances that he is the reputed owner thereof : 

Provided that things in action other than debts due or grow- 
ing due to the insolvent in the course of his trade or' business shall 
not be deemed goods within the meaning of clause (c) 

i 

Provided also that the true owner of any goods which have 
'become divisible among the creditors of the insolvent under the 
.provisions of clause («) may prove for the value of such goods. 


Efftct of Imolvtn^ on Ankctdmt TransacUom. 

58. (/) Where execution of a decree has issued against the 
Restriction of rights of ere- properqr of a debtor, no person shall be 
-ditor under execution. entitled to the benefit dE the execution 

against the Official Assignee, except in respect of assets realized in 
the course of the execution by sale or otherwise before the date 
of the order of adjudication, and before he had notice of the pres- 
•entation of any insolvency petition by or against the debtor. 

(a) Nothing in this section shall aSect the right of a secured 
credifor in respect of property against which a decree is executed. 

(j) A person who, in good faith, purchases the property of a 
debtor under a sale in execution ^all in all cases acquire a good 
-title to It against the Official Assignee. 


64. Where execution of a decree has issued against any 
Duties of Court executing property of a debtor which is saleable in 

decree as to property taken execution, and, before the sale tnereor, 
in execution. notice is given to the Court executing the 

-decree that an order of adjudication has been made against the 
debtor, the Court shall, on application, direct the property, if m 
the possession of the Court, to be delivered to the Official Assigns^ 
but the costs of the execution shall be a first charge on the properly 
so delivered, and the Official Assignee may sell the properly or an 
adequate part thereof for the purpose of satisfying the charge. 

65. Any transfer of proper^, not being a transfer made before 

of voiuntarv and m consideration of marriage, or 
>te»sf«f “ade in favour of 

-brancer in good faith, and for valuable consideration, shall, w 
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joint debtois, the Court may cousoHdate the proceedings or any 
of them on such terms as the Court thinks fit. 


9. Where the petitioner does not proceed vrith due diligence 
Power to charge carriage 0^ his peUlion, the Court may substitute 
of proceedings. as petitioner any other creditor to vrhom 

the debtor nuy be indebted in the amount required by this Act in 
the case of a petitioning creditor. 


10. If a debtor, by or 

Continuance of proceedings 
on death of debtor. 


against whom an iDsolvency>pedtbn has 
been presented, dies, the proceeding 
m the matter shall, unless the Court 
Otherwise orders, be continued as if he 
were alive. 


11. (/) Every insolvency-petition presented by a debtor 

Contents of petition. shall contain the following particulars, 
namely — 

(a) a statement that the debtor is unable to pay bis debts j 

{6) the place where he ordlnwily resides or carries on business, 
or personally works for gain, or, if he has been arr ested 
or imprisoned, the place where he is in custody ; 

(tf) the Court (if any) by whose order he has been arrested 
or imprisoned, or by which an order has been made 
for the attachment of his property, together with 
particulars of tiie decree in respect of which any 
such order has been made ; 

id) the amount and particulars of all pecuniary claims 
against him, together with the names and resi- 
dences of his creditors, so far as they are known to» 
or can, by tae exercise of reasonable care and dili- 
gence, be ascertamed by, him; 

Sh!!* particolErs of all his property, together 


* Act^V. of igo8. 
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Broperly appointed under the Code of Civil Procedure, 1008,* and 
the Court may, on his application, enforce such acquisition or 
retention accordingly, 

(j) Where any part of the property of the insolvent consists of 
stock, shares in ships, shares, or any other property transferable m- 
the books of any company, office, or person, the Official Assignee 
may exercise the right to transfer the property to the same extent as 
tile insolvent might liave exercised it if be had not become insolvent. 

(^) Where any part of the pioperty of the insolvent consis's of 
things in action, such things shall be deemed to have been duly 
transferred to the Official Assignee. 

(5) Any treasurer or other officer, or any banker, attorney, or 
agent of an insolvent, shall pay and deliver to the Official Assignee 
ail money and securities in his possession or power as such officer, 
banker, attorney, or agent, wnich he is not by law entitled to re- 
tain as against the insolvent or the Official Assignee. If he fails so> 
to do, he shall be guilty of a contempt of Couit, and shall be puuisii^ 
able accordingly on the application of the Official Assignee. 

59 . (/) The Court may grant a warrant to any prescribed 
Seuure of properly of in- officer of the Court or any police-officer 

solvent. above the rank of a constable to seize 

any part of the property of an insolvent in the custody or posessioo 
of the insolvent, or of any otlier person, and, with a view to such 
seizure, to break open any house, building, or room of the lusol- 
vent where the insolvent is supposed to be, or any building or re- 
ceptacle of the insolvent wnere any of his property'is supposed to be 

(a) Where the Court is satisfied that there is reason to believe 
that property of the insolvent is concealed in a bouse or place not 
belonging to him, the Court may, if it thinks fit, grant a search- 
warrant to any such officer as aforesaid, who may execute it' accor- 
ding to Its tenor. 

60 . (/) Where an insolvent is an officer of the Army or Navy, 
Appropriation of portionof or o£ His Majesty's Royal Indian Mariiw 

pay or other income to ere- Service, or an officer or clerk or otheiwise 
ditors. employed or engaged in the civil service 

of the Crown, the Official Assignee shall receive for distribution 
amongst the creditors so much of the insolvent's pay or salary liable 
to attachment in execution of a decree as the Court may direct. 


* Act V. of X908. 
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by the Code of Cnnt Procedure,* or by any other 
enactment for the time bang in force, from liability 
to attachment and sale in execution of a decree, 

{ 4 ) order a warrant to issue, with or without bail for the 
arrest of the debtor, and direct either that he be 
detained in the civil prison until the disposal of the 
petition, or that he be released on such terms as to 
security as may be reasonable and necessary: 

Provided that an order under clause (a), clause (,y), or clause 
(^] shall not be made unless the Court is satined that' the debtor, 
with intent to de feat or delay his creditors, or to avoid any process 
of tne Court,— 

( 1 ) has absconded or has departed from the local limit a 
of the jurisdiction of the Court, or is about to 
cond or to depart from such limits, or is remain- 
ing outside them, or 

(h) has failed to disclose, or has concealed, destroyed, 
transferred, or removed from such limits, or is 
about to conceal, destroy, transfer, or remove from 
such limits, any documents likely to be of use to 
his creditors in the course of the hearing, or any 
part of his property other than such particulars 
as aforesaid. 


14 (r) On the day fixed for the hearing of the pebtion, or on 
Procedure at heac.og. ^tjlis^inent day to which the hearing 

may be adjourned, the Court shall 
rquire proof- 

fa) that the creditor or the debtor, as the caae may be is 
entitled to present the pebtion, ' 

(3) that 'lie debtor, if he does not appear on a petition pte- 
sented by a cr^itor, has been sened with nobce of the 
order referred to in section la, sub-section (/), and 

W that the debtor has committed the act of insolvency al- 
leged against him. ^ 

( 2 ) The Court shall also examine the debinr if i,« .•« » 
as to his conduct, dealings, and property in the Dresenw 
creditors as appear at the hearmff of such 

right to question the debtor therSl. ^ * 
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without the leave of the Court; and the Court may, before or on 
granting such leave require such notice to be given to persons inter- 
e&tecl, and impose such terms as a condition of granting leave, and 
make such orders with respect to fixtures, tenant’s improvements, and 
other inatleis arising out of the tenancy, as the Court thinks just. 

64. The Oniciai Assignee shall not be entitled to disclaim 
Power to (.all on OIGluI ttny properly in pursuance of section 6s 

Asagneo to disclaim. m any case where an application in writ- 

ing lias been made to the Oilicial Assignee by any persrn interest- 
td in the property requiring him to decide whether he will disclaim, 
and tile Oflicial Assignee has, for a period of twenty-eight days 
after the receipt of the application, oi such extended period as may 
be allowed by the Court, declined or neglected to give notice that he 
disclaims the property , and, in the case of a contract, if the Ofiicial 
Assignee, after such application as aforesaid, does not, within the 
said period or extended period, disclaim the contract, he shall be 
deemed to have adopted it. 

65. The Court may, on the application of any person who 
Power for Court to rescind >s> tts against the OlBcial Assignee, entided 

contract. to the benefit, or, subject to the burden 

of a contract made with the insolvent, make an order rescinding 
the contract on such terms as to pajment by or to either party of 
damages for the non-peitorm.'ince of ilic contract orotherniseas to 
the Court may seem equitable, and any damages payable under 
the order to any such person may be proved by him as a debt 
undei the insolvency. 

66- (/) The Court may, on the application of any peison 
Power for Court to maU wlber claiming any interest m aj>y ‘j's* 
vesting order in rcapect of claimed property, or under any liability 
disclaimed (iropcrty. jjqj discharged by this Act in respect ot 

any disclaimed propert}', and on hearing such persons as it thinks 
fit, make an order for tho vesting of the properly in, or delivery 
thereof to, any person entitled thereto, or to whom it may seem just 
that the same should be delivered by way of compensation for such 
liability as aforesaid, or a trustee for him, and on such terms as the 
Court thinks just ; and, on any such vesting order being made, the 
property comprised therein shall vest accordingly m the person 
therein named in that behalf without any transfer for the purpose; 

Provided, always, that, where the property disclaimed is of 
a leasehold nature, the Court shall not make a vesting order m 
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and theieafler, except as provided \ij tins Art, »? « 
whom the insolvent is indebted in respect of any .debt ptim^ 
under this Act shaU. during the pendency of the' msolvenc^p^ 
ceediDgs, have any remedy against the property .orp^on of to 
insolvent in respect of the debt, or commenw any suit pr otor 
legal preceding, except with the leave of the Court, and on such 
terns as the Court may impose. 


(3) For the purposes of sub-section (a), clause (a), all goods 
being, at the date of to presentation of the petition on which the 

order is made, in to possession, order, or disposition of the 
vent in his trade or busmeM, by the consent and permission of to 
true owner, under such circumstances that he is the reputed owner, 
thereof, shall be deemed to be the property of the insolvent. 


All such property as may be acquired by, or devolve on, 
the msolvent after the date of an order of adjudication, and before 
his discharge, shall forthwith vest m the Court or receiver, and 
become divisible among the creditors m accordance with the pro- 
visions of sub section {a), clause (a). • 

(5) Nothing m this section shall aBect the power of any 
secured creditor to realize or otherwise deal with bis security in the 
same manner as he would have been entitled to realize or deal with 
it if this section bad not been passed. 

(d) An order of adjndication shall relate back to, and take 
efiect from, to date of the presentation of the petition on which 
it is made. 


(y] Notice of an order of adjndication stating tne name, ad-, 
dress, and description of the insolvent, the date of the adjudication,,'' 
and the Court which to adjudication is made, shall be pubM- 
ed in the local official .Gazette, and in such other manner as inay'' ' 
be prescribed. ’ ' 


17 , If, m any case in which an order of adjudication has 
Power to aocet one o{ been made, it shall be proved to the 
eoncnttent orders of ndjudi- Court by which sucb order TOS made 

dtlOlle - ’ 


in another Court against the same debtor, and that to proper^ d 
to debtor can be more conveniently di8trtb.toiby such other 1 
rfOurt, the Gourt may resdnd the order of .adjudication, and stay, 

ill proceedings, or dismss to petiUon on ~ ‘ ' 

Court thinks fit. 
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(<) employ a legal practitioner or other agent to take any 
proceedings or do any business which may be 
asnctioned by the Court; 

(/) accept, as the consideration for the sale of any property 
^ of the insolvent, a sum of money payable at a future 

time, or fully-paid shares, debentures, or debenture- 
stock in any limited company subject to such stipula- 
tions as to security and otherwise as the Court thinks 

fit; 

Cg) mortgage or pledge any pan of the property of the 
insolvent for the purpose of raising money for the 
payment of his debts, or for the purpose of carrying 
on the business ; 

(^) refer any dispute to arbitration, and compromise all 
debts, claims, and liabilities on such terms as may 
be agreed upon ; 

(}) divide in its eitisting form amongst the creditors, accord- 
ing to Its estimated value, any property which, from 
its peculiar nature or other special circumstances, 
cannot readily or advantageously be sold. 

( 2 ) The Official Assignee shall account to the Court and pay 
over all moneys, and deal with ail securities, in such manner as is 
prescribed, or as the Court directs. 

J)Kirtbuim of Property, 

69. (/) The Official Assignee shall, with all convenient speed. 
Declaration and distnbu- declare and distribute dividends amonpt 
tion of dividends. the credit ors who have proved their debts. 

(a) The first dividend (if any) shall be declared and be ffistn- 
buted within six months aiter the adjudication, unless the Omciw 
Assignee satisfies the Court that there is sufficient reason for post- 
poning the declaration to a later date. 

(j) Subsequent dividends shall, in the absence of suffiaent 
reason to the contrary, be declared and be payable at intervals or 
not more than six months. 

■ (^) Before declaring a dividend, the Official Assignee shall 

cause 'notice of his intention to do so to be published in the pre^ 
cribed manner, and shall also send reasonable notice thereo 
each creditor mentioned in the insolvent's schedule who has 
proved ‘his debt. 



i » # I 
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(5) Any sum pa^^ble under ^section i8,'.sub*Becfion (a), 
clause ( 4 ), in reqject of the service of .an Official ]^cerver, shall be 
credited to such fund as the Local Government m^4direct. 

(.rf) Every Offidal Receiver shall' receive such'remunefadon 
ont of the said fund or othervlse as the IacsI Government may 
fix in this behalf, and no remuneration whatever beyond that so>’ 
fixed shall be received by the Official Receiver as such. 


20 . Subject to the provisions of this Act the receiver shall, vnth 
Duties and pomrs of re- aU convenient speed, walae the pwperte 
csmr. of the debtor, and distribute dividends 

among the creditors entitled thereto, and iat that purpose may*— 


(d) sell all or any part of the property of the insolvent ; 


( 3 ) give receipts for any money received by him ; 

and may, by leave of the Court, do all or any of the following 
tilings, namely — 


(f) cariy on the business of the insolvent so for as may be 
necessary for the beneficial trindlng*up of the samer 


(<0 institute, defend, or continue any smt or other legal pro- 
ceeding relating to the property of the insolvent ; 

(e) employ a pleader or other agent to mke any proceedings, 
or do any business, which may be sanctionedi by the 
Court; 

(/) accept, as the consideration for the sale of any property 
d the insolvent, a sum of money payable at a futore'> 
tune subject to such stipulations as to security and'-, 
otherwise as the Court thinks fit ; 

ti, t 

(g) mortgage or pledge any part of the property of the uk'' 
advent for the purpose of raising monqr for the 
payment of his debts ; 

'I ' 

(£) refer any dispute to arbitration, and comprontise’all 
debts, claims, and liabilities^ on such terms* as may 
be agreed upon ; / 

(0 divide in its existing form amongst theicreditors, accord-* 
jng to its estimated valuer any property which, ftoia..^ 
Its peculiar nature or other, spec^^ circumstance^,!!, 
cannot readily or advantageo^^'be sold. 
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vency, he shall, with the leave of the Omirt e •. 

dend ; but, before so doing, be slnll 

enbed to the persons whfse dabns to^^ 'n manna pes-' 
fied to him, buuiot proS thaf if t£v 

on » '““I. or. < ita Caol, 

S S of ‘hat furL J, 

!vho Ime nmm ,1 "f ‘‘‘“ong the creditois 
other perMiis. WKhout regard to he claims of any 


74. No suit for a dividend shall lie against the Official 
No suit lor dividend. Assignee, but, where the Official Assignee 

refuses to pay any dividend, the Court 
nay, on the application of the creditor who is aggrieved by sach ■ 
Wtusal, order him to pay it, and also to pay out of his own money, 
interest thereon at such rate as may be prescribed for the time that 
It IS withheld, and the costs of the application. 

75. (/} Subject to such conditions and limitations as may be 
Power to allow insolvent to prescribed, the Official Assignee may 

manage property, and allow appoint the insolvent himself to supenn- 

tenw" W SUWM “hnagcment of the properly of 

the insolvent or of any part thereof, or to 
carry on the trade (if any) of the insolvent, for the benefit of bs 
creditors, and in any other respect to aid in administering the pro* 
perty m such manner and on such terms as the Official Assignee 
may direct. 

(n) Subject as aforesaid, the Court may, from time to time, 
make such allowance as it thinks just to the insolvent out of bis 
property, for the support of the insolvent and bis family, or in con- 
sideration of his services, if he is engaged m winding up his estate, 
but any such allowance may at any time be vaned or determined 
by the Court. , 

76. The insolvent shall be entitled to any surplus remaining 
Right of insolvent to sur- after payment m full of his creditor? 
pies. With interest, as provided by this AcP 

and of the expenses of the proceedings taken thereunder. 


, ’ 1 
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28. Where no receiver is appoliited, the ciourt^shaJl Jiaye all 
D-» ™ ** r^«rt .( no re. the rightS/Of; and may- '«?etcise all me 
ceiver appointed. powers confened on, a^t-jmceiver under 

this Act. • 


* 1 t 

24. ( 1 ) All persons alleging themselves to be cre4itors of the 
insolvent in respect of debts .provable 
Schedule rfoeffitors. (jj,g jhaU tender praof of 

their reflective debts by producing evidence of the amount and 
particulars thereof, and the Court shall, by order, determine (he 
persons who have proved themselves to be creditors of the insolvent ^ 
in respect of such debts, and the amount of such debts respectively^ ; 
and shall frame a schedule of such persons and debts : 


Provided that, if, in the opiidon of the Court, the value of any 
debt IS incapable of being fairly estimated, the Court may make an 
order to that effect, and thereupon the debt shall not be included 
in the schedule. , 

I' 

(a) A copy of every such schedule shall be posted in the 
Court-house. 


(y) Any creditor of the insolveitt may, at any time before the 
discharge of the insolvent, tender proof of his debt, and apply to the 
Court for an order directing his name to be entered in the schedule 
as a creditor in respect of any debt provable under this Act, and 
not entered in the schedule, and the Court, after causing notice to 
be served on the insolvent and the other creditors, and, hearing 
their objections (if any), shall comply with or reject the application. 


25. (/) A debt may be proved under this Act by delivering, ' 

U.d.<<,n.d. f'rW' 

to the Court, an affidavit verifymg tl^e 
debt. 


(a) The affidavit shall ctmtain or refer to a statemen t of 
account showing the pardculars of the debt, and shall specify ' thw 
vouchers (if any) by which the same can be substantiated; The 
Court may at any tune call for the production of the vouchers. 


26. (/) Where the receiver thinks that a debt has "beerfimpro- 

Disaiiowanceandreducboii perly entered in the> schedule,' die Court 
of mtatn m schedule. may, on the appllcati<m' of the receiver,' 
and after nouce to the creditor, and such inqu,iryy(if any) as th^' 
aurt thinks necessary, expunge such entrV.or'reduce the amount" 

of the debt. ' * 
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an oSence under this Act, or under sections 421 to 
424 of the Indian Penal Cqde* in connection with 
his insolvency, or which would justify the Court m 
refusing, suspending, or qualifying an order for his 
discharge ; 

( 3 ) to make such other reports concerning the conduct of 
the insolvent as the Court may direct, or as may be 
prescribed ; and 

(c) to take such part and give such assistance in relation to 
the prosecution of any fraudulent insolvent as the 
Court may direct, or as may be prescribed. 

80. The Official Assignee shall, whenever required by any 

Duty to futmsh tut of creditor SO to do, and on i^yment by the 

aeditis. Creditor of the prescribed fee, furnish 

and send to the creditor by post a list of the creditors, showing m 
the list the amount of the debt due to each of the creditors. 

81. (/) Such remuneration shall be 
paid to the Official Assignee as may be 
prescnbed. 

(a) No remuneration whatever beyond that referred to in sub- 
section (/) shall be received by an Official Assignee as such. 

82. The Court snail call the Official Assignee to account for 
any misfeasance, neglect, or omission 
Misfeasance. appear in bis accounts or 

otherwise, and may require the Official Assignee to make good any 
loss which the estate of the insolvent may have sustained by reason 
of the misfeasance, neglect, or omission. 

S3. The Official Assignee may sue and be sued by the name 
M A MA sue of “ tfi® Official Assignee of the ptopery 

loarae of the insolvent, and by that name 0 ^ 

descnption, make contracts, enter into any “f 
himself and his successors in office, and do all otiier acts necessary 
or expedient to be done in the exeenUon of his office. 

Office vacated by officeof Official Assignee. 
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(j) n default is made in the payment of any ' 'ipsiilment due' 
in pursuance of the composition or schhme, or if it* a{fpears,to' thc^ 
Oourt that the composibon or scheme cannot procejsd yithbiU in- 
justice or undue delay, or that the approval of the Court/v^ ob- 
tain^ by fraud, the Court may, if it thinks fit, adjudge' tber debtor 
insolvent, and annul the composition or scheme, but without' pre-^ 
judice to the validity of any transfer or payment duly ma4e,&pr di 
anything duly done under or in pursuance of the compoation 
scheme. When a debtor is adjudged insolvent under this sbbK. 
section, all debts provable m other respects wiuch have been, con^ 
tracted before the date of such adjudication shall be provable iitl 
the insolvent^. 


(p) No composition or scheme shall be approved by the Court- 
which does not provide for the payment, in priority to other debts, 
of all debts directed to be so paid in the distribution of the proper^ 
of an iDsolvsnt. ^ 

28. (/) Save as provided by snb-secbon (a), all debts aritf 
Debts provable onder tbis habtihies, present or future, certain 01 

^ ^ contingent, to which the debtor is subject 

when he is adjudged an msolvent, or to which he may bec^t 
subject before bis discharge by reason of any obligation incntred 
before ihe date of such adjudication, shall be deemed to be debts 
provable under tbis Act. 

(a) Demands in the nature of unliquidated damages arisinfi 
otherwise than by reason of a contract or breach of trust shaU not 
be provable under this Act. 


29. A creditor may prow for a debt not payable ^hen^the 
Debt payable at a future debtor is adjudged an insolv^t as if it 

only a rebate of interest, at the rate of sis per centum per ufewhirtri 
computed to the declaration of a dividend to the time^whS^S 

80. Where there have been mutual dealiif^ ./between an 
Mutual deabngs and seb^ff. ‘^Ivent and a Creditor -proving or 

an account shall be taken of w^w 

other in respect of such mutual dealings andi't^' s™^^ 






* a 
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Committee of InspectioNi 

88 . The Court may, if it so thinks fit, authorize the creditors 
Committee of Inspection. 'T™ have pioved to appoint from among 
the creditors or holders of general 
proxies or general powers-of-altorney from such creditors, a Com- 
mittee of Inspection for the purpose of superintending the adminis- 
tration of the insolvent’s property- by the Official Assignee, 

Provided tliat a creditor who is appointed a member of a 
Committee of Inspection shall not be qualified to act until he has 
proved. 

Control of Committee of In- 89. The Committee shall have 
spection over Official Assig- such powers of control over the proceed- 

mgs of the Official Assignee as may be 
prescribed 


PART VI. 


Procedure 


90. (r) In proceedings under this Act, the Court shall have 

Powers of the Court. P^'vws, and follow the like pro- 

cedure, as It has and follows m the 
exercise of its ordinary original civil 3 urisdiction : 


Provided that nothing m this sub-section shall m any way limit 
the jurisdiction conferred on the Court under this Act 

(r) Subject to the provisions of this Act and rules, the costs 
of and incidental to any proceeding in the Court shall be in the 
discretion of the Court. 

(j) The Court may at any time adjourn any proceedings be- 
fore It upon such terms, if any, as it thimm fit to impose. 

The Court may at any tune amend any written process or 
proceeduig under this Act upon such terms, if any, as it thinks fit to 
impose. 

( 5 ) Where, by this Act or by rules, the time for doing any act 
lor thing 18 limited, the Court may extend the time either before or 
after the expiration thereof upon such terms, if anj', as the Court 
thinks fit to impose. 
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( 2 \ Where a debt which has been proved under this Act 
indues interest or any pecuniary consideration in lieu of interest, 
Ihe £r«t ToiSsidekt^^^^ shaU. for the purposes of dividend be 
cft lc i ila *"*^ at a rate not exceeding six per centum per annum, without 
pwiudice to the right of a creditor to receive out of the debtor's estate 
Ly higher rate of interest to which he may be entitled after all the 
debts proved have been paid in full* 


83 . (/) In the distribution of the 
' Pdonty of debts. property of the insolvent, there shall b» 

paid in priority to all other debts— 

(a) all debts due to the Crown or to any local authority ; and 

m all salary or wages, not exceeding twenty rupees in all, 
of any clerk, servant, or labourer in respect of services 
rendered to the insolvent during four months before 
the date of the presentation of the petition. 

(a) The debts specified in sub-section (/) shall rank equally 
between themselves, and shall be paid in full, unless the proper^ 
of the insolvent is insufficient to meet them, in which case they shall 
in equal proportions between themselves. 


f j) Subject to the retention of such sums as may be necessaiy 
h)r the expenses of administration or otherwise, the debts specified 
in sub-section (r) shall be discharged fortnwith in so far as the 
property of the insolvent is sufficient to meet them. 

In the case of partners, the partnership-properqr shall be 
applicable in the first instance in payment of the partnership-debts, 
and the separate property of each partner shall be applicable la 
the first instance in payment of his separate debts. Where there is a 
surplus of the separate proper^ of the partners, it shall be dealt 
with as part of the partnership-property ; and, where there is a 
surplus of the partnership-property, it shall be dealt with as part ofi. 
the lespecbve separate properqr in proportion to the rights an d 
mterests of each partner in the partnership-properqr. 

(5) Subject to the provision of this Act, all debts entered ia 
the schedule shall be paid rateably according to the amnim ts o£ 
such debts respectively, and without auy preference. 


(d) Where there is any surplus after payment of the foregoing 
ddits, it shall be applied in payment of interest from the dace on 
which the debtor is adjudged an insolvent at the rate of six pet 
-centnm per annum on all debts entered in the schedule. 
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96 . Where there are more respondents than one to a petition, 
Power to dismiss petition Court may dismiss the petition as to 

against some respondents oneor more of them without prejudice 
only* to the efiect of the petition as against 

the other or others of them. 

: 

97. Where an order of adjudication has been made on an 
Separate insolvency peti- insolvency petition against or by one 

tions against partners. partner in a firm, any other insolvency 

petition against or by a partner m the same firm shall be presented 
in or transferred to tlte Court in which the first>mentioned petition is 
in course of prosecution ; and such Court may give such directions 
for consolidating the proceedings under the petitions as it thinks 
just. 

98. (/) Where a partner m a firm is adjudged insolvent, the 
Suits by Official Assignee Court may authorize the Official Assig- 

and insolvent's partners. nee to continue ot commence and carry 
on any suit or other proceeding in his name and that of the msol* 
vent’s 'partner; and any release by the partner of the debt or 
demand to which the proceeding relates shall be void. 


(a) Where application for authority to continue or commence 
any suit or other proceeding has been made under sub*section (/), 
notice of the application shall be given to the insolvents partner, 
and he may show cause against u, and, on his application, toe 
Court may, if it thinks fit, direct that he shall receive bis proper 
share of the proceeds of the proceeding, and, if he does not claim 
any benefit therefrom, he shall be indemnified against costs in res* 
pect thereof as the Court directs. 


99. (r) Any two or more persons being partners, or any 
J«c«d.ngs m partnership- J^nenSpS, may 
or be proceeded against under this Act in the name of the firm. 

Provided that, in that case, the Court may. on ^ 

any person interested, order the names of the persons w . ^ ^ 
neis mthe firm, or the name of the person on^usJ^M 

under a partnership-name, to be disclosed in such manne , 
verified on oath or otherwise, as the Court may direct. 

fallnllBOMeofaanntoi.kichoilepareiMHJ" '£*,1!! 
adjadtotm order roe, be mode «uort tte to odrer to Ih. 
infimt partner. 
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. ' (a) This section shall not afEectthe rightsiothnjj.petson wh^ 

In good faith and for valuable conslder^ion, has^vJ^cquiJ^Ca. title 
Ihiough or under a cietUtot of the. ii^ivent. * \i; ' . 5.^1 // 'h >• 

88. Subject to the foregobg provisions of this’ AcfJ ' with''' res- 
R««i» u pMttotli. ^^o£ ta®^;oa * 

mention, and with respect toctne, avoid- 
ance of certain transfers and preferencesi nothing in (hia„'’A>ct‘ '’sbalL 
invalidate, in the case of an insolvency,— ' ' ' *1*/, 

(a) any payment by the insolvent to any of his creditor? 

(3) any payment or delivery to the insolvent ; 

(r) any transfer by tiie insolvent for valuable consideratibnit 

or ■'* 

(d) any contract or dealing by or \rith the insolvent for 
valnable consideration : 

Provided that any such transaction takes place before the date 
of the order of adjudication. , ; 

89. (/) In the calculation of dividends, the receiver tMlI 

Dimdends. Sufficient assets jfo 

meet- 

fa) debts provable under this Act, and appearing, from the 
insolvent's statements or otherwise, to be due to per- 
sons resident in places so distant that, in the ordinary 
course of commonication, they have not bad suffi- 
cient lime to tender their proob ; 

{b) debts provable under this Act, the subject of ftlaiwi^ 
not yet determined ; ' ' 

(e) disputed proofs or claims ; and ^ 

id) the expenses necessary for the administraiion of tbe 
estate or otherwise. , ’ 

(a) Subject to the provisions of 8ub«sectton (/), all monw ut 
hand shall be distributed as dividends. 

(y) Any creditor wno has not proved his debt before the de- 
claration of any dividend or dmdends shall b^s entitled to bs pa id; 

out of any money for the time being in the hands' of tne recmvei^ 
any diwdend or dmdends whw^h he may haye'feileji to receive bes*' . 
fore that money is applied to the.payme'ntpE„any future dividend 
or dividends; but he shall not be entitledjo;^atb‘ the distt,ibu^i^ 
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' (i) has (destroyed or otherwise wilfully prevented or pur- 
posely withheld the production o£ any book, paper, 
or writing relating to such of his affairs as ate 
> ‘ subject to investigation under this Act, or 

(«) has kept or^caused to be kept false books, or 

(lu^ has made false entries in, or withheld entries from, 
or wilfullv altered or fdsified, any book, paper, or 
writing relating to such of his affairs as are subject 
to investigation under this Act, or 

fraudulently, with intent to dimmish the sum to be divided 
amongst his creditors, or of giving an undue 
preference to any of tne said creditors,— 

(r) has discharged or concealed any debt due to or from 
him, or 

(n) has made away with, charged, mortgaged, or conceal- 
ed any part of his property of what kind soever, 

shall, on conviction, be punishable with imprisonment for a term 
which may extend to two years. 


104 . (/) Where the Official Assignee reports to the Court 

Procedure on charge under that, m his opinion, an insolvent has 
section 103. been guilty of any offence under section 

103, or where the Court is satisfied upon the representation of any 
creditor that there is ground to believe that the insolvent has been 
guilty of any such offence, the Court may direct that a notice be 
seived on the insolvent 111 the prescribed manner to show cause 
why a charge or charges should not be framed agamst him. 

(a) The notice shall set forth the substance of the offence, and 
any number of offences may be set forth m the same notice. 


(?) At the hearing of such notice, and of any charge framed in 
pursuance thereof, the Court shall, so far as may be, follow P™’ 
cedure for the trial of warrant-cases by Magistrates prescribed ny 
Chaptei XXI. of the Code of Criminal Procedure, 1898.' and 

. thing in Chapter XXIU. of the said Code relating to trials before 

High Courts and Courts of Session shall be applicable to such trial. 

(^) Any number of offences under this Act may be charged at 
the same tune. 


*ActV.of 1898. 
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the Court that the debts of the insolvent have been paid in full, 
or where a composition or scheme has been approved by the Court 
under section sy, the Court shall, on the application of the debtor, 
or of any other person interested, by order in writing, annul the 
adjudication. 

(a) Where an adjudication is annulled under sub*section (/), 
all sales and disposidons of property and payments duly made, 
and ail acts theretofore done, by the Court or receiver, shall be 
vahd ; subject as aforesaid, the properly of the deotor who was 
adjudged insolvent shall vest in such person as the Court may 
appoint, or, m default of any such appointment, shall revert to the 
debtor to the extent of his right or interest therein on such condi- 
uons (if any) as the Court may, by order in writing, declare. 

(y) Notice of every order annulling an adjudication shall 
be published in the local official Gazette, and in such other manner 
as may be prescribed. 


43. (/) Every debtor, whether before or after the making of 
Duties o! debtors. an order of adjudication, shall produce 

all books of account, give such invent- 
ories of his proper^, and such lists of his creditors and debtors, and 
of the debts due to and from them respectively, submit to such 
examination in respect of his property or his creditors, attend at 
such times before the Court or receiver, execute such instruments, 
and generally give such aid in the realisation of bis property and 
the distribution of the proceeds amongst his creditors as may be 
required by the Court or receiver, or as may be prescribed. 

W If a debtor, whether before or after the making of an order 
of adjudication,— 


(fl) wilfully makes false entries m the inventories or lists 
referred to in sub-section (/), or 

ip) fraudulently or vesaiiously conceals, destroys, transfers, 

removes, or refuses to produce any property or books 
of account, or / r r 7 


(f) comimte any other act of bad faith m the performance 
of the duties imposed on him by this section. 

the Court may sentence him, by order in wntinff to simole Im- 
prisonment for a term which may extend to one year | and beTCW 
su^ case, the Court shall record the facts constitntine the oSfenm 

with the statement (If any) made 1^ the debS. ® 
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sisf “‘ •»”" n'r'? 

«hta theto«,rf*teUr,y ZS'KL^ 

4. debwr «8,d«l or oMiird oo busm»»'toX groSSS 
SIX Months immediately poor to bis decease, a petition la the pre- 

S £ ‘‘‘® admin-stration of the estate 

of the deceased debtor under this Act. 


(a) Upon the prescribed notice being given to the leeal 
representative of the deceased debtor, the Court may, upon proof of 
the petitioners debt, unless the Court is satisfied that there is a 
reasonable probability that tne estate will be sufficient for the pay- 
mem of the debts owing by the deceased, make an order for the 
administration in insolvency of the deceased debtor's estate, or may 
upon cause shown, dismiss the petiuon with or without costs. 


(j) A petition for administration under this section shall not 
be presented to the Court after proceedings have been commenced 
in any Court of J ustice for the administration of the deceased debtor’s 
estate j but that Court may in that case, on proof that the estate is 
insufficient to pay its debts, transfer the proceedings to the Court 
exercising jurisdiction in insolvency under this Act, and thereupon 
the last-mentioned Court may make an older for the administration 
of ithe estate of the deceased debtor, and the like consequences 
shall ensue as under an administration order made on the petition 
of a creditor. 


109. (.f) Upon an order being made for the administration 
Vesting of estate and mode of a deceased debtor's estate under sec- 
of administration. tion joS, the proper^ of the debtor shall 

vest in the Official Assignee of the Court, and he shall forthwith 
proceed to realize and distribute the same in accordance with the 
provisions of this Act. 

( 2 ) With the modification hereinafter mentioned, all the pro- 
visions of Fart 111., relating to the admmistration of the property of 
an insolvent, shall, so &r as the same are applicable, apply to the 
case of such administration order in like manner as to an order of 
adjudication under this Act. 

(y) In the administration of the property of the deceased debtor 
under an order of administration, the Officiu Assignee shall have 
regard to any claims by the legal representative of the deceased 
debtor to payment of the proper funeral and testamentary expenses 
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(0 that the insolvent has failed to account saUsfactorilj for 
any loss of assets, or for any deficiency of assets, to 
meet bis liabilities ; 

(/) that the insolvent has brought on, or contributed to, 
. his insolvency by rash and hazardous speculations, 

or by unjustifiable extravagance in living, or by 
gambling, or by culpable neglect of his business- 
affairs ; 

(g) that the insolvent has, within three months preceding 
the date of the presentation of the petition, when 
unable to pay his debts as they become due, g^ven 
an undue preference to any of his creditors ; 

(^) that the insolvent has on any previous occasion been 
adjudged an insolvent or made a composition or 
arrangement with his creditors ; 

(i; that the insolvent has concealed or removed his proper^ 
or any part thereof, or has been guilty of any other 
fraud or fraudulent breach of trust. 

C^) For the purposes of this section, the report of the receiver 
shall be deemed to be evidence; and the Court may presume the 
correctness of any statement contained therein. 


(yl The nowers of suspending and of attaching cond'lions to 
an insolvents discharge may be exercised concurrently. 

Effect of order of discharge. Order of discharge Shall not 

release the insolvent from — 

(a) any debt due to the Crown ; 




(i) any debt or liability incurred by means i 

fraudule nt breach of trust to which he was a party ; or 


Is) An order o! discbnim sbei] not releu. a.. t 

off?- 
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^ - ^ uSS i’ ^ i u or collectively, of 

unclaimed diviuenda, balances, and other sums apner. 

debtors, whXr 

adjudicated insolvent under this or any former enact- 
ment; and the application of the proceeds of such 
investment; 


(c) the proceedings of the Official Assignee in taking posses- 
Sion of and realising the estates of insolvent debtors; 

id) the remuneration of the Official Assignee; 

(0 the receipts, payments, and accounts of the Official 
Assignee; 

(/) the audit of the accounts of the Official Assignee; 

(g) ihe payment of the remuneration of the Official Assignee, 
of ilie costs, charges, and expenses of his establish- 
ment, and of the costs of the audit of his accounts 
out of the proceeds of the investments in his hands ; 

(A) the payment of the costs incurred in the prosecubon of 
fraudulent debtors and in legal proceedings taken 
by the Official Assignee under the direction of the 
Court out of the proceeds aforesaid ; 

(i) the payment of any civil liability incurred by an Official 
Assignee acting under the order or direction of the 
Court ; 


ij) the proceedings to be taken in connection with proposals 
for composition and schemes of arrangement with 
the creditors of insolvent debtors ; 


iJb) the intervention of the Official Assignee at the hearing of 
applications and matters relating to insolvent debtors 
and their estates; 

(/) the 'examination by the Official Assignee of the books 
and papers of account of undischarged insolvent 
debtors ; 

(ffl) the service of notices in proceedings under this Act; 

(«) the appointment, meetings, and procedure of commit- 
tees of Inspection ; 

(o) the conduct of proceedings under this Act in the name 
of a firm ; 

(^) the forms to be used in proceedings under this Act; 
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(j) the provisions of this Act shall be subject to such other 
modifications as may be prescribed with the view of 
saving expense and simplifying procedure : 

Provided that nothing in this section shall permit the modifl> 
cation of the provisions of this Act relating to the examination or 
^scharge of the debtor. 

49. The costs of any proceeding under this Act, including 
the costs of maintaining a debtor in the 
civil prison, shall, subject to any rules 
made under this Act, be in the discretion of the Court in wnich the 
proceeding is had. 


50. All Courts having jurisdiction in insolvency and the 
Conrts to be auxiliary to officers of such Courts respectively shall' 
each other. severally act in aid of, and be auxiliary 

to, each other in all matters of insolvency, and an order of a Court 
seeking aid with a request to another of the said Courts shall be 
deemed sufficient to enable the latter Court to exercise, in regard to. 
the matters directed by the order, such jurisdiction as either of such 
Courts could exercise In regard to similar matters within their 
respective jurisdictions. 


51. (r) The High Court may, with the previous sanction, in 
Power to make rules. wse of the High Court of J udicatura 

r. « . ^ Wilham in Bengal, of the 

bovemor-General in Council, and, m the case of any other High 
Court, of the Local Government, make rules for carrying into 
effect the provisions of this Act. “ 


particular and without prejudice to the generality of 
the foregoing power, such roles may provide — 

(«) for the appointment and remuneration of receivers 
(other than Official Receivers), the audit of the 
accounts of all receivers, and the costs of such audits 
(i) for meetings of creditors, and 
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(a) in British India, before — 

(i) any Court or Magistrate, or 

(n) any officer or other pbrson appointed to administer 
oaths under the Code of Civil Procedure, 1908;* 

(i) in England, before any person authorized to administer 
oaths in tlis Majesty’s High Court of Justice, or m> 
the Court of Chancery of the County Palatine of 
Lancaster, or before any Registrar of a' Bankruptcy 
Court, or before any officer of a Bankruptcy Court 
authorized in writing in that behalf by the Judge of 
the Court, or before a Justice of the Peace for the 
county or place where it is sworn ; 

(c) in Scotland or m Ireland, before a Judge Ordinary, 
Magistrate, or Justice of the Peace; and, 

(J) in any other place, before a Magistrate or Justice of the 
Peace or other person quaiified to administer oaths 
in that place (he being certified to be a Magistrate 
or Justice of the Peace, or qualified, as aforesaid, by 
a British Minister or British Consul or British- 
Political Agent, or by a Notary Public). 


118. (/) No proceeding in insolvency shall be Invalidated by 

Fonnal defect not to invali- anX formal defect or by 
date proceedmes. unless the Court before which an onjec- 

tion Is made to the proceeding is of opinion that substantial injus- 
tice has been caused by the defect or irregularity, and that the 
injustice cannot be remedied by any order of that Court. 

( 2 ) No defect or irregularity in the appointment of an Official’ 
Assignee or member of a Committee of Inspection shall vitiate any 
act done by him in good faith. 

119. Where an insolvent is a trustee within the In<l««“ 

A of Trustee Act Act, i866,t section 35 of that Act shatt 

lotnaWency of trustee. have eSect so as to authorize 

mentofa new trustee m substitution for ‘*1® 
voluntarily, resigning or not), if « aPP®®« 
all provisions of that Act, and of any other Act relati 
phull have effect accordingly. 


Act V. of igoS. 


t Act XXVK. of i86d 
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Act in any part of the territories .administered by such Local Go*- 
vernment, namely — 


section 15, sub'sections (r) and (j), 


section 16, sub'section (y), 


sections 23 to 40 [except sub-section (/), clause (a), and 
sub-section { 4 ) of section 33], 

section 44, sub-sections (y)and (.^), and section 53. 

Savings. 55 . Nothing in this Act shall-— 

(o) affect the Indian Insolvency Act, 1848,'*^ or section 8 of 
the Lower Surma Courts Act, 1900,! or 

( 4 ) apply to cases to which Chapter IV. of the Dekkhan 
Agriculturists’ Relief Act, 1879,! 13 applicable. 

58 . (/) The enactments mentioned in the Schedule are here- 
Repeals. repealed to the extent specified in the 

fourth column thereof. 


(a) Where, in any enactment or instrument in force at the date ' 
the TOmmencement of this Act, reference is made to Chapter 
XX. tOs Insolvent Judgment-debtors) ot the Code of Civil Pro- 
cedure, 1877,5 or of the Code of Civil Proceoure, 1882,11 or to anv 
section of either of those Chapters, such reference shall, so far as 
may be practicable, be construed as applying to this Act. or to the 
corresponding section thereof. 


* Stat. II & la Viet., 0. ai. 
t Act VI. of 190a. 


% Act XVII. of 1879. 


1 Act XIV, of 1882. 


i Act X. of 1877. 
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' 125 . Such fees and percentages shall be charged for and in 


126 . All Courts having jurisdiction under this Act shalP 
Courts to be auxiliary to make such orders and do such things as 
each other. may be necessary to give effect to section 

Ii8 of the Bankruptcy Act, 1883,* and to section 50 of the Provin- 
cial Insolvency Act, r907.f 


127 . (r) The enactments mentioned in the third schedule are- 
„ . , ^ , hereby repealed to the extent specified 

Repeal of enactments. the fourth column thereof. 


(a) Notwithstanding the reueal effected by this Act, the pro- 
ceedings under an insolvency petition under the Indian Insolvency 
Act, 1848,1 pending at the commencement of this Act, shall, except 
so far as any provision of this Act is expressly applied to pending^ 
proceedings, continue, and all the provisions of the said Indian In- 
solvency Act shall, except as aforesaid, apply thereto, as if this Act 
had not been passed. 


THE FIRST SCHEDULE. 

{Set section 36.) 

Mestings of Creditors. 

1. The Oflficial Assignee may at any time summon a meeting 

of creditors, and shall do so whenever so 
Meetings of creditors. directed by the Court or by the creditors 

by resolution at any meeting, or whenever requested m writing y 
one-fourth m value of the creditors who have proved. 

2. Meetings shall be summoned by sending notice of ‘Je 

® and place thereof to each crediwr at tne 

Summoning of meetings, address given in his proof, or, if he has 

not proved, at the address given in the Jnsolvent's schedule, or such 
Other address as may be known to the Official Assignee 

a. The notice of any meeting shall be sent off not Iws a 

Notice of meetings. .Ug meeting, and may be delivered p 
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date when it was given, and the value at which he assesses it, and 
shall be entitled to vote only in respect of the balance if any, due 
to him after deducting the value of his security. If he votes in 
respect of his whole debt, he shall be deemed to We surrendered 
his security, unless the Court on application is sausfied that the 
omission to value the security has arisen from inadvertence. 


12, Where a creditor seeks to prove in respect of a bill of 
Proof in respect of nego- exchange, promissory note, or other 
liable instruments. negotiable instiuiuent or security on 

which the insolvent is liable, such bill of exchange, note, in- 
strument, or security must, subject to any special order of the Court 
made to the contrary, be produced to the Official Assignee before 
the proof can be admitted for voting. 


13. It shall be competent to the Official Assignee, within 
Power to require creditor iwenty-eight days after a proof esumt- 

to give up security. ing the value of a security has been 

made use of in voting at any meeting, to require the creditor to 
give up the security for the benefit of the creditors generally, on 
payment of the value so estimated. 

14. If one partner in a firm is adjudged insolvent, any credit- 

or to whom that partner is indebted 
Proof by partner. jointly With the Other partners in the firm, 

or any of them, may prove his debt for the purpose of voting at any 
meeting of creditors, and shall be enutled to vote thereaL 

15. The Official Assignee shall have power to admit or reject 

Power of Ofhcial Assignee a ptoof for the 
to admit or reject proof. decision shall be subject to appwi 
the Court. If he Is m doubt whether the proof of a creditor shoum 
be admitted or rejected, he shall mark the proof as 
and shall allow the creditor to vote, subject to the vote being 
declared invalid in the event of the objection being sustained 


Proxy. 

Instrument of proxy. 


16. A creditor may vote either in 
person or by proxy. 

17. Every instrument of proxy sh^ 
be in the prescribed form, and shall be 
issued by the Official Assignee. 

18. A creditor, may give a general proxy to his 

his manager or clerk, or any other p 
son in his regular employment. I 


General proxy. 



ACT IX. OF 1887 : 
The Provincial Small Cause Courts Act, 


Rkceiv£d the G.-G.’s Assent on 24TH February 1887. 


An Act to comohiaU and amend ike Law relahng to Courts of 
Small Causes esiabltshed beyotid the Presideney-lowns. 

Whereas it is exuedient to consolidate and amend the law 
relating to Courts of Small Causes established bevond the local 
limits, for the tune being, of the ordinary original civil jurlsdictioa 
of the High Courts of Judicature at Fort William in Bengal and 
at Madras and Bombay ; It is hereby enacted as follows 

CHAPTER I. 


Freciminary. 

Title, extent, and com* 1 . (/) This Act may be called the 
mencement. Provincial Small Cause Courts Act 

1887; 

(a) It extends to the whole of British India ; and 

{3) It shall come into force on the first day of July 1887. 

2 . (/) [Repeal of enactments,— Repealed by Act XIL of i8gt:\ 


of i8*9otl‘ ^ ‘»y Reg. I. 

trICts^ActfxIv“of’^®R,^w“K^^ by notification under the Scheduled Dis- 

and As'sS’ NorthrWestern Provinces, 

tituted under this Act.-*# Act 


4,000-44-8-1910, 


Act IX, 1887,— t. 
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PRKSlDEKCTf-TOWNS IHSOLVBSCY. 


[Act 111. 


Affidavit to state if creditor 5 * The affidavit shall state whether 
holds security. the creditor is or is not a secured ciedit> 

or. 

_ ^ , ... A creditor shall bear the cost of 

Cost of provwB debts. proving his debt unless the Court other- 
wise specially orders. 

7. Every creditor who has lodged a proof shall be entitled to 

Right to see and examine examine the proofs of Other 

proof. creditors at all reasonable times. 

8. A creditor in lodging bis proofs shall deduct from his debt 
Deduction to be made rH trade discounts, but he shall not be 

from proof. compelled to deduct any discount not 

exceeding five per centum on the net amount of his claim, which he 
may have agreed to allow for payment in cash. 


ProoJ hy Secured Credtlors. 

g. If a secured creditor tealizes hia securi^, he may prove for 
Proof where security re- the balance due to him, after deducting 
alized. the net amount realized. 

10. If a secured creditor surrenders his security to the Official 

Proof wheresecuritywsur- Assignee for the general benefit of ffie 
rendered. creditors, be may prove for his whole 

debt. 

11. If a secured creditor does not either realize or surrender 

his security, he shall, before ranking lor 
Proof in other cases. dividend. State in bis proof the particulars- 

of his security, the date when it was given, and the value at which 
be assesses it, and shall be entitled to receive a dividma only in 
respect of the balance due to him after deducting the value 
ftsscss^da 

12. (/) Where a security is so valued, the Official Assignee 

may at any time redeem it on payment 
Valuation of security. jj,g creditor of the assessed value. 

(2) If the Official Assignee is dissatisfied with valu® " 
a security Is assessed, he may require that the prop y 
in any security so valued be offered for sale ^ cre- 
sucb terms and conditions, as may be ^-jnent, the 

Cto to, atac. If ■k'ft “ ."S, 

the Official Assignee on behalf of the estate, may 010 p 
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CHAPTER IL 

COKSIIIUTION OF COUSTS OF SxiALL CAUSES. 

5. (/) The Local Government, with the previous sanction of 

Estabiishmeat oi Courts o£ the (^vemo^General in Council, may. 
Small Causes. by Order m writmg, establish a Court of 

gmall Causes at any place within the territories under its adminis- 
tration beyond the local limits, for the time being, of the ordinary 
onginal civil jurisdiction of a High Court of Judicature established , 
in a Presidency-town. 

(a) The local limits of the jurisdiction of the Court of Small 
Causes shall be such as the Local Government may define, and 
the Court may be held at such place or places within those limits 
as the Local Government may appoint. 

6 . (/) When a Court of Small Causes has been established, 
the Local Government shall, by order in 
writing, appoint a Judge of the Court. 

(2) The Judge may be the Judge of one Court of Small 
Causes, or of two or more such Courts, as the Local Government 
directs. 


7 . (/) A Judge who is the Judge of two or more such Courts ‘ 
Appointment of times of may. With the sanction of the District 
atbna in certain circum- Coui^ fis the times at which he will sit in 

each of the Courts of which he is Judge. 

(2) Notice of the times shall be published.in such manner as 
the High Court from time to time directs. 


8 . (r) The Local Government, with the previous sanction of 
Additional Judge. the Governo^General in Council, may, 

by order in writing, appoint an Addi- 
tional Judge 0! a Court of Small Causes, or of two or more such 
Courts. 


(2) The Additional Judge shall discharge such of the func- 
tions of the Judge of the Court or Courts as the Judge may assign 
to him, and, in the discharge of those functions, shall exercise the 
same powers as the Judge. 

(j) The Judge may withdraw from the Additional Judge any 
busmess pending before him. 


W When the Judge is absent, the Additional Judge may 

dischargealloraay of the functions of the Judge. 
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PRESIDENCY'TOffNS i:(SOLV£NCY. [Act III. 


17. Subject to the 
Limit of receipt. 


provisions of rule 12, a creditor shall m 
no case receive more than sixteen annas 
in die rupee and interest as provided bv 
this Act. ^ 


Taking Accounts of Property Mortoagei. and of 
the Salt thereof 

18. Upon application by any person claiming to be amort- 

Inquity into mortgage, etc. of any part of the insolvent's real 

or leasehold estate, and whether such 
'mortgage is. by deed or otherwise, and whether the same is of a 
legal or equitable nature, or upon application by the Official Assignee 
with the consent of such person claiming to be a mortgagee as 
aforesaid, the Court shall proceed to inquire whether such person is 
such mortgagee, and for what consideration and under what 
'Circumstances j and if it is found that such person is such mortga- 
ge, and if no sufficient objection appears to the title of such person 
to the sum claimed by him under snch mortgage, the Court shall 
direct such accounts and inquiries to be taken as may benecessaty 
.for ascertaining the principal, interest, and costs due upon sucJi 
mongage, and of the rents and profits, or dividends, interest, or 
other proceeds received by sucn person, or by any other person by 
his order, or for his use in case he has been in possession of the 
property over which the mortgage extends or any pan thereof, and 
the Court, if satisfied that there ought to be a sale, shall direct 
notice to be given in such newspapers as the Court thinks fit, when, 
and where, and by whom and in what way, the said premises or 
/ property, or the interest therein so mortgaged, are to be sold, and 
that such sale be made accordingly, and that the Official Assignee 
(unless It is otherwise ordered) shall have the conduct of such sale : 
but It shall not be imperative on any such mortgagee to make such 
application. At any such sale the morigagee may bid and purchase. 

1 9 All proper parties shall join m 
Conveyance. tjjg conveyance to the purchaser as the 

Court directs. 

20. The moneys to arise from such sale shall be applied, m 
the first place, m payment of the costs, 
Proceeds sa e. charges, and expenses of and occasoned 

"by the appheatiou to the Court, and of such sale, and the commis- 
sion (if any) of the Official Assignee, and, m the next place, in pay- 
ment and satisfaction, so far as the same extend, of what shall be 
found due to such mortgagee for principal, interest, and costs, ana 
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Court, the jurisdictiou oE a Judge of a Court of Small Causes for 
the trial of suits of watch the value does not exceed twenty rupees. 

(^) The Registrar shall try such suits cognizable by him as 
the Judge may, by general or special order, direct. 

( 5 ) A Registrar may be suspended or removed from office by 
the Local Government. 


13. Subject to any enactment for the time being in force, and 

Other a>ia.ster>ai officers. Orders made by the Local Go- 

vernment m this behalf, the law or 
practice for the time being applicable to the appointment, punish< 
-ment, and transfer of minibtenal officers of a Civil Court of the 
lowest grads competent to try an original suit of the value of five 
thousand rupees in that portion of the territories administered by 
the Local Government in which a Court of Small Causes is estab- 
lished shall, so far as it can be made applicable, apply to the 
appointment, punishment, and transfer of ministerul officers of the 
Court of Small Causes other than the’ Registrar (if anyi of that 
Court. 


14. (/) The ministerial officers of a Court of Small Causes 
Duties of niwsteriai offi- shall, in addition to any duties m'*nt! on - 

. . , ®d m this Act, or in any other enactment 

for the lime being in force, as duties which are or may be imposed 

on any or them, aischarge such duties of a ministerial nature as the 
Judge directs. 


(a) The High Court may make rules consistent with this Act 
and with any other enactment for the time being m force, conferring 
and imposing, on the ministerial officers of a Court of Small Causes 
**u*^i.^*^'^*^* and duties as it thmks fit, and regulatino’ the mode in 
which powers and duties S 3 conferred and imposed are to be ex- 
ercised and performed. 


m. 


Jurisdiction of Courts of Small Causes. 

15. (/) A Court of Small Causes shall not take cognizance 

cosnuaace of 1 Coort of Soull cLmi from tho 
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PRESIDBNCV-TOWNS INSOLVENCY. 


[Act III: 


the interest or consideration shall, for the purposes of dividend, be 
calculated at a rate not exceeding six per cenliim per annum, 
without prejudice to the-rignt of a creditor to receive out of the 
debtor's estate any higher rate of interest to which he may be 
entitled after all the debts proved have been paid in Ml. 


Dtbt payable at a Future Tme, 


24. A creditor may prove for a debt not payable when the 

Debt payable .n future. 

It were payable presently, and may 
receive dividends equally with the other creditors, deducting there* 
from only a rebate of interest at the rate of six per centum per 
annum computed from the declaration of a dividend to the lime 
when the debt would have become payable, according to the terms 
on which It was contracted. 


Admtsnen or Rejection of Proofs, 


25. The Official Assignee shall examine every proof andlthe 
Admission or rejection of grounds of tiie debt, and in writing admit 

proot. or reject it in whole or in part, or require 

further evidence in support at it. If he rejects a proof, he shall 
state in writing to the creditor the grounds of the rejection. 

26. If the Official Assignee thinks that a proof has been im* 
Court may expunge proof properly admitted, the Court may, on 

improperly received* the application of the Official Assignee, 

after notice to the creditor who made the proof, expunge the proof 
or reduce its amount. 


27. The Court may also expunge or reduce a proof upon the 
PowerforCourtto expunge application of a creditor if the Official 
or reduce proof. Assignee declines to interfere m me 

matter, or, in the case of a composition or scheme, upon the appli- 
cation of the insolvent. 
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18. (x) SuUs cogniaable by ihe Registrar ™ ' J 

^ ^ sub-sections ( 3 ) and { 4)1 sball be tiiea 

Tnalo£ suite by Registrar, jj- decrees passed inerem 

shall be executed by him in like manner m all 

Judge might tty the suits, and execute the decrees, respectively. 


(a) Tbe Judge may transfer to his own file, or to that of the 
Additional Judge, if an Additional Judge has been appointed, any 
suit or other proce^ing pending on the file of the Registrar, 


19. (0 When the Judge of a Court of Small Causes is absent, 
A<J««.ion.teiarn..ndre. and an Additional Judge has not been 
jecnoa o£ pUuats by Reffs- appointedi ot, having been appoinieQ) JS 
trar. jjso absent, the Registrar may admit a 

plaint, or return or reject a plaint for any reason for which the 
Judge might return or reject It. 


( 3 ) The Judge may, of his own motion, or on the application 
of a party, return or reject a plaint which has been admitted by 
the Registrar, or admit a plaint which has been returned or re- 
jected by him : 


Provided that, where a party applies for tbe return or rejection 
or tbe admission of a plamt under this sub-section, and his appli- 
cation is not made at the Srst sitting of the Judge after the day on 
which the Registrar admitted or returned or rejected the plaint, tbe 
Judge shall dismiss the application, unless the applicant satisfies 
mm that there tras sufSciest cause for not making the application 
at that sitting. 


20. (x) If, before the date appointed for the hearing of a suit, 
Passing of decrees by Re- the defendant 01 bis agent dniy autbor- 
gisttar on confession. Bed in that behalf appears before the 
Registrar, and admits the plaintiff's claim, the Registrar may, if the 
Juoge IS absent, and an Addmonal Judge has not been appointed, 
or, Having been appointed, is also absent, pass against the defend- 
ant, upon the admission, a decree, which shall have the same effect 
as a decree passed by the Judge. 

(a) Where a decree has been passed by the Registrar under 
pb-seciion (/), the Judge may grant an application for review of 
judgment, and re-hear the suit, on the same conditions, on the 
same grounds, and in the same manner, as if the decree had been 




'«,■ T.- ;-, ,u ■,i *^-T>’/', , ;» '• '*v 

Wftt)ift<7.l' '' .1>ROVlKCtA]!.''aMAli;.CA.lISrC0UR1l&‘^ L'>' 1;”^' /' 


«f;it8&?.] .^soviNcui: 

$ (js) When sCkjuit 


WHO rcspcvv uj vuau «M it UC^Uia «JU9W^«.4^ wu k4«« 

purposes o£ the Indian Limitation Act, i 877 ,t be, dewed to have 
been unable to entertain the suit by reason 6t a cau^'of ^'a^natote 
like to that of defect of jnrlsdictioa. ' 


f in ) 
» 

» 1 f 


t , 


24. Where an order specified in section 588 , daiisechpU^of 
Appeals from certain Code of Civil Procedure, ^iLaiade 
orders of Courts of Small by a Court of Small Causes, an SLppea^ 
C“«s. therefrom shall he to the District',/ 

Court. ’* V-'- 




25. The High Court, for die purpose satisfying itself tb’lt 
Revision of decrees and a decree or Order made in any, case 

orders of Courts of Small decided by a Court of Small Causes ■'> 

was according to law, may call for the V, 
case, and pass such order with respect thereto as it thinks fit. • 

26. [ JHepealed ip Ac/ X. oj t888f 5, 4JI 


27. Save as provided by this Act, a decree or order ma^e 
Finality of decrees aad under the foregoing provisions of this 
Act by a Court of Small Causes shall 
be final. 


CHAPTER V. 
SuPFLKSaRZAL PROVISIONS. 


’ V 


l C-t- 

28. (/) A Court of Small Causes shall be subjecf to tiiei- '» '/ 
Snbwdination of Courts of administrative control of ihe 
Small Causes. Coiut. and to the superintendem^S’’ '' 

the High Court, and shall—. r’ 

— ' f , > .'V 

See s. 158 of the latter Act *'“"*’* ^ 

^^tShouJdnourbetakentoappIy to the Umlta&n (Act DC..; . 

i SiftfnOWs # lOil and tiiIa t DwjIm vt tit ^ ' A ' 
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COMTBMTS. 


Sbctions. 


Sbctiohs. 


26. Probate of copy where original 

exists. 

27. Administration until will pro- 

duced. 

( 6 ,)’—Gi‘anl 5 for tko Ust and Btn^i 
0/ Others having Right, 
sS. Administration with will annexed 
to attorney of absent executor. 
Sg,* Administration with will annexed 
to a'torney of absent person, 
who, if present, would be en- 
titled to administer. 

30, Administration to attorney of 

absent person entitled to ad- 
minister in ease of intestacy 

31. Administration during minority 

of sole executor or residuary 
legatee. 

33. Administration during minority 
of several executors or residuary 
legatees. 

33. Administration for use and benefit 

of lunatic. 

34. Administration pendente Me. 


(c )— Pbr Special Purposes, 

3$. Probate limited to purpose speci- 
fied in will 

36. Administration with will annexed 

limited to particular purpose. 

37. Administration limited to trust- 

property 

38. Administration limited to suit 

39. Administration hmited to pur- 

pose of becoming party to suit 
to be brought against executor 
or administrator. ^ 

40. Administration limited to col- 

lection and preservation of 
deceased’s property. 

41 . Appointment, as administrator, 

of person other than one who, 
under ordinary circumstances, 
would be entitled to adminis- 
tration. 


49* 


(d )— Graw/s mth Exception, 
Probate or administration with 
will annexed subject to excep- 


tion. 


43. Administration with exception. 

[e,)— Grants tftlw Rest, 

44. Probate or administration of 

rest. 

(/.)— Granfr of Effects unadmms’ 
tered, 

4 5. Grant of effects unadministered. 
45. Rules as to grants of effects un- 

admimstered. 

47* Administration when limited 
grant expired, and still some 
part of estate unadministered. 


CHAPTER IV. 

Altbration and Rbvoc\t[o.x or 
Grants. 


48. What errors may be rectified by 

Court 

49. Procedure where codicil discover- 

ed after grant of administra- 
tion with will annexed 

50. Revocation or annulment for just 

cause 

" Just cause.” 

CHAPTER V. 


Or THB Practice in orahxing and 

RBVOKING PROBATBS AND LETTERS 

or Administration. 


furisdiction of District Judge m 
granting and revoking pro- 
Imtes, &c. _ , . . 

Power to appoint .1, 

District Judge to deal with 
non-contentious cases. 

District Judge's PO"*” “ 

grant of probate and admmis- 

DiSS“ittdge may 
to produce testamentary P 

Prowedings of District J«d^* 
Court in relation to ptOD 
and administration. 
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(c) the practice and procedure of Courts of Small 

Causes, 

(d) appeal from certain orders of those Courts and revision 

of cases decided bf them, and 
(<) the finally of their decrees and orders subject to such 
appeal and revision as are provided by this Act, 

applies to Courts invested, by or junder any enactment for 
the time being in force, with the juiMiction of a Court of Small 
Causes, so far as regards the exercise of that jurisdiction by those 
Courts. 

(a) Nothing in sub-section (/), with respect to Courts invested 
with the jurisdiction of a Court of Small Causes, applies to suits 
instituted, or proceedings commenced, m those Courts before the 
date on which they were invested with that junsdicuon. 


88. A Court mvested with the jurisdiction of a Court of 
Apptouonof Act and Sm^ Causes With respect to the exercise 
Code to Conrt so mvested of that jurisdiction, and the same Court 
as to two Courts. mth respect to the exercise of its juris- 

diction m suits of a civil nature which are not cognizable by a 
Court of Small Causes, shall, for the purposes of this Act and the 
Cede of Civil Ftoceduie,* be deemed to bediffeient Courts. 


Modification ol Code as S4. Notwithstanding anything in 
so applied. the last two foregoing sections,— 


(a) when, in exercise of the jurisdiction of a Court of Small 
Causes, a Court invested with that jurisdiction sends 
a decree for execution to itself as a Court havmg 
jurisdiction in suits of a civil nature which are not 
cognizable by a Court of Small Causes, or 

(^) when a Court, in the exercise of its jurisdiction in suits of 
a civil nature which are not cognizable by a Court of 
Small Causes, sends a decree for execution to itself 
as a Court invested with the juris^ction of a Court 
of Small Causes, 


the documents mentioned in section z 24 f of the Code of Civil 
Procedure shall not be sent wife the decree unless, in any case, 
the Court, by order in writing, requires them to be sent. 


* Act V. of 1908. 

^ " '■rderriog to rule 5 , Order XXI. of Act V. 

of 1908 (the Code now m force}.— s. 158 of tiiat Act. 
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COHXENXS. 


SiCTIONS. 

go. Power of executor or adtninisira' 

> tor to dupose of property. 
gu Purchase by executor or adminis* 
trator of deceased's property, 
ga. Powers of several executors or 
administrators exetcisable by 
one 

93. Survival of powers on death of 
I ono of several executors or 

administrators. 

94. Powers of administrator of effects 

unadministered. 

95. Powers of administrator during 

minority. 

gfi. Powers of married executrix or 
administratrix. 


CHAPTER VI 1 

Of the Duties of an Exccu* 

' TOX OR Aouinistrator 

As to deceased's funeral cere- 
monies. 

Inventory and account 
Inventory to include property 
in any part of British India. 
As to property of. and debts 
owing to, deceased 
Expenses to be paid before all 
I debts 

Expenses to be paid next after 
such expenses. 

Wages for certain services to 
be next paid, and then other 
debts. 

Save as aforesaid, all debts to 
be paid equally and rateably 
Debts to be paid before lega- 
cies. 

Bx6cutor 0^ adniinistrator not 
bound to pay legacies without 
indemnity ... 

Abatement of general leracies 
Executor nottopay one legatee 
'in preference to another. 
Non-abatement of specific lega- 
. cy when assets sufficient to psy 
dehtSr 


97 « 

98. 

gg. 

loa 

■101. 

X02. 

103 

104- 

los 

lofi. 

.1 

107 > 


'loS. 


Ssctions. 

109, Right under demonstrative 
legacy when assets suiHcient 
to pay debts and necessaiy 
expenses. 

xto. Rateable abatement of specific- 
legacies. 

III. Legacies treated as general for 
purpose of abatement 

CHAPTER VIII 

Of the E\scdtor's Assbvt to 
A Legacy, 

1 X2. Assent necessary to complete 
l^atee's title 

113 Effect of executor’s asseut to- 
specific legacy 
Nature of assent 
XI4. Conditional assent 

115 Assent of executor to his own 

legacy 

Implied assent 

11 6 Effect of executor's assent 

117 Executor when to dehver lega- 

cies 

CHAPTER IX. 

Of the Payment and Appobiion- 
mcnt of Annuities. 

1 18, Commencement of annuity when 
no time fixed by will, 
no. When annuity, to be paid quM* 
terly or monthly, first falls 
due. 

t 20 . Date of successive paymente 
when first payment directed 
to be made within given tini®» 
or on day certain 


.pporngiiDieiu wwoi* - — - 
dies between times of paymeii*^ 

CHAPTER X. 

Of the Investment of Funds to- 
PROVIDE for Legacies 

lai. Investment of sum 

where legacy, not speafi , 
given for life. 
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fd) asmtfofineposse»HunuM»-.-'r— --r -T 3*- 

of an interest in socb proper^ J f < *' ‘Jt“ S i 

U1 a saft for the partition of imntoveMile proper^; i > v .x,,? . ' v 
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i^themor^ge, 

immoveable prop.- „ ‘u > 

(7) a soft for the asseasment, eohancemeot, abatement, or apportion' 

ment of the rent of immoveable property 5 . . ,. 

(8) a suit for the recovery of tent other than house-rent, nnlessfte'' 

IndeoftheConrtofSmailCanaei has bam expressly invested by ^i 
S Government with authority to exercise jurisdicuon with reapbd' 
thereto, ■ ' 

(9) a suit concerning the lialniily of land to be assessed to ^dr 
revenue, 

(10} a suit to restrain waste i 

(n) a suit for the determination or eoforcement of any other tight toy 
ot interest in, immoveable property ; ' ' 

(ra) a suit for the possession of an hereditary office, or of an interest 
in such an office, inclnding a suit to establish an excindve or periodically* 
recurring right to discharge the functions of an office ; 

(13) a suit to enforce payment of the allowance or fees respectively 
.-yiiai mahkana and haU, or of cesses or other does when the cesses ordnes 
are payable to a person by reason of his interest in immoveable property, 
or in an heteditety office, or in a shrine or other reli^ns institution ; 

(14) a suit to recover, from a persin to whom compensation has been . 
paid under the Land Acquisition Ai^ 1894,* the whole or any part of tb"' 


(15} a suit for the speciSc performance or rescission of a contract; 

(id) a suit for the rectificatiQo or cancellation of an instrument ; , 

(17) a suit to obtain an injunction ; 

(18) a suit relating to a trust, including a suit to make good, ont'^of 

the general estate of a cteoeased trustee, the loss occasioned byabreach'bf 
tmst, and a suit by a co-trustee to enforce, against the estate of a deceas^' 
tmst^adahnforcotttnbntion; ' ' 1' 

(19) a suit for a declaratory deeree, not being a snit institute nnder 
section 383 or secdon ssaf of the Code of Civil Procedure ; „ 

' ' i’”‘l \ ‘c 

* The reference to Act X, of 1870 has been alteied'in'accocdance tritfi'< ' 
Act I. of 1894, s. a (3). ■. ' a* 

t For “secfioas83orsecaott33a" read ‘'tfletfig or tnles*loo^;ioili' ^ 
& t03 of Order XK.l“Su 1. of Act V, (the new C^e).' - ‘ ’ 
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COKTBMTS. 


Sbctioms. 

152. Giant of piobate or administra- 

tion to supersede eertideate 
under Act XXVIl. of iSdo, or 
Bombay Regulation VIII. of 
1837. 

153. rAmendmanl of Court Fees Act 

{VILo/iSfOjj Repeated iff 
the Succession Certtfeale Act 
(vn.oftaag) 


Sbctioms. 

ij4. Amendment of Hindu Wills 
Act, 1870. 

155. Validation of giants of piobate 

and administration inade m 
Lower Burma 

156. Amendment of Limitation Act, 

1877. 

157 Surrender of revoked probate 
or letters of administration. 


V 
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(34) a suit on a policy of insatanee, or for the recovery of any 
pieminm paid under any such polity ; 

(35) a suit for compensation'^ 

(a) for loss occasioned by the death of a person caused by actionable 
vrcong, 

[h) for mongful arrest, restraint^ or confinement ; 

(c) foe malicious prosecution ; 

(d) forhbel; 

(e) for slander; 

if) for adultery or seducUon ; 

for breach of contract of betrothal or promise of marriage ; 

(A) for inducing a person ro breah a contract made with the 
plaiatiS; 

(t) for obstruction of an easement or diversion of a watetcourse; 

(/■) for illegal, improper, or excessive distress or attachment; 


m for improper ^est under Chapter XXXIV ‘of the Code of 
Civil Procedure, orm respect of the issue of an iniunction 
wrongfully obtained under Chapter XXXV* of that cSde jS 

(38) a suit relating to maintenance ; 

other successor iiuiT; commumy, or to hts heir or 

land.ievenue,viIlage.eapenses,andothJSr ^ afterpayment of 

paymmt made if mouey^due^m ^ of a 
joint property, or a member of d undiSded * manager of 

ment made by him on account of the pr^wt^^r fJmUy ® 


KfX 



B 


PROBATE AMO ADMINISTRAMOK, 


[ActV 


2 . Chapters 11. to XIIL, both inclusive, of this Act, shall ap- 
Personal application. P?, of every Hindu 

. Muhammadan, Buddhist, and person 
«empted under section 33a of the Indian Succession Act, 1865“ 
dying before, on, or aftej the said first day of April 1881 : 

t Provided that nothing herein contained shall be deemed to 
render invalid any transfer of property duly made before that day° 


/'-I beyond the limits of the towns of 

Calcntta, Madras, and Bombay, and the territories' for the tnni^ 
being administered by the Chief Commissioner of British Burma,} 


and no High Court, in exercise of the concurrent lunsdiction 
over such local area hereby conferred, 

shall receive applications for probate or letters of administra- 
tion until the Local Government h^, with the previous sanction of 
me Governor>General in Council, by a notification in the official 
Gazette, authorized it so to do.§ 


• Act X of iSfis- 

T • ^ The Hindu Wills Act (XXl. of 1S70) applies, m the cases of Hindus, 
^inas, Shikhs, and Buddhists, in the territories subject to the Lientenant' 
uo'vernor of Bengal, and in the towns of Madras and Bombay. 

t Read now Lower Burma {see the Upper Burma Laws Act), XX. of 
XooD, 8 4 The Chief Commissioner is now Lientenant Governor of Bur- 
ma Proclamation dated nth April, 1897, Gaeeite o/Itidta, iSffl, Pt. 
L, p. aoi. 

$ The following Courts have beeu authorised to receive applications 
for probate or letters of administration within the areas mentioned, name- 
ly.— 

' in Bengal-^the High Conrt at Calcutta, thronghout the territones 
subject to the Lieutenant-Governor of Bengal, all District 
, , Judges, as defined in the Act, within the said territories , and 

. . such Judicial Officers as the High Conrt may, fmm tune to 

, time, appoint as District Delegates (see Caleutia Gaeette, 

i88r, Pt. I,p 445); 

in the Andaman and Nicobar Islands — the Court of the Deputy 
^ ^ Superintendent and the Conrt of the Chief Commissioner 

' ’ ' {see Gaeeite 0/ India, 1881, Pt I,p 214), 

^ in Assam — the High Court at Calcutta, throughout Assam , all Di^ 

■” trict Judges, as defined in the Act, within the Province, aM 

■ * such Jndicid Officers as the High Court aiaf from bme to 
time, appoint as District Delegates (see Assam Manual of 
Local Rules and Orders, Ed. 1895, p. 180}; 
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* 

of that Act, and any other person who has not completed lus age 
of eighteen years ; and “minority" means the status of any such 
person : 

“win "means the legal declaration of the intentions of the 
testator with respect to his property which he desires to be earned 
into e&ect ^ter his death : 

“ codicil " means an instrument made in relation to a will, and 
explaining, altering, or adding to its dispositions. It is considered 
as forming an additional part of the will : 

“specific legacy" means a legacy of specified properly: 

“ demonstrative legacy ” means a legacy directed to be paid 
out of specified property : 

“probate" means the copy of a will certified under the seal of 
a Court of competent jurisdiction, with a grant of administration to 
the estate of the testator : 

“ executor" means a person to whom the execution of the last 
will of a deceased person is, by the testator's appointment, confided: 

'“administrator” means a person appointed by 
authorily to administer the estate of a deceased person when mere 
is no executor; and 

“ District Judge ” means the Judge of a principal Civil Court of 
original jurisdiction. 


CHAPTER n. 

Of Gramt of Probatk asd Lsttbrs of AniUHisxxATtoS.* 

4 . The executor or administrator, as ‘he case my b^^a 

such. of the deceased person vests m 

such. 

But nothing herein contained shall vest ta an 
idmiiustrator any property of a deceased person whmh 
wise have passed by survivorship to some other persoit ^ 

' • Compare Act X. of 1865. Ft XXIX. As to 

„i„,staUoa^ndprotete3 tothe Adniimstratot-General, see 

Orator-General's Act ( 11 . of 1874). 
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If dilfereat executors' are appointed by the codicil, the pro* 
Procedure when difterent bate of the will must be revoked, and a 
evecutors appointed by codi* nev probate granted of the will and the 

codicil together. 

11. When probate has been granted to several executors, 

Accrual oC representation them dies, the entire re* 

to surviving executor. presentation of the testator accrues to 

the surviving executor or executors. 

12. Probate of a will, when granted, establishes the will 

... from the death of the testator, and ren* 

Effect of probate. intermediate acts of the 

executor as such. 


To whom administration 
may not be granted. 


18. Letters of administration can 
not be granted to any person who is a ' 
minor, or is of unsound mind. 


14. Letters of admunstration entitle the administrator to all 

Effectofletterso£adm.n«. rights belonging to the a» 

tratwn. fectually as if the administration nau 

been granted at the moment after his death. 

15. Letters of administration do not render valid any inter- 
Acts not validated by ad- mediate acts of the administmtor tiding 

ministration. to the diminution or damage or tne in 

testate's estate. 

16. When a person appointed an executor has not 

Grant of admin^tration £ LSdIo 

where executor has not re- tion shall not be granted to a y 
nounced. person until a citation has been is ^ > 

calling upon the executor to accept or renounce his executorship, 

except that, when one or more of on 

have proved a will, the Court may, 
Exception. jy of the SurviVOr 

have proved, grant letters of administration witnout citing those 
have not proved. ' 

. 17. The renunciation may be made !" *®^“S®Srthe 

Form 'and effect of re- J«dge, or made,- 

nunciationrf executorship. perwn probate of the 

.. [lall preclude him from ever thereafter applying P 
will appointing him executor. 
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THE INDIAN REGISTRATION ACT, iqo8: 
act no. XVI. OF 1908. 

Passed by the GovESNO&GsNmt. op India w Coiracit. 
Meetwtd Hn Excdkac^s Assent on the i8ih December tgo8. 


An Act to consoHdaie tie Enactments relating to the Itegisiralfon 
of Documents. 

Whereas it is expedient to consolidate the enactments relatini^ 
■Eo the registration of documents'^ It is hereby enacted as follows : — 

PART L 

FasuuDiARy. 

Short btie, extent, and 1. (/) This Act may be Called the 
commencement. Indian Registration Act, 1908. 

(a) It extends to the whole of British India except such dis»* 
Iricts or tracts of country as the Local Government may, with the 
previous sanction of the Governor-General m Council, exclude from 
its operation, 

(j) It shall come into force on the first day of January 1909. 

2 . In this Act, unless there is any' 
DeSmtions. thing repugnant in the subject or con- 

text, — 

(/) “addition" means ',the place of residence, and the profes- 
9on, trade, rank, and title (if any) of a person descnbed, and, in 
;the case of a Native of India, his caste (if any) and his father’s 
nam^ or, where he is usually described as the son of his mother, ' 
then his mother’s name : 

(a) “ book ’’ includes a portion of a book and also any number 1 
of sheets connected together wth a view of forming a book or 
qportion of a book: 

(j)« district "and “sub-district,” resjjectiTCly, mean 'a district 
and sub-distnct formed under this Act; 

, (^) “District Court” mcludes the High Court m its ordinary 
‘Original civil jurisdiction ; ^ 
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23. When^ithe deceased has died intestate, administration of 
To whom administration his estate may be granted to any person 
may bn granted. who accordmg to the rules for the distri- 

bution of the estate of an intestate applicable m the case of such 
deceased, would be entitled to the whole or any part of such de- 
ceased's estate. 

When several such persons apply for administration, it shall 
be in the discreiion of the Court to grant it to any one or more itf 
them. 

When no such person applies, it may be granted to a creditor 
of the deceased. 


CHAPTEa m. 
Of Ldiited Grants.*' 


(aj — Grott/s ImtUd in JDurafutt. 


24. When the will has been lost or mislaid since the testator's 
Probate of copy or draft of death, or has been destroyed by wrong 
ifost will. or accident, and not by any act of the 

testator, and a copy or the draft of the will has been preserved, 
probate may be granted of such copy or draft, limited until the 
onginal or a properly authenticated copy of it be produced. 


25. When the will has been lost or destroyed, and no 
Probate of contents of lost Copy has been made, nor the draft prfr 
or destroyed will. served, probate may be granted ot its 

contents, if they can be established by evidence. 


28. When the will is in the possession of a person residing 

Probate of copy where ori- 0“^ the province in 
ginal exists. for probate is made, who has refined or 

neglected to deliver it up, but a copy has been transmitted to me 
executor, and it is necessary for the interests of the estate tnat p * 
bate should be granted wthout waiting for the arrival of ‘he origins , 
probate may be granted of the copy so transmitted, Iimiteo u 
the will or an authenticated copy of it be produced. 

27. Where no will of the deceased is forthcoming but there 
Administration until will »8 reason to beUeve that there IS a w£l 
pvoductd» m esistsDCdi 


UCU6VC - — 

letters of administration 


♦ Compare Act X. of tB6s, Pfc XXX. (o) to (/}« 
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( 2 ) The Branch Inspectoi*Geaeial of Sindh may hold si* 
multaneously any other office under Government. 


5. (/) For the purposes of this Act, the Local Government shall 
form districts and sub*districts, and shall 
Districts and sub-districts, prescribe and may alter the limits of such 
districts and sub-districts. 


( 2 ) The districts and sub-districts formed under this section, 
together with the limits thereof, and every alteration of such limits, 
shall be notified in the local official gazette. 

(j) Every such alteration shall take effect on such day after the 
date of the notification as is her^ mentioned. 

6. The Local Government may appoint such persons, whether 
Registrars and Sub-Regis- pnbhc officers or not, as it thinks proper, 

' V « T. “ Registrars of the several districts, 
and to be Sub-Registrars of the several sub-districts, formed as 
atoresaid, respectively. 


* 7. (/) The Local Government shall establish in every district 

' Offices of Ri^strar and an office to be Styled the office of ffie 
u egistra^ Registrar, and in every sub-district an 


The Local Government may amalgamate with anv ofHcf> 
of a Registrar any office of a Sub-RW%ubor2e ”^tS 


8. (/) The Local Government may also appoint officers to be 
"“norsofRegistrau'ou- ‘^“led Inspectors of Registration-offices 
2^7 pr.Wb. ie d.iB of «,oi: 


^ M «roh ebon b. ,„bo,d™. ,0 i. 
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case of the decLedfbe*!' mijL o?l!S^ **** 

^nted to the person to whom the care oEh,s estate Js been com® 
mitted by competent authority, or, ,f there be nos?ch perw“to 

fit to appoint. for S u e 

until he attains maionty or 
becomes of sound mn.d as the case may be; 

- 84. Pending any suit touching the validity of the will of a 

^Administration pendettie deceased person, or for obtaining or 

d adm,ni.«,o„, d»'S«i,7.p5S'X riMot 
the estate of such deceased person, who shall have all the rights 
and powers of a general administrator, other chan the right of 
distributing such estate , and every such administrator shall be 
subject to the immediate control of the Court, and shall act under 
Its direction. 

(c)—For Special Purposes. 


85. If an executor be appointed for any limited purpose 
Probate limited Co purpose specified in the Will, the probate shall be 

specified m will. limited to that purpose j and, if he should 

appoint an agent to take administration on his behalf, the letters of 
administration, with the will annexed, shall accordingly be limited. 

86. If an executor appointed generally give an autbori^ to an 
, Administration with will Attorney to prove a will on bis behalf, 
annexed limited to particular and the authority is limited to a parti- 

cular purpose, the letters of administra- 
tion, with the will annexed, shall be limited accordingly. 


87. Where a person dies, leaving property of which he was- 
Administrahou limited to the sole or surviving trustee, or m which. 

trust-property. he had no beneficial interest on his own. 

account, and leaves no general representative, or one who is unable 
or unwilling to act as such, letters of administration, limited to 
siich properQr, may be granted to the beneficiary, or to some other 
person on his behalf. 

88. When it is necessary that the representative of a person 
Administration limited to deceased be made a party to a pending 

suit. suit, and the executor or person entitlea 


* Sift Read '* rules." 
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14. r /I Subiect to the approval the Gowinor-General in 

^ Government may 

.^cers. deems proper to the registering^ceis 

appointed under this Act, or provide for their remuneration by fees, 
^rnftrtiv hv fees and uartlv by salaries. 


(a) The Local Government may allow proper 
for the several ofi 5 ccs under this Act. 


15. The several Registmrs and Sub-Registrars shall use a 
seal bearing the following inscription m 
Seal otfegistenng officers. and in sucb Other language as 

the Local Government directs: “The seal of the Registrar (nr 
Sttb.Regiattar)o£ 


16 . (r) The Local Government shall provide for the office 0! 

Regirter books and fire every registfiring officer the books necea- 
groof boxes. sary for the purposes of this Act. 

(3) 'Ihe books so provided shall contain the forms from time 
to time prescribed by the Inspector-General, with the sanction of 
the Local Government, and the pages of such books shall be conse- 
cutively numbered in print, and the number of pages in each book 
shall be certified on the title-page by the officer by whom such 
books are issued. 

(j) The Local Government shall supply the office of every 
R^isirar with a fire-proof box, and shall, in each district, make 
suitable provision for ffie safe custody of the records connected with 
die registration of documents in such district. 


P.ART 1 II. 

Of RKaisTKABr.E Docinims. 

17 . (/) The following documents shall be registered, if the 
Doenments of which regis* property to which they relate is situate 
tration IS compulsory. m a district m which, and if they have 
been executed on or after the date on which. Act No. XVI. of 
1864 or the Indian Registration Act, it66 ,• or the Indian Re^ 
tration Act, 1871, for the Indian Registranon Act, 1 877,1: or ffiia 
Act came or comes into forc^ namely,— 


f ActlU, 0! 1877, 


* Act XX. of 1866. 


t Act VII. of 1871. 
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[d.}^Granli with Exuplton. 

42>5Whcnever the niture ol the case requires that an excep> 

ProbatTlor ad.n.n.strai.on, ‘'9" probate of a vn|l or letters 

with wiU annpxcdj subject to o£ ftuQiinistrfttion With tbo Will unnexedy 
exception, shall be granted, subject to such escep- 

tion. 

43. Wnenever the nature of the case requires that an ezeep* 

Administration with e«ep. t'on be made, letters of administration 
tion. shall be granted, subject to such excep- 

tion. 

ft.J— Grants of tht Rest, 

44. Whenever a grant, with exception of probate or letters of 
Probate or administration administration, with or whboul the wiU 

o£ the rest. annexed, has been made, the person en- 

titled to probate or administration of the remainder of the deceased s 
estate] may take a grant of probate or letters of administration, as 
the case miy be, ot me rest of the deceased’s estate. 

(P^Qrants of Effects unadmtmstered. 

45 If the executor to whom probate has been granted has 

Grant o! effects unad- 

ministered. unadminisiered, a new representaiivc 

may be appointed for the purpose of administering such part or we 
estate, 

46. In granting letters of administration of an estme not fog 

JESS"— 

grants, and shall grant letters of administration to those perso 
only to whom original grants might have been made. 

47. When a limited grant has expired b 7 efiawion ^ 

. , . or the happening of the event or co 

g«»cr 0. S 

»me part o? estate unad- a sail some part of the deceMe 
Sered. unadministered, letters of fdnun ^ 

shall be granted to those persons to whom original gra 
have been made . 


I 
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in immoveable piopeity, but merely creating a right 
to obtain another document which will, when exe> 
cuted, create, declare, assign, limit, or extinguish any 
such right, title, or interest; or 

(vi) any decree or order of a Court and any award ; or 

(vii) any grant of immoveable property by Government ; or 

(viii) any instrument of partition made by a Revenue* 
officer; or 

(is) any order granting a loan or instrument of collateral 
security granted under the Land Improvement Act, 
1871,* or the Land Improvement Loans Act, 1883 
or 

(x) any order granting a loan under the Agriculturists’ Loans 

Act, 1884,^; or in^ument for securing the repayment 
of a loan made under that Act; or 

(xi) any endorsement on a mortgage-deed acknowledging 

the payment of the whole or any part of the mort- 
gage-money and any other receipt for payment of 
money due under a mortgage when the receipt does 
not purport to extinguish the mortgage; or 

(xii) any certificate of sale granted to the purchaser of any 

property sold by public auction by a Civil or Reve- 
nue Officer. 

(j) Auffiorities to adopt a son, executed after the first da? 
of January 1873, and not conferred by a will, shall also be regi^ 


Documents of which re- 18 . Any of the following docu- 
gistration is optioaai. ments may be registered under this Act 
namely, — *■ 


(a) instruments (other than instruments of gift and wilis> 
which purport or operate to create, declare, assign 
limit, or extinguish, whether in present qr m future* 
any right, title, or interest, whether vested oy contm* 

gent, of a iralue less than one hundred rupees, to or 
in immoveable property ; ^ j raor 


* Act XXVI of 1871. ^ 

t Act XII. of 1884. ‘ 


Act XIX. of 1883. 
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been^cued^** w»thoat citing parties who ought to have 

(c«) The tyill of which probate was obtained was forged or revoked 

W A. obtained letters of administration to the estate of B ashi» 
widow, but It has since transpired that she was never married to him. 

(e) A has taken administration to the estate of B as if he had died 
intestate, but a will has since been discovered 

(/’,) Since probate was granted, a later will has been discovered. 

(g) Since probate was granted, a codicil has been discovered, which 
revokes or adds to the appointment of c'cecutors under the will 

(A) The person to whom probate was, or letters of admi n istTahon 
were, granted has subsequently become of unsound mind 


CHAPTER V. 

Of the PrACIICB in GEANriNO AND REVOKING PROBATES AND 
Letters of AoiiiNiSTRATioN.* 

51. Tne District Judge shall have jurisdiction m granting 
Jurisdiction of District and revoking probates and letters of 
Judge w granting and re- administration in all cases within hia 
voting probates, &c. district. 


52. The High Court may, from time to time, appoint such 

Power to appoint Delegate judicial officers Within any district as It 
of District Judge to deal with thinks fit to act for the District Judge 
non-conientiuus cases. js Delegates to grant probate and- 

letters of administration in non-contentious cases within such local 
limits as it may, from time to time, prescribe : 

Provided that, in the case of High Courts not established by 
Royal Charter, such appointment be made with the previous sanc- 
tion of the Local Government. 


Persons so appointed shall be called “District Delegates." 


58. The District Judge shall have the like powers and 
District Judge's powers ns authontJ ‘0 


to grant or probate and ad- 
ministration. 


probate and letters of administration, 

..MM.... and all matters connected therewith, as 

are by law vested in him in relation to any civil suit or proceeding 
depending m his Court. 


* Compare Act X of i86s, Pt- XXXI , as amended by Acts XXIIIr 
of 187s and VI. of 1881. 
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roads and other proper* 
occupancies, and also, 
a Goveinmenc map or 

suiv^. 

W No non-testamentary document containing a map or plan 
of any property comprised therein shall be accepted for wgistrauon 
unless it is accompanied by a true copy of the i^p or plan, or, m 
case such property is situate in several districtSi by such number 
of true copies of the map or plan as are equal to the number of 
such districts. 

22 (/) Where it is, in the opinion of the Local Government, 
OescnptioD of houses snd practicable to describe houses not^ being 
laud by refennce to Govera* houses in towns, andiands by reterence 
ment maps or surveys. to ^ Government map or survey, the 
Local Government may, by rule made under this Act, require that 
such houses and lands as aforesaid shall, for the purposes of section 
31, be so described. 

(3) Save as otherwise provided by any rule made under sub* 
section (/j, failure to comply with the provisions of section 21 , 
sub>section (3) or sub-section { 3 ), shall not disentitle a document 
to be registered if the discripdon of the propeny to which it relates 
is sufiBcient to identify that propeny. 


situate, and by their superficial contents, the 
ties on.which they abut, and their existing 
whenever it is practicable, by reference to 


PART IV. 

Of the Tcik of Peesestatios. 

23. Suli^ecl to theprowsions contained in sections 34, 35, and 
Tune lor presenting docu* Utl document Other than a Wlii eha!^ 

^ be accepted for registration unless 

presented for that purpose to the proper officer within four months 
from the date of its execution : 

Provided that a ropy of a decree or order may be presented 
within four months from the day on which the decree or order 
was made, or, where it is appealable within four months from the 
day on which it becomes final. ® 

24. Where there are several persons executing a document at 
Documenls executed by dlSerent times, SUCh document 

t^on within four months from the date 
of eacb execufion. 
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disposed of more justly or conveniently in another district, or, 
where the application >s for letters of administration, grant 
them absolutely, or limited to the property within his ovra jurist 
diction. 


58. Probate and letters of administration may, upon appli' 
Probate and letters of ad.> cation for that purpose to any District 
ministration may be granted Del^ate, be granted by him in any case 
by Delegate. jn which there is no contention, if it 

appears by petition (verified as hereinafter mentioned} that the 
testator or intestate, as the case may be, at the time of his death, 
had his fixed place of abode within the jurisdiction of such 
Delegate. 


59. Probate or letters of administration shall have effect 
Conclusiveness of probate over all the property, moveable or im- 
or letters of administration, moveable, of the deceased throughont 
the province in which the same is or are* granted, and shall be 
concluave as to the representative title against all debtors of the 
deceased and all persons holding property which belongs to him, 
and shall afford full indemnity to all debtors paying their debts, 
and all persons delivering up such property to the person to whom 
such probate or letters of administration shall have been granted : 

f "Provided that probates and letters of administration 
granted — 

(0) by a High Court, or 

(1) by a District Judge, where the deceased at the tune of 

his death had his fixed place-of abode situate wimin 
the j'urisdiction of such Judge, and such Jiw? 
certifies that the value of the property . 
beyond the hmus of the province does not exc 
ten thousand rupees, 

shall, unless otherwise directed by the grant, have like effect 
throughout the whole of British India." 


60 ±(/) Where probates or letters of 
have been granted by a Court with the effect referred to 

♦ The words “or are" have been inserted by the Repealing and 

Amending Act (XII of 1891) , , . „ 4.1 vill. of 

t This proviso has been aubstituted for the original by 

S. 60 has been re-enacted by Act VIII. of 1903. 
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either in the office' of the Sub-Registrar in whose sub-dlstnct the 
dicLent wL executed, or in tne office of any other Sub-Registrac 
-under the Local Government at which all the perrons executing and 
claiming under the document desire the same to be registered. 

(a) A copy of a decree or order may be presented for regi^ 

tration n the oLe of the Sub-Registrar m whose sub-distnct the 

ongLl decree or order was made, or where the decree or ord^ 
dols not affect immmeable property, m the office of any other Sub- 
■Registrar under the Local Government at which all the persons 
claiming under the decree or order desire the copy to oe registered. 


80. (r) Any Registrar may in his discretion receive and 
register any document which might be 
Registration by Registrars registered by any Sub- Registrar subordi- 
in certain cases. Date tO him. 


( 2 ) The Registrar of a district including a Presidency-town 
and the Re^strar of the Lahore District may receive and register 
any document refereed to in section 28 without regard to tne 
situation in any part of British India of the property to which the 
document relates. 


31. In ordinary cases the registration or deposit of documents 
TOier*ls Actshdlbeirad.onljatliie 
for deposic at pnvate re- office of the officer autnonzed to accept 
sidence. the Same for registration or deposit : 


Provided that such officer may, on special cause being shown, 
mtend at the residence of any person desiring to present a docu- 
ment for registration or to deposit a will, and accept for registradon 
or. deposit such document or wdl. 


PART VI. 

Of Prsssktikg Documexts foe Registeatiox, 

82. Except in the cases mentioned m section 31 and section 
Persons to" present docu- ®^®ty document to be registered 
menis for registration. Under this Act, whether such registration 
be compulsory or optional, shall be presented at the proper regis- 
tration-office, — 

(a) some person executing or claiming under the same, 
or, in the case of a copy of a decree or order, claim- 
ing under the decree or order, or 
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tbe time of the testatoi^s death ; 

that the writing annexed is his last will and testament, or as the 
case may be; 

that it was duly executed ; 

the amount of assets which are likely to come to the peti> 
tioner’s bands ; 

and, where the application is for probate, that the petitioner is 
tbe executor named in the will. 


In addition to these particulars, the petition shall farther 
state,— 

when the application is to the District Judge, that the deceased, 
at the time of his death, had a fixed place of abode, or had some 
property, situate within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the de- 
ceased, at the time of his death, had a fixed place of abode within 
the jurisdiction of such Delegate. 


“ When the application is to the District Judge «nd any portion 
of the assets likely to come to the petitioner's hands is situate in 
another Province, the petition shall further slate the amount of 
such assets m each Province and the District Judges within whose 
jurisdiction such assets are situate."* 


68. In cases wherein the wiH, copy, or draft is written in 
In what cases iraes'at.on any language Other than Engteb or 
of wtl to be annexed to than that in ordinary use in P^“ea 
petition. ingg before the Court, there shall os ® 

translation thereof annexed to the petition by a transla'or of t e 
Court, if the language be one for which a translator ' 

- V«i5=li.. of O', 'f ■‘‘•/'ll. 0“P£ 

by person other than Court any other language, then by ® 

translator. competent to translate the J - 

which case such translation shall ne 

verified by that person in the following manner • 

do declare that I read and perfectly mderstand the 

language and character of the original, and that the 
true and accurate translation thereof." 


• This para has been added by Act VIII. of ip03- 


08.3 ' '‘ •..‘-^--SKGlSmTlOK../ ;.',iW. N, '-il'-,*: 

himself go to the house of the^/pei8oa;p,uiportfDg^f6^efthe:pria- 
cipal, or to the iaii in which he >is confiiie4> and<',*^piine,?him, ,01 
issue: 

^TJ ^ *”'• — • ’/ ^-1 " *’ t - » 

proved by the production or it without further proof, when 'i^pur^ti 
on the &ce of it to have been executed before, anU authcmticated 
by, the person or Court hereinbefore mentioned' in that 

84 . (/) Subject to the proidslons contained in this ]^rt^' and 
Enquiry b^ore re^babon in sections 4X, 43, 45, 60, 7$, J 7 l 88, and 

11 be 


89, no document shall be re^stered o^< 
der this Act unless the persons encuting such document ortheu 
representatives, assigns, or agents authorized as aforesaid, appem 
before the registering officer within the time allowed for pre^ta< 
tion under sections 33, 34, 35, and 36 : ' * .M -i 

Prowded that, if, owing to urgent necessity or unavoi&ble 
acddent, all such persons do not so appear, tne R^istrar, in cases 
where the delay in appearing does not exceed four mnnfiii , 
direct that, on payment of a fine not exceeding ten ti mes the 
amount of the proper registration-fee, in addition to the fine if 
any, payable under secbon 35, the document may be registered, * 

.. 01 

c?) The registering officer shall hereupon— 

(«) enquire whether or not such document was executed bv 

XSr* ^ 

( 3 ) sati^ him^ as to the idenU^r of the persons aoneurinls 

-tat si 

W ta the case my penoe app«„tog u . f' -" 

five, assign, or agent, satisfy himself of 

such person so to appear. of 

sub-roaion ^(0*^marbrto^ed*with^*‘s“b *0 

forthwith forward it to the RegistraT to who«^f Sor^a^ 

'' xoD&4!a: 
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66. The petition for probate or letters of admmhtratioa shall, 
‘ Petition for probate or ad- aU cases, _ be subscribed bythepeti- 
ministration to be signed and tloiier and his pleader, if any, and shall 

be verified by the petiuoner m the 
following manner, or to the like effect:— 

“I, AS, the petitioner in the above petuion, declare that 
what IS stated therein is true to the best of my mfoimation and 
belief.” 


67. Where the application is for probate, or for letters of 
Verification of petition for administrauon, with the will annexed, the 
probate by one witness to petition shall also be verified bv at least 

one of the witnesses to the will (when 
procurable) in the manner, or to the effect, following 


" I, CjD, one of the witnesses to the last will and testament of 
the testator mentioned in the above petition, declare that I was 
present, and saw the said testator affix his signature (or 
thereto (as the case may be) (or that the said testator acknowledged 
the writing annexed to the above petition to be his last wll and 
testament in my presence)." 


68. If any petition or declaration which is hereby requited 

Punishment for false aver- to be verified COnteinS any 
meat in petition or declara- which the person making the vermcauo 
tion. knows or believes to be false, such per- 

son shall be subject to punishment according to the provisions o 
the law* for the time being in force for the punishment ot gwns 
or fabricating false evidence. 

Dtoc J.ds. 

amine petitioner in person, for the District Judge or DiSt 

gate, if he thinks fit, 

to examine the petitioner in person upon oath, and also 

to require further evidence of the due execution of ^ 
right of the petitioner to the letters » 
require further evidence, ministration, as the case may be, an 

to issue citations calling upon all persons 
. i-i t/i in any interest in the estate of the o 

spert proceedings, to come and see the proceeamg 

fore the grant of probate or letters of administration. 




87. ‘He oicer or Cooit, receipt of Ae-^^ fee' 
OfieecorCoittttoitsittand pijsble m sodk cases, 'issntf' Ae 
casseseniceotsornffloos. summons accordingly, and c^' ft &> 
be served upon the person whose appearance is so required ' ‘ ; 

Fasoos eampt from a|^ SB* {^} (*} ^ peiSOn who, by tet^ , 
pearaace at (^uiia&n. SOtt Ot bodily infirmi^, w imah^B , 

“**• riah or serious InconsenienceitoappeaF' - 

at the tegtsttation.office^ or 
(i) a person b ]3il under cis3 or criminal process, ot 

(f) persons exempt by law from personal a ppearai^i^g in Qwtt 
and who would, but far the provision nest herei^et 

required to appear bpeatm at the r^;ktati(a-offic^ ' 

shall not he required so fa appear. 



PART Tin. 

flsusisa I 

M WU. I* 

BetsoaaenStfcd to present <» otherwee, nnctara^ 

wai8and««l»nbe»hS ^ ai^ 

ta} 1 he donor or, afier his deaib e ’ j 

toadopt.orfaeadoptS.^rliStT'^ *«**»J*y 
Snb.RegistrarfertS2. ^ ^ ^ >^.^,W‘&giatBr » > 
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Sxplan^wn.—'Bij “ contention " is iin rii»T!atood the annMP, 
of any one m person, or by his recognized ajent or 
duly appaiutsd to act ou Us behalf toippose to. iracSd!.|!^ 

74. In every case in which there is no contention, but it an- 
Power to transmit slate- pears to the District Delegate douhtfni 

tention. tration should or should not be granted 

♦n il-s. „ I- . “7 question arises in relation 

to the grant, or applwation for the grant, of any probate or letters 
of administration, the District Delegate may, if he thinks proper 
tmsmit a statement of the matter in question to the District Judire’ 
who may direct the District Delegate to proceed in the matter°of 
the application according to such instructions as to the Judge mav 
forbid any further proceeding by the Dis- 
ict Delegate m relation to the matter of such application, leaving 

Ae Judge*^^ ™ question to make application to 


75. In eveiy case in which there is contention, or the District 
Procedure where there is IS of Opinion that the probate 


contention, or District Dele- 
gate thinks probate or letters 
of administration should be 
refused in his Court. 


or letters of administration should be 
refused in his Court, the petitioa, with 
any documents that may have been filed 
therewith, shall be returned to the person 
by whom the application was made m order that ihe same may be 
presented to the District Judge ; unless the District Delegate thinks 
it necessaiy, for the purposes of justice, to imoound the same, 
which he is hereby authorized to do , and, in that case, the same 
shall be sent fay him to the District Judge. 


76. Whenever it appears to the Judge or District Delegate 
* Grant of probate to be un- probate of a Will should be granted, 
der seal of Court. he shall grant the same under the seal 

of his Court in manner following: — 


“I. 

Form of such grant. 


, Judge of the district of 

\pf Delegate appointed for granting pro* 

bate or letters of administration in {htre 


insert ihe limits of the Delegate’s jurudKtida)'] hereby make known 
that on the day of . ’u the year 

, the last will of , late of • 


t 



•sEigoS.] 
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ar, 

45 . (i) If, on the death of a testator \mo has deposited a 
Ptocee^s on death o£ sealed cover under secdon 43, appli- 

dopoaoi. cation be made to the He^istrar ?ho 

holds it in deposit to open the sam^ and if die Reg^viar is sans* 
fied that the testator is dead, he shall, in. the applicant's presence^ 
open the cover, and, at the apphcast's etpense. cause &e contents 
theieof to he copied into his Book No. 3.* 

(a) When sach copy has been made, the Regisasx shall te* 
deposit the original trill. 

46 . (r) Nothing hereinbefore contained affect die pro* 
Sariog of cctbia eoacb* visions of section 339 of ths IndUnStto* 

aents and powers of Courts- cesaon Act, iSoy,** Or ot seodoa Si of 
the Probate and Administindon Act, iSSi,'f’ or the povret of any 
Court by order to compel the ptodaction of any vrill. 

(a) When ai^ such order is made, the Registrar shtUj 
the udil has been already copied under secuon ^5. open the cover, 
and cause the voll ro be copied into his Book Na 3, and make a 
note on such copy diat the original has been removed into Corns 
m pursuance of the order aforesaid. 


PART S. 

Os TSS Estecis oE.REGisrainos asd Nox-asatsrsaiioi*. 

47 . A Mgisteied document shall operate aom the nme no® 

ruaeficom wluci tegistaf which it wotdd ^ve 

rfdocumen:^«ut«. operate if no registraffon thereof h^d 

been required ormade,andnotfromthstmfeo£its r^IstrSiT 

48. AU uon-testameutary docom^ts duly registered under 
Begtsteted docoasafe wr Act, aun t^ating to anv U'Queii!' 

^|J^«ao^eabIeQrinmo7^4%b^^ 
menis. take effect agjinst any oral agteeagat 

nuless rthere the agreemsS 

or fallowed by delii^ ^ ^ accontpaaied 


£&ct of Qoo.*R2tsiintiQa a,q \r_ j 

of documents ceciuired to be . uOCuuient recffiredb? SSO*- 

Wtobere^terads^— * 

• AckX.o!iSff3. 
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account of the said property and credits within one year from the 
date, or within such further tune as the Court may, frm tmeto tmt 
appoint^' * 

78. Every person to whom any grant of letters of admimstra- 
Administration-bond. committed, and, if the Judge so 

, , person to whom probate is 

granted, shall give a bond to the Judge of the District Court to 
inure for the benefit of the Judge for the time being, with one or 
more surety or sureties, engaging for the due collection, getting m, 
and administering the estate of the deceased, which bond shall be 
in such form as the Judge, from time to time, by any general or 
special order, directs. 


79. The Court may, on application made by petition and on 
Assifinment of admimstra- being satisfied that the engagement of 

tion-bond. any such bond has not been kept, and 

upon such terms as to security, or providing that the mon^ received 
be paid into Court or otherwise, as the Court may think fit, assign 
the same to some proper person, who shall thereupon be entitled 
to sue on the said bond m his own name as if the same had been 
originally given to him mstead of to the Judge of the Court, and 
shall be entitled to recover thereon, as trustee for all persons inter- 
ested, the full amount recoverable in respect of any breach theieoL 

80. No probate of a will shall be granted until after the ex- 
Time before which probate piration of seven dear days, and no 

jsr administration shall not letters of admimstration shall be granted 
be granted. jjjg expiration of fourteen 

clear days, from the day of the testator or intestate's death. 

81. Until a public registry for wills is established, eveiy Dis- 

Fihng of original wills of Judge and District Delegate shall 

which probate or administra- file and preserve, among the records or 
ton, with will annexed,grant- fais Court, all original wiUs of which pro- 
bate or letters of administration, with the 
will annexed, may be granted by him; and the Local Government 


* The italicized words en^ng s, 77 have been substituted for the 
words " he having undertaken to administer the same and to make a true 
inventory of the said property and credits, and to exhibit the same in tins 
Court at or before the expiration of six months from the date of this grant, 
and also to render a true account of the said properly and 
one year from the same date," by the Brobate and Administration Act i « 

of 1889)1 S' 13* 


^'X9oS>!I* 


'.f" 




^ V* 




Book;, 

Book 4— “Ifiscellaneons R^ika;" f «// 
Br-Io the offices of Rejpttais— • . -. 'f V-'fu' 

Book 5-*“ Register of Depoa'ts of Wills."' ’/ i 

(s} In Book 1 shall be entered or filed all documents ;o. 
memoranda registered under sections tj, i 8 , and 89 , r^chj relate 
to immoTeable proper^, and are not wills. 

(3) 


property. 

{f) Nothing in this section shall be deemed to require more' 
than one set of books where the office of the Registrar has‘ been’ 

amalgamated with the office of a Snb.Regi3trar. > ' 

52. (/) (n) The day, hour, and place of presentafion, and.' 
DnKes of rc^sterin; of- She agnatureof every person presentine 
docomeot pn- a document for registration, shall btf.' ■ 
endorsed on every such dneiimiine ^ 
the time of presentmg it; 

(f) ^jectto the provisions contoed in sectioo 6a everv 
foment acted to registration shall, without unnecessary d^ 

and anthenticated at such intend 

r 

58. All entries in each book shaU be numbered in a coi&''. 

^tohe Mated wtive senes which shall commence auif 

beingcommem«d at the bS“of?d^ 

54. livery office in winch any of the books h^befbre 
^Coroteateandoo. a» k^, t^' shall be^ 

of such books; and everv^tiv ctmfent? ' ‘ 

fet _a8_ practicabb. imSiatS 
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of the Court to make an order refusing, for reasons to be recorded 
by It in writing, to grant any application for letters of administration 
made under this Act. 

86. Every order made by a District Judge or District Delegate 
Appeals from orders of Dts- by Virtue of the powers hereby conferred 

trict Judge. upon him shall be subject to appeal to 

the High Court under the rules contained iii the Code of Civil 
Procedure* applicable to appeals. 

87. The High Court shall have concurrent judisdiction with 
Concurrent jurisdiction of the District Judge in tue exercise of all 

High Court. the powers hereby conferred upon the 

District Judge. 


CHAPTER VI. 


Of thr Powers of an £.XKcim>R or .ADviHiSTRATOR.t 


88. An executor or administrator has the same power to sue 
In respect of causes of ac* respect of all causes of action that 

tion surviving deceased, and survive the deceased, and may exercise 
debts due at death. powers for the lecovery of debts 

due to him at the time of his death, as the deceased had wnen 
living. 

89. All demands whatsoever, and all rights to prosecute or 
Demands aud nghtsofsuit defend any suit or other proceeding, eE' 

of or against deceased sur- jsting in favour of or against a person at 
Vive to and against executor jjjg ^ine of his decease, survive to and 

or a minis rator. ag^st his executors or administiators, 

except causes of action for defamation, assault as defined m the 
Indian Penal Code, or other personal injuries not causing the 
death of the party, and except also cases where, after the death or 
the par^, the relief sought could not be enjoyed, or granting i 
would be nugatory, 

nitatrahon. 


A collision takes place on a railw^ in consequence of to 

default of Ae officials, and a passenger » severely hurt, but not so 
cause death He afterwards dies without having instituted any suit 
cause of action does not survive. ^ 


* See now Act XIV. of i88z. 
j* Compare Act X. of i8d5i Pt. XXXIIl. 





SSQlSTSAXlOKJt ' 

- t. 

\ * * A 



(5) Sttbiect to the same proviidoiis, copies o{4eQ&t^3% 'Bclol; 
No. 4, and in the Index relating thereto, wall befl.grybii'fto any 
person executing or claiming under the docuniehts to'.whic^ such- , 
entries respecdvdy refer, or to his agent or representative.' . 

(^) The requisite search under this section for entrijes in'^B^ks 
Nos. 3 and 4 shul be made only by the registering office” 

All copies given under this section shall be ^gnik an '4 
sealed by the registering officer, and shall be admissible for thq 
purpose of proving the contents of the origmal docdments. > 


i 

1 i 


(B)r“As io tie Procedure on admUting h R^isimim. > 

08. (/) On every document admitted to registratton, other 
than a copy of a decree or order, oti 
Particuiaisto be endorsed *0 » registermg officer under 

on documents admitted to section 89, there Shall be endorsed from 
r^tration. time to lime the foUo'iring particdar^ 

namely — 

(a) the signature and addition of eveqr person admitting 
the executiou of the document, and, if such execution 
has been admitted by the representative, assign, or 
agent of any person, the signature and addition of 
such representative, aasign, or agent; 

(J) the si^ture and addition of every person examined 
in refermce to such document under any of the orovi 
sions of this Act; and ^ ^ 

(c) any payment of Moey or delivery of goods made '^fi 
the presence of the rostering officer in reference to 

r^L?S admissioa/bl 

it, ■’“sMittheameifaM.iidotseiiioteof 

“ 1» on tl» 
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92 Wlicn tliere are several executors or adminiatutors, the 
Powers of several exe- powers of all may, in the absence of 

cutors or administrators ex- any direction to the contrary in the 
*ruseable by one. ^y,ij q, of administranon, 

be exeicispd by any one pf them who has proved the will or taken 
out adminisciaiioii. 

lUmirahons. 

[a ) One of several executors has power to release a debt due to the 
deceased. 

{b ) One has power to surrender a lease 

{c ) One has power to sell the property of the deceased, moveable or 
mmoveable. 

{d ) One has power to assent to a legacy. 

(e) One has power to endorse a promissory note payable to the 
deceased 

(/.) *1 be will appoints A, B,C, and D, to be executors, and directs that 
two of them shall be a quorum. No act can be done by a single executor. 

93 Upon the death of one or more of several executors or 
Survival of powers on administrators, all the powers of the 

death of one of several exe- office become, m the absence of any 
cutors or adraiuistrators. direction to the contrary m the will or 
grant of letters of administration, vested in the survivors or survivor. 

94. The administrator of effects unadministered has, with 
Powers of administrator of respect to such effects, the same powers 
effects unadministered. as the Original executor or admmistrator. 

Powers of administrator 95. An administrator duiins 
during minority. nty has all the powers o£ an ordinary 

administrator. 

96. When probate or letters of administration shall hare 
Powers of married exe- been granted to a married woman, she 
cutrix or administratrix. has all the powers of an ordmaiy exe- 
cutor or administrator. 



which snch peison is not acqsaintedj intsiiHi^^dJ'to Mm in 
langfoage with which he is acqu^nted, > and, if< hejadinits the 
tectness of snch notei it shall be<slgn^ by ^e Kj^ling (^ceri 

is) Eireiy sndi note so signed shall be adii^ble''{bt'fhfr 
purpose of proving that the statements therein recor d^ were made 


, ■ ' 1 

{C)r-Spmid d«Ha oj StA-lRtgisirar, ■ » Mp' 

04. Every Sub-Registrar, on rep'stering a non-testamehtag 
PNcednie nlitn dacu- document rdadng to immoveable pro* 
“**■ 5?^ “‘'“ate “ Ms own sn^ 

mwflf, and M the endorsement and certificate (if any) thereonw 
thf “* Sub-Registrar snbordinate to. 

SfrtfTn sub-dlstrict any part d 

lB6. (/) Every Snb-Reg^stmr, on registeting a non-testamen- 

^ “> Mnnoveable 

ral^bicts. proper^ Situate m more districts ii»»»r 

isatoate othSin^ diScrtethfw v" 

iii t ii j ' tB “® ® ™ch his own snb-dkrict is 


ikTa^ after reg^!^ating dd^ument re.- 
trar*shaffS\PW.tiie^ 

snboi^nate to himself in „£ ^ Sab-Registfari, 

If issituate. ‘”’^*^«i??7Partofthe Sp^'* 
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99. In all cases where a graai has been made* of probate or 
Inventory to inLlude pro- letters of administration intended to have 
^wtyjnanypait of British effect tiiroughoiit the whole of British 
‘ India, the executor or admmulraler* 

shall include in the inventory of the effects of the deceased all his 
moveable or immoveable propeny situate in British India ; 

and the value of such properly situate in each province shall 
be separately stated in such inventory ; and the probate or letters 
of administration shall be chargeable with a fee corresponding to 
the entire amount or value of the property affected thereby, where- 
soever situate within British India. 


100. The executor or administrator shall collect, with reason- 
As to properly of, and able diligence, the property of the de- 
debts ouine tu, deceased, ceased and the debts tliat were due to 

him at the time of his death. 


101. Funeral expenses to a reasonable amount, according to 
Expenses to be paid before tbe degree and quality of the deceased, 
all debts. and death-bed charges, including fees 

for medical attendance, and board and lodging for one month 
previous to his death, aie to be paid before all debts. 


102. The expenses of obtaining probate or letters of ad- 
Expensestobe paid next ministration, including the costs incurred 
after such expenses for, or in respect of, any judicial pro- 

ceedings that may be necessary for administering the estate, ate to 
be paid next after the funeral expenses and death-bed charges. 


103. Wages due for services rendered to the deceased within 
Wages for certain services three months next preceding his death 
to be next paid, and then by any labourer, artisan, or domestic 
other debts. servant, are next to be paid, and ihen 

the other debts of the deceased, according to iheir respective pri- 
orities (if any). 


Save as aforesaid, all debts 
to be paid equally and rate- 
ably. 


104. Save as aforesaid, no cre- 
ditor IS to have a right of priority over 
another. 


* In s 99, the italicized woWs “ a grant has been made ’ have teen 
substituted for the words, " it is sought to obtain a grant,” by the jemm 
and Administration Act {VI of iSSpJ, s i 6 , and the italjazsd ^o™ * ' 
minislrator-” has been substituted for the words " the person applying 
administration,” by the same Act and section. 


(Q declaring vbat Iangia^ ‘shyb'bV,d«mraito,'bec(mt<' 
oontyasedineach-^etj- 

(f) declaring what territo^l ^risions shall be ij^ci^izw 
under section at ; 

(d) regnlating the amonnt o! fines timpoMd'under; section^ ' 
*5 ®<i 34) respectively; ’ ■ V ■ . j ',[> 

(() legulating the enicise of the discietionTepoBe'diin-the 

TO(rittav}naf.Affid<iav -r ' « * 


(g) r^olating the authentication by Re^sttats auk' Sulci' 

Reuistren at iho hnntni t»n> In -1 v 


under section 51 ; 

(i) declaring the particulars to be contained in Iwiern W 
I, II., in., and IV, respectively; ' ■ 

(0 declaring the holdajs that shall be observed in 
registration-offices; and, > 1 .'™ 

01 genetrily. regulating the proceedings of theRegstog 

End Sob-RensfrarfL . t 




(a) The rules so made shall be submitted 'to the Local 

shati be pubhAed in the official gaaette, and, on publKTriJ ’ 
have effect as if enacted in this Act. ^ ““ 

70. The InspectinsGeneral may also, in theBterer«,nf kt, ‘ 

' "tvlt 


part xn. 

-^ns&israK. 

71. {/) Every Sub-Re^strar refurinst to leeiidii'.’!.' ■ j’ ■ n) 

tw wftiMl to re- eacept on the jttonnd^^i.* 
aster to U recorded. Bkijf the property (0 

^istri^shall make an ord« tf 

fet su^ order in his Book Na a 



38 


PROBATE AND ADMINISIRAnON. 


[Act V. 


Jttustrattoa. 


a ® “ diamond nag, valued at 500 rupees, and to C 

nJ ^ °° ™P®®S* w found necessary to sell all the 

payment of debts, are only i,ooo rupees, 
01 this sum, Rupees 333 3-4 are to be paid to B, and Rupees 66fi-io 8to C* 


111* For the purpose of abatement, a legacy for life, a sum 
'Legacies treated as general appropriated by the Will to produce au, 
for purpose of abatement. annuity, and the value of an annuity 
when no sum has been appropriated to produce ir, shall be treated 
as general legacies. 


CHAPTER VIII. 

Or THE Executor’s Assent 10 a Lsqact.* 


Assent necessary to com* 112. The assent of the executor' 
plete legatee’s title. IS necessary to complete a legatee's title 

to his legacy. 


llluairaHotts. 


(a ) A, by his will, bequeaths to B bis Government Paper, which is in 
deposit with the Bank of Bengal The Bank has no authority to deliver 
the securities, nor B a right to take possession of them, without the assent 
of the executor 

( 4 ) A, by his will, has bequeathed to C his house in Calcutta in thfr 
tenancy of B C is not entitled to receive the rents without the assent of 
the executor 


113. The assent of the executor to a specific bequest shall 

Effect of Executor’s assent suflficient^ to divest his 5 ? 

to specific legacy. ecutor therein, and to transfer tee suo* 

jeet of the bequest to the legatee, unless the nature or the circum- 
stances of the property require that it shall be transferred in a parti- 
cular way. 


This assent may be verbal, and it may be either express 
or implied from the conduct of the ex- 

Hature of assent. 


ecutor. 


• Compare Act X of i86Si Pt XXXV. The Proyfoaama^ 
^ to an executor apply also to an administrator with the mil an 
See s, 140, ittfia. 





REGUTBAim 


3 * 


(}) 'Whether the reqiurements of the taw for the time being 
in force have been complied with on the part of the 
applicant or person presenting the document for 
re^tration, as the case may be, so as to entitle the 
document to relation. 

75 > (r) If the Registrar finds that the document has been 
Order by R^nitai to re- c 3 cecuted, and that the said requirements 
sntet and procedure thereon, have been complied with, he ^atl order 
the document to be registered. 


' (a) If (he document is duly presented for registration within 
thirfr days after the maldng rf such order, the re^steting oflicer 
shall obey the'same, and dieteupon diall, so far as may be pt a c t i - 
cable, follow the procedure prescribed m sections 58, 59, and 60. 

(5) Such registrabon shall take efiect as if the document had 
been registered when it was first duly presented for registration. 

[4) The Registrar may, for «ia pnrpose of any enquiry under 
section 74, summon and enforce the attendance of witnesas, and 
compel them to give evidence, as if he were a Civil Court ud be 
my also direct by whom the whole or any part of the costs of any 

recoverable as 
Cod. o! M 

Otdw of wfusal by Re- ntt/AV n . 

SBirai. #0. (r) Every Registrar refusing— 

«■) 10 a dacommt ^ thg gnmi da 

«d.SrS.Sc* 1 'AtjT' 

person executingor daiV’unS'r^e f^'“‘‘“ *>7 

unnecesmry delay, give him a copy of the realTSj^SiS?''’"' 

(a) No appeal hes from anv ordpi- ‘ . 
section or section 72. ^ ^ ® Registrar under this 

77 . (/) Where the Registrar refuses to order fh. .r 
Suit mease of order of re* to be tsgisteted nnAar 

altw^idn. , ®ss*«ea, under seefinn m 

7 S.W 7 P.B™ *2, 
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Effect of executor’s assent. 


116. The assent of the executor to 
a legacy gives eSect to it from the death 
of the testator. 


lUuslrattoiis. 

(a } A legatee sells his legacy before it is assented to by the executor. 
The executor’s subsequent assent operates for the benefit of the purchaser, 
and completes his title to the legacy. 

(3 ) A bequeaths i,ooo rupees to B, with interest from his death The 
executor does not assent to tnis legacy until the expiration of a year from 
A’s^death B is entitled to interest from the death of A. 

117. An executor is not bound to pay or deliver any lagacy 
Executor when to deliver the expiration of one year from the 
egacies. testator's death. 


lUtairaltoat 

\ by his will directs his legacies to be paid within six months after his 
death. The executor is not bound to pay them before the expiration of a 
year 


. CHAPTER IX. 

Of the Payment and apportionment of Annuities* 

118. Where an annuity is given by the will, and no me is 
Commencementof annuity ^d forits Commencement, U shall 

when no time fixed by will. mence from the testator s death, and the 
first payment shall be made at the expiration of a year next alter 
that event. 

119, Where there is a direction that the annuity shall be paid 

«... . Ml,. nn.d Quarterly or monthly, the first paymen 

When annuity, to be Mid 4“*”*®* / ' , r .u. grjt 

quarterly or monthly, first shall be due at the end “ 

&Ustdne. quarter or first month, as the case may 

be, after the testator's death, and shall, if the ««utor thmk fij 
be paid when due ; but the executor shall not be bound to p y 
tdl the end of the year. 


. Act X. of . 864 R. pXV’' JMfS Si- 

an executor apply also to an administrator with the wiu 

s. 148, 



SHtation. 


■ mhkmk: . , 31 

.i" 

All fees for Ihei^iratlMMoaom^fiiwderitii^Aet 
ijable on pw slali bsipkjable oa thsoiresraiaSon. n? 


PARTXI 7 . 
Os PiKAniB. 


81 . Every re^edog oicer appointed onder this ‘fiici and 
Peulty bt hcmectly peisoD employed h bis officft^ 
mdoismg, copiu;, the purposes of this Act who bebe" 

translating, orreaisteiioaofanvdacDffleiit' 


, "OI** W4MIJ UUWUU16UI 

presented or deposited under its provisions, endorses, copies tn^ 
lato, or registers such docnmentin a manner which he knows 01 
believes to be incorrect, inten&g thereby to cause, or knowing it 
to be hkely tot he may thereby cause, injury, as defined m to 

Mian Penal Code,* to any person, shall be pnnBhable vrithimpriM^^^ 

nient tor a term which may extend to seven years, or whh fine, a 
witn ootn. . 

Penalty tor nakint' false 
stateinenti. delivering false qb 
copiei nr kanslatioiis, false VVOOBVer— 

p^nation, and abetment. 

(a) inten Wy mato juy false slatement, whether on oatl 
or not, and whetilerithna hun I t 


My oicer acting in executioa of tbb Act, in any 
proceeding or inqui^ under this Act; or ^ 

[i] intention^y delivers to a registering officer, in an»‘> 
proceedmg undw section 19 or secdon «,gbi» 

^y or tanslation of a document, or a bise copy r' " 
soap or plan; or »*«KSDpyr 


EL ^ document, or makes any admSm 
(J abets anything made punishable byjhis Act '• ’ 

H ,t ,• ' I. J I 




Hsn.igoi^ 
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if no such annuity can be obtained, then a sum sufficient to 
produce the annuity shall be invested for that purpose m such se- 
curities as the High Court may, by any general rule to be made 
from time to time, authorize or direct 

124. Where a bequest is contingent, the executor is not 
Transfer to residuary lega- bound to invest the amount of the legacy, 

tee of contingrent bequest. but may transfer the whole residue or 
the estate to the residuary legatee (if anv) ou his giving sufficient 
security for the payment of the legacy, if it shall become due. 

125. Where the testator has bequeathed the residue of his 

, ... estate to a person for life, with a duec- 

„onth«ltrf.al!beto««.dm.^» 
tion to invest in specified se- specified securities, SO much ot tiw 
curities. ggtjte as JS not, at the time of his death, 

invested in securities of the specified kind, shall be converted into 
money, and invested in such securities. 

126 Such conversion and investment as are contemplat^ 
by the last-preceding section shall he 
version and investraent. made at SUCh tlOieSf and in S 

ner, as the executori in bis discretion, thinks fit l 

and, until such conversion and investment ®ball be com 

Interest payable until in- Pleted. the the 

vestment. time being entitled to the '“COTe m 

fund when so invested shall receive interest at the rate c 

cent, per annum uoou the market-value (‘o 

the date of the testator’s death) of such part of the fund as shall 

not yet have been so invested. 

127. Where, by the terms of a bequest, the “Jggm 

to the immediate payment or p^ 
Procedure where nnnor en- r .jjg money or thing bequeaUveo, 
titW to immediate paymeot mmnr and there IS nO direction in 
or possession of bequest, and IS a minor, and there IS no 

no irection to pay to person the Will to pay It tO any P 

on his behalf behalf, the executor or admi » 

shall pay or deliver the sam^ i^ the Court ^ ‘ or letters 

bv whom, or by whose District Delegjate, the p j m the ac- 

of administration, with the d of the Court of 

count of the legatee, unless the tie Court Wards, the 

Wards; and, if the legatee be a ward of the i-our 
kgacy shall be paid into that Court to his acco , 





88 * \*J MWfcniM*'******'****^ ~-tQ y — -;» • ' , - 

o u tj *. not be .necessary for*.any.'o 5 ccr>w 
Go 7 eInmkorfcr%A(WBfet^a^^ 
tta Of cettaio puUic funo> General d Eei^, Medns,' dt^Bombay, ‘ 
tionaries. 5, jjy Qgcy Thatee* 6 ^'' 0 IcW - 

Afflignee, or for the Sheriff, Receiver, or Registrar'rf|'rpi, 
Contt, to appear in person or by agent at any ngistraffi^^ 
in any proceeding connected rritb the r^stratton of any instromei 
executed by him in his officiid capacity, or to agn as pibrided^ i 
section 58. ‘ ' 

(a) Where any instrument is so executed, the registering 
officer to nhom such instrument is presented for registration, may, 
if he thmtedt, refer to any Secretary to Government, 01 to 
officer of Government, AdminiatT!Ua^Geoeral, Official Tm^ 
Official Assignee, Shenff, Receiver, or Registrar, as the case may. 
be, for information resi^g the same, and, on bring satisfied 
of the execution thereof, shall register the instrnment. 


y-i f Q—m g « env 

Copiei cf certain orden, Loans Act, iSS},* shall Send a 
cerutotes, and instcnnunia copy of his Order to the registering 

the local limits of whose 
junsdiction the whole or any part of the 
land to be improved, or of the land to be granted as enilnte tal 
security, is situate; and such registering officer shall file the coov 
InhiaBookNo. 1. " 

(a) Every Court granting a certificate of sale of iamov^ 
able property under the Code of Qvil Procedure, 1908,+ sbal 
send a copy of such certificate to the raring officer mthin the 
local limits of whose jurisdiction the whole or any part of the 
mmomble ptop^ comprised m such certificate is ritnafe and'' 
■such officer shall file the copy in his Book No, t, , f, 

r^s Ac , shall send a copy of any instrnmeni.rriihiBb'i 
immoreable property is mortgaged for the purpose of secnfinn'’tli{ 
repayment of the loan, and, if any such propertv 
for the same purpose in the order'etantinn 

-ta ,»*». 

; 


‘•ActXIX.ofi883, 
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fund bequeathed between the death o£ the testator and the vestino' 
of the l^cy. “ 


Such income goes as undisposed of. 


Illutbraliotts. 

(a } The testator bequeaths the residue of his property to a minor, to 
be paid to him when he shall complete the age of i8 The income from 
the testator’s death belongs to A. 

(d.) The testator bequeaths the residue of his proper^ to A when he 
shall complete^ the age of i8 A, if he complete that age, is entitled to 
receive the residue The imcome which has accrued in respect of it since 
the testator’s death goes as undisposed of. 


130. Where no time has been fixed for the payment of a 
Interestwhennntimefived general legacy, interest begins to run 
far payment of general lega- from the expiration of One year from 
‘y* the testator's death. 


Excipliom. — (r) Where the legacy is bequeathed in sa'isfac* 
tion of A debt, interest runs from the death of the testator. 


(^) Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself m the place of a parent of the 
legatee, the legacy shall bear interest from the death of the testator. 


(j1 Where a sum is bequeathed to a minor with a direction 
to pay tor bis maintenance out of it, interest is payable from the 
death of the testator. 


ISl. Where a time has been fixed for the payment of a 
general legacy, interest begins to run 
from the time so fixed. 


Interest when time fixed. 


The interest up to such time forms part of the residue of the 
testator’s estate. 


Exception — ^Where the testator was a parent ora mote re- 
mote ancestor of the legatee, or has put himself in the place of a 
parent of the legates, and the legatee is a minor, the legacy sami 
'bear interest from the death of the testator, unless a specific sum 
is given by the will for maintenance, or unless the will contains a 
'i^iection to the contrary. 

132. The rate of interest shall be- 
six per cent, pet annum. 


Rate of interest. 



•« 1 . 






•'- .1 

ji. - / j 'i 

. > , -*< i ' 1 , ' 


' ,•/ 

' ^ '•f - V 

'■ ‘siG 


(a) All such docummls ‘anii‘maj« SjaUJ'-'fiir -the pmpoi^ 
of sections 48 and 49, be deemed to lave been -1^,. to w regis- 
teiedin accoidance vrito the ptovisidnif'c^ this Act ^ s ’ 

91 , Subject to such roles and the previous payment of such 
insiKctioa and capias o£ ^8 as the Government pr^iibw 
sttcb dacumeats, in this behali^ alL documents and 


the inspection of any- person applying to Inspect the sluxie, 
subject as aforesaid, copies cit such docomento shall be given to 
all peaons applying for such copies. • i 

t r 

92 . All rules relating to re^stration enforced in Lotm 
Burmese re^stnttaa*ndes Burma prior to the commpnc^ent^cf 
confirmed. the Indian Registration Act, 1877,* shaft 

be deemed to have had the force of lav, and no snir or’ other 
proceeding shall be nudntained against any officer or other person 
m respect oi anything done under any of the said rules. 

Rtpab, 

98 . (/) The enactments naeatigned m the schedule ate 
Repeals. repealed to the extent specified in the 

fourth column tiiereof. 

(a) Nothing herein contained shall be deemed to afiect any 
provis’on of any enactment in force in ai^ part of British Tndia, 
and not hereby mipiessly repealed. . - _ _Z 


* A^ III. of 1877. 
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’performed nichin the ume specified, unless the performance of it 
be prevented by fraud : m whicn case such furttier tune shall be 
allowed as is requisite to make up for the delay caused by such 
fraud. 

133. Wtien the executor has paid away the assets m legacies, 
When each legatee com- he IS afterwards obliged to discharge 
pellable to refund in propur- a debt of which tie had no previous no- 
tion. uce, he is entitled to call upon each 

legatee to refund in proportion. 

189.* Where an executor or administrator has given such 
, , notices as the High Court may, by any 

Distribution of assets. general rule to be made fiom time to 

time, prescribe for creditors and others to send in to him their 
claims against the estate of the deceased, he shall, at the expiration 
of the time therein named for sending m claims, be at liberty to 
distribute the assets to, or any part thereof in discharge of, such 
lawful claims as he knows of, and shall not be liable for the assets 
so distributed to .my persjn of wnoae claim he has not had notice 
at the time of such distribution , 

but nothing herein contained shall prejudice the right of any 
, , . creditor or claimant to follow the assets 

Creditor may Mow assets, thereof in the hands of the 

persons who may have received the same respectively. 

140. * A creditor who has not received payment of his debt 

Creditor may call upon le- call upon a legatee who Bcaj. 
gatee to refund. ed payment of his legacy to refunO, 

whether the assets of the testator's estate were or were not sulhciem 
at the time of his death to pay both debts and legacies and 
ther the payment of the legacy by toe executor was voluntary or 

not. 

141. If the assets were sufficient to satisfy all the legaclffl^ 

^ e j the time of the testator s death, a legatee 
When leratee, not Mtisnrf . , ^ received payment of his 

one paid m full to refund. refund, under the last-precedmg seciio^ 

cannot oblige one who has received Pay“cnt “ ® uKoTeh 

whether the legacy were paid to him with or without suit, al g 


* For limitation of suits to compel a f' 

the Limitation Act (XV. of 1877), Sch, II, No. 43 - 




48 


FKOBATE AKJ) ADUMISIRATION. 


LActV^ 


having discharged, at the expiration of the time therein named, 
such lawful claims as he knows of, may, instead of himself distri* 
butmg any surplus or residue of the deceased’s property to persons 
residing out of British India, who are entitled thereto, transfer, with 
the consent of the executor or administrator, as the case may be, 
in the country of domicile, the surplus or residue to him for 
distribution to those persons. 


CHAPTER XIII. 

Of the LiABiLin* of ax Executor or Administrator for 
Devastation.*^ 

146. When an executor or administrator misapplies the estate 
Liability ofexecutoror Ad- of the deceased, or subjects it to loss or 
immstiator for devastation. damage, he is liable to make gooa me 
loss or damage so occasioned. 


Jllttsfrabons, 


He IS 


(a ) The executor pays out of the estate an unfounded claim 
liable to make good the loss caused by the payment 

(4 ) The deceased had a valuable lease renewable by 
executw neglects to give at the proper time The executor is liable to m 
good the loss caused by the neglect. 

<e ) The deceased bad a lease of less value thau thereat payable 
but terminable on notice at a particular time The executor neglect g» 
the notice He is liable to make good the loss. 

147. When an executor or administrator occasions a loss to 

For neglect to get in any the estate by neglecting tO get “ 
part of property. ® part of the property of the deceas-O, 

is liable to make good the amount. 

lUustraltous. 

(« ) The executor absolutely releases a debt due to the decM^ 
solvent person, or compounds with a debtor who is able to p^y ' 
es^ecutor is liable to make good the amount so lost. 

( 4 ) The executor neglects to soe 
nlead the Act for the limitation of suits, f and the debt is thereby lo 
The executor is liable to make good the amount of the deb . 


Compare Act X. of 1865, Pt XL. 
t See Act XV. of 1877. 



ACT XX. OF l 863 

(Tlie ^filigioas Endowments Act, 1883).*^ 

Rkcbivsd the G.-G.’s Assent oh the ioth.Makce x863.j.t^ 




An Act io tnaile 3u Gmnmmi to divest itself of ike M<magentmt\ 
of RA^ous Endoamenis. ' < <' 

Whereas it is expe^ent to relieve the Boards of Revenue an^ 
the Local Agents, in the Presidency ^ 
Preamble. ]Port WiUiam in Beng^ and the P^ 

■sidency of Fort Saint Georg e, from the duties imposed on them . 

* This abort title baa been given by the Indian Short Titles Act (XIV, 

** *^or the Statement of Objects and Reasons of the Bill wMcb became 
Act XX. of 1863. see Calcutta GaeeiU, iMa, p. 753 } fw Pto^ings in 
Connell relating to the Bill, see iitd, Supplement, p. a8, and ihd, i 863 i 

^^Aat XX. of 1863 has been extended to Kanara by Bom. Act VII. of 
186s, which was specially passed for that purpose. 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874)1 to be in force in the foliowing Scheduled 
Districts, namely 

(i) The Oistrwts of Hazaribagh, Lohardi^, and Manbhnm, End 
Pargua Dhalbhum and the Kolhan in the District of Sing- 
* bhum {see Gaeette ef Judta, 1881, Pb 1 ., p. 504) s 

(a) The scheduled porbon of the Mirzapnr District (see Gaaette ef, 
India, 1879, Pt. I , p. 383) : > , 

(3) Taunsar Bawar {see Gaeette if India, 1879, Pt. I., p. 38®) : , , 

(4) The Distncts of Hazara, Peshawar, Koto, Bannn, Dera lamaij 

Khan, and Dera Ghazi Khan (see Gaeette ef India, i 885 ,' Pt. 
I., p. 361) : ' t ‘ 

(5) The Chia Commissionership of Assam (except the Nmtfa Lushai 
Hills) (see Gaaette India, 1897, Pt. I., p. 399). 


It has been extended, by notification under s 5 ^ t^ bat-mentioned 
Act, to the f 'ilowii^r Scheduled Oistricts, namely 

(1) Kumaon and Garhwd (see Gaeette of India I_ n. Aifii . 


(w ^ette oflnfiaa^^Vi. I, p. (Jofii t 



S. 33 applies to tile whole (d British Indfia. 
Hii000~i4-io*Z809> 
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ceitificate regarding such property is pending, the person to whom 
such grant is made shall, on applying to the Court m which such 
suit or proceeding is pending, be entitled to take the place o! such 
holder in such suit or proceeding: 

Provided that, when any certificate is superseded under this 
section, all payments made to the bolder of such certificate in 
ignorance of such supersession shall be held good against claims 
under the probate or letters of administration. 

153 . {Annadmuii 0/ Court Fees Act (VII, (/tSfo)} Rtptdtd 
hy the Succession Certificate Act (VII, o/iSSg)., 


Amendmentof Hindu Wills 154- The following amendments 

Act, iHjo, shall be made in the Hindu Wills Act, 

1870,'* (namely).— 

(a ) For the portion of section z commencing with the words 
"section 170 ” and ending with the words, “ administrator with the 
will anne.s'ed," the words, "and section 187," shall be substituted. 

(S.) The third clause of section 3 and the last clause of section 
6 shall be repealed. 

(f.) In section 6, for the words “one hundred and three and 
one hundred and eighty-two, ’ the words “and one hundred and 
three,” shall be subsututed. 


155 . All grants of probate of the will or letters of^mmis- 
Vahdationotgrantsofpro- traUon tO the estate of '‘“X 
bate and administration mads Hindu, Muhammadan, or Buddhist, or 
in British Bu/ma, person exempted under seebon 33* 

of the Indian Succession Act, 1865 1 which, before Act cocw 
into force, have been made in British Burmaj^t ? J '’J Tl be 
grant would have been lawful if this Act had been in forct., 
deemed to have been made in accordance with law. 

158 . In the second schedule to the Indian 

Jy— «or under the Probate and Administration Act, 18 1 
non 139, or 140” — ' 

• See Act XXI of 1870. 

I ^fnow ‘^Iver Burma " See the Upper Burma Laws .Act (XX, 
of 1886). s 4 





ft’' 

J'-', 


• 1 ' 

'l ^ 1 * ** t’ t ^ ' 

h respect of any proper^ ttlucbis special^ pto^d'-forundeT'' 
section at of this Act. ’ V • «)? 

8. The members of the said'coDomittee siian> be| appj^ted 
QgafificaUousd members &om among persons- pro^pg'jjlft 

of committee. teii^on for the purposes' d tshlcLW 

mosque, temple or otha religious establishment., ms founded op 
is nov msintained, and in accordance, so far as can be dscertw* 
ed, vith the general wishes of those who are interested 'in>;;h4 
maintenance d such mosque, templei or other r^^us 
ment. 

The appomtment of the committee shall be notifie d iu-tl» 
official Gazette. 

In t^er to ascertain the general wishes d such ia 
Asceriainmg wishes of respect of Such appointment the Local’^ • 
persons inter^ Government map cause an elecfion' to'' 
be held under such rules (not inconsistent with theproviaonstf ' 
this Act) as shmi be named by such Local Government* ■ ' ' , ' 

9. Every member of a committee appdnted as above sh^ ' 

Tenure of office, his office for life unless removed 

for misconduct or unfitness ; n 

ffld nosucb member shaH be removed esceptby an order 

of foe Cndl Court as herdnafter 
provided, 

10. Whenever any vamcy shall oocnr among the members' 

Vacandes to ba fiDed. “ * conmdttee appointed as abovt' »' - 

mninm. », member sbail be elected to fiil'the 

vacancy by die persons mteresled as above provided. '>‘i 

The remaining members of the comimttee shall, assd^Wl 
Proccdaro. Possible, give phbUc notice 

not be later than three W & a (fa,, which shaa'-‘ 

an election ofanrmSSfetil 

provided, under rules for d,rhVn= “‘««ted.as\above 

Local Goveruln^^' stall' beffiabedbvth.. 
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IS It *an ht the duty of every trustee, manager, and 
Duty of trustee, &c, as superintendent (rf a mosque, temple, or 
to^uats; religious establishment to which the 

orovisionsofthis Act shall apply to keep regular accounts of his 
receipts and disbursements in respect of the endowments and 
expenses of such mosque, temple, or other religious establisbmentj 


and it sha ji be the duty of every committee of management, 
appointed or acting under the authority 
and of committea. jjj,g jq require from every trustee 

manager, and superintendent of such mosque, temple, or otner 
religious establishment, the production of such regular accounts of 
such receipts and disbursements at least once in every year; and 
every such committee of management shall tbemsebes keep such 
accounts thereof. 


14. Any person or persons interested in any mosque, temple, 
Person interested may or rebgious establishment, or in the 
singly sue m case of breach perhirmance cf the worship or of the 
of trust &c. service thereof, or the trusts relating 

thereto, may, without joining as plaintiff any of the other per- 
sons interested therein, sue before the CivU Court the trustee 
manager, or superintendent of such mosque, temple, or religious 
estabbshment, or the member of any committee appointed under 
this Ace, for any misfeasance, breach or uust, or neglect of duty, 
committed by such trustee, manager, superiniendent, or member 
of such committee, in respect of tue trusts vested tn, or confided to, 
them respecttvely; 


and the Civil Court 
Powers of Civil Court. 


may direct the specific performance of 
any .act by such trustee, manager, 
superintendent, or member of a com, 
mittee, 


and may decree damages and costs against such trustee- 
manager, superintendent, or member of a committee. 


and may also direct the removal of such trustee, manaMr 
superintendeut, or member of a committee. 


15. The interest required in order to entitle a person to sue 

l«t-pK«dl.g seam need 

^ totte aeppan in .ta menegeoee? „ 
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PKOVXNCIAI. INSOLVENCY. 


[Aotlll. 


Sections.^) “property" includes any properly over which or the 
43. Pr profits of which any person has a disposing power 
which he may exercise for his own benefit . 

4 ' (/) “ secured creditor " includes a landlord who, under any 

enactment for the time being in force, has a charge on 
land for the rent of that land ; and 

(£>) “ the Court " means the Court exercising jurisdiction 
under this Act. 

(n) Save as herein otlierwise provided, all words and expres- 
sions defined m the Code of Civil Procedure'* shall have the same 
meanings as those respectively assigned to them in the said Code.* 

^ 8 . (/) The District Courts shall be 

Insolvencj-jurisdiction. Courts having jurisdiction under 

this Act < 


Provided that the Local Government may, with the previous 
sanction of the Governor-General m Council, by notification in the 
local official Gazette, invest any Court subordinate to a District 
Court with jurisdiction in any class of cases, and any Court so in- 
vested shall, within the local limits of its jurisdiction, have con- 
current jurisdiction with the Distnct Court under this Act. 

(3) For the purposes of this Act, a Court of Small Causes 
shall be deemed to be subordinate to the District Court. 


Acts of insolvency 


4. A debtor commits an act of in- 
solvency in each of the following cases, 
namely — 

(fl) if, in British India or elsewhere, he makes a IrMsfer trf 
his property to a third person for the benefit or nis 
creditors generally; 

(« if, in British India or elsewhere, he makes a transfer m 
hiB property, or of any part thereof, with intent to 
defeat or delay bis creditors ; 

(f) if, in British India or elsewhere, he makes ° 

his property, or of any part thereof, or of any 
therein, which would, under this or any other en 
meat for the time being in force, be void as a ^ 

nlffn t preference if he were adjudged an mao r 


* Act XIV. of 1883, 





'r/' 


' -'V : 

, It the Court shall be of-opinlonithat^ei ' 

benefit of itlie, trust. andima^no^J>artjr-to 
Coats. thB si^t is in fault, the Cqart.:maj^wder 

the costs, or such portion as it may consider just, to!' Be.paid ^ 
the estate. “ 

19. Before giving leave for institution of a suit, or, aftM Jeaye.*, 
j »c has been given, before any proceeding*^ 

coStsIf Kt tJha filed, is taken, or at any time whcn'the'Mltrs* 
pending, the Court may order the trustee, manager, or superinten- 
dfiDt. or any wf inber of ft cowtOJtteoi fts the cftso m&y bo, to filp*, 
in Cou'i the accounts of the trust, or such part thereof, as to the ■ 
Court may seem necessary. ’ / 


20. No suit or proceeding before any Qvil Court under'tbe \ 
Proceedings for criminal preceding secUons shall in any way. 
breach of trust. affect or interfere with any proceeding 

in a Crtidnal Court for criminal breach of trust. • 


Cases In which endow- 21. In any case in which any land, 
ments are partly for ie> or Other proper^ has been granted for 
Ugionsand partly for se- the support of an establishment partly, 
cular purposes. of ^ religious and partly of asecubr! 

character, 

or In which the endowment made for the support of an 
establishment is appropriated partly to relig.ou8 and p^y to 
secular uses, 


the Board of Revenue, before transferring to any trqstpe,* 
manager, or superintendent, or to any committee of management 
appointed under th<s Act, shall determine what portion, if any, ^ ; 
the said land or other property shall remain under the superintea^'^ 
dence of the said Board for application to secular uses, ^ I 


and what portion shall be tran>ferred to the superintendence '4 
of the trustee, manager, or supenmendent, or of the commidA ' - V 

“ * .w'-" 

and also what annual amount, if any, shall be charged o'n’tha 
land or other property which may be so transferred 'to tlie®sut)ei> 
intendence of the said trustee, manager, or superintendent “or of ’ 
the committee, and made papble to the said Board' or 'io the iS: 
agents for secular uses as aforesaid : ' i'-, u ' ^ > 

In every such case the provisions of this, tafeeeffectrS 

afj"' pi;OT> -SS ^ 



PSOVIKCUL EJSOEVSSCT. 


[Act III. 


Sstody; ** ^ wrested or imprisoned, where he is in 

“ insolvency. 

(o) his debts nmount to five hundred rupees; or 

0) he has been arrested or imprisoned in execudon of the 
decree of anj Court for the payment of money; or 

(e) an order of attachment in execution of such a decree has 
been made, and is subsisting, against ins prouerty. 

creditor shall not be entitled to present an insolvency, 
petinon agidnsr a debtor unless — 

fu) the debt owing by the debtor to tne creditor, or, if tvro 
or more creditors join in the petition, the aggregate 
amount of debts owing to such creditors, amounts 
to five hundred rupees and 

(3) the debt is a liquidated sum payable eitner immed i ately, 
or at some certain future time, and 

(e) tlie act of insolvency on which tne petition is grounded 
has occurred within three mourns before the pre- 
sentation of the petition. 

_ (j) If the petitioning creditor is a secured creditor, he shall. 
In his petition, either state that he is willing to relinquish his security 
for the benefit oi the credrors in the event of the debtor being 
adjudged Insolvent, or give an esumate of the value of bis secatiiy* 
In the latter case, be may be admitted as a petitioning creditor to 
the extent of the balance of toe debt due to him after deducting 
the value so estimated in the same way as if he were an unsecured 
creditor. 

(d) No insolvency-petition shall be presented against any 
corporation, or against any a«SQC’atiOQ or company, registered under 
any enactment for the time being in force. 

7. No petition, whether presented by a debtor, or by a cre- 

witj , e 1 . 4 - ditor, shall be witndrawn w,tnout the 
Withdrawal of petitions. Court. 

8. ’Where two or more insolvency-petihons are presented 

r j i- f , 1 ,.- against the same debtor, or where 

Consofidalwi. of petitions. presented against 







a 


RtCSTlD TBB G^Si 4SS8^ 

4 I.'-*!*** .. 


AW AM* fv m/itfmf vtwwv vm 

./amAS (t is es^edient to simplifj iheWnaerim^^l^ 

. ft«»bte. ^ bodies of pei 30 nsai^^t 6 || 3 B^ 

piupose of mamtainn^ re|i^^a|^'mn 
my bold properqr aqtdtd for sach purpose^ aqiijio 
the dissoluboo of each bodies and the adjnsunent pL tw%S(p 
and for the decision of certaiti questions telatuig to wrh'i^^ 
It is hereby enacted as foiioivs :— y^<p^ 


CpmneoceaMnt. 
Local extent 


Shut title. ®®y be.calfe^^^jii 

‘ Mgious Societies Act, i8So r," 

Commencement. , ^ «»“« 'WO^CM^ 

' /:■.'*« 

Local extent ’‘'®“ *» ‘•>6 

Indiajf ' ’.'/•■ '?>:W 

bat nothing herein contained shall apply . to ‘any^H^w 
iuhamm^ans or BadJnisis, or to any persool-'TAoifcJ&i 
jorernor-Geoeral in Ojoqjd may from tioie to time,'bj?a(teffS; 
non m the Gaaeue of fudta, es;laie fioia th« opeJJiicrAthi^ 

2. men any body of persons associated fSr 

Appointment nf new irar of tnaiiittlaing reliidoiBi vtb^tiiu!^^ 
net otnerwise acqaired, ornereauer,uiaa'ac5iJS| 


• t» Ct * 1 
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P50VINC1AL IKSOLVKHCy. 


[Act III. 


(ti't) a declaration of bis willingness to place at the dis> 
posal of the Court all such property save m so 
far as it includes such particulars (not being his 
books of account) as are exempted, by the Code 
of Cml Procedure,'* or by any other enactment 
for the time being in force, from liability to attach* 
ment and sale in execution of a decree. 

(a) Every insolvency-petition presented by a creditor or creditors 
shall set forth the particulars regarding the debtor specified in 
clause (^) of sub-section (/j, and shall also specify — 

(a) the act of insolvency committed by such debtor, toge- 
ther with the date of its commission; and 

(^} the amount and particulars of his or their pecuniary 
ciaim or claims against such debtor. 

12. (/) Where an insolvency-petition is admitted, the Court 
Procedure on admission shall make an order fixing a da'e for 
of pebtioo. hearing the petition. 


(a) Notice of the order under sub-section (/) shall be given 
to creditors by publication in the local official Gazette, and in such 
other manner as may be prescribed. 

(?) Where the debtor is not the peUtioner, notice of the order 
under sub-section (/) shall served on him m the manner pro- 
vided for the service of summons. 


18. At the time of making the order referred to m section 12 , 

against debtor. Ume before adjudication, the ’ 

either of its own motion, or on the application of any creoiim. 
make one or more of the following orders, namely— 

(/) order the debtor to give reasonable security br bs 
appearance until final orders are made upon the 
petition, and direct that, m default of giving such seen- 
nty^ he shdll be deteined i& the civil prison* 

fa) order the appointment of an interim receiver of the 
property of the debtor, or of any part thereof, 

(?) order the attachment by actual seizure of the 

^ any part of the property in the possession, or unuer 
the OTntroI, of the debtor, other than such 
(not being his books of account) as are exempted. 



ACT XXL OF i860 

(The Soeieties’ Hegistmtioa Act, 1860}.'^ 


Received the 6. G.'s Asskht on the eist May iS6o. 


An Act jor iJu Rcguiralton of LUerary^ Scicnitfic, and ChariicibU 

Soatltes, 


Whereas it is expedient that provision should be made for 
Preamble. improving the legal condition of SOCie- 

des established for the promotion of 
literature, science, or the fine arts, or for the diffusion of usefui 
knowledge, or far charitable purposes; It is enacted as follows 


1 , Any seven or more persons associated for any literary. 
Societies formed by me- Scientific, or charitable purpose, or for 
morandum of association any Such purpose as is described In sec- 
Md registration tion 20 of this Act, may, by subscribing 

their names to a memorandum of association, and filing the same 


“^be Act (With tie weption of tbe first four sections) is based on the 
Literary and Scientific Institutions Act, 1854 (Stat 17 & 18 Viet, c. rta) 

58 * 20 | St 

It has been declared to be in force in the vrbole of Rnfkl, TwA. 
KxV.^ITsm)!”' 5 - 3 of the Laivs Local EaJnt’ 

DistectTAcUxl^'^^isLw^ Schednlad 

DScL,MiLijy - ‘othefolIoamgScheduled 

Si 

^gana DWbhum, and tbe Kolhan in the Dislnct of slnti^ 
, , oJ- India, i88r, Pt. I I cm f 

( 3 ) The scheduled portion of tbe Mitsapnr District^lw r * ^ 
India i^g, Pt 1 . p, 383) , of 
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FROVJIKCIAL INSOLYBKCY. 


[Act in. 


(S) The Court shall, >( sufficient cause 13 shown, grant time to 
the debtor, or to any creditor, to produce any evidence which 
appears to it to be necessary for the proper dispos'd of the petition. 


(,/) A memorandum of the substance of the examination of the 
debtor and of any other oral evidence given shall be made by the 
Judge, and shall form part of the record of the case. 


15 . (/) Where the Court is not satisfied with the proof of the 
^ , ricbl to present the petition, or of the 

Dismissal of petition. t,,g debtor as re- 

quired by section ra, sub-section (3), or of the alleged act of in- 
solvency, or IS satisfied by the debtor that he is able to 
pay his debts, or that, for any other sufficient cause, no order ought 
to be made, the Court shall dismiss the petition. 

(3) Where a petition presented by a creditor is dismissed 
under sub-section (r), and the Court is satisfied that the petition was 
frivolus or vexatious, the Court may, on the application of tne 
debtor, award against such creditor such amount, not exceeamg 
one thousand rupees, as it deems a reasonable compensatim to 
the debtor lor the expense or injury occasioned to mm oy me 
petition and tlie proceedings thereon, and such amount may o 
realized as if it were a fine. 

(j) An award under this section shall bar any suit for com- 
pensation in respect of such petmon and tne procee dings thereon. 


16. f/l Where a petition is not dismissed under the preceding 
section, and the debtor is unable to 
Order of adjudication. propose any composition or scheme 

which shall be accepted by the creditors and 
Court ra the manner hereinafter piovided, the Court s 
an order of adjudication. 

(3) On the making of an order of adjudication 

(a) the whole of the proper^ of the '“solvent »ve m 
as it includes such particffiara (not g 
of account) as are exempted, by ^ 

Procedure,* or and sale 

being in force, from liability ‘0 attachmem 
m ^ecution of a decree, shall vest in * 
in a receiver as hereinafter , 

become divisible among the creditors, an 


• Act XIV. of i88a. 



OIMOT.J' . ’r vx# '■•I- f- ., 

list shaU be filed with the Rogistar.A* Wt-stoc^^omeantes; oE- 

Z names, addresses, and occppati(^8 of Jhe ;““ ■'''»>' 

directors, committee, 01 other 
the management of the affairs i 

5. Ihe property, moveable and immoveable,' belongi^'tQ: & ' 
Property oE society how socie^ registered under this Acll^if oot, 
vested in trustees, shall bef' deemed' to 
be vested, for the time being, in the governing body of such sociefe,^ 
and in all proceedings, civil and criminal, may be described as fee; 
proper^ of the governing body of such society by their proper- 
title. 




6. Every society registered under this Act may sue or besne^' 
Suits by and again st in fee name of fee preadent, chairman/ 
societies. or principal secretary, or trnst^e^'jas 

be determined by fee rules and legulations of fee society, 
and, in desalt of such determinadou, in tee name of snch perspn;! 
as shall be appointed by the governing body for the occasbn : 


.*A' 


Provided that it shall be competent for any person having 'a^ 
claim or demand against the society to sue the president or chair-; 
man, or principal secretary, or the trustees thereof, if, on applibf!> 
tion to fee governing body, some other officer or person be^n^ 
nominated to be the (Mendant. ' '' ‘ 


7. No suit or proceeding in any Civil Court shall abate or 
Suits not to abate. discontinue by reason of the persop, by 

or agidnst whom such suit or proceeding 
shall have been brought or conttnned, dying or ceaung to fill tfip 
character m the name whereof he shall have sued or bera sned^i 
bnt the same suit or proceeding shall be conbnued in the name, b£, 
or against the successor of such person. ^ 


8. If a judgment shall be recovered against fee, person, oe' 
Enfoicement of judgment officer named on behalf of- fee; sbcie^^' 
against socw^. sach judgment shall not be put in,fe^' 

against the property, moveable or immoveable, or .ag^ia8t''fee be^y 
of such person or officer, but against the property crf'fee sdcie^; I \ 

. 1 . “PPKcatioo for ewcutioa shall* set ^forthi the judgmeiit 
fee fact of fee Mrty against whom it shall,, have^heOT reqov^ 
hawngsmd or having been sued, as the;caSe;,Sia?!be, 6?.S 

? ^ havd'the^ildflrment 

against fee property of fee society.'- 



PROVINCIAL INSOLVSNCV:. 


[Act in. 


IS 


18. (/) The Court may, at the time of the order of ad|udica* 

a receiver for tlie property of the insol- 
vent, and such property shall thereupon vest in such receiver. 


(s) Subject to such conditions as may be prescribed, the 
Court may— 

(a) require the receiver to give such secunty as it thinks fit 
duly to account foi what he shall receive m respect 
of the property; and, 

(3j by general or special onler, fix the amount to be paid 
.as remuneration for the services of the leceiver out 
of the assets of the insolvent. 

(j) Where the Court appoints a receiver, it may remove the 
person, in whose possession or custody any such property as afore- 
said IS, ftom the possession or custody thereof ; 


Provided that nothing in this section shall be deemed to 
authorize the Court to remove from the possession or custody of 
property any person whom the insolvent has not a present rignt so 
to remove. 

(./) Where a receiver appointed under tins section— 

(d) fails to submit his accounis at suen periods and ui such 
form as the Court directs, or 

(3) fails to pay the b.alaiice due from him thereon as the 
Court directs, or 

(c) occasions loss to the property by Ins wilful dehult or 
gross negligence, 

the Court may direct his property « ‘‘"'i SSf 

may apply the proceeds to mike good any balance round to ba due 

from him or any loss so occ.isioned by him. 

19. (/) The Local Government may appoint such persons as 

AW. .lh itihmksntftobe c.\llcd “Oflicul Re- 

Re«rars. ceivers ") to be receivers under this Act 

witiun such local limits as it may prescribe. 

(a) Where any Official Receiver has been so tor the 

local limns of the juiisdiction of any Court h.xvmg ^ 

appomiing a receiver Issued by any such Court unless me 
for special reasons, otherwise directs. 



' ' ' ^!^rociams*''misfKAiioN;‘‘ 

' ' ' ' ,i • 

puqoose^ within the meanihg'/.<^4tbis' 'Aht/,ocj;>^tb‘>tiinal£^°i&te^ 
snch society, either wholly' or partikll^^^-mth any; othejtuSorae^, such 
goveriung body may submit the proposition to the''S&em}>ers of 'the 
socie^ in a written or printed teport," and ' may-^cony^e^alspedal 
meeting for the consideration thereof according td'^l^e ' mgnjlatrons 
of the society; • • • » .. -I'l ^ 

but no such proposition shall be carried into ^ect ui^^ss wch 
report shall have been delivered or sent by post to every, membw. 
of the society ten days previous to the special meeting; conVeh^' 
by the governing body for the consideration thereof, nor' nnlesa^ 
such proposition shall have been agreed to by the votes of three;' 
fiMis of the members delivered in person or by pro:i^, and confirm?,^ 
ed by the votes of three*fihhs of the members present at a sdcohcj.'. 
special meeting convened 1^ the governbg tedy at an interval o& 
one month after the former meeting. 

18. Any number not less than three^fifths of the members df 
Provision for dissolution ^>>y society may determine tiiat it nhull; 
of societies and adjustment be dissolved, and thereupon it eheii be 
of their afiairs. dissolved forthwith, or at the time then 

agreed upon, and all necessary steps shall be taken for the disposal 
and settlement of theiiropeny of the society, Its claims and liabilities 
acrording to the rides of the said society applicable thereto, if any. 
and, It not, then as the governing body shall find expedient ; 

m the event of any dilute arising among* the 

said gov«ning tody or the members of the society, the adiustaent 
of Its ^rs shall be referred to the principal Court of orSnS 
civil^tisdicuon of the district in which the <m building of foe 
sociy « situate ; and foe Court shall make such order in foj’ 
matter as it shall deem requisite ; uj mq 

Provided that no society shall be dissolved unless three-fift^' 
Assent required. 0* me members shall have exptessecii a 

Provided that, whenever the Government isVfo^r of or a 
Government consent. contributor to, or pthttjS'interest^ in. 

* .. ■ /il t> 'm I • I* !.<}, 5 



PSOVINCIAL IKSOLVBNCV. 


[Act 111. 
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21 . (r) In any local area la which a declaration has been 
Special provisions in re- niade under section 320* of the Code of 
gard to ifflinoveabie property. Civil l^rocedure, and IS in force, no sale 
of immoveable property paying revenue to the Government, or held 
or let for agricultural purposes, shall be made by the receiver ; but, 
after the other property of the insolvent has buen realized, the Court 
shall ascertain— 

(n) the amount required to satisfy the debts proved under 
this Act after deducting the moneys already received, 

( 3 ) the immoveable property of the insolvent remaining un- 
sold, and 

(f) the incumbrances (if any) existing thereon, 

and shall forward a statement to the Collector containing the parti- 
rulars aforesaid ; and thereupon the Collector shall proce^ to 
caise the amount so required by the exercise of such of the powers 
conferred on him by sections 322 to 325! of the said Code as he 
h inlca fit, and subject to the provisions of those sections, so far « 
they are applicable, and shall hold at the disposal of the Court all 
that may come to hts hands dy the exercise of such powers. 

(2) Nothing in this Act shall be deemed to affect any pro- 
visions of any enactment for the time being in force prohibiting or 
restricting the execution of decrees or orders against immoveable 
property; and any such provisions shall be deemed to apply to the 
enforcement of an order of adjudication made under this Act as if it 
were such a decree or order. 


22 . If the insol veut or any of the creditors or any other person 
Appeal to Court against is aggrieved by any act or decision of the 
receiver. receiver, be may apply to the Coui^ ana 

the Court may confirm, revewe, or modify the act or decision com- 
plained of, and make such order as it thinks just : 

Provided that no application under this section 
entertained after the expiraUon of twemy-one days from the date 
of the order or decision complained of. 


' • This reference to s. 320 of Act XIV of 1882 {the old ^ 

pe plwl Code) should uow mean to apply to ss. 63 , 70, and 7» 01 » 

1008 (the new Code repealing the former , Civil Procedure, 

Instead of these sections Oaa-aj) of the old Codeof Ovil«o 
ActXIV. of 1883 (which hasenUrely been repealed and re{>lace.i by the » 
CodV, Act V. of 1908), «ow the' Third Schedule of the Act last 
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,«ssss*i:S,“S 

18. lu OKte “ “'U^SJ^Sro’oSingKlWiinoto 

Such tois Act, It shall be sufficient that the 

CS o£ govetiung body file wito the Registrar^ 

C^Ses. Tomt-stock Companlest a memoranda 

aho^ttg the name of the society, the objects of the society, ^d 

names, addresses, and occupations of the governing boily. ^etber 

with a copy of the rules and r^ulations of the socie^ certified as 
provided ^itt aectton a, and a coRy of the report of th^roce^mgs 
Be general meeting at which the registration was lesdved on. 

19 Any person may inspect all documents filed with the 
* ’ Registrar under this Act on payment of 

Inspection of documents, j |gg q{ 0^5 rupee for each inspectfon, 
and any person may teqtdre a coRr or extract of My documenti or 
any part of any document, to be certified by the Registrar, on pa^ 
’ mentof two annas for every hundred 

Certified copies. ^ g^gij gppy qj extract j and such 

certified copy shall be prmd-/acti evidence of the matters therwn 
contained in all legal proceedings whatever. 


20. The following societies may be registered under tots Act: 

To what societies Act chantable societies, the military orphan 
applies funds or societies established at the 

severul presidencies of India, societies tsiahlished for the promotfon 
of science, liieraiure, or the fine arts, for instruction, the diffusion 
of useful knowledge, the foundauon or maintenance of Itbran'es or 
reading-rooms for general use among the members or open to the 
public, or public museums and Series of pamtiog and other 
works of art, collections of natural history, mechanical and philoso* 
phical inventions, instruments, or designs. 


* Repealed by the Indian Companies Act (X. of i86d)i s. aip. 
t In s i8, the voids, “ under Act XIX of 1857, ” lepealed by the Re> 
peabttg Act (XVI. of 1S74], have hue been omitted. See non the ladimi 
Compames Act (VI. of iSSa), s 255. 
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(jb) The Court may also, after like inquiry, expunge an entry 
or reduce the amount of a debt upon the application of a creditor 
where no receiver has been appointed, or where the receiver de- 
clines to interfere in the matter, or, in the case of a composition or 
scheme, upon the application of the debtor. 

27 . (/) Where a debtor, whether before or after the making 
Compositions and schemes of An order of adjudication, submits a 
of arrangement. proposal for a composition in satisfaction 

of his debts, or a proposal for a scheme of arrangement of his 
affairs, the Court shall fix a date for the consideration of the pro- 
posal, and shall issue a notice to all creditors by publication in the 
local official Gazette, and in such other manner as may be prescribed. 

(^a) If, on the consideration of the proposal, a majority m 
number, and three-fourchc m value, of all the creditors whose debts 
are proved, and who are present in person or by pleader, resolve to 
accept the proposal, the same shall be deemed to be duly 
accepted by the creditors 

(j) The debtor may, at the meeting, amend the terms of his 
proposal if the amendment is, in the opinion of the Court, calculated 
to benefit the general body of creditors. 

(^} Where the Court is of opinion, after hearing the report of 
the receiver if a receiver has been appointed, and after considering 
any objections which may be made by or on behalf of any creditor, 
that the terms of the proposal are not reasonable, or are not calcu- 
lated to benefit the general body of creditors, the Court shall refuse 
to approve the proposal. 

(5) If any facts are proved, on proof of which the Court would 
be required either to refuse, suspend, or attach conditions to the 
debtor's discharge, the Court shall refuse to approve the proposal 
unless It provides reasonable security for payment of not less than 
she annas in the rupee on all the unsecured debts provable against 
the debtor’s estate. 

( 6 ) In any other case, the Court may either approve or refuse 
to approve the proposal 

(y) If the Court approves the proposal, the terms shall be 
embodied in an order of the Court, and the Court shall frame a 
schedule in accordance with the provisions of section 341 th® 0™®*' 
of adjudication (if any) shall be annulled, and the composition or 
scheme shall be binding on all the creditors entered m the sain 
schedule so far as relates to any debts entered therein. 



ACT III, OF. 


RkCXIVXD THK G.*6.’8 AS8XNT on THK 33ND MAXCB'i87'x;''^ 
AnAei ip provide a lerm ^Marriage m eerlain T 


Wbkrkas it is expedient to provide a £orm of marriage'for'-:^ 
PreamUo. persons who do not profess the ChrisUan,' \ 

Jevisbi Hindu. Muhammadan, Farsi; Vi 
Buddhist, Sikh, or Jaina religion, and to legalize certain marriages 
the val idi^ of which is doubtful ; It is hereby enacted as foUowa:*— ' 

1. This Act extends to the whole ^ 
of British India. ' ^ 


[Repeaiei ^ ActZVl. oj 


lACal extent. < 

Commencement. 

2. Marriages may be celebrated under this Act between 
Condition! upon which petsons neither of whom professes the 

or the Hindu 

or the Muhammadan, or the Farsi or 
wmAton^" religion, upon the following 

(/) neither party must, at the time of the marriage, have a 
husband or wife liwng ; e » » 

(2) the mto must have completed his sge of eighteen years, * 
tmd the woman her age of fourteen years, according 
to the Gregorian calendar; 


(y) each ^y must, if he or she has not completed the utd .'s 

obtained the consent of S 
or her fether or guardian to the marriage ; ’ * 


The Districts of Hdad^h Lh&r-!® «- 

Dhalhhttm, and the Kolhdn rotte of' Pargani “ 

_«^J^5??^‘®*b-West6ta ftonncasTarfi .. _ 


1876, Pt. I., p. 50s. 

4iMft-H9!9.7.l908. 


Sep:a®;‘^' 

s'*', M l 


M- 'Jv * " » .^1 
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patty, and the balance of the account, and no more, shall be claim- 
ed or paid on either side respectively. 

SI. (/) Where a secured creditor realizes his security, he may 

Secured creditors. P™’'® balance due to him after 

deducting the net amount realized. 

' '' (o) Where a secured creditor relinquishes his security for the 
general benifit of the creditors, he may prove for his «vhole debt. 

(y) Where a secured creditor does not either realize or relin- 
quish his security, be shall, before being entitled to have his debt 
entered in the schedule, state in his proof the particulars of his 
security, and the value at which he assesses it, and shall be enutled 
to receive a dividend only in respect of the balance due to him 
after deducting the value so assessed. 

(4) Where a security is so valued, the Court may, at any time 
before realisation, redeem it on payment to the creditor d the assessed 
value. 

(5) Where a creditor, after having valued his security, subse- 
quently realizes it, the net amount realized shall be subsuiuted for 
the amount of any valuation previously made by the creditor, and 
shalltbe treated in all respects as an amended valuation made by 
the creditor. 

(d) Where a secured creditor does not comply with the pro- 
visions of this section, be slmll be excluded from tdl share m any 
diindend. 

82. CO On any debt or sum certain whereon interest is not 
reserved or agreed for, and which is 
Inteiest. overdue when the debtor is adjudged an 

insolvent, and wluch is provable under this Act, the creditor may 
prove for interest at a rate not exceeding six per centum per 
annum — 

(a) if the debt or sum is payable by virtue of a written ii^ 
strument at a certain time, from the time when MCh 
debtor sum was payable to the date of such adjudi- 
cadon ; or, 

(i) if the debt or sura is payable otherwise, from the tiiM 
when a demand in writing has berai made mving me 
debtor notice that interest will be cl^eo from me 
date of the demand until the lime of payment to me 
date of such adjudication. 
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6 . Fouiteea days afiet notice of an intended marnage has 

Obiection to marriage. given under section 4, such mar. 

^ nage may be solemnized, unless it has 
been previously objected to m the manner hereinafter mentioned. 

Any person may object to any such marriage on the ground 
that it would contravene some one or mote of toe conditions pre- 
scribed in clause (r), (a), (y), or (^) of section 2. 

The nature of the objection made shall be recorded in writing 
by the Registrar in the register, and shall, if necessary, be read 
over and explained to the person making the objection, and shall 
he signed by him, or on his behalf. 

7. On receipt of such notice of objection, the Registrar shall 
. ?”“dttre on receipt of not proceed to solemnize the marriage 

je lOQt ^ 'intil the lapse o£ fourteen days from the 

receipt of such objection, if there be a Court of competent junsdic- 

untirE*kDM of “0 ®“ch Court open at the time, 

until the lapse of fourteen days from the opening ot such Court. 

The person objecting to the intended marriage may file a suit 
Objector may file suit. any Civil Court having local juris- 
Cansesi for a j fother than a Court of Small 

h data. W, (.), (3), 0, M 

- aih .^ s«to whom »»;k Mil Is 8 H M thoieupoo 

. 2 ! 

if there be no such Court onen at A* hmm • 1?. “ 

Appellate Court has been given. ’ “ * 

period prewribed'^ta* the hSt-nre^-If and within the 

sion of the Court be that such marriage If the dew* 

or more of the conditions nrSSf .? 1 “o' «?“»avene any one 
Of aection 2. such 
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84. (/) Where execution of a decree has issued against the 
Sestriction of rtehts of property of a debtor^ no person shall be 
• etediior under ewution. entitled to the benefit of the execution 
> against the leceiver except in respect of assets realized in the- 
course of the execution by sale or otherwise before the date of the 
I order of adjudication. 

(a) Nothing in this section shall affect the rights of a secured 
creditor in respect of the property against which the decree is 
executed. 


(y) A person, who, in good faith, purchases the property of a 
debtor under a sale in execution, shall in all cases acquire a good, 
title to K against the receiver.. 

S5. Where execution of a decree has issued against any pro- 
Dubes of Court executing of & debtor which is saleable in 
decree as to property taken execution, and, before the sale thereof, 
in execution. notice is given to the Court executing 

the decree that an order of adjudication has been made against 
the debtor, the Court shall, on application, direct the proper^, 
if in the possession of the Court, to be deliverid to the receiver, 
l)ut the costs of the execution shall be a first charge on the proper- 
ty so deliveied, and the receiver may sell the property or an ade- 
quate pare thereof for the purpose of satisfying the charge. 


S6. Any transfer of property not being a transfer made before, 
Avoidance of voluntary and in consideration of, marriage, or 
transfer. made in favour of a purchaser or incum* 

biancer m good faith and for valuable consideration, shall, if the 
transferor is adjudged insolvent within two years after the date of 
‘ the transfer, be void against the receiver, and may be annulled by 
-^e Court. 

37. (/) Every transfer of property or of any interest therdn, 
Avoidance of preference in every payment made, every obligation 
certain cases. incurred, and every judicial proceeding 

tolcen or suffered by any person unable to pay his debts as ftey 
become due from his own money in favour of any creditor, with a 
view of giving that creditor a preferenejs over the other credito^ 
ahall, if such person is adjudged insolvent on a petition 
within three months after the date thereof, be deemed fraudulent 
and void as against the receiver, and shall be annulled by the Court. 



MA&RJA6S. 5 

■gJ^I 

18A>* The Registrar shall send to the Registrar-General of 
Births, Deaths, and M^rnagesf &>r the 
teriUories within which his district is 
situate, at such intervals as the Goveinoc- 
Gener^ in Council, from time to time, 
directs, a true copy, certified by him, 
in such form as the Governor-General in Council, from time to 
time, prescribes, of all entries made by him in the said Marriage 
Certificate Book smce the last of such intervals. 


TransQiissioD of cerHfied 
copies of entries in marriase 
Certificate Book to the Regis- 
tcat-General of BirthSjDeaths, 
and Marriages, 


14> The Local Government shall prescribe the fees to be 
paid to the Registrar for the dnties 
to be discharged by him under this Act. 

The Registry may, if he think fit, demand payment of any 
such fee before solemnization of the marriage or performance of 
any other duty In respect of which it is payable. 

The said Marriage Certificate Book sbail, at all reasonable 
times, be open for inspection, and shall be admissible as e^dence 
of the truth of the statements therein contained. Certified es- 
tracts ttierefrom shall, ou application, be given by the Registrar 
on the payment to him by the applicant of a fee to be fixed by the 
Local Government for each such extract. 


15. Every person who, being at the time married, procures a 
Penally on manied person marriage oE himself to be Solemnized 

A... uadenlu, AC, *aU b, S haS 

16. Every person married under this Act who, during the 
Pnmshment of bigamy. hwume of his Or her Wife or husband 

lifetime of a husband ^ again during the 

ha or ah. ^ ™ 


Art“v^ “ deaths, and Marriages 
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oE any dividend declared before his debt was proved reason 
that he has not participated therein. 

( 4 ) When the receiver has realized all the property of the 
Insolvent or so much thereof as can, in the opimon of the Court, 
be realized without needlessly protractinj^ the receivership, he sh^ 
declare a final dividend ; but, before so doing, he shall eive notice 
in manner prescnbed to the persons whoi^e claims to be creditors 
have been notified, but not proved, that, if they do not prove their 
claims within the time limited by the notice, he will proceed to 
make a final dividend without regard to their claims. After tto- 
explration of the time so limited, or if the Court, on application by 
any such claimant, grants him further time for establishing fais 
claim , then, on the expiration of such further time, the property of 
the insolvent sbali be divided among the creditort entered in the 
schedule without regard to the claims of any other persons. 

(j) No suit for a dividend shall lie against the receiver ; but, 
where the receiver refuses to pay any dividend, the Court may, on 
the application of any creditor who is entered in the schedule, or> 
der him to pay it, and also to pay out of his own money interest 
thereon for the time that It is withheld and the costs of the applies- 
tioo. 


40. (/) The Court may appoint the insolvent himself to 
Management by, and Superintend the management of the pro- 

aHowance to, insolvent. petty of the insolvent, or of any part 
thereof, to carry on the trade (if any) of the insolvent for the 
benefit of the creditors, and m any other respect to aid iit adminis- 
tering the property in such manner and on such terms as the Court 
may direct, 

( 2 ) The Court may, from time to time, make such allowance 
as it may think just to the msolvenc out of the uropeny for the 
support of himself and bis family, or m consideration of bis services 
if he is engaged in winding up bis estate; but any such allowance 
may, at any time, be varied or determined by the Court. 

41. The insolvent shall be entitled to any surplus remaining 
Bight of insolvent to after payment in fiill of his creditors, 

surplus. with interest as provided by this Act,, 

and of the expenses of the proceedings taken thereunder. 

42. (/) Where, in the opinion of the Court, any debtor ought 
iv,wer to annul adjndica- not to have been adjudged insolvent, or 

60 a of insolvency. where it is proved to the satisfaction or. 
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UARSUGE. 

FIRST SCHEDULE. 

(&« ttshan 4^ 

HancE OE Masbiags. 


To > a Registrar o£ Marriages under 

Act III. of 1872 for the District. 

I hereby give you notice that a marriage under Act IIL of 1872 is 
intended to be had, within three calendar months from the date hereof, 
between me and the other party herein named and described (that is to 
say).— 


Age. 

\ 

\ Dvelling 

Length of 

place. 

residence. 

O/full age. 

1 


23 days. 

Mwer, 

«»• 

•»» 


Witness my hand, this 


dayof ip 

(Stgtui) A B 


SECOND SCHEDULE. 

(■Sirs StcHon to.) 

Dkoaratiok to bs uads by tot Bmdkgroom. 

I, A 3, hereby declare as fallows — 

1 I am at the present time unmarried ; ' 

3. I have completed my age of eighteen years s 

4* I am not related to C 2) in nnv dstfvwA nf aawmm 

or affinity which would, accorffine to the law to^whifh I am 

5 The consent of my father Ter irnar<?»n « 

b«,mUSf 
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44. (/) A debtor may, at any time after the order of adjadica- 

Discuarge. discharge ; and the Court shall fix a day, 

notice whereof shall be given by publication in the local official 
Gazette, and in such other manner as may be prescribed for 
hearing such application and any objections which may be made 
thereto. 


{a) Subject to the prow’sions of this section, the Court mry, 
after considering the objecdons of any creditor, and, wnere a 
receiver has been aopointed, the report of the receiver, — 

(<z) grant or refuse an absolute order of discharge ; or 


(3) suspend the operation of the order for a specified time ; 
or 

(e) grant an order of discharge subject to any conditions 
with respect to any earnings or income which may 
afterwards become due to the insolvent, or with 
respect to his after-acquired property. 


( 5 ) The Court shall refuse to grant an absolute order of dis- 
charge on proof of any of following facts, namely— 

(a) that the insolvent’s assets are not of a value equal to 
eight annas in the rupee on the amount of his un- 
secured lisibiluies, unless he satisfies the Court tnat 
the fact that the assets are not of a value equal to 
eight annas in the rupee on the amount of his 
unsecured liabilities has arisen from circumstances 
for which he cannot justly be held responsible; 


that the Insolvent has omitted to keep such books 
of account as are usual and proper in the 
carried on by him, and as sufficiently disclose his 
business-transactions and financial position wi i ^ 
the three years immediately preceding his insolvency, 

(r) that the insolvent has continued to trade after knowing 
himself to be insolvent ; 

(ii that the insolvent has contracted any 

under this Act without having, at the ^ 

tracting it, any reasonable or lie 

expectation (the burden of proving whi 
on him) that he would be able to pay u ; 



o(tmi 
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THIRD SCHEDULE. 

(Stf sectiott /ji) 

RE&isrm's Cebtific&xe. 

I, B P, certify that on the of l8 appeared 

before mtiAB and C D, each of nhom, in my presence and in the presence 
of three credible witnesses, whose names are ^gned hereunder, made the 
dectaratioas required by Act ill. of 1872, and Sat a marriage under the 
said Act was solemnized between them In my presence. 

(Signed) BP, 

Segislnr of under Aei HI. o/idjj 

fa ike Dutriet of 

(Signed) A £, 

C D 

0 H,\ 

■f \iktee witnesses}. 

K L,j 

Dated the day of 18 . 


FOURTH SCHEDULE. 

stclion 20.) 

{Repealed by Act XU. of t8j6.] 


Act HI., 
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46 . (/) Any person aggrieved by an order made m the exer- 
. , cise of insolvency-junsdiction by n 

Court subordinate to a Distnct Court 
may appeal to the District Court, and the order of the District 
Court upon such appeal shail be final : 


Provided' that the High Court, for the purpose of satisfying 
itself that an order made in any appeal decided by the District 
Court was according to law, may call for the case and pass such 
order with respect thereto as it thmks fit. 


(a) Any person aggrieved by an order made by the District 
Court under section 15, 16, 24, 26, 36,37, 42, 43, sub-section (a), or 
44, otherwise than in appeal from an order made by a subordinate 
Court, may appeal to the High CourL 

(j) Any person aggrieved by any other order made by a 
District Court otherwise than in appeal from an order made by a 
subordinate Court may appeal to the High Court by leave of the 
District Court, or of the High Court. 


{ 4 ) The periods of limitation for appeals to the District Court 
and to the High Court under this section shall be thirty days and. 
ninety days respectively. 


47. (/) Subject to the provisions of this Act, the Court, in 
regard to proceedings under this Ac^, 
General powers of Courts. Same powers, and Shall 

folbw the same procedure, as it has and follows in the exercise of 
original civil jurisdiction. 


(a) Subject as aforesaid, High Courts and District Courts, in 
regard to proceedings under this Act in Courts subordinate to 
shall nave the same powers, and shall follow the same pro- 
cedure, as they respectively have and follow in regard to civil 
suits. 


48 . When a petition is psesented by or against a debtor, if 
. the Court is satisfied by afiBdavit or 
Suraniary adniinistrahon. the property of the debtor 

is not likely to exceed in value five hundred rupees, the Court may 
an order that the debtor’s estate be administered in a 
summary manner, and thereupon — 

(«) the estate shall, where practicable, be distributed m a 
single dividend. 



act I. OF 1877. 


Tiie Spesiflc Ai)(> 

CONTENTS. 


Fbsasibis. 

PART I. 


Sacnoits. 

(BJ Possmim 0/ UmM 

Pnpttij. 


PKELIMINAS?. 

SEcnoNS. 

I, Short title. 

Local eateoh 
Commencement 


10. RecoTeiy of apecific moTcable 
' oropetry. 

tt. Liwibty of person in possession 
nor as owner, to dehiieT to 
person entitled toimmediats 


a. 
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52. (/) The H!gh Court, with the like sanction, may. from 
Dejection of powers to ^ time, direct that, in any matters 
OJBdar Receivers. m respect of which jurisdiction is given 

to the Court by this Act, the Official Receiver shall, subject to the 
directions of the Court, have all or any of the foUowmg powers, 
siamely — 

(a) to hear insolvency-petitions, to examine the debtor, and 
to make orders of adjudication ; 

( 0 ) to frame schedules, and to admit or reject proofs of 
creditors ; 

(r) to grant orders of discharge ; 

(d) to approve compositions or schemes of arrangement ; 

(e) to make interim orders in any case of urgency, 

(/) to hear and determine any unopposed oitx-parU appli- 
cation. 

(a) Subject to the appeal to the Court provided for i^ 
section 23 , any order made or act done by the Official Receiver in 
the exercise of the said powers shall be deemed the order or act of 
the Court. 


58 (/) An undischarged insolvent obtaining credit to the 
Undischarged insolvent extent of fifty rupees or upwards from 

ebtaining credit. any person Without informing such 

person mat ho is an undischarged insolvent shall, on conviction by 
a Magistrate, be punishable with imprisonment for a term which 
may extend to six months, or with fine, or with both. 


(x) Where the Court has reason to believe that an undis- 
charged insolvent has committed the offence referred to in su®* 
section (/), the Court, after making any preliminary ““ 
may be necessary, may send the case for trial to the nearest 
trate of the first class, and may send the accused in custody, or face 
■sufficient security, for his appearance before such Magistrate, an 
may bind over any person to appear and give evidence on su 
tnal. 


54 Any Local Government, with the previous sane}*®" 

„ t f I r f**® Governor-General m Council, m y 

certain provisions to certain declare that the following 
Courts# any of them not apply to *0 ®° '' 

proceedings in any Court or Courts having jurisdiction under 



CONTBSIS. 


SicnoHs. 

CHAPTER VI. - 

Oj Declaratory Decbeks. 

43, Ductetion ol Coart as to declara' 
tuns of status or right. . 

Bar to such declaration. 

43 Effect of declaration. 


CHAPTER VII. 

Of the APFOiimiEiiT o? Re- 
ceivers 

44. Appointment of ReceiTcrs dis* 
cretionarp. 

Reference CO Code of Civil Pro- 
cedure. 


Sections. 

48. Ezecntion of, and appeal from, 

orders, 

49. Costs. 

Sa Bar to Issue of matiiiumiis, 

51 Power to frame rules. 

PART III, 

' OF PREVENTIVE RELIEF. 
CHAPTER IX. 

I Of Injunctions Generally, 

js. Preventive relief how granted, 
53 * Temporary Injunctions. 
Perpetual injunctions. 


CHAPTER X 


CHAPTER VIII. 

Of THE EnFORCEUENT OF POBLIC 

Duties 


43 Power to order puhlic servants 
and others to do ccrtdn 
specific acts 


Exemptions from such power. 
46. Application how made. 
Froeedure thereon. 


Order in alternative. 


47. Peremptory order. 


Of Perpetual Injunctions, ' 

54 Perpetual mjunctidns- when 
granted. 

jj. Mandatory injunctions 
Injunction when refused. 

S 7 , Injunction to perform negative 
agreement. 


SCHEDULE. 
[Enactuents Repealed,] 
SeptaUi, 
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The SCHEDULE: 
Enactments rbpkaled. 
(See seeiion j6.) 


Year. 

No. 

Short title 

Extent of repeal. 

jSya 

IV. 

The Punjab Laws Act, 1873 ... 

Sections 3a to 33. 

.1877 

XV. 

The Indian Limitation Act, 

1877.* 

No. 174 of the Second 
Sch^ule. 

18S2 

XIV. 

The Code of Civil Procedure f 

Section 34t, clause (ej, and 
Chapter XX. (sections 
344 to 360A). 

18S8 

VII. 

The Civil Procedure Code 
Amendment Act, 1888. 

Section 31. 


* The Act has since been entirely repealed and replaced by Act IX. of 
1908. 

t The old Civil Procedure Code now repealed in Mo and replaced by 
Act V. (d tgo8. 









act I. OF 1877* 


SacsnsD ihs 6.'6.^s assint oh tbs 71K Fnsjjm 1877. 


WsEmsitis 

pKasible. 


.. to deSne and amend the hw laladog 
to certain kin^ of ^dfic idief obtain 
able in civil smts; It b herel? enacts 
aafoDoffS’— 


Short title. 


PARTIr-PREUMINARY. 

1 . TMs Act may be called “The 
Specific Relief Act, 1^7." ■ 

It extends to the triiole 0! British India, except the Sche* 
. , doled Districts as defined in Act No. 

toaUxleot. XlV.rfl 874 J 


*Act !. of 1S77 has been exteodsd u its eotnety to the fblloviog^ 
Scheduled Distrietsi-. 

M (i } Sindh —See GomHi of Mia, Dee. 4, 1880, Ft. I , p.'fiyS. 

'■ (s ) Western Jalpsgnri Gasiiit 0/ Mia, Dec. 16, i88a, Ft. Il, 
p. sil- 
ts ) The Districts a Haadribi|h, Lobdtdaga, and-Minbham, and Fa^ 
gana Dhdlbhum, in the District of Suabbnm,— See Giailie 0/ Mia, Feb. 
j6, i8j8, Ft. I , p. 8a, 

(4) The JhSiisi Divisiaa,-^ee Gaaiiu of India, Sop. aS, 1870, Ft, I,, 
?*S9* 

The Scheduled District of the Panjdb-See SamUt t/,Iadia, Sm. 
a3,i877,Pt.I.p sfc. 

( 5 .) The Scheduled DislticU of the Central FtOTOices.-SM of 

J»dia.Dec.i 3 ,i 879 ,Pt.I,p. 7 p. ' 

WTheDistitoof ^p. Naiqpaa Darrang, Sibsdar, Laidiiin. 

^ GosIdSIA (eXftloHinflr fVija TVew^Mt 6.1L.L __ e wr^t . . . 


p. 6 fi 3 . 


^ wvat 

Morir.-See ffi»efbV/»ftir, Sop. 7 ,'j 87 ^ 
Act have been extended to tha talny rf. RMx*;. 
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(A.) A bays land from B, having notice that C is'in occupation of the 
iud. A omits to msie any inquiry as to the nature of C’s interest there* - 
m, A is a trustee, within the meanii^ of this Act, of C, to the extent of 
that interest. 

** \ ^ 

‘ settlement’ means any instrument (other than a will or codi* 
oil as defined by^ the Indian Succession 
seniemeut. whereby the destiiution or devolu- 

tion of successive interest in moveable or immoveable property is 
disposed of, or is agreed to be disposed of: 

and ali words occurring in this Act, which are defined in the 
Words deSued m Con- Indian Contract Act, 1873 , shall be 
tract Act. deemed to have the meanings respective- 

ly assigned to them by that Act. 


Savings. 


4. Except where it is herein other- 
wise expressly enacted, nothing in this 
Act shall be deemed — 


^ (u) to give any right to relief in respect of any agreement 

which IS not a contract ; 

(i) to deprive any person any right to relief, other than 
specific performance, which he may have under any contract ;'or 

(0 to afiect the operation of the Indian Registration Act* on' 
documents. 


Specific rekef how given. 5. Specific relief is given-- 

(«) by taking pos^ssion of certain property, and deliverine it 
to a claimant j * 


(f ) by ordering a party to do the very act which he is under 
an obligation to do; « muuw 


(f) by preventing a party from doing 
an obligation not to do ; 

(rf) by determining and declaring the 
wise than by an award of compen^tion ; or 

(e) by, appointing a Receiver. 


that which he is under 
nghts of pjirties other- 


Preventive relief. , 


1 Specific relief granted under 
clause (c) of section- 5 is called prevenc- 
ive rehef . 


jll. of 1877, s. a 


of iS/r is aiter^ m accordance with Act 
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PROVlKaAL SMALL CAUSE COURTS. 


[Act IX. 


(2)^ All Courts constituted, limits fised, places appointed, 
Consiiurtion appointments, declarations, and rules 

‘ made, jurisdiction and powers conferred, 

forms prescribed, directions given, and notifications published, 
under Act No. XI. of 1865! (aa Aei io eonsohdatt and amend the 
faio relating io CaurU of Small Cauies beyond the local Itmtls of 
ihe ordinary original caul jurudtction of the High Courts of JufU- 
calure), or under any enactment repealed by that Act, shall, so far 
as may be, be deemed to have been respectively constituted, fixed, 
appointed, made, conferred, prescribed, given, and published under 
this Act. 


(j) Any enactment or document referring to Act No. XI. of 
1865, or to any enactment diereby repealed, shall, so far as may 
be, be construed to refer to this Act, or to the corresponding 
portion thereof. 

_ . 3 . Nothing in this Act shall be 

construed to afiect— 


(a) any proceedings before or after decree in any suit 

instituted before the commencement of this Act ; or 

(b) the jurisdiction of a Magistrate under any law for the 

time being in force with respect to debts or other 
claims of a civil nature, or of Village Munsifsor 
Village Fanchayats under the provisions of the 
Madras Code, or of Village Munsifs under the 
Dekkhan Agnculiunsts' Relief Act, 1879; 

(e) any local law or any special law other than the Code 
of Civil Procedure. 

4 . In this Act, unless there is something repugnant in the 
subject or context, “ Court of Small 
Definition. Causes ” means a Court of Small Caus- 

es constituted under this Act, and includes any person exercising 
junsdicdon under this Act in any such Court. 


* In s. a (2), the first word “ But," having been repealed by Act XII 
of 1891, has been omitted. 

f Act XI. of 1865 has been repealed by s.a (r) of this Act. 


■on877-] 
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spxciFic sxiaa, 

I Explmdm *A special or temp'oraiy light to the present 
possession o£ property is sufficient to support a suit^under this sec- 
tion. « ' 

> lUtidraiians. ' ' 

(o ) A bequeaths land to B for bis life, with remainder to C. A dies. 
B enters on the land, but C, without B‘s consent, obtains possession'of the 
■title-deeds. B may recover them firom C. . 

(i 1 A plages certain jewels to B to secure a loan. B disposes of then be* 
fore he is entitled to do so A, without having paid or tendered the amount 
, of the loan, sues B for possession of the jewels. The suit should be dio; 
missed, as A is not entitled to their possession, whatever right he map' 
have to secure their safe custody. 

(e) A receives a letter addressed to him by B. B'gets back the letter 
•without A's consent. A has such a property therein as entitles him to re-' 
cover it from B. 


xt. 'A deposits books and papers for safe custody with B. B loses 

and C ends them, but refuses to deliver them to B when demanded. 

, rfS'iScSS.uS. JsS'**"''’ 

11. Any person having the possession or control of a particu- 
laabdity of person in pos- fer article of moveable pronertv. of wWch 

rr«o*u%7Ko£: ow^r, 

mediate possession* Sjpecifically to deliver it to the person ea- 

of the following cases ^mediate possession in any 

, (a) when the thing claimed is held by the defendant as the' 

agent or trustee of the claimant ; . 

(i) compensation in money would not afford the 
Sre?; ofthe thtog 

(c) when it touM be extremely difficult to ascertain the ao 
tual damage caused by its loss ; ^ 

(<?) when the possession of the thing claimed h*. k 
todsM, from ttf cS ^ 




inotei. 

A, for he holds it as 2s trustS. ^ ^ compelled to deliver thefumUnreto 
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FfiOVUtClAL SOALt CAVSS COURTS. 


[Actl£ 


9. A Judge or Additional Judge of a Court of Small Causes 
Suspension and removal o£ may be suspended or removed from 
Judges. oflice by the Local Govemoient. 


10. The Local Government, after consultation with the 
Po»ver to require two High Court, may, by order in writing, 
Judges to sit as a bencb. direct that two Judges of Courts of 
Small Causes, or a Judge and an Additional Judge of a Court of 
Small Causes, shall sit together for the trial of such class or classes 
of suits or applications cognuable by a Court of Small Causes as- 
may be described m the order. 


11. (/) If two Judges, or a Judge and an Additional Judge, 
Dacisioa in case heard by si«ing together under the last-foregowg 
a bench. section, differ as to a question of law 

or usage having the force of law, or in construing a document, the 
construction of which may affect the merits, they shall draw up 
and refer, for the decision of the High Court, a statement of the 
facts of the case, and of the point on which they differ m opinion, 
and the provisions of Chapter XLVI.'* of the Code of Civil Proce* 
dure shall apply to the reference. 


(a) If they differ on any matter other than a matter specified* 
in sub-section (/), the opinion of the Judge who is senior in respect 
of date of appointment as Judge of a Court of Small Causes, or, if 
one of them is an Additional Judge, then the opinion of the Judge 
sitting with him, shall prevail. 


(j) For the purposes of sub-section (a), a Judge permanently 
appointed shall be deemed to be senior to an officiaung Judge. 

12. (/) The Local Government may appoint to a Court of 
Small Causes an officer to be called 
Registrar. Registrar of the Court. 

(a) Where a Registrar is appointed, he shall be the chief 
ministerial officer of the Court. 


fv) The Local Government may, by order in w*?**?^' 
upon a Registrar, within the locil limits of the jurisdiction or tne. 

•This reference to Ch, XLVI. of Act XIV. of iSSafft® 

Civil Procedure in force when this Act beeanie law, hut ®ow rep 
Sd now be taken as made to Order No. XLVL, together wjh 
and JiS. of Act V. of ipoS (the Code now in force repealing the 
u—Set s. JS8 of the latter Act. 


«{'l877] 


sFscinc ssuiff> 


n 

a dead 


-• ofclaasei-Aa|cees!obuy,aad8agrM3m«a,a 

ialafer and two rate China ^ases. A may eompel B speL— 
fenontnacifotthereisao standard fet aseertamrag.tnnartnaldaa^e 


«! danse er-k contraota witi B « sell him a house te Rs. i/»o. _ B 
is to a decree ditecang A to convey the house to him, he .pt^-mg 
the paichase-money. 

In <viiMM>Mhnn of heiog released from certain ohligaBons imposed m 
it by its Act of Incorporation a railway-company contract mth Z to mito 
an archway throngh-their railway to connect lands of 2 severed by the nm- • 
way, to construct a road between certain specified points, to pay a cenaiH' 
annnal sum towards the maintenauce ol this toad, and also to construct a 
sidii^ and a wharf as specified in the contract> 2 is entitled to have this 
contract specifically enforced, for his interest in its performance cannot ho 
idequately compenrated for by money; aod the Court may appmot a pn^ 
er person to superintend the construction of the archway, road, si&g, and 
wh^ 

A contacts to sell and B contracts to buy, a certain number of tdlway* 
shares of a parncular description. A refuses to complete the sale. Bmay 
compel A specifically to perform this agreement, for the shares ate limitw 
in number, aod not mways to be had in the market, and their possession 
carries with it the status of a sliarehoIds,nhicn cannot otherwise be pro- 
cured. 


A contracts with B to print a picture for B, who agrees to pay therefor 
Rs. 1,000. The picture is painted B is entided to have it dmivtred to 
him on payment or tender of the Rs i,ooo 

of clause d —A transfers without endorsement, but for valuably consi* 
daation, n promissory note toB. A becomes insolvent, aniiC is appointed 
his assignee. B may compel C to endotse the note, for C has auccMed to 
A's liabilities, and a decree for pecunui; compensation for not eadotdng 
the note would be fouitless. 


IS. Notwithstanding anything contained in section 56 of ike 
Contract of which the sub- lodiaQ^tiact Act; a contract is noi 
jsct has parfiiiiy ceased to Wholly impossible of performance be* 
cause a portion or its subject-matter, es* 
isting at its date, has ceased to exist at the time of the petformance. 


fiWratiunr. 


(0.) A contracts to sefi a house to B for a lakh of rupees. The daw 
after the Muinct is made the house is destroyed hy a cydoat B may ho 
compelled to perform his part of the contract by paying the f..**!-*^ *- 


(i.) -jn consideration of a sun of money payable by B, A coutcacts to 

grant M annuity to B.fotB-s hie. The day Weciittacth^ ■ 
made. B B dirowa ftom his horse and Wled. B'a repiesentaflve Style 
compelled to pay the ptiichaae-moaey. . , . • 
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FROVINCIAZ. SMAIL CAUSB COURTS. 


[Act IS' 


suits of a bivil nature, of which the value does not exceed five 
hundred rupeesi, shall be cognizable by a Court of Small Causes. 

(^) Subject as aforesaid, the Local Government may, by order 
in writing, direct that alt suits of a civil nature, of which the value 
does not exceed one thousand rupees, shall be cognizable by a 
Court of Small Causes mentioned in the order. 

16 . Save as expressly provided by this Act, or by any other 
Exclusive jurisdiction of enactment for the time being in force, a 
Courts of Small Cau«s. suit cognizable by a Court of Small 
Causes shall not be tried by any other Court having jurisdiction 
within the local limits of the jurisdiction of the Court of Small 
Causes by which the suit is triable. 


CHAPTER IV. 

PfiACTICX AND FkOCKDURE. 

17. (/) The procedure prescribed in the chapters and sec- 
ApplicahonoftheCodeof tions of the Code 0* e*;”® 

CiviiProcodure. specified m the Second Schedule* to that 

Cod^ shall, so far as those chapters and sections are applicable, 
be the proc^iire followed in a Court of Small Causes in all suns 
cognizable by It, and m all proceedings arising out of such suits: 

Provided that an applicant for an order to set aside a decree 
passed /ar*, or for a review of judgment shall, at the time of 
presenting his application, either deposit in the Court the amount 
due from him under the decree, or in pursuance of the judgment, 
or give security to the satisfaction of the Court for the performance 
of the decree or compliance with the judgment, as the Court may 
direct. 

(a) Where a person has become liable as surety under the 
proviso to sub-section (/), the security may be realized m manner 
provided by section 353 ^ of the Code of Civil Proc edure. 

* This reference to the Second Schedule of the old and now 
Code (Act XIV. of jSSa) should now be taken as made to s. 7 ® 
Order L. of the present Code (Act V. of 1908) now repealing the tenner. 

Sm s. 158 of the latter . . Act 

t Hefe the words, "as amended by this Act," being repealed by 

mi» nan.. S 3 ff Act V. .1 1908 (the ear 04.) -S"* ‘4® “ " 
Jatter Act. 




SPBcmc BSUB?. 


belong to Ai* waiving all light to^ compensation, either for th^ defideni^ or 
for loss snstained by him thtongb A's neglect or defanlti B is entitled to o 
'decree directing A to convey those jo bighaa-to, him on payment t£ the 
pntchaseimon^. 

{t ) A contracts to sell to B an' estate with a house and garden for aUkh'' 
of inpees The garden is important for the enjoyment of the hoose. it 
turns ont that A u unable to convey the garden. A cannot obtain a decree 
against B for the specific performance of the contract; but, if B is willing 
to pay the price agteed upon, and to take the estate and house without the 
gataen, waiving all rights to compensation either for the defieieniw ,oe for 
MSS snstained ^ him tbiough A's neglect or default, B is entitled to a de< 
ciee directmg A to convey the house to him on payment of the pnrchasa* 
money. 

18. When a part of a contract, which, taken bj itself, can and 
Sperifie performance of ought to be ^cificaliypetformed, Stands 
independent pact of contract, on a separate and independent footing 
from another part of the same contract which cannot or ought not to 
be specifically performed, the (kiurt may direct spedfic perforii- 
ance of the former part. 

17. The Court shall not direct the specific performance of a 

Bar in other cases of sped- ^ Contract except in cases coming 

fic ^rformance of part of under one or Other of the three last we* * 
ceding sections. , , 

^ r 

18. Where a person contracts to seU or let certain properly, 
PutchaMr's rights against having only an imperfect title thereto, ^ 

vender Wit^mperfect title, purchaser Or lessw (except as otbeS 
provided by this chapter) has the foUowmg tights ;-l 

or lessor has, subsequently to th&sale'or 
Sc P«>P8rty, the pur- 

good the 

contract out of such interest ; ° 

Other persons is necessary to 
vahdate the title, and they are bound to coS'S 
he vendor's or lessor’s request, the purcSSS ' 
ssee may compel him to procure such ^currence r 

(e) ^ Jdor professes to sell nnincumbered pro- 
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PROVINCIAt SHALL CAUSE COUETS. 


[Act IX, 


21. (/) If the Judge is absent, and an Additional Judge 
Execution ol decrees by not been appointed, or, having 
Registrar. been appointed, is also absent, the Re- 

gistrar may, subject to any instructions which be may have re- 
ceived from the Judge, or, with respect to decrees or orders 
made by an Additional Judge, from* ihe Additional Judge, 
make any orders in respect of applications for the execution of 
decrees and orders made by the Court of which he is Registiar, 
or sent to that Court for execution, which the Judge might malrH 
under this Act. 


(a) The Judge, in the case of any decree or order with 
respect to the execution of which the Registrar has made an 
order under subsection (/), or the Additional Judge, in the case 
of any such decree or order which has been made by himself 
and with respect to which proceedings have not been taken by th* 
Judge under this sub-section, may, of his own motion, or on 
application made by a party within fifteen days from the date of 
the order of the Registrar, or of the execution of any process 
issued in pursuance of that order, reverse or modify the order. 

(j) The period of fifteen days mentioned in sub-section (a) 
shall be computed in accordance with the provisions of the Indian 
'Limitation Act, 1877 ,’* as though the application of the party were 
an application for review of judgment. 


22. When the Judge of a Court of Small Causes is absent, 
Adjournment of cases and an Additional Judge has not been 
bv chief ministerial officer. appointed, or, having been appointed, 
is islso absent, the Registrar or other chief ministerial officer of 
the Court may exercise, from time to time, the power which the 
Court possesses of adjourning the beating of any suit or other 
proceeding, and fix a day for the further hearing thereof. 


28. C-f) Notwithstanding anything in the foregoing portion 
Return of plaints in suits 0* i^is Act, when the right of a pl^ntifi 
involving questions of title, and the relief claimed by him m a uouii 
of Small Causes depend upon the proof or disproof of a title to 
immoveable property or other title which such a Court cannot 
finally determine, the Court may, at any stage of the proceedings, 
return the plaint to be presented to a Court having jurisdiction 
to determine the tide. 

• Act XV. of 1877. But now the new Limitation Act (IX. of 
rgoSj, thereby the foimer has been repealed »« te/o. 


jSPECIFlC JIBUEF. 


,of 18770 


*5 


of the explanation >~A| a purchaser, sues B, his vendor, for specific 
‘performance of a contract for the of a patent. Before the hearing of 
the suit, the patent expires. The Court may award A compensation for the 
non-performance of the contract, and may, if necessary, amend the plaint 
for that purpose. , 

A sues for the specific performance of a tesointion passed by the 
directors of a public company, under which he was entitled to have a certain 
number of shares allotted to him, and for compensation for the non-perform- 
ance of the resolution. All the shares bad been allotted before the institu- 
tion of the suit The Court may, under this section, award A compensation 
or the. non-performance. 

20 . A contract, otherwise proper to bef specifically enforced. 
Liquidation of damages not toay be thus enforced, though a Sum be 
a bar to specific performance, named m it as the amount to be paid ixi 
case of Its breach, and the party in default is willing to pay the satn g, 

JUusiftthon. 

A contracts to grant B an under-lease of property held by A under' C, 
and that he will apply to C for a license necessary to the validity of the 
ttnde^Iease, and that, if the license is net orocared, A will pay B Rs. io[ooo. 
A refuses to apply for the license, and offers to pay B the Rs. 10,000. B 13 
nevertheless entitled to have the contract specifically enforced if C. con- 
sents to give the license. , , 1 


‘ ' ) 


(ij Coniracis which cannot U spec^cally cnjor’ced, ' 

mtra^ not specifically 21. The following contracts c an- 
‘ not be specifically enforced : — 

(a) a contract for the non-performance of which compensa- 
tion in money is an adequate relief; 

(J) a contract which runs into such minute or numerous 
details, or which is so dependent on the personal 
qualifications or voliUon of the parties, or otherwise 
from Its nature is such that the Court cannot enforce 
specific performance of its material terms ; 

(r) a contract the terms of which the Court cannot find with 
reasonable certainty; »• . ‘ , 

(<0 A contract which is in its nature revocable; 

(e) a contract made by trustees either in excess -nf iw.. 
powers or in breach of their ttlsty 

•(/)a-contractmade by or on. behalf of -a corporation or 
public company created for spedal So e? S 
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(a) keep such registers, books, and accounts as the High 
Court from time to time prescnbes, and 

(3) comply with such requisitions as may be made by the 
District Court, the High Court, or the Local Govern- 
ment, for records, returns, and statements, in such 
form and manner as the authonty making the te- 
qmsiUon directs. 

(a) The relation of the Distiict Court to a Court of Small 
Causes with respect to administrative control shall be the same as 
that of the Distnct Court to a Civil Court of the lowest grade 
competent to try an original suit of the value of five diousand 
rupees in that portion of the tenitories administered by the Local 
Government in which the Court of Small Causes is established, 

28* A Court of Small Causes shall use a seal of such form 
- and dimensions as are prescribed by 

the Local Government. 

Abofition of Courts of 80. The Local Government may. 
Small Causes. by order in writing, abolish a Court of 

Small Causes. 

81. (i) Nothing In this Act shall be construed to prevent 
the Local Government from appointing 
powOT to a^ a person, who is a Judge or Additional 
to other" officL Judge of a Court rf Small Causes, to be 
also a Judge of any other Civil Court, 
or to be a Magistrate of any class, or to hold any other public 
office. 

(a) When a Judge or Additional Judge is so appomted, the 
ministerial officers of his Court shall, subject to any rules which 
the Local Government may make in this behalf, be deemed to be 
ministerial officers appointed to aid, him in the discharge of the 
duties of the other office. 


SaviDV of 

t oint ^dge 
mall Causes 


Application of Act to 
Courts invested with juris- 
dictum of Court of Small 
Causes. 


82. (/) So much of Chapters III. 
and IV. as relates to — 


(«) the nature of the suits cogniable by Courts of Small 
Causes, 

(J) the exclusion of the jurisdiction of other Courts in 
those suits, 
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paibciilar crops on the land in his possfessloni and dehvet them to A when 
cut and ready for dehvery t 

A contracts with B that, in consideration of Rs. i,ooa to be paid to 
him by B, he will paint a picture for B : 

A contracts with B to execute certain works which the Court cannot* 
superintend*. 

A contracts to supply B with all the goods of a certain class which B 
may require. ‘ • 

A contracts with B to take from B a lease of certain house for a speci- 
fied term at a specified rent, " if the drawing-room Is handsomely decorated," 
even if it is held to have so much certainty that compensation can be 
recovered for its breach ■ 


A contracts to marry B 

The above contracts cannot be specifically enforced 

to c.—k, the owner of a refreshment-room, contracts with B (o give 
him accommodation there for the sale of his goods, and to furnish him 
with the necessary appliances A refuses to perform his contract; The* 
case IS one for compensation, and not for specmc performance, the amn»n t 
and nature of the accommodation and appliances teing undefin^ 

to d—k and B contract to become partners in a certain business the 
contract not speafyiog the duration of the proposed partnership. This 
contract cannot be specifically performed , for, if it were so performed 
A or B might at once dissolve the partnership, ’ 

to A is a trustee of land jwith power to lease It for seven vears 
He eaters into a contract with S to grant a lease of the land for seven-v^I’ 
with a covenant to renew the lease at the expiry of the term 
tract cannot be specifically enforced. ^ ^ *■ 


sanction i 


The directors of a company have power to sell the concern with the 
tion of a genaal meebng ot the shareholders They 0011^00*10 srfi 
it without any such sanction. This contract cannot bespLficiJJnforcS! 

The trnstws, A and B, empowered to sell trust-property worth a lakh 
of rupees, contract to seU it to C for Rs. 30,000. The contract Jso 
tageous as to be a breach of trust. C casnoi enfnn.. ° 


proper precautions to ascertain the value of such pr^&d iJ 
;o pay an «ttava^nt price therefor They also stffite tff ft- w 

fa spS7en“i* P“<=h«e-«oney. This contract cannot 

a railw 4 conttMts ap1Jc^of°fani 'fm worKng 
iwec^gacotton-millthereoi 

part ofl ^ right to use siich 

haroa right of running 

. I. ol 1877.-4. 
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85. (/} Where a Court of Small Causes or a Court invested 
Contiouaace of proceedings the jurisdiction of a Court of 

of abolished Courts. Small Causes has, from any cause, 

ceased to have jurisdiction with respect to any case, any proceeding 
in relation to the case, whether before or after decree, which, if 
the Court had not ceased to have jurisdiction, might have been 
had therein, may be had m the Court which, if the suit out of which 
the proceeding has arisen were about to be instituted, would have 
jurisdiction to try the suit. 

(s) Nothing in this section applies to cases for which special 
provision is made in the Code of Civil Frocedure** as extended to 
Courts of Small Causes, or in any other enactment for the time 
being in force. 

38. \Amtndmnt of Ittdtan Lmilaiton Act, i8^f,-^Reptahd by 
Act 2X. of igoS {the Indtan Lmilahon Act, /pof).] 

87. All orders required by this Act to be made in writing 
Pubbeatiod of certain by tbe Local Government shall be 
orders. published in the official Qazatte. 


THE FIRST SCHEDULE: 

£nACT3ISNTS REPRAL8D. 

\Rtpealtd by Act XII, of /8g/.J 


THE SECOND SCHEDULE: 

Suits excepted erou the Cognizance of a Court of 
Shall Causes. 

(See seettott 75 .) 

(1) A suit concerning an act or order purporting to be done or made 
by the Governor-Geneial in Counoil or a Local Government, or by the 
Governor.General or a Governor or by a Member of the Council of the 
Governo^Gene^al, or of the Governor of Madras or Bombay, in his official 
capacity, or concerning an act purporting to be done by any person by 
order of the Governor-General in Council or a Local Government ; 

(2) a suit concerning an act purporting to be done by any person in 
pursuanc! of a judgment or order of a Court, or of a judicial officer actings 
in the execution of his office ; 


* Act V. of 1908. 
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II Where the performance of the contract would involve some 
hardship on the defendant which he did not foresee, whereas its 
non*peiformance would involve nonsuch hardship on the plaintiff. ' ' 

niusirations,. 


(«) A is entitled to some land under his father's will on condition 
that, if he sells it within twen^-Gve years, half the pnrcyise>money shall 
go to B. A, forgetting the condition, conliacts, before the expiration of the ' 
twenty-Gve years, to sell the land to C. Here the enforcement of the con- 
tract would operate so harshly on A that the Court will not mmp*! its 
speciGc performance in favour of C. 

{/,) A and B, trustees, join their beneGciaty, C, in a contract to seQ 
the trust-estate to D, and personally agree to exonerate the estate from 
heavy incumbrances to which it is subject. -The purchase-money is not 
nearly enough to discharge those incumbrances, though, at the date of the 
contract, the vendors believed it to be sufficient SpeciGc performance of 
the contract should be refused to D. 


♦i.,f ifJ^i ‘ to B, and stipulates 

that he (A) shdl not be obliged M deGne its boundary. The estate reallv 
composes a valuable property not known to either to be part of it. Sneci. 

I” —>• B. i 1. « 

'Ti.'SisiiiS;*"" 

make the road without exposing himself to lihgation Sne^fr ^ 
ance of the part of the Jtract relaZ to UoM 

B. even though it may be held that he^s entitled to S ^ 
of the test with compensation for loss of the road. ’ ^ ^ P“fo'">ance 

(i ) A, a lessee of mines, contracts with B his Imsw a,, 
during the continuance of the lease B may gm noti® 
the machinery and plant used la' and aSout to take 

have the arbdes speci&ed la his noticfl AtAwnJ 
the expiry of the Qse sU a S^^acS ? «« 

■lessee's business, and speciGc performance of ifshoddt rSd to B ' 

to «Si to'2s.\^’;sfs ™ to'T™ h? 

■ fepwfotmaace of the contort shonl/berefS^^^^^ 

'Where, all the g^,* off (Jto dL^'^by A^h“f“'J' 

eannot compel B to supply the goods • to Court 




34 FBOVIKCIAI. SMAlt. CAVS2 COURTS. [Act IX, 

‘ (20) a suit instituted under section 2S3* or section 331* oE the Cod e oE 

Civil Procedure , 

(31) a suit to set aside an attachment by a Coutt or a reveaue- 
authonty, or a sale, mortgage, lease, or other transfer by a Court or a reve* 
nue-authority, or by a guardian ; 

(32) a suit for property which the plaintiff has conveyed while * 

(33) a suit to alter or set aside a decision, decree, or order of a Court, 
or of a person acting in a judicial capacity ; 

(34) a suit to contest an award ; 

(35) a suit upon a foreign judgment as defined in the Code of Civil 
Procedure, t or upon a judgment obtained in British India ; 

(36) a suit to compel a refund of assets improperly distributed under 
section 295* of the Code of Civil Procedure , 

(37) a suit under the Indian Succession Act, 1865, t section 320 or 
section 331, or under the Probate and Administration Act, t88t,{ section 
139 or section 140, to compel a r^und by a person to whom an executor 
or administrator has paid a legacy, or distributed assets , 

(28) a suit for a legacy, or for the whole or a sham of a residue be- 
queathed by a testator, or for the whole or a share of the property of an 
intestate; 

(39) a suit- 

fa) for a dissolution of partnership, or for the windiog-up of the 
business of a partnership after its dissolution , 

(b) for an account of partnmship-transactions ; or 

(c) for a balance of partnership-account, unless the balance has been 

struck by the parties or their agents ; 

(30) a suit for an account of property, and for its due administration 
under decree ; 

(31) any other suit for an account, including a suit by a mortgagor, 
after the mortgage has been satisfied, to recover surplus collections received 
by the mortgagee, and a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully received by the 
defen&nt, 

(32) a suit for a general average loss, or for salvage; 

(33) a suit for compensatioQ in respect of collision between ships ; 


* These sections (of Act XIV. of 1882, the old Code now repealed) 
should now be taken as applying respectively to rale 63 and rules lOo, lo(, 
103 of Order XXI. and s. 73 of Act V. of 1908 (the new Code).— Sbr s. iS» 
of the latter Act 

t Act V. of ZO08. 



ofiSTTi.;) ' spaciFic RBUBJ. • - 

’ ' fAl when the promoters of a .public company 

its incorporation, entered into>a contrac,t for the puir* 

< poses of the company, and such contract is warrant- 

ed by the terms of the incorporation, the company^ 

* *■ f ’ , 

(ej Bor whom Contracts cannot be specifically enforced, . 

' 24. Specific performance of a 
Personal bars to the relief. cannot be enforced in favour 

of a person — 

(a) who could not recover compensation for its breach; 

(^j)who'has become incapable of performing, or violates, 
any essential term of the contract that on his part - 
remains to be performed ; 

' (c) who has already chosen his remedy, and obtained satis- 

, faction for the alleged breach of contract; or 

tfi) who, previously to the contract, had notice that a settle- 
ment of the subject-matter thereof (though not found- 
ed on any valuable consideration) had been made, 

, and was Aen in force. ' 

t y I 

lllusiraitms, 

to clause a —A, in the character of agent for B, enters inta an agree- 
ment with C to buy C’s house A is, in reality, acting, not as agent w B, 
but on his own account. A cannot enforce specific performan^ of this 
contract. ' , 

, to clause b —A contracts to sell B a house, and to become tenant 
-thereof for a term of fouitreo years from the date of the sale at, a specified 
yearly rent A becomes insolvent Neither he nor his assignee cmi enforce 
specific performance of the contract. ' ' • \ 

A contracts to sell B a house and garden in which there are ornamei^l 
trees, a material element in the value of the property as a residence. ' A, ' 
without B's consent, fells the trees A cannot enforce specific performance ’ 
of the contract , . . . . 

- f * 

' A, holding land under a contract with B, for a lease, commits waste, ^ 
or treats the land in an unhusbandlike manner. A cannot enforce ‘specific 
performance of the contract. > , ' , - ^ < 

A contracts to let, and B' contracts to take, an unfinished 'honse,' B 
contracting to finish the house, and the lease to contain covenants on the 
pm of A to kwp the house in repair B finishes the house in a vew de- , 

^tive manner, he cannot enforce the contract specifically, though A and 

B niay sue each other for compensatioa,for breach of it, ® 

.‘P contracts to let, and B contracts to take, a house for a 

~ spemfied term at a specified reuf. B refuses to perform the -contract! 



l6 PEOVINCUL SUAU. CAUSE COUKTS. [Act iX. of I8S7.} 

(43) a suit by one of several joint mortgagors of immoveable property 
for contribution in respect of money paid by him for the redemption of 
the mortgaged property ; 

{43] a suit against the Government to recover money paid under 
protMt in satisfaction of a ciaim made by a revenue-authority on account 
of an arreat of land-revenue, or of a demand recoverable as an artmr 0! 
land-revenue , 

(44) a suit the cognizauce whereof by a Court of Small Causes is 
bart^ by any enactment for the time being in force. 
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obtain the performance sought, except vrith the variation, so set up, 
in the following cases (namely): — 

(a) where by fraud or mistake of fact tile contract rf which 
perfotznsnce is sought is ih ternxs dlffeieiit Eroui thst 
which the drfendant supposed it to be when he en- 
tered Into it; 

(3) where, by fraud, mistake of fact, or surprise, the defend- 
ant entered into the contract under a reasonable 
misappiehenrion as to its ^effect as between himself 
- and the pimntiS; 

(e) where the defendant, knowing the terms of the contract 
and understanding its eSect, has entered into It rely* 
.ing upon some misrepresentation by the plaindE, or 
upon some sUpulatiou on the plaintiff's part which ' 
* adds to the contract, but which he refuses to fulfil ; 

(d) where the object of the parties was to produce a certain 
legal result, which the contract as framed is not cal- 
cmated to produce; 

(«) where the patties have, subsequently to the esecutiou of 
the contract, contracted to vary it. 

^ ' Hituiraiiaai, 

la,} A, and C sign a writing, by which they purport to contract 
iach to enter into a bond to D for Rs. x,ooo. In a suit by D to make A, 
3 , and C separately liable each to the extent of Rs. 1,000, they prove that 
die word ‘ each ' was inserted by mistake ; that the lutention was that riiey 
should give a joint bond for x,ooo. 0 can obtain the performance 
sought only with the variation thus set up. 

(5 } A sues B to compel spedSc performance of a contract in writing 
to buy a dwelling-house. B proves that he assumed that the contract int 
eluded an adjoining yard and the coniract was so as to leave it 

doubtful whether the yard was so included or not. The Court will traise 
to enforce the contract, except with the variation set up by B 

(c ) A contracts in writing to let to B a wharf, together with a strip t£ 
A s land dehneat^ in a map. Brfote signing the contract, B proposed 
orafly that he should be at liberty to substitute for the strip mention^ in 
the contract another strip of A's land of the same dimensions, and to this 
A expressly aswnted B then signed the written contract A cannot ob- 

contract except with the 

to B fo! life for the purpose of securing land 

to B tor his life, w^ remainder to his issue. They execnte a o-nnirai.^ 

^ ^ canter an absolutemmership on B. The 

contract so framed cannot be specifically enforced. ^ 
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Sections 

2g. Place for registering other docu- 
ments 

30. R^stration by Registrars in 

certain cases 

31. Registration or acceptance for 

deposit at private residence. 

PART VI. 

Of presenting Documents for 
Rsgistratiov. 

32. Persons to present documents 

for registration. 

23, Powers-of-attorn^ recognizable 
ior purposes oE section 32 
34, Enquiry before registration by 
registering officer 

33. Procedure on admission and 

denial of execution respec- 
tively. 

PART VH. 

Of enforcing the Appearance of 
Executants and Witnesses 

36. Procedure where appearance of 

executant or witness is desired. 

37. Officer or Court to issue and 

cause service of summons 

38. Persons exempt from appear- 

ance at registration-office. 

39 Law as to summonses, commis- 
sions, and witnesses. 


PART VIII. 

Of presenting Witts ano Author- 
ities TO adopt. 

' 40. Persons entitled to present 
wills and authorities to adopt. 
41. Registration of wills and 
authorities to adopt. 

PART IX. 

Of the Deposit of Witts. 

4a, Deposit to wills. 


Sections. 

43 * Procedure on deposit of wills. 
ii 4 . Withdrawal of sealed cover de- 
posited under section 43. 

45. Proceedings on death of deposi- 

tor. 

46. Saving of certain enactments 

and powers of Courts. 


PART X. 

Of thr Effects of Registr.ation 
AND Non-registration. 

47. Time from which registered 

document operates. 

48. Registered docnmems relating 

to property when totakeeSecc 
against oral agreements 
49 Effect of non-registration of 
documents required to be 
registered. 

50. Certain registered docnments 
relating to land to take effect 
against unregistered docu- 
ments. 


PART XI. 

Of the Duties and Powers of 
Registering Officsbs 

{A) — As io the Segisier-boois and 
Indexes 

51. Register - books to be kept in 
the several offices 
£2. Duties of registering officer 
when document presented 

53 Entries to be numhered con- 

secutively 

54 Current indexes and entries 

therein 

55, Indexes to be made by regis- 

tering officers and their con- 
tents. 

56. Copy of entries in indexes Nos. 

I, li, and ill. lobe sent by 
Sub'^gistrar to Registrar 
and filed. 
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A coatiacts in consideration' of Rs. i’,oao to beneath certain 'of hia 
lands to B. Immediately after the contract A dies ii^state, and C takes 
out administration to his estate. B may enforce specific performance' of 
the contract against C. 

A contracts to sell certain land to B. Before the completion of the 
contract A becomes a lunatic, and C u appointed his committee^ ' B may 
specifically enforce the contract against C . ' ' - ^ 

to clauses— A, the tenant for life of an estate, with lemaindec to B, 
in due »erdse of a power 'conferred hy the settlement under which he is 
tenant for life, coatiacts to sell the estate to C, who has notice of the settle* 
meat. Before the sale is completed A dies. C may enforce ^edfic per- 
formance of the contract against B 

A and B are joint tenants of iand, his undivided moiety of which mthec 
may alien in his lifetime, but which, subject to that right, devolves on the 
surviror. A contracts to sell his moiefy to C, and dies. C may enforce 
specific performance of the contract against B. 


(h) Against whom Cqntracis cannot bt spedfUalljt e^oreed: ' 

as. Specific performance of a contract cannot be enforced 
What parties cannot be against a parly thereto in any of the 
compelled to perform. following cases:— • 

(a) if the consideration to be received by him is so nrosslv 


„„u imsicuvc 111 urn smieoi ttungSAVielinCT 

at the date of the contract as to b^ either by itself or 
coupled with other drcmnstances, evidence of fraud, 
or of undue advantage taken by the plafaiiff ; 

*2 misrepresentation' 
f ” innocent), concealmoit, circum- 
vralKm, or oobir piacncos of my party to wSi 
P«^an« wouU b«omo dua i 

(tf) if his assent was given under the influent of mistake of 
when the contract provides for compensSfon in c^e 

I - ' I 

< ■Olusirqiiotts, -- ' " > 

?*l»ait^of°hu‘’i2ScSr*2£.“ 
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MtseeUaneous. 

8s. Destruction of unclaimed docu- 
ments 

86. Registering officer not liable 

for thing bond fide done or 
refused in his official capacity. 

87. Nothing so done invalviated 

by defect in appointment or 
procedure. 

88. lUgistration of documents ex- 

ecuted by Government officers 
or certain public functionaries. 
8g. Copies of certain orders, certi- 
ficates, and instruments to be 
sent to registering officers and 
filed. I 


Sections. 

Exemptiomfrom Act. 

go. Exemption of certain doeo- 
ments executed by or in favour 
of Government. 

gi. Inspection and copies of sudb 
documents. 

go. Burmese registration-rules con- 
firmed. 

Repeals. 

gg. Repeals. 


The schedule —Repeal or 
Enaciuents 
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(i ) By a maniage'Settlement, A, the &ther of Bj the intended wife, 
covenants with C, the intended husband, to pay to C, his executors, ad< 
ministrators, and assigns, during A's life, an annui^ of Rs. 5,000. C dies 
insolvent, a^ the ofSoal assignee claims the annni^ from A. The Court, 
on finding it dearly proved that the parties always 'intended that this 
annuity should be paid as a provision for B and her children, may rectify 
the settlement, and decree that the assignee has no right to any part of the 
annuity. 

82 . For the purpose of rectifying u contract in writing, the 
Presumption as to intent Court znust he satisfied that all the * 
of parties. parties dieieto' intended to make an 

equitable and conscientious agreement. 


. 88. In rectifying a written instrument, the Court may inquire 

Prmdples of rectification. instrument was intended to 

. mean, and what were intended to be 

its legal consequences, and is not confined to the inquiry what 
the language of the instrument was intended to be. 


84 . A contract m writing may be first rectified, and then, 

Speafic enforcement of the plaintiff has SO prayed in his 

rectified contract. plaint, and the Court thinks fit,^ed- 

( fically enforced. 


Ulusiration, 

> 

^ ^ntraots in writing to pay his attorney, B, a fixed sum in lieu of 
costs The contract contains mistakes, as to the name and rights of the 
chen^ which, if construed strictly, would exclude, B from all rights under 
it B is entitled, if the Court thinks fit, to have it rectified, and to an 
order for payment of the sum, as it at the time of its execution it had ex- 
pressed the intention of the parties. 


WlAPTJfiK IV. 

Of the Rbscissiok of Cohtracxs, 

Sa» pmou ii>t.rated in a cOBhacl in writmg may ma 
b. to ha™ It racinded, and aach rescWon 

force.'-See Act i8&, ss, x 2! *®“‘*®'**® this Act is in 
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( 5 ) endorsement " and “ endorsed " include and apply to ait 
entty in writing by a registering oiBcer on a rider or cevenng sli{^ 
to any document tendered for registration under this Act ; 

(6) " immoveable properly " includes land, buddings, here* 
ditary allowances, rights to ways, lights, ferries, fisheries, or any 
other benefit to arise out of land, and things attached to the earth or 
permanentlyfastened to anything irbich is attached to (he earlh, but 
not standing timber, growing crops, nor grass : 

(y) *' lease “ includes a counterpart, kabuliat, an undertaking 
to cultivato or occupy, and an agreement to lease : 

(S) “ minor " means a person who, according to the personal 
law to which he is subject, has not attained majority ; 

(p) “ moveable property " includes standing timber, growing 
crops, and grass, friuc upon and juice in trees, and property of 
every other description except immoveable property : and 

(/o) “ representative " includes the guardian of a minor and- 
the committee or other legal curator of a lunatic or idiot. 


PART II. 


07 TIIS REGlSTRATlON-ESTABLlSHMEirr. 


3. (/) The Local Government shall appoint an officer to be 
Inspector^Seneral of Re- Inspector-General of Registration 


Sistration. 


for the territories subject to such Govern- 
ment: 


Provided that the Local Government may, instead of making 
such appointment, direct that all or any of the powers and duti» 
hereinafter conferred and imposed upon the Inspector-General snaifc 
be exerc'sed and performed by such officer or ofiScers, and w«ma 
such local limits, as the Local Government appoints in this behalf. 

( 2 ) Any Inspector-General may hold simultaneously any other 
office under Government. 


4, (/) The Governor of Bombay in Council may ^so, with 

Branch Inspector-General S® 

of Sindh. General m Council, aPPO*”! 

to be Branch Inspector-General of Sindh, who _ 

powers of an Inspector-General under this Act other than the pow 
to frame rules hereinafter conferred. 
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8,8. On adjudging the rescission of a contract, the Court 
Covti may require party raij require the party to whom such 
tescindiae to do equity. ^ relief IS granted to make any compensa* 
tion to the other which justice may require. 


CHAPTER V. 

Of the Cancelution of Imstmnams, 


89 . Any person against whom a written instrument, is void 
When cancellation may he voidable, who has reasonable appre* 
ordered. hension that such instrument, if left 

outstanding, may cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its discretion, so 
adjudge it, and order it to be delivered up and cancelled. 

If the instrument has been registered under the Indian Regis^ 
tration Act, 1887,'* the Court shall also send a copy of its decree 
to the officer in whose office the instrument has been so rep'stered, 
and such officer shall note on the copy of the msirument contained 

in his books the fact of its cancellation. 

% 


Illtutraiions. 

^ fraudulently rquesentlng her to be- 

^ 4. CO.W ™ mi. tc's tataatfccim. 

cancellation ot the forged instrumenf. . ^ oocaia tne 

4. n" ^ tenants on his land were all at win ' sella it 

to B, and conveys it to him by an instrument dated th*. ref 
Soon after that day, A fraudulently grants to C a > Ap. g qC nart !rf 

djM tt. oaf, .w, „a pj,f tiS 

a. to, „8,.- B to, oUto LTStorf 

(d) A agrras to sell and deliver a ship to B. to be oa,d 1. w 
acceptances of four hills of exchange, for sums amonnfanf ® ® 

to be drawn by A on B The bUls we drawl Ld aT»?Ji *u 30,OQo, 
if O according’ to the agreement A Sues on^***^ the ship 
bills. B may obtain the canoellatioo of all the bills, **** 


with Artliufi???', s! 2 ^^ been altered b accordance 
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9. Eveiy military cantonment may (iE the Local Government 
MiUtary cantonments may SO directs) be, for the purposes of this 
s«b-«3>5tricts «r Act, a sub-district or a district, and the 

ry . / ^ ^ Cantonment Magistrate shall be the Sub- 

xiegistrar or the Registrar of such sub-district or district, as the 
case may be. 


10. (r) When any Regiarar, other than the Registrar of a 
Absence of Registrar or district including a Presidency-town, is 

vacancy in his otfiee. ^ absent otherwise than on duty in his dis- 
trict, or when his office is temporarily vacant, any person whom the 
Inspcctor-Geiierai appoints in tins behalf, or, in default of such ap- 
pointment, the Judge of the District Court, within the local limits 
of whose jurisdiction the Registrar's office is situate, shall be the 
Registrar during such absence, or until the Local Governmenc fills 
up the vacancy. 

(n) When the Registrar of a district including a Presidency- 
town is absent otlierHiso tiiar. on duly in ni$ di<itrtcc. or when his 
office is temporarily vacant, any person whom the Inspector-General 
appoints in this behalf shall be the Registrar during such absence, 
or until the Local Government fills up the vacancy. 

11 . When any Registrar IS absent from bis office on duty in 

Absence of Registrar on district, he may appoint any Sub- 
duty in hi!, oisiriet. Registrar or oiber person in bis district 

to perform, during such absence, all the duties of a Regisuar 
except those mentioned in sections 68 and 72 . 

12. When any Sub.Registrar is absent, or when his office 
Absence of Sub-Registrar ‘S temporarily vacant, any person whom 

or vacancy in his office. the Registrar of the district appoints in 
this behalf shall be Sub-Registrar during such absence, or until the 
Local Government fills up the vacancy. 

Report of certain appoint- , 18' (') All appointments made 
ments and suspension and under Section 10, section 11 , or section 
t^vat and dismissal of 1 2 shall be reported to the Local Govern- 

meut by the Inspecto^Ge^eraL 

( 2 ) Such report shall be either special or general, as the Local 
Government directs. 

( 3 ) The Local Government may suspend, remove, or dismiss 
any person appointed under the provisions of this Act, and appoint 
another person in his stead. 
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,(».) A beqnaths Spe^mrSC ^ 

„.i. ._...i. A’« mecutm. tl 


(e) Acovenants that, i£ heshoald at any time be eattM to 
ameeding one lakh of rupees, he will settle it upon «e 

, K^fot uBcettamty The Court may make the decbtahon. 

Ml A alienatestoB property w which A has' merely a life-interett. 

The ILtio^is invalid as agndt C, who is entitle “ 

Court may, m a suit by C against A and B, declare that C is so entitled, 

' (« 1 The widow of a sonless Hindu alienates part of the P«P^y 

which she is in possession as such. The person presumptively entitled to 
possess the property if he survive her may, in a suit againrt the aliens, , 

' obtain a dilatation that, the alienation was made without legal necessity, 
and was thererore void beyond the widow’s lifetime 

(f) A Hindu widow in possession of property adopts a son to her 
ceas^ husband The person presumptively entitled to possession of the 
property on her death without a son msy, in a suit against the adopted son, 
obtain a declaration that the adopQoa was invalid. 

(g) A IS in possession of certain property. B, sillegmg that he is the 
owner of the property, requires A to deliver it to bun. A may obtain a de» 
ciaiation of his right to hold the property. 

(A ) A bequeaths property to B for his life, with remainder to B’s wife 
and her children (if any) by B, but if B die without any wife or children to 
C. B has a putative wife, D, and children, but C denies that B and D 
were ever lawfully married D and her children may, in B’s lifetime, instl* 
tote a suit against C, and obtain therein a declaration that they ace truly 
the wife and children of B, 

<I8> A declaration made under this chapter is binding on!; 

. , , . on the parties to the suit, persons claW« 

^ Effect of dedatahon. tiyoggii them respectively,' and, 

where any of the parties ate trustees, on die persons for whom, if 
in existence at the date of the declaration, such patties would be 
trustees. 

, • »• 

■ IStttiraHon. 

* 

A, a Hindn, in a snlt to which B, his alleged wife, and her mother, ate 
defendants, seeks a declaration that his marriage was duly solemnized, and 
an order for the restitution of his conjugal ngbts. The Const makes the 
declaration and order. C, claiming that B is tus wife, then sues A for the 
recovery of B. The 'declarabon made u the former suit is not bia£ng - 
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(a) instruments of gift of immoveable property ; 

(з) other non^testamentary instruments which purport or 

operate to create, declare, assign, limit, or extinguish, 
whether in present or in future, any right, title, or 
interest, whether vested or contingent, of the value 
of one hundred rupees and upwards, to or in im- 
moveable property; 

(r) non-testamentaiy instruments which acknowledge the 
receipt or payment of any consideration on account 
of the creation, declaration, assignment, limitation, 
or extinction of any such right title, or interest, and 

(d) leases of immoveable property from year to year, or 
for any term exceeding one year, or reserving a 
yearly rent : 

Provided that the Local Government may, by order published 
in the local official gazette, exempt from the operation of this sub- 
section any leases executed m any district, or part of a district, the- 
terms granted by which do not exceed five years, and the annual 
jents reserved by which do not exceed fifty rupees. 

(r) Nothing in clauses (3) and (e) of sub>section (/} applies to— 
(i) any composition, deed ; or 

(и) any instrument relating to shares in a Joint Stock Com- 

pany, notwithstanding that the assets of such Com- 
pany consist in whole or in part of immoveable 
properly; or 

(ill) any debenture issued by any such Company, and no( 
creating, declaring, assigning, limiting, or extinguish- 
« ing any right, title, or interest to or in immoveable 
property except in so far as it entitles the holder to 
the security afforded by a registered; instrument 
whereby the Company has mortgaged, conveyed, or 
otherwise transferred the whole or part of its im- 
movable property or any interest therein to trustees 
upon trust for the benefit of the holders of such? 
. debentures ; or 

(iv) any endorsement upon or transfer of any debenture 

issued by any such Company ; or 

(v) any document not itself creating, declaring, assigning 

' limiting, or extinguishing any right, title, or interest of 

the value of one hundred rupees and upwards to or 
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(/} to make any order binding on the Secretary of State 
for India in Council, on the Governor*General in 
Council, on the Governor of Madras in Council, on 
the Governor of Bombay in Council, or on the Lieu- 
tenant'Govemor of Bengal ; 

{g) to make any order on any other servant of the Crown as 
such, merely to enforce the satisfaction of a claim 
upon the Cronn ; or 

(fi) to make any order which is otherwise expressly exclu- 
ded by any law for the time being m force. 


46. Every application under section 45 must be founded on 

AppHcatioahowmde. affidavit of the person injured, stat- 

mg his right in the matter in question, 
his demand of justice, and the denial thereof ; and the High Court 
may, in iis discretion, make the order applied for absolute in the 

Procedure thereon. first instance, or refuse it, or grant a rule 

to show cause why the order applied for 
should not be made. 


If in the last case the person, Court, or corporation complain- 

Ordermallernahve. ^ pf, shows no sufficient cause, the 
Hign C ourt may first make an order m 
the alternative, either to do or forb ear the act mentioned in the or- 
der, or to signify some reason to the contrary, and make an an- 
swer thereto by such day as the High Court fixes m this behalf. 


47. If the person. Court, or corporation, to whom or to 
Peremptory order. such order is directed, makes no 

answer, or makes an insufficient or a 
* false answer, the High Court may then issue a peiemptotv order to 
do or forbear the act absolutely. 


48. Every order under this chapter shall be executed, and 

Execution of, and appeal may be appealed from, as if it were a 
fwm, orders decree made in the exercise of the or- 

dinary original civil jurisdiction of the High Court. 

49. The costs of all applications and orders under this 

Costs. chapter shall be in the discreUon of the 

High Court 


Bar to issue of manda- 50. Neither the High Court nor 
any Judge thereof ahaU hereafter issue 
any writ of memdamus. 
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(3) instruments acknowledging the receipt or payment of any 
consideration on account of the creation, declaration, 
assignment, limitation, or extinction of any such dgbt, 
title, or interest ; 

(c) leases of immoveable property for any term not exceed- 

ing one year, and leases exempted under section xy; 

(d) instruments (other than wills) which purport or operate 

to create, declare, assign, limit, or extinguish any 
right, title, or Interest to or in moveable property ; 

(e) wills; and 

(/)all other documents not required by section 17 to be 
registered. 

19. If any document duly presented for registration be in a 
Documents in language language which the registering officer 
■flotunderatoudbyresistenng does not understand, and which is not 

commonly used in the district, he shall 
refuse to register the document, unless it be accompanied by a 
true translation into a language commonly used in the district, 
and also by a true copy. 


20. (/) The registering officer may, m his discretion, refuse 
Documents containing in- <0 accept for registration any document 
terlineatiom,, blanks, era- m which any interlineation, blank, erasure, 
sures, or alterations. qj. aUeration appears, unless the persons 

executing the document attest with their signatures or initials 
■such interlineation, blank, erasure, or alteration. 


(a) If the registering officer registers any such document, 
he shall, at the time of registering the same, make a note in the 
register of such interlineation, blank, erasure, or alteration. 


" 21. (/} No non-testamentary document relating to immoveable 

Description of property properly shall be accepted for registration 
and maps or plans. unless It contains a descnption of such 

property sufficient to identify the same. 

(a) Houses in towns shall be described as situate on the north 
or other side of tlie street or road (which should be specified) to 
which they front, and by their exisung and former occupancies, 
and by their numbers if the houses in such street or road are 
numbered. 

(j') Other bouses and lands shall be described by thdr name, 
if any, and as being in the territorial division in which they are 
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When such obligation arises from contract, the Court shall be 
guided by the rules and provisions contained m Chapter il. or this 

Act. 

When the defendant invades or threatens to invade the plaint- 
iffs right to, or enjoyment of, property, the Court may grant a 
perpetual injunction in the following cases (namely) : — 

(«) where the defendant is trustee of the property for the 
plaintiff; 

(2) where there exists no standard for ascertaining the actual 
damage caused, or likely to be caused, by the in- 
vasion ; 


(r) where the invasion is such that pecuniary compensation 
would not afford adequate relief; 


(d) where it is probable that pecuniary compensation cannot 
be got for the invasion ; 

(«) where the injunction is necessary to prevent a multi- 
plicity of judicial proceedings. 

Expl(mahon,—^<st the purpose of this section trade-in i<’k ij 
property. 


Illmtrahons. 


(a } A lets cectam land to B, and B contracts not to dig sand or gravel 
thereout. A may sue tor an injunction to restrain B from digging in vio- 
lation of his contract. 

(i) A trustee threatens a breach of trust His co-trustees (if any) 
should, and the beneficial owners may, sue for an injunction to prevent the 
breach. 

(c) The directors of a public company are about to pay a dividend 
out of capital or borrowed mon^ Any of the shareholders may sue for an 
injnnction to restrain them 

(d ) The directors of a fire and life insurance company are about to 
engage in marine insurances Any of the shareholders may sue for an in- 
junction to restrain them 

(e) A, an executor, through misconduct or insolvency, is bringing the 
property of the deceased into danger. The Court may grant an injunction 
to restrain him from getting in the assets 

{f) A, a trustee for B, is about to make an imprudent sa'e of a small 
part of the trust-property. B may sue for an injunction to restrain the sale, 
ewn though compensation in monq^ would have afforded him adequate 


(^ ) A makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B and his children A then contracts to sell 
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25. (/) If, owing to urgent necessity or unavoidable accident. 
Provision where delay in ®*ty document executed, or copy of a 
(presentation is unavoidable, decree or Order nude, in British India, 
is not presented fur registration till after the expiration of the time 
^hereinbefore prescribed in that behalf, the Registrar, in cases where 
the delay in presentation does not exceed four months, may direct 
that, on payment of a fine not exceeding ten times the amount of the 
proper registration' fee, such document shall be accepted for regis> 
-.tration. 

{a) Any application for such direction may be lodged with a 
Sub-Registrar, who shall forthwith forward it to the Registrar to 
whom he is subordinate. 

23. When a document purporting to have been executed by 
Documents executed out of all or any of the parties out of British 
British India. India i» not presented for registration 

till after the expiration of (he time hereinbefore prescribed in that 
behalf, the registering olficer, if satisfied — 

(a) that the instrument was so executed, and 

(^) that It has been presented for leg strition within four 
months after its arrival m Braish India, 

may, on payment of the proper regi trat on'fee, accept such docu- 
ment for registration. 

27 A will may at any time be 
Wills may be presented or presented for registration or deposited in 
deposited at any tune manner berematter provided. 


PART V. 

Of thx Place of Rebistkation. 

28 . Save as in this Part otherwise provided, every document 
m t dccn- mentioned in section 17, sub-secliony J, 

■nieuWatS land. clauses (a), {b), (f). and (rf), and swtion 

18, clauses (a), {b), and (f), shall be presented for “j 

office of a Sub-Registrar within whose sub-distriot 
some portion of the property 10 which such document relates 

• situate. , , j+ftin 

- 29. W Xv., 
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»,!n nUlats Vfh-ch hfilo to support B's mme. B aszy 
tbreateito to remove crftaiapUars wtt cu 
sue for an injoncdon to restrain him horn so doin^ 



; occupier, 

1?, » & » 

fi. t A inftinses B’s patent It the Court is sausBed that the patent is 
in&ingement. 

(If.) A pirates B’s copyright B may obnia an injnn^on 

the piracy^ unless the work ot which copyright is clamed is hbellous or 

obscene. _ . . 

(o ) A improperly uses the trade-mark o£ B. B may obtain an injmo- 
tion to restrw the user, provided that B » use of the trade-mark is honest. 

(r.) A, a tradesman, holds out B as his paicnet against the wish and 

without the authority of B B may sue for an ia]anctton to restrain -A 
from so doiog. 

(y.l A, a 1 irv eminent man, writes letters on !amiIy-topic» B. After 
the death ot A and 8 C.waoisB’s residuary legate^ proposes to make 
money by publishing A's letters D, who is A's executor, has a propergr 
in the letters, and may sue tor an injunction to restrain B from publishing 
them. 

(j ) A carries on a manufactory, and B is his assistant In the course 
of his buiiness, A imparts to B a secret process of value. B afterwards 
demands money of A, threatening, in case of refusal, to disclose that process 
to C| a nvdl manufacturer. A may sue far an injunction to restrain B from 
disclosing the process, 

5S. When, to prevent the breach of aa obligatioD, ic is neces- 

, sary to compel the performance of cer* 

Mandatory ,n, unctions. y 

enforcing, ibe Court may, in its discretion, grant an injuacuoa to 
prevent the btetch complained and also to compel performance 
of the requisite acts. 

Rlustraiio«s, 

(fl } A, by new buildings, obstructs lights, to the access and use of 
which B has acquired a right under tue Indian Limitation Act, iSyy, Part 
IV.* B may obtain an mjaucuoo, not only to restrain A from going on 
with the buildings, but also to puU do.v'n so much of theoi as obstyncts B’s 
lights. 


♦ The reference to Act IX. of 1871 has been altered in accordance 
with Act XV. of {877, s 2. 
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(d) by the represeatativs or assign of such person, or , 

(e) by the agent of such person, representative, or assign, duly* 

authorized by power-of-attorney executed and autheir* 
ticated in manner hereinafter mentioned. 

Powers'of'attorney recog* 83. (/) Fot the purposes of section 
tuzable for pucposee of sec* $ 2 , the following powers-of-attorney shall 
3®' alone be recognized, namely, — 

(a) if tlie principal, at the time of executing the power-of- 
attorney, resides in any part of British India m which 
this Act IS for the time being in force) a power-of- 
attorney executed before, and authenticated by, the 
Registrar or Sub-Registrar within whose district or 
sub-district the principal resides ; 

(d) if the principal, at the time aforesaid, resides in any other 
part of British India, a power-of-attomey executed 
before, and authenticated by, any Magistrate; 

(r) if the principal, at the time aforesaid, does not reside in 
British India, a power-of-attorney executed before,, 
and authenticated by, a Notary Public, or any Courts 

Judge, Magistrate, British Consul or Vice-Consul, or 
representative of His Majesty or of the Government 
of India : | 

Provided that the following persons shall not be required to 
attend at any «gistration-ofl0ice or Court for the pijlrpose of exe- 
cuting any such power-of-attomey as is mentioned m clauses (o> 
and (^) of this section, namely,— 

(i) persons who, by reason of bodily infirmity, are unable, 
without risk or serious inconvenience, so to attend; 

(li) persons who are m jail under civil or criminal process; 
and 

(ill) persons exempt by law from personal appearance in 
Court. 

(a) In the case of every such person, the Registrar or Sob* 
Kiegistrar or Magistrate, as the case may be, if sausfied ‘-that tne 
nower-of-nttorney has been voluntarily executed by the person pm* 
gyring to be the principal, may attest the same without requiring 
to personal attendance at the office or Court aforesaid. 

To obtain evidence as to the voluntary nature ^ 
cxccunon, the Registrar or Sub-Registrar or Magistrate.may either 
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(/ ) when the conduct of the applicant or his agents has 
been such as to disentitle him to the assistance of the 
Court , 

(i) where the applicant has no personal Interest in the matten 


Jllustrations 

(a.) A seeks an injunction to lesliain his partner, B, from receiving 
the partnership debts and effects It appears that A had improperly pos* 
sessed himself of the books of the firm, and refused B access to them. The 
Court will refuse the injunction 

(b) A manufactures and sells crucibles, designating them as "patent 
plumbago crucibles,” though, in fact, th^ have never been patentM. B 
pirates the designation A cannot obtain an injunction to restrain the 
piracy. 

(a) A sells an article called " Mexican Balm," staling that it is com- 
pounded of divers raie essences, and has sovereign medicinal qualities B 
wmmences to sell a similar article, to which he gives a name and deswin- 
tion such as to Irad people into the belief that they are buyiqg A’s Mexican 
oalm A sues B for an injunction to restrain the sale B shows that A's 
Mexican balm consists of nothing but scented hogs’ lard A’s use of his 
description is not an honest one, and he cannot obtain an injunction. 

57. Notwithstanding section 56 , clause / where a contiact 
Icjunction to perform compnaes an affirmative agreement to dn 
negat.ve agreement. a certain act. coupled wfih a nemtivS 

tance that the Court IS unable to compel specific performance of 
the afiirmaiive agreement shall not preclude it from granC S in- 
junction to perform the negative agreement: provided diat the 

mg rSim ^ M d « bin* 


lUtatraiions 

(a) A contracts to sell to B for Ra tnnn 1.1.. .. j .. . 
business unconnected with business-premises ° a certain 

carry on that business in Calcutta B pays A the^R^'l 

on the business in Calcutta JiO0O, but A carries 

tomerstoB.butB ma™oLu M« r®?®* A to send h.s cuS 
on the business in Calcutta restraining A from carrying 

JP ® similar bwiness olMo^by^'sshop^and'^^^ A then sets 

deal with him This is contrary to hmraohed rn‘f ® ““stomers to 
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85 . (/) (a) If all the persons executing the document appear 
Procedure on admission personally before the registering officeif 
and denial of execution re- and are personally known to or if 
spectively. he be otherwise satisfied that they ate the 

persons they represent themselves to be, and if they all adn^it the 
execution of the document, or 

(S) if, in the case of any person appearing by a representative! 
assign, or agent, such representative, assign, or agent admits the 
execution, or 

(r) if the person executing die document is dead, and his re- 
presentative or assign appears before the registenng officer, and 
admits the execution, 

the registering officer shall register the document as directed 
in sections 58 to 6 1, inclu^ve. 

(a) The registering officer may, in order to satisfy himself that 
the persons appearing before him are the persons they represent 
themselves to be, or for any other purpose contemplated by this 
Act, examine any one present in his office. 

(3) (a) If any person by whom the document purports to 
be executed denies its execution, or, 

iS) if any such person appears to the registering officer to be 
a minor, an idiot, or a lunatic, or 

U) if any person by whom the document purportsto be executed 
Is dead, and his representative or assign denies its mcecution, 

the registering officer shall refuse to register the document as 
to the person so denying, appeanng, or dead : 

Provided that, where such officer is a Registrar, he shall follow 
the procedure prescribed in Fart XII. 


PART VII. 

Of Enfobcimg thx Affbauancb of Exscutants and Witnesses. 

86. If any person presmiting any document for registration 

Procedure where appear- ?T claiming mder any docum^t. whi* 
ance of executant or witness IS capable of being SO presented, desires 
isdeared. the appearance ^ any person whose 

nresence or testimony is necessary for the registration of such 
document, the registering officer may, in his discretion, caU upon 
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41. (/) A will or an authority to adopt presented for rep's- 
tration by the testator or donor may be 
RegistraBon of wills and registered la the same manner as any 
anthonties to adopt. other document. ^ 


(a) A will or authority to adopt presented for registration by 
any other person entitled to present it shall be registered if the 
.xegistenng officer is satisfied — 

(«} that the will or authority was executed by the feii ta t or 
or donor, as the case may be ; 

(i) that the testator or donor is dead; and 

(c) that the person presenting the will or authority is, under 
section 40, entitled to present the same. 


PART IX. 


Ob thb Dsbosix of Wius. 


49. Any testator may, either personally or by duly-authorized 
^ agent, deposit with any Registrar his will 

Deposit of wi Is. jjj ^ sealed cover superscribed with the 

n pwiB of the testator, and that of bis agent (if any), and with a 
statement of the nature of the document. 


48. (r) On receiving such cover, the Registrar, if satisfied 
Procedure on deposit of that the person presenting the same for 
wilb. deposit IS the testator or his agent, shall 

transcribe in his Register-book No. 5 the superscription aforesaid, 
and note in the same book, and on the said cover, the year, 
month, day, and hour of such presentation and receipt, and the 
names of any persons who may testify to the identity of the testator 
or his agent, and any legible inscription which may be on the seal 
of the cover. 


(a) The Registrar shall then place and retain the sealed cover 
in his fire-proof box. 

44. If the testator, who has deposited such cover, wishes 

Withdrawal of sealed cover to withdraw it, ^ 

deposited under section 43. personally or by duly-authorized agent, 
to the Registrar' who holds it m deposit, and, such Registrar, a 
safisfied that the applicant is actually the testator or his agent, 
shall deliver the cover accordingly. 
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(a) affect any immoveable proper^^comprised therein, or 
(fi) confer any power to adopt, or 

(e) be received as evidence of any transaction affecHng’ 
such property or confening such power, 


unless it has been registered. 

50 . (/} Every document of the kinds mentioned in clauses- 
Certain registered doca- (^X .W,and of Section I y. sub; 


ments relating to land to 
take effect against unregister. 
ed documents. 


section (/), and clauses {a) and (^}of 
section i8, shall, if duly registered, take 
effect, as regards the property compris- 
ed therein, against eveiy unregistered document relating to the 
same property, and not being a decree or order, whether such 
unregistered document be of same nature as the registered 
document or not. 


' (a) Nothing in sub-section (/) applies to leases exempted 
under the prowso to sub-section (/} of section 17, or to any 
document mentioned in sub-section (a) of the same section, or to 
any registered document which had not priority under the law m 
force at the commencement of this Act. 

£xplatiaftoa.’— In cases where Act No. XVI. of 1864 or 
the Indian Segistration Act, ib66,* was in force in the place, 
and at the time, m and at which such unregistered document was 
esecnted, “unregistered" means not registered according to such 
Act, and, where the documait is executed after the first day of 
July, 1871, not registered under the Indian I^gistration Act, 
1871,1 or the Indian Registration Act, 1877,1 or this Act. 


PART XI. 


Of tchb Duxees and Powbrs of RsoisTitKisG Officers. 

(A) — As io the RtguUr-looks and Indexes. 

, -Register-books to be kept 51 . (/) The follo^ng books shdl 
hi thereveral offices. be kept m the several oflSces hereinafter 

named, namely :~ 

JiL—In all registration offices — 

Book I— “Register ofNon-testamentary Documents relating 
to Immoveable Property j" 

*Act XX.of x8(i& t Act VIII. of 187s. 4 Act III. of 1877. 
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{2) “Bill of exchauge" means a 6illo/ exchange as denned 
ly iht l^igotialle InstrumnU Act^ i88i^ and includes abo a hand! 
and any other document entittiag or purporting to entitle any person, 
vshether named therein or not, to payment hy any other person of, on 
to dram upon any other person for, any sum of money: 

In the old Act the definition of “bill of exchange" was merely this t 
" ' Bill of exchange ‘ includes a hoodi." 

(j) “Bill Of exchange payable on demand” mludes— 

(a) an order for the payment of any sum of money by a bsU of 
exchat^e or promwsery note, or for the detmry of any 
bUl of exchange or promissory note in satisfaction of 
any sum <f money, or for the payment of any sum of 
money out of any partuular fund which may or may 
not he available, or upon any condition or contmgeney 
which may or may not be performed or happen j 

(i) an order for the payment of any sum of mon^ weekly, 
monthly, or at any other stated periods ; and 

(f) a letter of credit, that is to siyi, any instrument by whkh 
one person authorizes another to give credit to the per- 
son in whose fasiour it is drawn: 

(4) “Bill of la^ng” includes a through bill of lading f 
but does not include a male’s receipt: 

. Act* the definition of “bill of lading" was as follows i 

" Bill of lading means any instrument signed by the owner of a vessel or 
his agent, wknowledging the recdpt of goods therein described, and unde- 
taking to deliver the same at a place and to a person therein menfiocei 
or indicated.” 


(5) “ Bond ” includes — 

(a) any instrnment whereby a person obliges himself to pay 
money to anoth«, on condition that the obligation 
shall be void if a specified act is performed, or is 
not performed, as the case may be; 


(i) 


any instrument attested by a witness, and not 
to order or bearer, whereby a person obliges 

to pay money to another; and * 


payable 

himself 


(c) any instrnment so attested, whereby a person obli-res 
to’anottS agricultural produce 


• ActXXVLof tSSi. 



REGISTKAtlON. 


[ActXVI. 


A4 


55. C^) such indexes shall be made in all regis* 
Indexes to be xitsde by tration oiliceSi and shall be named^ 
retristennff oflicersj and their respectively. Index No. L, Index No. 

IL, Index No. III., and Index No. IV. 

(3) Index No. I. shall contain the names and additions of 
all persons executing, and of ail persona claiming under, every 
document entered or memorandum filed in Book No. x. 

(y) Index No. II. shall contain such particulars mentioned 
in section ai relating to every such document and memorandum 
ns the Inspector-General from time to time directs in that behalf. 

{ 4 ) Index No. HI. shall contain the names and additions 
of all persons executing every will and authority entered in Book 
No. 3 , and of the executors and persons respectively appointed 
thereunder, and, after the death of the testator or the donor (but not 
before), the names and additions of all persons claiming under the 
same. 

( 5 ) Index No. IV, shall contain the names and additions of 
all persons e.xecuting, and of ali persons claiming under, every 
document entered in Book No. 4 > 

(d) Each Index shall contain such other particulars, and 
shall be prep.'ired in such form as the Inspector-General from time 
to time directs. 


50. (/) Every Sub-Registrar shall send to the Registrar to 
n whom he IS subordinate, at such inter- 

nS!?m Ii!, and III. tp beseot vaJs as the Inspector-General from hme 
by Sub-Regisirar to Regis- to lime directs, a copy 01 all entries maae 
trar, and filed. Ijy gy^jj Sub-Registrar, during the last 

of such intervals, in Indexes Nos. I., II., and IIL 

(3) Every Registrar receiving such copy shall file it in his 
office. 

57. (/) Subject to the previous payment of (he fees payable 
Registering officers to ai* m that behalf, the Books Nos. I an x 
low inspection of certain gmj {jjg Indexes relating to Book jxo. 
books and indexes, and to . ,j j gjj gpey to UlspecUOn 

certified copies of en- ,ppIy,yP tO, inspect the 

same; and, subject to the provisions of section 62 , copies of entti 
in such books shall be given to all persons applying for such 

(3) Subject to ;the same to the 

No. 3 and m the Index relating thereto shall be given to 
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In cl. (6), alt« the wcwds, “appoint in this behalf,” the words '* by 

or m virtue of his office” have been onutted. 

(70) ** Conveyance ” Mcludes a convey anee on sale and every 
instrument by which property, whether moveable or iipmoveable, 
is transferred tnier vivas, and which is ml otherwise specifically pro- 
vided for hy Schedule 1. 

The old definiti on of “ convegrance " was as follows “ (p) ‘ Conveyance 
means any lastcument by which propeify (whether moveable or immovable) 
is transferred on sale.” 

(77) “ Duly stamped,” as applied to an instrument, means 
ffiat the vtsinmeul hears an adhestvt or impressed stamp of not less 
than the proper amount, and that such stamp has been affixed or used 
in accordance with the law for the time heittg m force in British 
India i 

In the old Act, the definition of “ duly stamped ” was as follows “ (rc) 

' Duly stamped,’ as applied to an instrument, means stamped, or written 
upon paper bearing an impressed stamp, in accordance with the law in 
force in British India when such instrument was executed or first executed.” 

(75) “ Executed ” and “ execution ” used with reference 
to instruments, mean “ signed’* and “ signature : ” 

(78) ” Impressed stamp” mcUdes— 

(a) lobeh affixed and impressed hy the proper officer, and 

(d) stamps emiassed and engraved on stamped paper,. 

(74) “ Instrument ” includes every document -by which any 
right or Itabdiiy u oi purports to he created, ttaasferred, limited, 
extended, eximguished or rmrded 

(75) “ Instrument of partition ” means any instrument 
whereby co-owuers of any property divide or agree to divide such 
property in severalty, and includes also a final order for effecting 
a pariition passed by any Revenne-anthority or any Ctvtl Court 
and cat award by an arbitrator directing a partition . 

The italicized words in the above definition are new. 

(78) “ Lease” means a lease of immoveable property, and 
includes also — 

(a) a patta ; 

(5) a kabuliyat or other undertaking in writing, not being 
a counterpart of a lease, to cultivate, occupy, or pay 
or deliver rent for, immoveable property ; 
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60 . (/) After such of the provisions of sections 34, 35, 58, 

Certificate of regrfstrafaon.j 59 8* “PPty to any document 
„ , ^ , presented for registration have been 

romplied with, the registering officer shall endorse thereon a certi- 
ficate containing the word “ registered," together with the number 
and page of the book in which the document has been copied. 

(a) Such certificate shall be signed, sealed, and dated by the 
registering officer, and shall then be admissible for the purpose of 
proving that the document has been duly registered in mannar 
provided by this Act, and that the facts mentioned in the endorse- 
ments referred to in section 59 have occurred as therein mentioned. 


61 . (/) The enrdosements and certificate referred to and 
Endorsements and certifi- mentioned in sections 59 and 60 shall 
cate to be corned, and dotu- thereupon be copied into the margin of 
men re urne . jjjg Register-book, and the copy of the 

map or plan (if any) mentioned in section zi shall be filed m Book 
No. 1. 


(3) The registration of the document shall thereupon be 
deemed complete, and the document shall then be returned to the , 
person who presented the same for registration, or to such other 
person (if any) as he has nommated in writing in that behalf 
' on the receipt mentioned in section 52. 


62 - (/) When a document is presented for registration under 
Procedure on presenting Section 19, the tmnslation shall be tran- 
document in language un- scribed m the register of documents of 
known to registering officer, the nature of the origind, and together 
With the copy referred to in section 19 , shall be hied in the registra- 
tion office. 


(3) The endorsements and certificate respectively mentioned 
in sections 59 and 60 shall be made in the original, and, for the 
purpose of making the copies and memoranda required by sections 
57 i 65, and 66, the translation shall be treated as if it were the 

original. 


Power to administer oaths 
and record of substance of 
statements. 


63 . (/) Every registering officer 
may at his discretion administer an oaffi 
to any person exammed by him under 
the provisions of this Act. 

(3) Every such officer may also at his discretion record a note 
pf the substance of the statement made Iqi each such person, and 
such statement shall be read over, or (if made m a language with 
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ib) includes &ny insutsnce of goods, merchandise or pro* 
petty for &ny tran^ which includes, not only a sea* 
risk mlhiu tht mtanmg of clause (a), but also any 
other risk incidental to the transit Insured from the 
commencement of the transit to the ultimate destina* 
tion covered by the insurance : 

Where any person, in consideration of any sum of money 
paid or to be paid for additional freight or otherwise, 
agrees to take upon himself any risk attending goods, 
merchandise, or property of any description wnat* 
ever while on bo^ of any ship or vessel, or engages 
to indemnify the owner of any such goods, merct^* 
dise, or property from any n^, loss, or damage, such 
agreement or engagement shall be deemed to be a 
contract for sea<insaiance : 

In the foimer Act the definition of “ potii^ of sea>insarance ” was 
included in the definition of “ policy of insurance,” and was immediately 
alter sulnilause (e) of the present cl (rp), and ran tiius: "... 
policy of insurance) includes also a policy of sea-insurance, such a pokey 
(a) meamne any insurance made upon any ship or vessel," dre The rest 
of the words are In snb-clanses (a) and (d), and in the last para, of cl. {ad}, 
except the italicized words, which are new. 

(5/) " Power-of-attorn^” includes any instrument (not 
(Aargeable with a fee under the law* relating to court-fees for tbs 
time being in force) empowering a specified person to act for, and in 
the name of, the person executing it : 

In the definition of " power-oi-attorney,” the italidzed word imludes 
hM been substituted for the word " means;" the italicized words for, and, 
wer act, ate new , and the italicized woi^ mme has been substituted far 
• stead 

promissory note” means a promissory note as de- 
fined by iJie mgohaUe Insinimenis Act i88t 

if also mludes a note promising the payment of any sum of 
money out of any parfKular fund which may or sray not be available, 
or upon any condtiton or contingency which may or may not be 
formed or happen: ^ 

{28) " Receipt” includes any note, memorandum or writing— 

{a) whereby any money, or any bill of exchange, cheque, 

or promissory note is acknowledged to have been 
received, or 


* Act VII of 1870. 


t AclXXVI.of i88i. 
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(a) The Registrar shall also forward a copy of such document 
together with' a copy of the map or plan (if any) wRwtipnP ti jn 
section 21, to every other Registrar in whose district any part of 
such property is situate. 

V (s) Such Registrar, on receiving any such copy, shall file it 
{n bis Book No. 1 , and shall also send a memorandum of the copy 
to each of the Sub-Registrars subordinate to him \rithin whose 
sub-distnct any part of the property is situate. 

. (^t) Every Sub-Registrar, receiving any memorandum under 

this section, shall file it m his Book No. i. 

67 . On any document being registered under section 30, sub- 
Procedure after registra- Section (a), a copy of such documenf, 

lion under section 30, sub- and of the endorsements and cerfificate 
section (3). therom, shall be forwarded to every 

Registrar within whose district any part of the property to which 
the instrument relates is situate, and the Registrar receiving such 
copy shall follow the procedure prescribed for him in section 
66, sub-secdon (/). 

(JS) — Q/ ihe CottiroUtng Powers of Registrars and 
Inspectors-Qemral. 

68. (/} Every Sub-Registrar shall perform the duties of his 
Power of Registrar to oflSce under the superintendence and 

superintend and control Sub- control of the Registrar in whose district 
Registrars. tjje oQ^e of such Sub-Registrar is situate. 

(a) Every Registrar shall have authority to issue (whether 
on complaint or otherwise) any order consistent with this Act which 
he considers necessaiy in respect of any act or omission of any 
Sub-Registrar subordinate to him, or in respect of the rectification 
of any error regarding the book or the office in which any docu* 
ment has been registered. 

69 . (/) The Inspector-General shall exercise a general supet'* 
Power of Inspectot-Gcne- intendence over all the registration-offices 

ral to superintend registra- in the territories under the Local Govern* 
tion-offices and mahe rules. ment, and shall have power from tune 

to time to make rules consistent with this Act — 

(a) providing for > the safe custody of books, _ papers, and 
documents, and also for the destruction of suw 
books, papers, and documents as need no longer be 
kept; 
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doty of the amount indicated in ihai schedule as the proper duty 
therefor respectively, that is to say- 

fa) Every instrument mentioned in that schedule which, not 
having been previously executed by any person, is 
executed in British India on or after the first day of 
July, 1899: 

(b) every bill of exchange, cheque, or promissory note 
drawn or made out of British India on or after that 
day, and accepted or paid, or presented for accept* 
ance or payment, or endorsed, transferred, or other- 
wise negotiated, in British India; and 

(«) every instrument (other than a bill of exchange, cheque, 
or promissory not^ mentioned in that schedule^ 
which, not having been previouly executed by any 
person, is executed out of British India on or after 
that day, relates to any property situate, or to any 
matter or thing done or to be done, in British India, 
and Is received in British India : 


Prmded that no duty shall he chargeable tn respect of— 

(/) any instrument executed by, or on behalf of, or in favour 
of. Government in cases where, but for this exemption, the Govern- 
ment would be liable to pay the doty chargeable m respect of such 
instrument ; 

(a) my mfrumeni for the sale, transfer, or other dxspostiion, 
either absolutely or by wcy of mortgage or otherwue, f any ship or 
vessel, or any part-interest, share, or property of, or m any ship or 
vessel regutered under the Merchant Shipping Act, 1894^ ^ 

Act XIX. of s8fS, or the Indian Regutration of Ships Act, 
as amended by subsequent Acts. 


4 . (/) Where, in the case of any sale, mortgage, or settlement. 
Several instruments used Several instruments are employed for 
In single transartion of sale, completing the transaction, the pnncioal 
^igage. Of settlement. instrument only shall be chargeable w^ 
the duty prescribed in Schedule I., for the conveyance, mortgage, 
or settlement, and each of the other instruments shall be chargeable 


* 57 & S8 Vict, c. 601 


f Act X. of 1841. 
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person executing or claiming under the document, shall, without 
payment and unnecessary delay, give him a copy of the reasons so 
recorded. 

(2) No registering officer shall accept for registration a docu- 
ment so endoned unless and until, under the provisions hereinafter 
contained, the document is directed to be registered. 

72 . (r) Except where the refusal is made on the ground 

Appeal to Rosistrar froia 0 ^ execution, an appeal shall lie 

orders of Sub-R^stcar re- against an order of a Sub-Registrar re- 
fusing registration on ground fusing to admit a document to registration 
0 ^^ than denial of exe- (whether the registration of such docu- 
ment is compulsory or optional) to the 
Re^strar to whom such Sub-Registrar is subordinate if presented 
to such Registrar within thirty days from the date of ffie order ; and 
the Registrar may reverse or alter such order. 

(2) If the order of the Registrar directs the document to be 
registered, and the document is duly presented for registration within 
thir ty days after the making of such order, the Sub-Registrar shall 
obey ffie same, and thereupon shall, so far as may be practicable, 
follow the procedure prescribed in sections 58, 59, and 60; andsnch 
registration shall take effect as if the document bid been registered 
when it was first duly presented for registration. 


78 . (/) When a Sub-Registrar has refused to register a docu- 
Appiiation to Registrar On *6 ground that any person by 

whm Sub-Regi5t(» refuses whom it purports to be executed, or his 
to regi^ on ground of representative or assign, denies its execu- 
deniai of execution. person daimiDg under such docu- 

ment or his representative, assign, or agent authorized as aforesaid 
may, within thirty days after the making of the order of refusal, apply 
to the Registrar to whom such Sub-Registrar is subordinate in 
-order to establish his right to have the document registered. 

(2) Such application shall be in wntmg, and shall be accom- 
panied by a copy of the reasons recorded under section 71, andtim 
in the application shall be verified by the applicant in 
y ^ani>i.r reqnited by law for the venfication of plaints. 


74. In such case, and also where such denial as aforesaid is 
Procedute of Registrar on made before a Registrar in respect of a 
- suA^Ucation. ^ document presented for registration to 

him, the Registrar shall, as soon as conveniently may be, enquire— 

(n) whether the document has been executed ; 
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’ Where any sea-insuiance is made for or upon a voyage, 
and Sso for time, or to extend to or cover any time beyond thirty- 
days after the ship shall have arrived at her destination and been 
there moored at anchor, the policy shall be charged v«ith duly as & 
policy for or upon a voyage, and also with duty as a policy for 
time. 

la s. 7. the italicjaed figures 50a have heeo substituted forihe figures 
“ SSj" the words and figures, « Merchant Shipping Act, iSg^r have been 
subsUtuted for the words and figures^ “ Merchant Shipping Act Amend- 
ment Act, 1862 , " and the word saa^elii^, has throughout been suostituted 
for the words, “ policy of sea-insurance." 

8. (r) Notwithstanding anything in this Act, any local au- 
Bonds.dehentures, or other thority raising a loan under the ptovi- 
stetiriiies issued on loans sions o! the Local Authorities' Loans 
under Act XI., 1S79. Act, 1879,* or of any other law for the 

time being in force, by the issue of bonds, debentures, or other 
seeurUus, shall, in respect of snch loan, be chargeable with a doty 
of eight annas per centum on the total amount of the bonds, de« 
bentures, or other stcurities issued by it, and such bonds, deben- 
tures, or other stmrttiet need not be scamped, and shall not be 
chargeable with any further duty on renewal, consolidation, sob- 
division, or otherwise. 

(a) The provisions of section (/) exempting certain bonds, 
debentures, or other ttcunius ficom being stamped and from 
being chargeable with certain further duly shall app^ to the bonds, 
debentures, or other acuriHes of ail outstanding loans of the hin<f 
mentioned therein, and all such bonds, debentures, or other stcuriltis 
shall he valid, whether the same ate stamped or not; 


Provided that nothing herein ccntttined shall exempt the local 
authority which has issued snch bonds, debentures, or other s^cun- 
ites, from the duty chargeable in respect thereof prior to the cwen- 
ly-sixth day of March 1897, when such duty has not already been 
paid or remitted by order issned bj tht Govirnor-Gtiural th Couti- 
eil^ 


{3) Inthtcaseo/mlfulneglici io fay ike duty uquirid by 
thustciwi, the local oaihorily shall be liaUetafo^tUia ike 
tfnmtnl a sum equal io tm per centum upon ike aneut^ o/Sify 
payaie, and a like penally Jor every month after Ike first mtmlh 
during which the neglect continues. 


* Act XI. of 1879 
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such document, or his representative, asagn, or ^eut, may, within 
thirty days after the making of the order of rrfusaJ, institute in the 
Civil Court, within the local limits of whose original jurisdiction 
is situate the ofBce in which the document is sought to be registered, 
a suit for a decree directing the document to be registered in such 
office if It be duly presented for registration within thirty days after 
die passing of such decree. 

(a) The provisions contained in sub>sections (a) and (y)of 
section 75 shall, mutaiw muiandis, apply to all documents presented 
for registration in accordance with any such decree, and, not* 
withstanding anything contained in this Act, the document shall be 
receivable in evidence in such smt. 


PARTXin. 

• Of ths Fsks for RxeisrsAnoN, Searcbes, and Cofies. 

78 . Subject to the approval of the Governor-General in 
Fees to be fixed by Local Council, the Local Government shall 

Government. prepare a table of fees payable>~ 

(a) for the registration of documents ; 

(d) for searching the registers ; 

(c) for matung or granting copies of reasons, entries, or 
documents, before, on, or after registration ; 

and of extra or additional fees payable — 

(J) for every registration under section 30; 

(«) for the issue of commissions ; 

' (/) for filing translations j 

(g) for attending at private residences ; 

{h) for the safe custody and (return of documents ; and 

(t) for such other matters as appear to the Local Government 
, necessary to effect the purposes of this Act. 

79. A table of the fees so payable shall be published in 

1 ‘.It the official gazette, and a copy thereof 

,Pnblieahon of fees. ^ vernacular language 

of the district shall be exposed to public view in every registration- 
^ce. 
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(cl ia the case of btlh of exchange or promissory noies wr&lett 
itt any Oriental longaage-^t size of the paper on 
which they are written. 

The italicized words in d. (c) have been substituted for the word 
" hundis.” 


.... . 11- The following mstrumentsmay 

Use of adhesive stamps. siamped with adhesive stamps, 

namely ■ 

(fl) instruments chargeable with the duty of one anna, “ or 
half an anna except parts of bills of exchange 
payable otherwise than on demand and drawn in 
sets; 

(3) bills of exchange, cheques, and promissory notes drawn 
or made out of British India ; 

(c) entry as an advocate, vakil, or attorney on the roll of a 
High Court; 

{d) notarial acts ,* and 

(«) transfers by endorsement of shares m any incorporated 
compatsr or other body corporate. 

The itahcized words in cl. («) have been substituted for the words, 
« of public Companies and Associations." 


12. (/) (a) Whoever affixes any adhesive stamp to any instru* 
CanceUatran of adhesive ment chargeable with du^, and which, 
stamps. has been executed by auy person, shall,- 

when affixing such stamp, cancel the same so that it cannot be 
used again : and 

(3) whoever executes any instrument on any paper bearing 
an adhesive stamp shall, at the time of execution, unless such stamp’ 
has been already cancelled in manner aforesaid, cancel the same so 
that It cannot be used again. 

(a) Any instrument bearing an adhesive stamp wbyh has not 
been cancelled so that it cannot be used again shall, so far as such 
stamp IS concerned, be deemed to be unstamped. 

(y) The person required sui-seciion (i) to cancel an cohesive 
stamp may cancel it by writing on or across tie simp his name or 
otifiais, or the name or imticds qfhu grm with the true date of his so 
writing, or in aty other effectual manner. 


* The words have been added by Act V. of 1906, s, 3, 
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88 . (i) A prosecution for any offence under this Act coming 
' Registering officer may *0 knowledge of a registering officer 
commence prosecutions. in his official capacity may be com- 
menced by or with the permission of the Inspector-General, the 
Branch Inspector-General of Sindh, the Registrar, or the Sub- 
Registrar, in whose territories, district, or sub-district, as the case 
may be, the offence has been committed, 

(n) Offences punishable under this Act shall be triable by any 
Court or officer exercising powers not less than those of a Magistrate 
of the second class. 

84. (/) Every registering officer appointed under this Ac 
Registering officers to be shall be deemed to be a public servan 
deemed pubbc servants. within the meaning of the Indian Pena 

Code.* 

(^) Every peison shall be legally bound to furnish information 
to such registering officer when required by him to do so. 

(j) In section asS of the Indian Penal Code,* the words 
“ judicial proceeding ” shall be deemed to include any proceeding 
under this Act. 


PART XV. 
Miscbixansous. 


85. Documents (other than wills) remaining unclaimed in any 
" Destruction of unclaimed registration- office for a period exceeding 
documents. two years may be destroyed. 

Registering officer not liable 86 . No registering officer shall be 
for thing bond fide done or liable to any suit, claim, or demand by 
refused in his official capacity, jgason of anything m good faith done or 

refused m bis official capacity. 


87< Nothing done in good faith pursuant to this Act or any 

Nothmgsodoneinvalidated Act hereby repealed, by any registering 
by defect in appointment or officer, shall be deemed invalid merely 
procedure. by reason of any defect in his appoint- 

ment or procedure. 


* Act XLV. of ( 860 , 
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f 3 \ Where any such instrument cannot, with reference to the 
descriotton of stamp prescribed therefor, be duly stamped by a 
priS person, it my be taken within the said period of three 
mnntWg to the Collector, who snail stamp the same in such manner 
Tthe Governor General in Council may by rule prescribe, with a 
of such value as the person so taking sucli instrument may 

require and pay for. 

In s. i8 (3) the italicized word who has been substituted for aai he. 

19 The first holder m British India of any bill or exchange. 
Bills, cheques, and notes cheque, or oromissory Iiote drawn or 
dfftwn out of British Indifl* tnsidc out Of Sriusn lUQltl 8u&Uy DBtorc 
he presents the same for accepumce or payment, or endorses, 
transfers, or otherwise negotiates the same in British India, affix 
thereto the proper stamp, and cancel the same: 


Provided that — 

« 

(<j) if, at the time any such bill of exchange, cheque, or note 
comes into the hands ot any holder thereof in British 
India, the proper adhesive stamp is affixed thereto 
and cancelled m manner prescribed by section / 2 , 
and such holder has no reason to believe that such 
stamp was affixed or cancelled otherwise than by 
the person and at the time required by this Act, such 
stamp shall, so far as relates to such holder, be 
deemed to have been duly affixed and cancelled. 

(i) Nothing conbiined in this proviso shall relieve any per* 
son from any penalty incurred by him for omitting 
to affix or cancel a stamp. 

In the proviso, the italicized words of exchange are new, and the 
tahcized figures la have been substituted for // 


ValuaHom for Duty. 

S ig of the old Act has been omitted It ran as follows — • 

" ig Conversion of amount expressed in certain currencies , — Where 
an mstniment is chargeable with ad-valorem duty in respect ot an amount 
expressed m pounds sterling, pounds currency, francs, or dollars, such duty 
shall be calculated on the value of such money in the currency of British 
India according to the following scale — 

“ One pound sterling or pound currency is equivalent to ten rupees 

“ One hundred (rimes are eqmvaient to forty rupees . 

" One Mexican or China dollar is equivalent to two rupees four annas.” 

Act II , 
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gaged is situate, and such registering officer shall file the copy or 
copies, as the case may be, in his Book No. i. 


{4) Every Revenue-officer granting a certificate of saie to the 
purchaser of immoveable property sold by public auction shall 
send a copy of the certificate to the registering officer within the 
local limits of whose jurisdiction the whole or any part of the 
property comprised in the certificate is situate, and sut^ ofiicer 
shall file the copy In his Book No. 1. 


Exemptions from Act. 

90 . (r) Nothing contained In this Act, or m the Indian Regis- 
Exemption of certain docu- trauon Act, 1 8 yy, * or in the Indian Regis- 
mentsexecutedbjr or m favour tration Act, i8yi,t or in any Act thereby 
of Government. repealed, shall be deemed to require, 

or to have at any time required, the registration of any of the follow- 
ing documents or maps, namely — 

(a) documents Issued, received, or attested by any ofilcer 
engaged in making a settlement or revision of settle- 
ment of land-revenue, and which form part of the 
records of such settlement,* or 

(j) documents and maps issued, received, or authenticated 
by any officer engaged on behalf of Government 
in making or revising the survey of any land, and 
which form part of the record of such survey ; or 

(c) documents which, under any law for the time being in 
force, are filed periodically in any revenue-office 
by patwaris or other officers charged with the pre- 
paration of village-records ; or 

{d} sanads, inam title-deeds, and other documents purport- 
ing to be or to evidence grants or assignments by 
Government of laud, or of any interest in land ; or 

(«) notices given under section y4 or section 76 of the 
Bombay Land-revenue Code, i8y9,J of relinquish- 
ment of occupancy by occupants, or of alienated 
land by holders of such land. 


f Act VIII. of xSyi. 
I Bom. Act V. of 1879, 


• Act III. 01.1877. 
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or to be advanced by way of loan, or for an existing 
or future debt; or 

( 4 ) redeemable or qualifies a duly stamped transfer, 
intended as a security, of any marketable security ; 

it shall be chargeable with duty as if it were an agreement or 
memorandum of an agreement chargeable with duty under Article 
No. 5 1^) of Schedule I. 

(a) A release or discharge of any such instrument shall only 
be chargeable with the like duty. 


24. Where any property is transferred to any person in 
„ , , . . „ consideration, wholly or in part, of any 

tio?“o£^b?ro"s"biert to debt due to him. or subject, either 
futon nayoient, etc., to be certainly or contingently, to the pay* 
charged. ment qj transfer of any money or stock, 

whether being or constituting a charge or incumbrance upon the 
property or not, such debt, money, or stock is to be deemed the 
whole or part, as the case may be, of the consideration in respect* 
whereof the transfer is chargeable with ad-valorem du^: 


Promded lhal nothing tn this section shall apply to any suck 
certificatt of sale as is mmlvnud m arlic.e tS 0 / Schedule 1. 


Explanation. — In the ease of a sale of property subject to a 
mortgage or other incmnhrance, any unpaid 'mortgagtrmoney or money 
charged, together with the interest (if any) due on the same, shall be 
deemed to be part of the consideration for the sale : 

Presided that, where property subject to a mortgage u transferred 
to the mortgagee, he shall be entitled to deduct from the duty payable 
on the tranter the amount of any duly already paid in respect of the 
mortgege. 

lUustraitons, 


(1) A owes B Rs 1,000. A sells a properly to B, the eoasiderattoit 
ieing Rs 500 and the release of the premous debt of Rs. s.ooo. Stamd-dusv 
is payable on Rs 1,500. ^ ^ 

(a) A sells a property to B Ar Rs. 500 which is subject to a mortgage 
to Cfor Rs 1,000, and unpaid interest Rs. 200. Stampdaty is payable on 


- (3) A mortgages a house of ike value ofRs. ro.ooo to B for Rs <r aaa 
B afUrwards buys the house from A. Stanlpduty is payMeZ ^10 mo 


In s. 84, the italicized portion (including the iltustrafians) is 


new. 


HXOISIBAXIOH. 


[AcillCVlfqf i^oS.] 


58, 

, . THE SCHEDULE. 

RePBAL 07 Ehactments. 


(See seeHon pj.) 


Year. 

No. 

Short title* 

1 > 

Extent of repeal. 

.1877 

.III. 

The Indian Registration Act, 

1877* 

The whole. 

1879 

XII. 

The Registration and limitation 
Acts Amendment Aci^ 1879. 

|So much as is unrepealed. 

1883 

« 

XIX. 

The Land Improvement Loans 
Act, 1883. 

So much of section la as 
IS unrepealed. 

:l886 

VII. 

The Indian Registration Act, 
1886. 

The whole. 

a 

1888 

VII. 

The Civil Procedure Code 
Amendment Act, 18SS. 

So much as is unrepealed. 

<1891 

4 

XII. 

The Amending Act, 1^1. 

In the second schedule, 
the entries relating to 
Act HI. of 1877. 

1899 

. ' 

XVII. 

The Indian Registration Amend- 
ment Act, 1899 

The whole. 
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the rent, it shall be sufBcleat to have estimated such royalty or the 
value of such share, for the purpose of stamp-duty,— 

(a) when the lease has been granted by or on behalf of the 
Secretary of State in Connctl, at such amount or 
value as the Collector may having regard to all the 
circumstances of the case, have estimated as hkely 
to be payable by way of royal^ or share to the said 
Secretary of State in Council under the lease, or, 

{3J when the lease has been granted by any other person, 
at twenty thousand rupees a year; 

and the whole amount of such royalty or share, whatever it may be, 
■ aha ll be claimable under such lease." 

Frcuidtd also (Aal, whtre procttdittgs haste been taken tn respect 
of an vutrumnt under section 31 or 41 , the aniounl certsfiti by the 
Collector shall be deeded to he the stamp actmlty used at the date oj 
execution. 

In s. 26 , the Italicized words, iht cemmacemeni of this Aet, have been 
snbsbtnted for the words, “ this Act comes into force,” and the two pro- 
visos are new 

27. The consideration, if any, and all other facts and circum- 

Facts duty to be Stances affecting the chargeability of any 

set forth m msttWnt. instrument with duty, or the amount of 
the duty with which it is chargeable, shall be fully and truly set 
forth therein. 

28. (/} Where any property has been contracted to be sold 
Direction as to duty in case for one consideration for the whole, and 

of certain conveyances. IS coQVeyed to the puichas'ir in Separate 
parts by different instruments, the consideration shall be .appor- 
tioned in such manner as the parties think ii, provided that a dis- 
tinct consideration for each separate part is set forth in the con- 
veyance relating thereto, and buch conveyance shall be chargeable 
with ad-valortm duty in respect of such distinct consideration. 

(a) Where property contracted to be purchased for one con- 
sideration for the whole, by two or more persons lointly, or by any 
person for himself and others, or wholly for others, is conveyed in 
parts by separate instruments to the persons by or for whom the 
same was purchased, for distinct parts of the consideration, the 
conveyanw of each separate part shall be chargeable with ad-. 

part' of the consideration 




“iVb. 6 .* (Agremint relalmg io JDiposit of T^k~ 
deedSf Pawn or Pledge)" 

No. tg. (Pill fexchattgej, 

No, ig, {Bond), 

No. i6.{BoUomry Bond), 

No. 26. ijCttsloms Bond), 

No. 21J. {Dihittture), 

No. g3. {Further charge), 

No. g4. {Indemnity Bond), 

No. 40. {Ufortgage-deed), 

No. 4g. {Prommory note), 

No. gg. {Befease), 

No. g6. {Respondentia Bond), 


No. gy, {Security Bond or mortgage-deed), 

No. g8. {Settlement), 

No, 6a. (a) {Transfer of shares in an incorporated 
company or other body corporate), 

( 5 ) Transfer of debentures betng marketable 
securities, whether the debenture is liable 
to duty or not, except debentures pro- 
vided for by section 8. 

(c) Transfer of any interest secured by a band, 
deed, or policy of insurance, 

by the person drawing, mating, or execufing such instrument: 

Kh) in the case of a poliq' of insurance other than fire' 

Pe«on effecting the insurance; 

^ ® °L * fire-insurance— by fee per- 
son issuing the policy. ^ 

W h the cw of a coraejance (mMh, „ rM.im.mr. .f 

a lease or agreement to lease— hr the l»!e«a • 
tended lessee: oy me feasee or m- 

A«iv'T.iS?? 5 “‘ f» th.o..gio;.i5 

d. (« ^“v. rf oulatiharf la place of ti, 



SSUGIOUS SHBOtramiTS. 


[ActZZ. 




by Regulation XIX., i8ic, of the Bengal Code {fir m due appro^ 
fixation oj the rents and produce oj lands grontea fir the support of 
Mosqwst Btniu Imples^ Colleges, and other purpsts; for the 
rmntenance and repair of Bridges, Satais, Kaitras, and other public 
huMings; and for the custody and disposal of Nazal Property or 
Bscheats), and' Regulation VII., 1817, of the jVUdras Code {fir 
the due appopnattoa of the rents and poduce of lanas granted for 
ihe support of Mosques, Hindu temples, amt < alleges, or other public 
purposes; for the mamtenance and repair of Bridges, Choultries, or 
Chattrams, and other public buildings; and for the custody and 
disposal of Escheats'), so far as those duties embrace the super* 
intendence of lands granted for the support of mosques or Hioda 
temples, and for other religious uses ; the appropriation of endotr* 
ments made for the maintenance of such religious establishments; 
the repair and preservation of buildings connected therevutn, and 
the appointment of trustees or managers thereof; or involve 
any connection with the management of such religions establish* 
ments;* It is enacted as follows : — 


1 . {Repeal of parts of Bengal Regulation XIX. of tSio and 
Madras Regulation 711 . of iS/ 9 ,) — [Reptalid by the Repeabug Act 
{XIV. of 1870).} 

Intexpietation'Claiue. 2 . In this Act — 


words impordng the singular number shall include the plural, 
« . and words importing the plural number 

shall include the singularf 

_ , words importing the masculine 

‘■*®*“'* gender shall include females rf 


the words “Civil Court” and “Court" shall mean the prin- 
"Civil Court” and cipal Court of original Civil junsdiction 
"Court.” in the district in which the mosque, 

temple, or religious establishment is situate, relating to which, or 
to the endowment whereof, any suit shall be instituted or applica* 
tlon made under the provisions of this Act. 


* In tVe preamble, the words and figures, "and whereas it is ex* 
pedjent for that purpose to repeal so much of Regulation X 1 K.> iSn>, dl 
the Bengal Code, and Regulation VII , 1817, of the Madras Code, as rel^ 
io endowments for the support oi mosques, Hindu temples, or o'her reli* 
gious purposes,” have here been omitted, being repealed the Repeal- 
ing Act (XVI. of 1874). 

t Compare s. 13 of the General Clauses Act (X. of l8p?}> 


STAJI?.' 
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CHAPTER in. 


Aojudicawos as to Stamps. 

31. f/) When any Instrument, whether executed or not, 

, ^ ^ and whether previously stamped or not, 

sta^5“ “ is brought to the Collector, and the per- 

son bringing it applies to have the opinion of that officer as to the 
duty (if any) with which it is chargeable, and pays a fee of snch 
amount (not exceeding five rupees, and not Ims than eight annas) 
as the Collector may in each case direct, the Collector shall deter- 
mine the duty (if any) with which, in his judgment, the instrument 
is chargeable. 

(a) For Au purpose the Colleclor my require to be furnished 
with an abstract of the iostroment, and also with snch affidavit or 
other evidence as ha may deem necessary to prove that all the 
facts and circumstances affecllng the chargeability of the instru- 
ment with duty, or the amount of the duly with which it is charge- 
able, are fully and truly set for* therein, and may refuse to pro- 
ceed upon any such application until such abstract and eiddence 
have been furnished accordingly: 

Provided that— 


(a) no evidence furnished in pursuance of this section sbaij 
be used against any person in any civil proceeding, 
except m an enquiry as to the duty wlffi which the 
instrument to which it relates is chargeable; and 

(3) every person by whom any such evidence is furm'shed 
shall, on payment of the full duty with which the in- 
strument to which It relates is chargeable, be relieved 
from any penalty toitei he may have incurred under 
this Act by reason of the omission to state truly In 
such instrument any of the facts or circumstances 
aforesaid. 


The italicized words in s 31 (e) have been substituted for the words, 
"and may for this purpose, " and the italicized word wAfcA in cl. (i) of 
the proviso is new, 

82. (/) When an instrument brought to the Collector under 

Certificate by Collector. ’“^'2 Opinion, One of a 

description chargeable with duty, and 

(tf) the Collector determines that it is already fully stamped, 



BELIGIOCS XMSOWEmS. 






tciested in the mosque, temple, or religious establishment to which 
such property shall belong, or m the performance of the worship 
or of the service thereof, or the trusts relating thereto, to apply to. 
the Civil Court to appoint a manager of such mosque, temple, or 
other rehgious establishment ; and thereupon such Court may 
appoint such manager to act until some other person shall by suit 
have established bis right of succession to such office. ^ 

The manager so appointed by the Civil Court shall have and 
Powers of managers ap> shall exercise all the powers which, 
pointed by Court. under this or any other Act, the former 

trustee, manager, or superintendent, in whose place such manager 
is appomted by the Court, had or could exercise in relation to- 
such mosque, temple, or rehgious establishment, or the property 
belonging thereto. 


6. The rights, powers, and responsibilities of every trustee,’ 
■ Rights, &C,, of trustees manager, or superintendent, to whom 
to whom property is trans- the land and other proper^ of any 
ferred under section 4. mosque, temple, or Other religious es* 
tablishment is transferred in the manner prescribed in section 4 of 
this Act, as well as the conditions of their appointment, election, 
and removal, shall be the same as if this Act bad not been passed, ex- 
cept in respect of the liability to be sued under this Act, and except 
in respect of the authority of the Board of Revenue and local' 
agents, given by the Regulations hereby repealed, over such 
mosque, temple, or rehgious establishment, and over snch trustee,' 
manager, or superintendent, which authority is hereby determined' 
and repealed. 


All the powers which might be exercised by any Board or 
local agent for the recovery of the rent of land or other prope^ 
transferred under the said section 4 of this Act may, from the 
date of such transfer, be exercised by any trustee, manager, or 
superintendent to whom such transfer is made. 

7. In all cases described in section 3 of this Act, the Local 
Appointment of commit- Government shall, once for all, ap- 
tees. point one or more committees in every 

division or district, to take the place, and to exercise the powers, 
of the Board of Revenue and the local agents under the Regui 
turns hereby repealed. 

- Such committee shall consist of three or more persons, an 
_ Constitution andi duties shall perform all, the duties ^ 

cS copimittees. On such Board and local agents, exc p 



88. (/)E?eiy pawn having, .-by-law orjCki^tj^f^rtiej;; 

‘ Exanmatioaudiapound- authority to ttcdve' 
ii% of instraments. person in chaige o! a ,‘pu]Ui^(^c^\|8;* V. 

cept an oicer of police, before whom any inattimt^rcliatg^ip^^-; 
in his opinion, vith du^, is pRidnced or comes, in thaperEbrnm^ce^i^ 
of bis functions, shali, if it appears to him that such instinnrnnmf' 
not duiy stamped, impound the same. '•; 

(a) For that purpose every such person shall examine'sv^j 
instrument so chargeable, and so produced or coming befpre'h^ 
in order to ascertain whether it is stamped with a stamp o^e 
value and description rquired by Ae law in force in British' Ind^ 
when such instrument was executed or first executed : ' . Tj tif,'* 

Provided that— , . . 

/ \ iL« t. I 

(tfj notnmg oerem cont^ned shall ba deemed to reqidr^^/ 
any Magistote or Judge of a Criminal Court to «• 
amine or impound, t/ he does ml thwk fit s» 'to'i^'\ 
any instrument coming before him in the course of ;>*. 
My proceeding other than a proceeding i under 
aapter W. or Chapter XXXVI. of the Code of Cv 
Criminal Procedure, -f '" 

W in the case of a Judge of a High Court, the duly of 
mamming and impounding any instrument under' 
Ais section may be delegated to such oicer as the t 
Court appoints in this behalf. '• •- s jf 

(j) For the purposes of this section, in cases of doubt,— 

{a) « Cound m ietenU^ 

afias sM it itmtd to it ptAlw ^ees, and 

who’wC#" 

tleamad to be persons m charge of publfc-officey " 

In d W of the p«,« to a 33 (a), the italicized words'^i||% 

um/ampid m aeUe^so 
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and whoever shall be then elected under the said rules shall 
be a member of the committee to fill such vacancy. 


‘ • If any vacancy as aforesaid shall not be filled up by such 
‘ When ' Coart may fill election as aforesaid within three months 
vacancy. after it has occurred, the Civil Court, on 

the application of any person whatever, may appoint a person to 
fill the vacancy, or may order that the vacancy be forthwith filled 
up by the remaining members of the committee, with which order 
it shall then be the duty of such remaining members to comply; 
and, if this order be not complied with, the Civil Court may ap- 
point a member to fill the said vacancy. 


H. No member of a committee appointed under this Act 
No member of committee shall be capable of being, or shall act, 
to be also trustee, &c., of also as a trustee, manager, or superin- 
mosiiue, &c. tendent of the mosque, temple, or otner 

religious establishment for the management of which such com- 
mittee shall have been appointed. 


12. Immediately on the appointment of a committee as above 
On appointment of com- P^vided for the “dcnce of any 

mittee, Board and local such mosque, temple, or religious esta^ 
agents to transfer property, lishment, and for the management o£ 

its affairs, the Board of Revenue, or the local agents acting under 
the author!^ of the said Board, shall transfer to such committee au 
landed or other property which, at the time of appointment, swu 
be under the superintendence, or m the possession, of the sara 
Board or local agents, and belonging to the said religious estao- 
lishment, except as Is hereinafter provided for; 

mosqae. Kmpl., or 

Brard and agents. ment, and to all land and ofoer P»P® J 

so transferred, except as above, and except as regards acts do 
and liabilities incurred by the said Board or agents, previo 
such transfer, shall cease and determine. 

AU the powers which might be exercised by 

uuder this section may, from the date of such transfer, be ex ^ 
by such committee to whom such transfer is made. 



ST.mp. 


as- 


(0 nothing herein conlained shall prmnl the admission of 
and vken executed fy or instrument ttt any 

onbehalfefGovernfnent. Court when sueh instru- 
ment has been executed by or on behalf of the Govern- 
mtnl, or where it bears the certificate of the Collec- 
tor as provided by section gs or any other provision 
of this Act. 

86 Where an instrameot has been admitted in evidence, such 
Admtsaioa of instrument admission shall not, escept as provided 
vf^srenottobequestioaed. in section d/, be Called itt question at 
any stage oE the same suit or proceeding on the ground that the 
instrument has not been duly stamped. 

In 9 36, the Italicized word mkere has been substituted for vhen, and 
the italimz^ figures 6x have been 9 ai»titated for 50. 

87 . The Governor-General m Comal may moke rules pro- 
Admuston of improperly- aiding that, where an instrument bears a 
stamped lusirumeuts. Stamp ofsupfiemt amount^ but of improper 

description, it may, on payment of the duty with which the same is 
chargeable, be certified to be duly stamped, and aiy insbument so 
ceri^ed shall then be deemed to hone been duly stamped as Jrom the 
date oj Its execution. 


88. (r ) When the person impounding an instrument under 
lustrumeots impounded how section 33 has, by law or consent of 
dealt with. parties, authority to receive evidence, 

and admits such instrument in evidence upon payment of a penalty 
as provided by section gg, or of duty as provided by section 37, he 
shall send to the Collector an authenticated copy of such instru- 
ment, ti^ether with a certificate in writing, stating the amount of 
dy and penalty levied in respect thereof, and shall send such 
bS”* Collector, or to such person as be may appoint in this 

(a) Inwery other case, the person so impounding an in- 
strument shall send it in original to the Collector. ^ 

tt. to 

Sa (/) Tow a copj of an inalramenl is mat lo««Colteaor 
Collector s power to refund under sxtion 38, sub-sectsott b(» maw 
penally paidunder section 3d, if he thinlce fi? '1- ^ 

5»6-Mcfw« (r), « ne minJts fit, upon application made 
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BBLIGIOUS SNDOTOIEMTS, 


CActSQ 


Any person having a right of attendance, or having beenir* 
the habit of attending at the performance of the worship or seSme 

of any mosque, temple, or religions establishment, or of oarSw 

in the benefit of any distribution of alms, shall be deemed to be f 
person interested within the meaning of the last-preceding section. 

16 . In any suit or proceeding instituted under this Act, it 

Reference to arbitrators, Court, before 

_ Which such suit or proceeding is pending, 
■to order any matter in difference in such suit to be referred for 
decision to one or more arbitrators. 


Whenever any such order shall be made, the provisions of 
Act VIIL of 1859* ap- Chapter VI.* of the Code of CiviiPro- 
cedure shall, in all respects, apply to 
such order and arbitration, in the same manner as if such order 
bad been made on the application of the parties under s ec hon 31a* 
of the said Code. 


17 , Nothing in the last-preceding section shall prevent the 

ReferenceunderActVllI, parties from applying to the Court, or 
*839.* the Court from making the order of re- 

ference, under the said section 313* of the said Code of Cml 
fiocedure. 

I 

18 . No suit shall be entertained under this Act without a 
Application foi leave to preliminary application being first made 

-institute suits. to the Court for leave to institute such 

suit.t 

The Court, on the perusal of the application, shall determine 
whether there are sufficient prtmd-/aeu grounds for the institution 
of a suit, and if, in the judgment of the Court, there are such 
grounds, leave shall be given for its instiCutioa.t 


* These references to Act VIII. of 1859 (the old Code of Cml Proce- 
dure) and Ch. VI. and s. 312 thereof should now be meant respectively to 
apply to Act V of 1908 (the new Code now in f tee) and Pt V (s ^1 and 
the Second Schedule (para. 17) of the same — Set s. 138 of the latter Code^ 
t The words, “ The application may be made upon unstamped paper, 
and the words, " In calculating the costs at the termination of the sni^ the 
Stamp duty on the preliminary application shall be estimated, and shall be 
added to the costs of the suit, ” respectively, in paras. 1 and a of s. re, 
have here been omitted, being repealed by the Conrt Fees Act (VII. or 
1870}. 



•a — -T .. 

(3) Every cerdficate under clause («) of sttMm 
for the purposes of this Act, be conclusive evidence 
itatrd therein. '* 

“ Svi-uciim (r ) " sabitituted for * this section. 

The last pain. o{ the old s. 37 (aoir s. 40) has been omittra ,‘hm. 
was as follows ■ “ Nothing in this section applies to an instmment'‘ehar^.. 
able with a doty of one anna only, or to a bill of exchange or piomiuosiro^ 
note^" '';r- 5^'4 

(y) Witrt an mtrmtni ht im smi to (ht Collufer 
tm stA'ttchm (3), iht Celltclsr shall, vihm ht hat it(^\ 
tl as prmdtd If this stelim, rihiru it to At imptmis^ 9 §ttrt/sf£\ <; 

»&.'w 

'‘x ' 4 ^''“' 

41. If any instrument chargeable vitb duty, and no(-d,uly>',’'i 
loatnunents nnduly stamp- Stamped, ml hang mt mhmait thar^ 
ed by acadent. ahlt wiA a dtttjf tjm anna " er ha^tfi 

anna"* only, or a hill «/ exchangt or prmittery no/t,h pto&UiiK 
by any person of hts o«n motion before the Collector w'thin'-one 
year from the date of its execution or first execution, and such per* 
son brings to the notice of the Collector the fact that such instru*' 
ment is not duly stamped, and oSets to pay to the Collector the. 
amount of the proper duty, or the amount required to make up'.tl^e ! 
same, and the Collector is satisfied that the omission to duly sti^£4 
such instrument has been occasioned by accident, m iai^ l rp^ !.q^' 
urgent necessity, he may, instead of proceedmg under sections-lj 
and 40 , receive such amount, and proceed as next Weraaftei 
prescribed. 

"Which is" after first "and" la line r of 5.40 omittedj, the 
newly inserted, and 40 substituted for "37.” 

42 {/) When the duty and penalfy any) leviable 
Endetsement of iDstrunettia ^ ^y instrument have . bee^'^c^^'ei 
on which duly has bMB paid sechon ?f, section M 'tsi secfinn'J 
under section 3J, 40, or 41- ni,r«n« SmiHi- 

de 
mi 
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RELIGIOUS KNDOWM&NTS. [Act XX of 'iSSs]' 

Government not to hold 22 ‘ £xcept Rs provided in this 
charge henceforth of pro* Act, It Shall not be lawful* for any 
perty for support of any Government in India, or for any officer 
mosque, temple, &c. of ^ny Government in his official 

character, 

to undertake or resume the superintendence of any land or 
other property granten for the support of, or otherwise belonging 
to, any mosque, temple, or other religious establishment, or 

to take any part in the management or appropriation of any 
endowment made for the maintenance of any such mosque, temple, 
or other establishment, or 

to nominate or appoint any trustee, manager, or superinten* 
dent thereof, or to be in any way concerned therewith. 

23. Nothing in this Act shall be held to affect the provhiODS 
Ehectof Act in respect of the Regulations mentioned in this 

of Regulations therein Act, except in SO far as they relate to 
mentioned, and of build* mosques, Hindu temples, and other re* 
ings of antiquity, &c. ligtous establishments ; or to prevent the 

Government from taking such steps as it may deem necessary, 
under the provisions of the said Regulations, to prevent injury to 
and preserve buildings remarkable for their antiquity, or for their 
historical or architectural value, or required for the convenience 
of the public. 

24. The word “ India "f in this Act shall denote the 

terriioiies which are or may become 

***** vested in Her Majesty by the Statute 

21 & 22 Yict., c. io6, entitled “An Act for the better government 
of lndia.”| 


* In s 32 , certain formal words, which were repealed by the Pepealmg 
Act (XVI of 1874), have here been omitted 

t That IS, “ British India ’’ Compare deliDitions of " British India 
and " India ” in s 3 (7) and 3 (ay) respectively of the General Clauses Act 
(X. of 1S97) 

^ Short tMe*—" The Government of India Act, 1838” 


STAUP. 


33 


. • ! - 9fl or any other enactment in force 

vL a«c«(»l, some olhee peTOo »» 
bLSi to beat the expense of providing the proper s amp for such 
instrument, the arst-mentioned person shall be entitled to recover, 
from such other person the amount of the duty or penalty so paid. 

For the purpose of such recovery any cerliacate granted 
in respect of such instrument under this Act shall be conclusive 
evidence of the matters therein ceriiaed. 

(9) Sack amount my ijthc Court thmks p, it tnchtdtdin any 
order at to costs tn any suti or proceedmg to which such persons arc 
' tarties, and m whuh such instrument has been tendered tn emdem. 
If the* Court does not include the amount tn such arder^ no further 
proceedings for the recovery of the amount shall be maintainable. 


In s. 44, sub-s (/), the italicized figures 3 $ have been substituted for 
34 and the italicized words and figures, seetion 40, or sectim 41^ have been 
bubatituted for the words and ^rss, “ or section 38 , ” and, in hub-s ( 3 ), 
the Italicized words, this Act, have been substituted for the words and 
figures "section 39 *' 


45. (/) Where any penalty is paid under section or section 
Poiur to tevonuo-auihor- 40, ihe Cuief Controlling Revenue-an- 
itytorefttndpeHaltyorexixss tnonty may, upon application in writing 
duty Ml certain cases, made witiim one year trom the date ot 

the payment, refund such penalty wholly or m part. 


(a) Where, in the optmon of the Chi^ Controlling Revenue-au- 
ihority, stamp-duty tn excess of Ma/ wkwh ts legally chargeable has 
been charged and paid under section gg, or section g.o, such authority 
may, upon appltcatton in writing mide withm three months of the 
order charging the seme, refund the excess. 


In s 4^ (/}, the Italicized word Where has been substituted for " When,'' 
and the figures and words, 3 S, or section 40, have been substituted for 
"34 or 37” 


46 . (/) If eny instrument sent to the Collector under seetton 
Non-iiability for loss of in- g 8 , sub- section (2}, ts lost, destroyed, or 
stramems sent under section damaged during transmission, the person 
5 *- ' sending the same shall not be liable for 

such loss, destruction, or damage. 

. (a) When any instrument is about to be so sent, the person 

Copy may be made of in- from whose possession It came into the 
stramems so sent. hands of the person impounding the 

same may require a copy thereof tq be made at the expense of such 

Act II , i899.-x3. 
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SEU&IOUS SOCISTISS. 


. C^tLoftSSo, 


on sudt question. A copy o! such petition shall be served upon, . 
and the Wring thereof may be attended by, such other persons 
interested in the question as the Court thinks fit. 

Any opinion given by the Court on an application under this 
section shall be deemed to have the force of a Wlaratory decree.* 

The costs of every application under this secfion shall be in 
the discretion of the Court. 


THE SCHEDULE. 


(Set sec/m 


. Memarandum of the apoointmstt of new trustees of the Idexriitihf 
ekureh ehaptl, or other huiUiitp and preperfy) situtte at a meeting duly 
eonvencd and held for tnat purpose \tn the vttry of the anti ) on 

Hu W ^ rp , A 5 , ^ 

, Chairman. 


ffames and description of all the trustees on the constitution or lasV 
appointment of trustees, made the 
day of 

(Sere inurt the same ) 


Names and descriptions of a 1 the trustees in whom the satd [Chapet 
and property) now become legal.y vested. 


AVsf.— Old cootittuing trustees t— 
{Here insert the same ) 

Stand.— Hew trustees no.v chosen and appointed ■ 
{Here insert the same.) 


Dated this day of 19 • 

Signed by the said A A as Chairman of the 
said Meeting, at and to the presence the_ said 
Meeting on the day and year aforesaid in the 
presence of— 

C.J). 

' -E.P. 


A.B, 

‘Chutrman of the 
stud Heetuiff. 


• As to effect of a declaratory decree, see s. 43 of the Specific Rehef 
'Act (I of 1877). 


5*. 



l^'^The italicaed words baTO'bem 
|MEolfectot may reqnitd. allowaiiee shaU be made by 

' (a) the stamp on any paper inadvertently mdj:un^eA»n««* J 

spoiledi obliterate, or, by ernr m 
other means, rendered unfit for the porpo^, ^ 
before any instrument vritten thereon is 
by any person : - '' 

The itahes newly inserted. 

(Q the simp on my document which is wrttien out whqUpm^i'^ 
tn tart, but whuh ts not signed or extcuUdCly 
party thereto: ' ‘*1 

(e) sn ike cast of btUs o/ txchmge, Oegua, or foroBUtc^^ j 


e« > J 


(/) the stamp on any hit of exchange or cheque signed 

or on behalf of the drawer which has not been '<^.1' 
eepted or nude use of tn my ifiwsuer whaieoer^ eg I? 
delaered out of hs hands for any purpose 'ef^Ai; 
than by way of tender for actephatce: provided' 
that the paper on wmcb any such stamp is ;im~'l 
pressed does not bear any signature Intended < 
or for the acceptance of any bill of eschan^o^^r- 
cheque to be afterwards written thereon ; ' 

The italicized words have been subshtoted foe the words, “ The sbrnr^^ 
^ used or intended to be used tor any hifi of exchange, cheque^ or ptomis^'^^. 
!>' not^ signed Sy or on behalf of the drawer or intended drawer, bat ^ 

; Bve^ out of his hands to the payee, or intended payee, or aay petso^^^'; 
V bis behalf, or deposited with any person as a security for the 
' mon^, or any way negotiated, mned, or pnt in circnktioo, or mmee^of^ 
’■i inaiqrothermanner, and which, being a hill of es^ge or 'chegn&Vfi^^' 
^ Aot been acc^ted by the drawee, and/’ 

(a) &e stamp on any promissory aoU 

half of the tnaier wMch has not bear.' taaS^-{ 
in any manner udtateser^ or Midaeiiiagttf Ms^'^ 

'1 ^’v / A*-* vy,. ‘ 



societies' registration. 
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[ActXZI. 


with the Registrar of Joint-stock Companies form themselves into 
a society, under this Act. 

_ Memorandum of associa- 2. The memorandum of associa- 

tion shall contain the following things 
(that IS to say) : — 

The name of the society : 

The objects of the society : 

The names, addresses, and occupations of the governors, 
councii, directors, committee, or other governing body to whom, 
by the rules of the society, the management of its affairs is entrus> 
ted. A copy of the rules and regulations of the society, certified 
to be a correct copy by not less than three of the members of the 
governing body, shall be filed with the memorandum of association. 

8. Upon such memorandum and certified copy being filed, 
the ‘Registrar shall certify under his 
hand that the society is registered under 
be paid to the Registrar for every such 
registrauon a fee of fifty rupees, or such 
smaller fee as the Governor-General of 
India in Council may, from time to time, direct : and all fees so 
paid shall be accounted for to Government. 


Registration, 
this Act There shall 
Fees. 


4. Once in every year, on or before the fourteenth day suc- 
Annual list of managing ceedmg the day on which, accordmg 
body to be filed, to the rules of the society, the annual 

general meeting of the society is held, or, if the rules do not pro* 
vide for an annual general meeting, in the month of January, a 


(6} The District of Silhat (see Gaaette of India, 1879, Pt. I , p. 
631). 

(7) The rest of Aasam (except the North Lushai Hills} (see Gasette 
of India, 1897, I., p 299). 

It has been extended, by notification under s. 5 of the last-mentioned 
Act, to the following Scheduled Districts, namely — 

(1) Sindh (see Gaaette of India, x88o, Pt I , p dya) * 

(2) Kumaon and Gathwal (see Gaaette of India, 1876, Pt. I., p- 

606) 

(3) Ajmere and Menvara (see Gaaette of India, i 2 /jS, Pt I , p. 380). 
It has been declared, by notification under s 3 (6) of the same Act, not 

to be in force in the Scheduled District of Lahaul -^ee Gaaette of India, 
1886, Pt. I , p. 301. , , 

■* In h. i, the words, "under Act XIX of 1837," repealed by the 
Repealing Act (XVI. of 1874), have here been omitted. See now the 
Indian Companies Act (VI. of 1882;, s. 255 



The italidzed words have beea 
, ^ stwqped.’* 

( 7 ) is d^eutU in value, and the 

l^rehy effected has been effected by sam.o&m^^ 
slnmeeit between the same parties and' 
stamp of not less value: 

(ff) IS inadvertently and undesignedly spoiled,' 

heu whereof another instrument made'fai^ve^: 
the same parties and for the same purpose, is 
■ cnced and duly stamped: *>• 

. ‘ Provided tkat,w the case of an execute tasirument, m^Jeg^ 
proceeding has been eoamenced in vahvth the taslrumerd eoiHd,or> 
would have been gwen or offered tn evidence, and that the tnslrumt;^ 
is gwen up to be cancelled. 

' The above proviso has beea sabstitated for the two provisos to jl.. 
of the old Act, Th^ were as follow—* ' “y 

“ Provided that, in the case of an executed instrument— ' 

(a) such instrument is given np to be cancelled : 



ti) the application for relief is made within six months^ after the 
date of the instrument; or, if it is nor dated, within ^ 
months after the execution thereof by the person by whom' ft; 
was first or alone executed, accept where, £com unavoiddl^'. 
circnmstances, any instrument tor which another instrumenh: 
, has been subsitut^ cannot be given up to be cancelled mthi^ 

the aforesaid penod, and in that case wtthin six months' ,afi^ 
the date or execution of the substituted instrument; and ^ 
cept where the spoiled instrument has beea sent out oSfB^ 
tish India, and in that case within six months alt^ifl^ 
been recaved back in British India: , 

Froidded also that, in the case of stamped paper not haidng ..any 
cnted instrument written thereon, the application to relief is made'^withm 
six months after the stamp has b^ spoued as afa rwaidr \ ^1, Vd' 

.a , ^P^^ff-^ketert^ate of the Collector uud^.'mi^ lh 
.mat m fm duty with whtth an z> 


fiitt duty with which an ,wc» 

m,is an impressed stamp within the tneaniiig b/’thtS'^fion. 

, Apphcatiopforrdiefunder 50. .TheV 'arifettoa Wr ' VSe? 

. stolon 49 whm to be made, under sectm'd^^^^'^'o^^ 

■Jtddewa^pe^^thdt'isfp 
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SOCISTUS' REGISTRATION. 


CActXKl. 


9. Whenever, by any bye<law duly made in accordance with the 
Recovery of penalty ac- rules and regulations of the society, or, 
cruing under bye-law. if the rules do not provide foi the mak- 
ing of bye-laws, by any bye-law made at a general meeting of the 
members of the society convened for the purpose (for the making 
of winch the concurrent votes of three-fifths of the members present 
at such meeting shall be necessary), any pecuniary penalty is im- 
posed for the breach of any rule or bye-law of the society, such 
penalty, when acciued, may be recovered in any Court having 
jurisdiction where the defendant shall reside, or the society shall be 
situate, as the governing body thereof shall deem eEpedient. 


10. Any member who may be in arrear of a subscription 
Members liable to be sued which, according to the rules of the 
as strangers* socitityi he IS bound to p*iy# Of who 

shall possess himself of, or detain, any property of the society in a 
manner or for a time contrary to such rules, or shall injure or 
destroy any property of the society, may be sued for such arrear 
or for the damage accruing from such detention, injury, or destruc- 
lioii of, property in the mannei hereinbefore provided. 

But, if the defendant shall be successful m any suit or other 
Recovery by successful proceeding brought against him at the 
defendant of costs instance of the society, and shall be ad- 
adjudged. judged to recover his costs, he may elect 

to proceed to recover the same from the oiBcer in whose name the 
suit shall be brought, or from the society, and, in the latter ca^, 
shall have process against the properly of the said society m the 
manner above described. 


11. Any member of the society who shall steal, purloin, or 
Members gulUy of offen- embezzle any money oi other properiyi 
ces punishable as strangers, or wilfully and maliciously destroy or 
inmre any pioperly of such society, or shall forge any deed, bond, 
security for nmney, receipt, or other instrument, ivbereby the fui^s 
of the MCiety may be mtposed to loss, shall be subject lo the sa 
p;osecuSon.^a«d.^ if convicted, be liable to be ^ 
m like manner, as any person not a member would be subject an 
liable to m respect of the hke offence. 

la WteMVer « shall sppest to the Sown'W ^ ^ 

“sKiS ros jr PS-* 

r rr. «tsoa. 



ssm. 


39 


{3)vrhsa any stamp ussd for aa iastrument has been is* 
advecteatl; reodeied useless unde: secdon rj, omng to such iasttu* 
meat having been written in cootravendon of the provisions of 
section 13 , 

the Collector may, on application made within sis mondis 
after the date of the lasttanent, or, if it is not dated, within as 
months after theesecution thereof by the person bysmom it was 
first or alone executed, and upon the instrument, if chargeable with 
duty, being re-stamped withtue proper duqr, cancel and allow as 
spoiled the stamp so misused or rendered useless. 


II figures 15 aad r,} in d (4) have been substituted for 

4 and " 13, respectively. 


AUnnaece/ir spoiled or 
visused bow to be 
lade. 


53. In any case iu which allowance 
IS made for spoiled or misused stamps, 
the Collector may give in lien thereof— 


(a) otuer stamps of the same description and value, or 

(i) If requited and he thinks fit. stamps of any other descrip- 
non to the same amount in value, or, 


IS discretion, me same value in money, deductin? one 
anna lor eacn rupee or fracuon of a rupee. 


54. Winn any person is passjssed of a sUmp or slantps 
r4rXa^ not been spoiled or rendered 

hiforah.dheh.no.m:r:^^^^^^^^^^^^^ 


(i) that he has pad the mil price thereof, and 
(f) that iiiy tffire sa Durchas^d wtrhm • j . 
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SOCISTIKS’ aXGISTRATION, 


[AcfcKXI. 


14. If, Upon the dissolution of any society registeied under this 
Upon a dissolution, no Act, there shall remain, after the sabs* 
member to receive profit. faction of all its debts and liabiliues, any 
property whatsoever, the same shall not be paid to, or distributed 
among, the members of the said society or any of them, but shall 
be given to some other society, to be determined by the votes of not 
less than tbree>fifths of the members present, personally or by pro:^, 
at the time of the dissolution, or, in default thereof, by such Court 
as aforesaid : 

Provided, however, that this clause shall not apply to any 
Clause not to apply to society which shall have been founded 
Joint-stock Companies. or established by the contributions of 
sliaiebolders in the nature of a Joint-stock Company. 


15. For the purposes of this Act, a member of a society shall 

...... be a person who, having been admitted 

Member defined. according to the rules and regu- 

Jations thereof, shall have paid a subscription, or shall have agned 

the roll or list of members thereof, and shall not have resigned in 

accordance with such rules and regulations ; but, in all proceedings 

under this Act, no person shall be entitled to vote or to be count^ 

n , c . . as a member whose subscription at the 

Disqualified members. ^ 

period exceeding three months. 

16. The governing body of the society shall be the governors, 

o j e j council, directors, committee, trustees, 

Governing body defined 

xegtdatioDs of the society, the management of Its affairs is 
entrusted. 


17. Any company or society established for a literary, scient- 
Registration of societies ific, or charitable purpose, and registered 
formed before Act. under Act XLIU. of t>r any such 

society established and constituted previously to the passing of this 
Act, but not registered under the said Act XLIII. of 1850 ,* may, 
at any time hereafter, be registered as a society under this Act, 
, . . . subject to the proviso that no such com- 

Asseo required. society shall be registered under 

this Act unless an assent to its being so registered has been given 
by three-fifths of the members present, personally or by proxy, et 
some general meeting convened for the purpose by the govern- 
’ing body. _ 


* Repealed by the Indian Companies Act (X. of 1866J, s aip 



(j) Such authority shall consider the case, and,Mijd‘a?^jyB|? 
its decision to the Ck>llector, vaho shall proceed to assess;anld chhrg& 
the duly (if eny) in conformity with such decbion. 

In s. 56 (a), the italicized figures, 51, 40, and have been^an^tUut^'; 
the ^ures, ” 30,” " 37,” and " 38,” respeotivefy j and, in d. (J), the,wo^' 


for the figures, 

“and” before 

itdicized word who substituted for the words "and he '* 


'■and" before the words, "Such authority," has been and;F,tI»^ 


. ' 

57. (0 The Chief Controlling Revenue>authority may^sfatej 

(Mf “f ““ f ^ 

ConimUtne Revenue-luthor- sud-stOten (a) or Otherwise comi9g;to^«r 
Uy to Hieh Court or Cht^ notice, and refer such case, with it&'oW 
opinion thereon — 

(a) if the case arises in the terntories for the time beingj 
administered by the Governor of Fort St. Georgehih^ 
Council or ihe Governor of Bombay in Conncir^ 
to the High Court of Judicature at Madras "or 
Bombay, as the case may be : ' 1 

(d) if It arises in the Ncith-Westein Provinces or Oudh ar, 
m Ajmre—io the High Court of Judicature for the ■ 
North-Western Provmces; 

'W 

(c) if it arises in the territories for the time being admlnisttf>j 
ed by the Lieutenant-Governor of the Puniah'eiv;^ 
Bntah B(diuhiitan—\o the Chief Court o£ tfie^ 
Punjab: 

(<0 if it anses m the Centra Provinces— to the High 'Coiir® 
of Judicature at Bombay: * 

“(/) if it anses in Burma— to the Chief Court ^of>^ww'' 
Burma:"* , 

(s) if it anses in any other part of British India-^to iSThM^ 
Court of Judicature at Fort William.'! ' 



* sentence under unotarion '>ISs,’'h'^n 3 i 





STAMP. 


43 


(j) References made under mh-tecHott (/), when made by a 
Court subordinate to a District Court, shall be made through the 
District Court, and, when made by any subordinate Revenue Court, 
^ail be made through the Court immediately superior. 

In s. 6o, the italicized figures, 57 and (vheiever they occur), have 
been substituted for " 46” and “ 34," respectively, while the italicized letter 
a in parenthesis is new 

in sub-s. (z), the word “and" brfore the words, "Such Court," has 
been omitted , while the italicized words are new. 

In sub<s. (5), the italicized expression, SHh~stttitn (i), has been 5ub> 
stitttted for the words " this section.” 

61 . (r) iiVhea any Court, in the exercise of its civil or revenuu 
Revision of certain decisians jurisdiction. Or any Crtmvtol Couri h 
of Courte regarding the sufii* any pretttdtm mdtr Chapier KU. or 
aenc, of stamps. ^hapUr X&VL ofiht Code of Cru 

mitutl Proctdurt, t 8 g 8 ,* makes any order admitting any instrument 
in evidence as duly stamped or as not requiring a stamp, or upon 
payment of duty and a penalty under section 55, the Court to which 
^peals he from, or rmerences are made by, such first^meationed' 
Court, may, of its own motion or on the application of the Collector, 
take SQch order into consideration. 


(a) IfewJi Court, after such consideration, is of opinion that 
Mch instrument should not have been admitted m evidence without 
the payment of duty and penalty under section v c, or without the 
payment of a higher duty and penalty than those paid, it may 
Kcoid a declaration to that eflEect,and determine the amount of 
duty with which such mstrumem is chargeable, aud may require 
any person in whose possession or power such instrument then 

produced ** impound the same when 


recorded under jwiinfef. 

Ae Si? Jnrf ^ hereof to 

i lustrumenito which it relates has 

any certificate granted under sefifnn m evidence, or m 


* Act V. of iSgS. 



? MARRIAOB. [Act HI. 

(^) the paities must not be related to each other in any 
degree of consanguinity or affinity which would, 
according to any law to which either of them is 
subject, render a marriage between them illegal. 

I St Fioviso — No such law or custom, other than onerdating 
to consanguinity or affinity, shall prevent them from marrying. 

and Proviso.— No law or custom as to consangumi^ shall 
prevent them from marrying unless a relationship can be traced 
between the parties through some common ancestor, who stands to 
each of them in a nearer relationship than that of great-great- 
grandfather or great-great-grandmothei, or unless one of the parties 
IS the lineal ancestor, or the brother or sister of some lineal ancestor, 
of the other. 


8. The Local Government may appoint onq^ or more Regis- 
Appointment of Marriage trars under this Act, either by name or 
Registrars. as holding any office for the time being, 

for any portion of the territory subject to its administration, The 
officer so appointed shall be called “ Registrar of Marriages under 
Act III. of 187a," and is hereinafter referred to as the “Registrar." 
The porUon of territory for which any such officer is appointed shall 
be deemed his district. 

4. When a marriage is mtended to be solemnized under 
One of the parlies to m- this Act, one of the parties must give 
tending marnage to give notice m writing to the Registrar before 
notice to Registrar. whom it IB to be solemnized. 


The Registrar to whom such notice is given must be the 
Registrar of a district within which one at least of the parties to the 
mairiage has resided for fourteen days before such nonce is given. 

Such notice may be in the form given m the first schedule to 
this Act. 


5 . The Registrar shall file all such notices, and keep them 
Notice to be Sled and copy vwth the records of his office^ and shall 
entered in the Marriage also forthwith enter a true copy w every 
Notice Book. such noticG in n book to be for that 

purpose furnished to' him by the Government, to be called the 
"Marriage Notice Book under Act III. of 1873," and such boos 
shall be open at all reasonable times, without fee, to all persons 
desirouh of inspecting the' same. 


• h * 





STAMP. 
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(c) voting or attempting to vote under any proxy not duly 


shall for every such offence htpmishabk with fine which may 
extend to five hundred rupees : 

Provided that, when any penalty has been paid in respect or 
any instrument under section 3$, section or section 6/, the 
^mnnni: of such penalty Shall be allowed m reduction ot the fine 
(if any) subsequently imposed under this ^ section in respect ot the 
gami* instrument upon the person who paid such penalty. 

(a) If a share-warrant is issued without being duly stamped, 
the company issuing the same, and also every person who, at the 
time when it is Issued, is the managing director or secretary ot 
other principal officer of the company, shall bi punishahle with fim 
whuh may exUnd io fivt hundnd rtiptes. 

In s. 6a, the italicized word punishable has been substituted for iuK- 
ished! and the italicized figures jj, 4 ‘>. and dr proviso have been 

substituted for the figures « 34," “ 37." and “ 30." respectively. 


68. Any person required by section /a to cancel an adhesive 
Penalty for failure to can- Stamp, and failing to cancel such stamp 
cel adhesive sump in manner prescribed by chat section, 

shall be ptumhabk with fine wbicn may extend to one hundred 


rupees. 

Penalty for omission to 
comply with ptovisions of sec- 
tion 37. 


64 . Any person who, with intent to 
defraud the Government,— 


(a) executes any instrument in which all the facts and cir- 
cumstances required by section 27 co be set forth in 
such instrument are not fully and truly set forth, or, 

Q>) being employed or concerned in or about the prepara- 
tion of any instrument, neglects or omits fuliy and 
truly to set forth therein all such facts and circum- 
stances, or 


(f) dots any other act calculated to deprive the Government of 
any duty or penalty under this Act, 

^all be pumshalle with fine which may extend to five thousand 
rupees. 


In 3 64, the words, ‘ of any duly," after the word " Government." have 
been omitted , the italicized word or at the end of cL (i) has been added cl 
(c) has be» newly inserted, the iialicized vtoxi ptmtshahle being substituted 

liM b«. sub. 
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DURSIAGE. 


[Actm. 


”'"“ “™“8“ Soot be 

9. Any Court m which any such suit as is referred to in section 
Court may fine when objec- 7 B filed may, if it shall annear to it that 

iM KabfeS 

Sftw' “ ®“=“*»e one IhoMind topees, oo te 


10. Before the marriage is solemnized, the parties and three 
Declaration by parties and witnesses shall, in the presence of the 
vntnesses. Registrar, sign a declaration in the form 

contained m the second schedule to this Act. If either party has 
not completed the age of twenty-one years, the declaration shall 
also be signed by his or her father or guardian, except in the case 
OT a wido\V| and in every case it shall be countersififned bv the 
Registrar. ® ^ 


11. The marriage shah be solemnized in the presence of the 
^Marciase how to be soiem- Registrar and of the Uiree witnesses who 
nized. signed the declaration. It may be 

solemnized in any form, provided that each part/ says to the other, 
hearmg of the Registrar and witnesses, “ I [A] 
take thee .B] to be my lawful wife (or husband)." 


12. The marriage may be celebrated either at the office of 
Place where marriase may the Registrar or at such Other place, 
be aolciMized. within reasonable distance of the office 

of the Registrar, as the parties desire ; Provided that the Local 
Government may prescribe the conditions under which such mar- 
riages may be solemnized at places o^her than the Registrar’s offici, 
and the additional fees to be paid thereupon. 


13. When the marriage has been solemnized, the Registrar 

Certificate of marriage. a certificate thereof m a book 

to be kept by him for that purpose, ana 
to be called the " Marriage Certificate Book under Act III. of 
1873 *’ m the form given in the third schedule to this Act ; and such 
certificate shall be signed by the parties to the marriage and the 
three witnesses. 



srm. 


47 


quen( to that on which such bill or note is actually drawn or 
made; or 

(5) knowing that snch bill or cote has been so post*datedf 
endotses, transfers, presents for acceptance or payment, or accept^ 
pays, or receives p3]isent of, such bill or note, or in any manner 
negotiates the saine; or 

(c) with the like intent, practises or is concerned in any ac^ 
far other devices to de/rsod contrhance. Or device not specially pro* 
thereveone. video for by this Act or any odier law 

for the time being in force. 

shall be Jmm^aSk mth fine which may extend to one 
rupees. 

In s. 68, the iialictzrd words. Any persoK oij, hare been 
for the word “ Whoever," and the italicized word or at the end of oorh the 
cIs. (<t) and (j), has been substituted for the words, '^and whoever." 


Penalty for breach of rule 69. (a) Any person appointed to 

sen Stamps who disobeys any mlemade 
under section and 

(i) any person not so appeinted who sells or cEers for sale anv 
stamp (fitter tkan a ont-anna “ or kai/ ait cmta“* edkesivesfamfj, 

shall be punishaiti with imprisonment for a term whico mar 

70. w No pioswiBioa m respect ot m; oSeocopooiiabl, 

'•Wlod 

/if ft,- rvii , msutuied withan: the sanc'^on 

of the Cbliector or such other officer as the Local Got^rwiS 
generallr, or lie Collector specMj. aothoriees h fat 

rrorrS/^.jSI'SoSf '*=“ 

arch p,o»cot£o. or^coepoSogSofatS^' 

It omuai of any tuck conpaiiiion shall I* »/>»•.,- -t - 

ihi manntr $nmdii ly ssetm ^ " nssarack :n, 

t i-r V. rf e. 7 
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UA&RlAGE. 


[Act 111. 


17. The Indian Divorce Act** shall apply to all marriages 
Indian Divorce Act to ap- contracted under this Act, and any such 
ply. marriage may be decloi^ null or dis* 

solved in tiie manner therein provided, and for the causes therein 
mentioned, or on the ground ^at it contravenes some one or more 
of the conditions prescribed in clause (/), (a), (y), or { 4 ) of sec* 
tion 2 of this Act. 


18. The issue of marriages solemnised under this Act shall, 
Law to apply to issue of 'f they marry under this Act, be de^* 

niarriaG'es under Act. ed to be subject to the lawto which 

their fathers were subject as to the prohibition of marriages by 
reason of consanguinity and affinity, and the provisos to section 3 
of this Act shall apply to them. 

19. Nothing in this Act contained shall affect the validity of 
Savin? of marriages so* any marriage not solemnised under its 

icmnized otherwise than provisions ; nor shall this Act be deem* 
under Act. directly or indirectly, to affect the 

validity of any mode of contracting marriage ; but, if the validity 
of any such mode shall hereafter come into question before 
any Court, such question shall be decided as if this Act had not 
been passed. 

traS*beL“"pS”Sf 20. by Act zil. of 18 ^ 6 .} 

• Act. 


21. Every person making, signing, or attesting any declara- 
Penalty for signing decla. tion or certificate Ffscribed by this 
rations or certihcates con- Act, containing a Statement wnicn is 

taming false statemsnts. and which he either knows or 

believes to be false, or does not believe to be true, shall de^ed 
guilty of the offence described in section 199 of the Indian rena 
Code. 


* Act IV. of iS^. 
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(S) the persons by whom alone such sale is to be conductedj 
and 

(c) the duties and remuneration of such persons ; 

Provided thai suck rules shall nol reslncl ike sale of one atuia « or 
\alj an anna ” ^ adhesive stamps, 

“Consistent herewith “after “rates" in lines omitted. 


75. The Goverhor-General in Council may make rules to 
Power to makerules gener- Carry out generally the purposes of this 
illy to carry out Act. hci, and may Iff such rules prescribe the 

Ines, which shall in no case exceed five hundred rupees, to be incurred 
m breach thereof. 

The words. “ consistent hereinth, ” after the word “ rules ' in the first 
me, have been omitted, and the italicized portion has been added. 

S 57 (para, i) of the old Act has here been omitted. It was as 
[allows — 

“57 Certain footers evercisaable from Hme roc<»te.~AU powers to 
make appointments, roles, and orders conferred by this Act may be eiter* 
Hsed from time to time as occasion requires. " 


76. (/) All rules made under this Act, other than rules made 

Publication of rules. Jiff “ / 4 . shall be publisned iu 

the Ixoselte of India, and all rules irmd ft 
under section 74 shall be published in the beat Gazette. 


( 2 ) All rules published as required by this section shall, upon 
such pubkcaUoo, have effect as if enacted by this Act. 


In the first line of s. 76 (i), after the words, “ other than rules," the 
words, “consistent herewith," have been omitted, and the itdtcized figures 
f4, wherever they occur, have beeu substituted for 55." * 

In sub-s (a), the italidzed words have been substituted for the words 
“ the force of law " * 


77. Nothing m this Aei contained shall be deemed to affect 

Savmgasto court-fees. ® chargeable under any enact- 

menit tot me time being in force relat- 
ing to court-fees. 

The Italicized words, in this Act, have been subsfatuted for “ herein.*- 


* inserted by Act V, of 1306, s, 3. 

T Act VII. of 1870. 


Act II., 1899.-4. 


s 


MABHIAGR, 


[Act 111, 


6. I am aware that, if any statement in this declaration is false, and if, 
in making such statement, I either know or believe it to be false, or do not 
believe it to be true, 1 am liable to unprisonment, and also to fine. 

("SigneiiJ A 3 [tka b/idagnoM} 
Drclaration to be aiadb by the Bride, 

I, C D, hereby declare as follows 

1, I am at the present time unmarried * 

2. 1 do not profess the Christian, Jewish, Hindu, Muhammadan, Parsi, 
Buddhist, Sikh, or Jama religion 

g. I have completed my age of fourteen years 

4 . I am not related to A 3 [f/te bndegroaia} in any degree of consan- 
guinity or affinity which would, according to the law to which I am sub- 
ject, or to which the said A B a subject, and subject to the provisos of 
of section 2 of Act III of 1872 , render a marriage between us 

illegal . 

[i4«di»/i«» ike bride has mi eompteted iter age of twenty-one years, 
unless she ts a vndou 

e. The consent of M .V, my father lor guardian, as the ease may be}, 
hasbeengiventoa marriage between myself and A it, and has not been 
revoked .J 

6 , I am aware that, if any statement in this declaration is false, and if, 
in making such statement, I either know or believe it to be false, or do not 
believe it to be true, I am liable to imprisonment and also to fine. 

(Signed) CD like bride}- 

Signed in our presence by the above-named A 3 m&C Dt 

G H-) 

■f 7 , f Ithree witnesses}- 
KD,) 

lAnA when the bridegroom or bride has not competed the age of twenty- 
one years, exeept in the ease of a mdow 

Signed in my presence and with my consent by the above-named A B 

oxACDi -It 

M N, the father [or guardian] of 
the above-named A 3 lot CD, as the 
case may be} 

(Countersigned) R B, 

Registrar of Marriages under Act III, of 1 ^ 7 ^ 
for the Distnet of 
day of /d • 


Dcded the 
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SCHEDULE I.* 

SiAMP-Dory os Imstrumeots. 

(See section $) 

Dbscriptiom op Ihstsqubnt. 

pROPBS StAMP*DUTY. 

1, acknowledgment of a debt 
esceediDg hventy rupees in a- 
mount or value, written or signed 
by, or on behalf of, a debtor in 
order to supply evidence of such 
defat in any book (other than a 
banker’s pass-book) or on a separ* 
ate piece of paper when such book 
or paper is lut m the creditor's 
possession, framdti that such 
aehteailtdgmitU does not conttan 
my prtnme to fay Hie debt or any 
sttfulation to fay interest or to 
deliver any goods or other pro- 


forty ... ... 

1. AOMINIST R AT 1 0 N-BOND, 
including a bond given under see* 
tion 356 of the Indian Succession 
Act, 1865 1 section 6 of the Go* 
vemmeut Savings Bank-. Act,: 
1873, t section 78 of tne Frobite 
and Administration Act, i%i,$ 
or section g or section 10 of the 
Succession Certi6cateAct,i88gJ*-> 

One anna 

(a) vhere the amount does not 

The same duly as a bond (Ho. 
for such amount. ' 

exceed Rs 1,000 

fbj in any other case 

Five rupees. i ' 


* AU additioDs to, and modiGcations j; 

of, the Schedules, in the old Act < 
(1879), are initahcs, » 

t Act X of i86s 


Act V. of 1873. 
Act V. of i88t. 
Act VII. of 1889 
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SCHEDULE \,--miinued^ 


Desckiptioh op Ixstruubnt. 

P&OPBR StAMP-DUTT. 

5 . AGREEMENT OR MEMO- 
RANDUM OF AN AGREE- 
MENT- 

i 

' l-r 

(a) if relating to the sale of a Go- 
vernment security, or share 
in an incorporated Company 
or other body corporate or a 
Bill of Exchange 

4 

One anna. 

(b) if not othervise provided for 

Eight annas. 

Exomptiotis, 


Agreement or memorandum of agree- 
ment— 


(n) for or relating to the sale of 
goods or merchandize exclu- 
sivelj, not bemg a Nora ok 
Mbuoraxsuu chargeable 
under No 43, 


(4) made in the form of tenders to 
the Government of India for 
or relating to any loan , 

(c) made under the European Vag- 
rancy Act, 1874,* section 17 


AGREEMENT TO LEASE 
5«sLe«b(W<» 3s) 



* Act IX. ol 1874 





a 


COKTSNXS. 


SiCTIOHS. 

sa Liquidation of damages not a 
bar to specific performance. 


Sbctiohs. 

(]) Araards and Di^eettatts io «xe^ 
cute' Setilmtnfs. 


(bj Coutraets ahteh cannot ht 
spenfically enforced. 

at. Contract not specifically enforce- 
able. 

(c) Of the Dtsereiian of the 
Court. 

33. Discretion as to decreeing speci- 
fic performance 

fdj For mhom Caniraets may 
be sfenffeally enforced. 

33. ' Who may obtain specific per- 

formance. 

- (e) For oihoM Contracts cannot 

- be speafieally enforced. 

34. Personal bars to the relief. 

35 Contracts to sell property by one 
who has no title, or who is a 

. voluntaiy settler. 

~ '(fj ^hom Contracts cannot 
be speafieally enforced, except 
onih a variation. 

26 Non-enforcement, except with 
variation.' 

(gj Agatusi vihom Contracts may 
be speafieally enforced. 

27. Relief against parties and per- 
sons claiming under them by 
subsequent title. 

' GO Against vihata Contracts can- 
not be specifically enforced. 

28'. What parties cannot be com- 
pell^ to perform 

ft) The effect of dismissing a Suit 
' for Speafio Performance. 

2^ Bar of suit for breach ofte 
dismissal. 


30. Application of preceding sections 
to awards and testamentary 
directions to execute settle- 
ments. 


CHAPTER III. 

Or THB Rectification of Instru- 
ments. 


31. When instrument may be recti- 
fied 

33. Presumption as to intent of 
parties. 

33. Principles of rectification. 

34 Specific enforcement of rectified 
contract 


CHAPTER IV, 

Of the Rescission or Contracts. 

35. When rescission may be ad- 

judged. 

36. Rescission for mistake. 

37 Alternative prayer for rescission 
ID suit for specific perform- 
ance, 

38. Court may require party rescind- 
ing to do equity. 


CHAPTER V. ' 

Or THE Cancellation or Instru- 
ments, 

39 When cancellation may he 
ordered 

40. What instruments may be pani- 

■ ally cancelled. . -• 

41. Power to require party 

’ instrument is cancelled to 
make compensation. 
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SCHEDULE \.—cmtmu»d. 


DBSCRtPTION 07 INSTRUMENT. 


Proper Stamp-duty. 


S. APPRAISEMENT .OR VALU- 
ATION made otherwise than 
under an order of the Court in 
the course of a suit-^ <' m 

(aj inhere the amount does not <x- 
eeedRs i,ooo, 

(h) m any other case 


(a) Appraisement or valuation made 
for the information of one 
party only, and not being in 
any manner obligatory be- 
tween patties, either by agree- 
ment or opeiation of law. 

( 4 ) Appraisement of crops for the 
purpose of ascertaining the 
amount to be given to a 
landlord as rent 

9 . apprenticeship -deed 

including every wnting relating 
to the service or tuition of any ap- 
prentice. clerk, or servant, placed 
with any master to learn any 
profession trade or employment, 
not iwwg Articles op Clerkship 
(^ 0 . 11 ) 

Exemption, 

Instruments of apprenticeship executed 
by a Magistrate under the AiOrentices 
Act, 1850,* or by which a person 15 
apprenticed by or at the charge of any 
public charity. * ^ 


The same duty as a Bond (No. r5) 
/er such amount 

Five rupees 


Five rupees. 


.8si-^«ib.!:L,sh,«SA «• 
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SCHEDULE Ir-mlmed. 


DescBimoii of Instbombst. 

PbOFBR STAUP'DUlYt 

j3 award, that is to say, any 
decision in writing by an arbitra- 
tor or umpire, Mot hang cat avtaard 
dtreetuig a fafithon, on a refer- 
ence made otherwise than by an 
order of the Court in the course 
of a suit—* 


(a) where the amount or value of 
the property to which the 
award relates as set forth in 
such award does not exceed 
Rs 1,000, 

The same duty as a Bond 
(iVb. 75) for such amount. 

1 

(i) in any other case .. 

Five rupees. 

Exottftien 


Award under ike Bombay Disinei 
Mwmafal Act, 1873,* section 81, 
or the Bombay Ileredttary Offices 
Act, 1874 f section 18 


13. BILL OF EXCHANGE [os de* 
fined fys.2 (2) & (3) ], not being 
a Bond, bank-note or currency- 
note — 


(o) where payable on demand 

One anna 

, * Bom. Act VI of 1873 

t Bom. Act III. of 1874. 


6 


SPXC171C SEI.U7.' [Act I. 


Commencement. 

And it shall come into force on the 
' first dajr of May 1877. 

2 . iRepealed ^ Aei XII. ^ iSgi.l, 

Interptetation*clause. 

1 i 

8. In this 'Act, unless there be 
something repugnant in the subject or 
cont'e^n, — 

'Obligation/ 

* obhgation ' includes every duty en* 
forceable by law : 

1 

'trust/ 

‘trust’ includes every species of ex- 
press, implied or constructive fiduciary 
owuersbip : 

trustee/ 

'trustee' includes every person 
bolding, expressly, by implication, or 
constructively, a fiduciary character: 


lUutiratiom. 


(<r) Z land to A, not doubting that he will pay thereout an 

annidty of Ra. i,ooo to B* for hia life. A accepts the bequest. A Is a 
trustee, within the meaning of this Act, for B, to the extent of the annuity. 

(S ) A IS the legal, medical, or spiritual adviser of B. By availing 
himself of his situation as such adviser, A gams some pecuniary advantage 
which might otherwise have accrued to B. A is a trustee for B, within 
the meaning of this Act, of such advantage. 


(c 1 A. b^ne B’s banker, discloses for his own purpose the state of Bs 
account. A is a trustee, within the meaning of this Act, for B, of the 
benefit gained by him by means of such disclosure, 

' W.) A, the mortgagee of certain leaseholds, renews the lease in his own 

name A is a trustee, within the meaning of this Act, of the renewed lease, 
for tbose'interested in the original lease. 

(s.) A, one of several partners, is employed to purchase 
firm. A, unknown to his co-partn«3, suppli« thm, at the ^ 

with goods previously bought by himself wheo the price was lower, ano 
Sins a ^nsiderable ?rofit^ A is a trustee for his co-partners, wrthtn 
the meaning of this Act, of the profit so made. 

> (/.V A, the manager of B’s indigo-factog. 

’dot of' indigo-seed, and receives, without B s assent, commi3Sio _o^^.^ ^ 
seed 'purchased from C for the factory. A is a teustee, within the mea g 
of this Act, for B, of the commission so received 


to- 


. (i?) A buys certain- land with noface that B nas aireaay^-^-- 

fanyitAteatrustee,. within the'meanmg of this Act, for B. of the lan 

‘so bought. ' ' 



S7A3IP. 


SCHEDULE L-mtinmd. 


Descsutiok oe Ijisisuubht. 


PROEin Sta»p*suiy. 


13. BILL OF EXCHANGE-caaW. 

(«) where pa^ble at more than one 

year after date or sight ... The same dii^ as a Bond (No. 15) 

for the same amcnnt. 


14* BILL OP LADING {including 

a ihough hill of lading) ... Four annas. 


a bill of lading is drawn 
in parts, the proper stamp 
therefor must be borne by 
each one of the set. 


Snemfiiens. 


(a) Bill of lading when the goods 
therein described are recetred 
at a place within the limits 
of any ports as defined under 
the Indian Ports Act, i 8 Sg* 
and are to be delivered at 
another place within the 
limits of the same port. 

(i) Bill of lading mhm ereeuied 
mi of British India, and 
refafing to properly to 1 * de- 

antred in British India 
*S« bond [as defined ij. section s (c)'i 

* Act X. of 18% 


T Act YII, of iSyo, 


,8 


sPBCDFie misr. < 




Relief 'not' ifraated ' to en- 
toco penal law. > 


. 7. Specific relief cannot be grant- 
ed for the mere purpose of enforcing & * 
penal law. ' - < 


PART n.-OF SPECIFIC RELIEF. 
i' CHAPTER I. — Of Rbcovxbino Possbssion of Propzrtt. 

{TiJ Postessicn of Imm&stalU Property, 

8. A person entitled to the possession of specific immoveable 
Recovery of specific im- property may recover it in the manner 

moveable property. - prescribed by the Code of Civil Pro- 

cedure,* • 

9. If any person is dispossessed without his consent of 
Suit by person dispossessed immoveable proper^ otherwise than in 

of immoveable property. due course of law, he or any person 
claiming throngh him may, by 8uit,t recover possession thereof, 
notwithstanding any other title that may be set up in such suit. 

Nothing in this section shall bar any person from suing to es- 
tablish his title to such property, and to recover possession thereof. 

' No suit under this section shall be brought against the Govern- 
ment 

. No appeal shall he from any order or decree passed in any suit 
instituted under this section, shall any review of any such order* 
or decree be allowed. 

I 

(hO Poemmn o/Mmable Property, 

10. A person entitled to the possession of specific moveable 

, Recovery of speoBc move- property may recover the same in the, 
able property. manner prescribed by the Code of Civil 

Procedure.* 

Explanation r . — A trustee may sue under this section for the 

g issesslon of property to the beneficial interest in which the person 
r whom he is trustee is entitled. 


, * ' ' ' 

* See Act XIV. of i88a, S3. . 

! t 'Here certain words, repealed by Act XII. of 1891, bave been omit- 

- 
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SCHEDULE t—coHlmed. 


Description op Instbombnt. 

Proper Stamp-boty, 

ij. bond— ewirfil 


Eximpitous 

V 

Bond, when executed by— 


(a) headmen nominated under rules 
framed in accordance with 
the Bengal ItngaUan Act, 
1876,* section 99, for the due 
peiformance of their duties 
under that Act, 

E 

(i) any person for the purpose of 
guaranteeing that the local 
income derived from private 
' subscriptions to chuitable 

dispensary or hospital or any 
other object of public utility 
shall not he less than a 
specified sum per mensem 


x6. BOTTOMRY BOND, that is to 
say, any instrument nbereby the 
master of a sea>goiog ship borrows 
money on the security of the ship 
to enable him to preserve the 
ship or prosecute her voyage. 

The same] dufy as a Bond (No. 
for the souse amount. 

17. C A N C EL L ATI ON — Instru- 

UBNT OP (iHcfiidtiig- any tomtit- 
meui by vkiek any instrummi 
premoudy executed w caneelled), 
tf attested and not otheraise pro- 
mdedfor 

\ 

1 

■ Fiverupets. 


* Bea. Act HI, of iSjS^ 


10 SPaCIFIC-SBUKF. [Act T) 

« 0 ? clausa i.—Z has got possession of an Mol belonging to A'q ' family 
and of which A is the proper custodian. Zmay be compelled todeliv^^ 
the idol to A. 

^ of clause e.^A is entitled to a picture by a dead painter and a pair of 
tare C^iina. vases. B has possession of them. -The articles are of too* 
special a character to bear an ascertainable market-value. B may be com- 
pelled to deliver them to A.' 


, CHAPTER IL — Of the Spbccfic Pbsfosmakcb of CoNmcts. 

‘ , (a.) Contracts tohich may he specifically e^oreed, 

12. Except as otherwise provided in this chapter, the specific 
' Cases in which specific performance of any contract may, m the 
performance enforceable. discretion of the Court, be enforced— 

(a) when the act agreed to be done is in the performance, 
wholly or partlyj of a trust ; 

" ' ‘ {h) when there exists no standard for ascertaining the actual 
damage caused by the non-performance of the act 

' ' agreed to be done; 

(e) when the act agreed to be done is such that, pecuniary 
‘ compensation for its non-performance would not 

afford adequate relief; or 

(d) when it is probable that pecuniary compensation cannot ' 
be got for the non-performance of the act agreed to 
be done. 

£xplanaiion.— 'Unless and until the contrary is proved, the 
Court shall presume that the breach of a contract to transfer im- 
moveable property cannot be adequately relieved by compensation 
in 'money, and that the breach of a contract to transfer moveabte 
property can be thus relieved. 

lUmirattons. 

• of clause a —A holds certain stock in trust for B. A wrongfully dis- 
poses of the stock. The law creates an obligation on A to restore the sam& 
quantity of stock to B, and B may enforce specific performance of this ob- 
ligation • ^ ' 

* The first illustrationvis repealed by the Indian Trusts Act (11. of 
x88a) as to the territories respectively administered by the Governor or 
bladras in Council, the Lieutenant-Governors of the North-^stan 
Fravinces and the Punjab, and the Chief Commissioners of Oimh> 
Central Provinces, Coorg, and Assam The said illustration wiHi w® » 
the 'said .’ActTIj. of i88a is extended to other territories, be repealed in su ^ ,} 
ierritories. , , ^ • ''' 
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SCHEDULE L—fflwftrtwir 


DBSCRIPnOtt OF IjiStKUUGNT 

PsopsR StAMP-sunr. 

19. CERTIFICATE OR OTHER 
DOCUMENT-<m«<I. 

' 

See also Letter of Au-otment of 
Sbires (No. 36J. 


20. CHARTER-PARTY, that is to 
say, any instrument (except an 
agreement for the htre of a tug- 
steamer) whereby a vessel or some 
specified principal part thereof is 
let for the specific purposes of 
the charterer, vkeiker ii itutudes 
anally clause or mi 

One rapes. 

2 I« CHEQUE las defintd hy seeHon a 

eee » • •»» 

One anna- 

23 . COMPOSITION-DEED, that 
is to say any instrument executed 
by a debtor whereby he conveys 
lus property for the benefit of his 
cteditorSi^or whereby payment of 
a composition or dividend on th«r 
debts IS secured to the creditors, 
or whereby provision is made for 
the continuance of the debtor's 
business, under the supervision of 
inspectors, or under letters of 
license, for the benefit of hiscred- 


Ten rupees^ 

33. CONVEy.;tNCE C« dejiued 6 y 
wown 2 (r^j notbeingaTRANS- 

No under 

1 





a?£cinc BBUB7. 


[Act I. 


aa 


14. Where a party to a contract !s unable to perform the whole 
SpeciHc . performance of 0* part of it, but the part which must, 
part of contract where part be left unperformed bears only a small 
unperformed IS smaU. proportion to the whole in value, and 

admits of compeasation in money, the Conrt may, at the suit of 
dther party, direct the spsciiic performance of so much of the con* 
tract as can be performed, and award compensation in money'fbr 
the deficiency. 

••i lUusitaiions. 


(a ) A contracts to sell to B a piece of land consisting pt loo bighas. 
It turns out that gS bighas of the land belong to A, and the two remaining 
bighas to a stranger, who refuses to part with them. The two bighas ats 
•not necessary for the use or enjoyment of the gS bighas, nor so import* 
ant for such use or enjoyment that the loss of them may not be made good 
In money. A may be directed, at the suit of B, to convey to B the 98 bighas, 
and to make compensation to him for not convejnng the two remaining 
bighas; or B may be directed, at the suit of A, to pay to A, on receiving 
fhe conveyance and possession of the land, the stipulated purchase-monsy, 
less a sum awarded as compensation for the deficiency, 

I (i.) In a contract for the sale and purchase of a house and lands for 
two lakhs of rupees, it is agreed that part of the furniture should be taken 
at a valuation. The Court may direct specific performance of the contract, 
notwithstanding the parties are unable to agree as to the valuation of the 
furniture, and may either have the furniture valued in the suit, and inclnde 
it in the decreo fot specific performance, or may confine its decree to the 
house. ' 


15. Where a party to a contract is unable to perform the whole 
S,«,lic .t Ofhbp»tOf lt,«ld ll..p«t whi0l. 5»« 


part of contract where part 
unperformed is large. 


UA MAO Jr**** 

be left unperformed forms a consIderaDle 

^ portion of the whole, or does not admit 

of componaitiou in money, he is not entitled to obtain a 
specific performance. But the Court miy, at the suit of the otbe 
pwty, direct the party in default to perform specifically so “U-h 01 
bis part of the contract as he caa perform, provided that tbs piaiirt 
iff relinquishes all claim to further performance, and all ri£t 10 
compensation, either for the deficiency, or for the loss or a g 
sustained by him through the default of the defendant. 

I ' t 




STAMP. 


SCHEDULE h— continued. 


Description of Instrument 

\ 

Proper Stamp-dot? 

24 COPY OR EXTRACT certified 
to be a true copy or extract, by or 
by order of any public officer, and 
not chargeable under the law* for 
the time being m force relating 
to court fees — 


(«} if the original was not 
chargeable with duty, or 
if the duty with which 
it was chargeable does 
not exceed one rupee 

1 

Eight annas. 

(11) in any other caae 

One rupee. 

Exemptotts 


(a) Copy of any paper which apub-. 
lie officer IS expressly reqnir* 
ed by law to make or furnish 
for record in any public office 
or for any public purpose 

“ (iyt Copy of, or extract from, any 
register relating to births, 
baptisms, namings, dedica- 
tions marriages, deaths or 
burials." 

23 COUNTERPART OR DUPLl- 
CATE of any instrument charge- 
aole with duty, and in respect of 
wh ch the proper duty has been 
paid~ 


{fli if the duty with which the on- 
ginal instrument is charge- 
able does not exceed one 
rupee, 

The same duty as is payable on 
the original. 

( 4 ) in any other case 

One rupee. 


^ ACl Vll 01 1870 

■1 clause (&) has been subatitned for the nng ina^ clauses f 

and W oE the exemptions ftom Article No. 24, by Act V.®of igiS, s 7 (f 

Act 1I.| X899 ■'"S* 


SPBCOnC OBUBF. 
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[Act I 


, ' (0 where the vendor or lessor sues for specigc performance 

, , . of the contract, and the suit is dismissed on the 

ground of his imperfect title, the defendant has a 
. nght to a return of his depisit (if any) with rateresi 

thereon, to hts costs of the suit, and to a hen for sucb 
1 . deposit, mtere^, and costs on the interest of the 

' vendor or lessor in the property agreed to be sold 

' or let. 

> t T I 1 * 

“ ' 19.' Any person suing for the specific performance of a con* 
Power to award compensa* tract may also ask for compensation for 
-tion in certain cases. its breach, either in addition to, or in 

substitution for, such performance. 

If in any such suit the Court decides that specific performance 
ought not to be granted, bat that there is a contract between the 
parties which has been broken by the defendant, and that the 
plaintiff is entitled to compensation for that breach, it shall award 
him compensation accordingly. 

If in any such suit the Court decides that specific performance 
ought to be granted, but that it is not sufficient to satisfy the justice 
of the case, and that some compensation for breach of the contract 
should also be made to the plaintiff, it shall award him such com* 
pensation accordingly. 

Compensation awarded under this section may be assessed m 
such manner as the Court may direct. ' . 

Sxplanatmt,—-'£hQ circumstauce that the coutract has become 
incapable of specific performance does not preclude the Court from 
esercising the jurisdiction conferred by this section. 


' - lUustratum, 

\ 

of the second paragraph —A contracts to sell a hundred maunds of 
sice to B B brings a suit to compel A to perform the contract, or to pay 
compensadon Tbe Conit is of opinion that A has made a valid contract, 
and has broken it, without excuse, to the injury of B, but that specific per- 
formance is not the proper remedy. It shall award to B such compensation 
as it deems just. 

-of the third paragraph —A contracts with B to sell him a house for 
Bs 1,000, the price to be paid 'and the possession given on the ist Janu^ 
1877., A fails to perform his part of the contract, and B brings his suit iW 
specific performance and compensation, which 1^ decided in his favwr 0 
the 1st' January 187S, The decree may, besides ordering specific 
ance, award to B compensation for any loss which he has sustameo by a 
' xefusal. 
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SCHEDULE l.--cmHttutd. 


DBSCRlFTIOil OP InSTRUMEST. 

Proper ST.wp-DVTy 

37 DEBENTURE~itfiif</ 


Sii ttho Bond [No is), aud 
SccTiONS S and 55. 


DECLARATION OF ANY 
TRUST — Ste Trust 
[No 64) 


38 DELIVERY-ORDER IN 
RESPECT OF GOODS, 
that IS to say, any instrument 
entitling any person therein nam< 
ed, or his assigns or the holder 
thereof, to the delivery of any 
goods lying m any dock or port, 
or in any ware>house in unich 
goods are stored or deposited on 
rent or hire, or upon any uliarf, 
such instrument being signed by 
or on behalf of the ov\ ner of such 
goods, upoi the sale or transfer 
of the property therein, wnen 
such goods exceed in value twenty 
rupees ... 

1 

One anna. 

deposit of TITLE- 
DEEDS — See Agrrbmsnt re- 
lating 10 Deposit of Title- 
Pawx or Pi EDGE (iVa 

• 

DISSOLUTION OF PaRT- 
I^RSHIP— S'e* Parteersrip 
{No 46) 

- 

29. DIVORCE— Instrument of, that 
IS to say, any instrument by which 
^y person effects the dissolution 
of nis marriage 

One rupee. 


* Substitaledfor the words and Bgara j 

/life mrigagt [No 6),' by Act XV. of 





SPKCI7IC BSUSTa 


[Art I, 


l6 

, > (|0 ‘contract the performance of, which involves the ‘per- 

' ' fonnance of a coniinuons duty extending over a 

Ibnger period than three years from its date; ' , , 

(^) a contract of which a material part of the subject-matter, 
supposed by both parties to exist, has, before it haa 
been made, ceased to exist. 

. I . . ' ' ' 

> And, save as provided by the Code of Civil Procedure,* no ' 
contract to refer a controversy to arbitration shall be specifically 
enforced; but if any person who has made such 'a contract, and 
]has refused to perform it, sues m respect of any subject which he- 
fans contracted to refer, the existence of such contract shall bar the- 
suit. 

lUusiraliotts. 

to a.-— A contracts to sell, and B contracts to bny, a lakh of rupees in • 
the four per cent, loan of the Government of India : 

A contracts to sell, and B contracts to hny, 40 chests of indigo at Rs- 
j/MO pet chest : - 

In consideration of certain property having been transferred by A to 
B, B contracts to open a credit m A’s favour to the extent of Rs. 10,000, 
and to honour A's drafts to that amount 

The above contracts cannot be speaiically enforced, for, in the first and 
the second, both A and B, ,and in the third A, would be reimbursed by- 
compensation in money. ' 

to h.—h contracts to render personal service to B t 
A contracts to employ B on personal service* 

A, an author, contracts with B, a publisher, to complete a literary work. 

B cannot enforce specific performance of these contracts. 

A contracts to buy B’s business at the amount of a valuation to be 
fnadft by two vaiuers, one to be named by A and the other by B A and B 
panh name a valuer, but, before the valuation is made, A instructs his valuer 
not to proceed * ^ 

By a charter-party entered into in Calcutta between A, the owner of a 
ship, and B, the charterer, it is agreed that the ship shall proceed to Ran- 
goon, and there load a cargo of rice^ and thence proceed to London, freight 
to be paid, one-thiid on arrival at Rangoon, and two-thirds on deliveiy of 
the caigo in London : . ' 

A lets land to B, and B contracts to cultivate it in a particular manner 
for three years next after the date of the lease : 

' A and B contract that. In consideration of annual advances to be made* 
by A, B will, for three years next^ after the date of the contract, grow 




* See Act XIV. of 1882, 3.-3, 


muF* 


6g 


SCHEDULE If—mlmtttd, 


DbSCBIPTIOH of [im&aMCNT. I PaOFES StAUP-OOlV. 


^’EXTRA.CT.-^*# Copy (Ne. 24) 


3? FURTHER CHARfiE-lBstra- 
meat «/, that ta ia sny, any tn- 
stramenl, imposu^g a fut&et 
charge on mortgaged property— 


(o) Ythea the original mortg^e is 
one of the description refer- 
red to in clause (a) of arhelt 
No 40 (Utat M, anVft icises- 


The same duty as a Conveyance 
(No, 23) for a conaderation 
equal to the amount 
fhtrckargtsecaieihy such lo- 
strument 


(i) when sach mortg^e is one of 
the deacnption referred to in 
dause («) of artxcU No. 40 
(that ts, mihotti fasstssion )— 


(ij »/, at tho tfW onttuhon of 

ikt tnatramni of further , 
ehorge, posaeinon of the 
^o^rpf iagtwn, or agreed \ 
to to gtten, under such i«. j 
sntmeul, 


The same duty as a Conveyance 
(No 23) for a cottsideraitoa 
egual to the iotid amotmi if the 
charge (sadudiug the origml 

fnOftifaae»/laaei ? . 


alrt^y mode) less the duty id- 
ready paid on suck ongtnal 

milltwtitetima eemaJ £..^.±2 « ^ 






x8 SPECIFIC RELIKK. [Act I. 

bhould, during thu term, ]:cep the whole railway in good repair. Specific 
performance of this contract must be refused to B. 

to A.— -A contracts to pw an annuity to B for the lives of C and D. It- 
turns out that, at the date of the contract, C, though supposed by A and B 
£o be alive, was dead. The contract cannot be specifically performed. 

(e^) Of the Duereiion a/ ike Court. 

22, The jurisdiction to decree speciGc performance is discre- 
Discretion as to decreeing tionary, and the Court IS not bound to 
specific performance. grant such relief, merely because u is 

lawful to do so ; but the discretion of the Court is not arbitrary, 
but sound and reasonable, guided by judicial principles, and cap- 
able of correction by a Court of appeal. 

The following are cases in which the Court may properly 

exercise a discretion not to decree specific performance. — 

* 

1. Where the circumstances under which the contmet is made 
are such as to give the piaintii! an unfair advantage over the de- 
fendant, though there may be no fraud or misrepresentation on the 
plamuii's parr. 

lUustratuns. 


(<? } A, a tenant for life of certain property, assigns his interest therein 
to B. C contracts to buy, and B contracts to sell, that interest. Before 
the contract is completed, A receives a mortal injury, from the effects of 
which he. dies the day after the contract is executed If B and C were 
equally ignorant or equally aware of the fact, B is entitled to specific per- 
formance of the contract - If B knew the fact, and C did not, specific per- 
formance of the contract should be refused to B. 


(A ) A contracts to sell to B the interest of C in certain stoefc-m-trade, 
It is stipulated that the sale shall stand good, even though it should tarn 
out that C's interest is worth nothing. In fact, the value of C's interest 
depends on die result of certain partnership-accounts, on whiidi he is 
heavily m debt to his partners. This indebtedness is known to A, but not 
to B. ^Specific performance of the contract should be refused to A. 


(e.) A contracts to sell, and B contracts to buy, certain land. To pro- 
tect the land from floods, it is necessary for its owner to maintain an expen- 
sive embankment. B does not know of this circumstance, and A conceafa 
it from him. Specific performance of the contract should be refused tq,A. 


id.) A's property is put up to auction. B requests C, A's attorney, to 
bid for him C does this inadvertently and in good faith. The persoM 
aiebent, seeing the vendor's attorn^ bidding, think that he is a merep^ 
fer, and i-ttasg to compete. The lot is knocked down to B at a low price. 
Specific performance of the contract should be refused to B. 



STiUUP 


SCHEDULE l.-<ottiinued. 


Description op Instrument 


Proper St\mp-duty. 


j.3S Lease— 


(n) vhere the lease purports to The same duty as a Bond (No. 
be for a term of not less ry) for the amount or value of 

than one year, but not more the average annual rentreserv- 

tiian three years: ed. 


(m) where the lease purports to The same duty as a Conveyance 


be for a term tit excess of 
three years . 


(No. 33) for a consideratiop 
equal to the amount or value of 
the average annual rent reserv* 
ed. 


(tv) ahere the lease does not pur- 
port to be for any definite 1 
term. 


The same duty as i Conveyance 
(No 25) for a consideration equal 
to the amount or value of the 
average annual rhnt which would 
be paid or delivered for the first 
ten years if the lease continued 
so long. 


(v) wJtere the lease purports to be The same duty as a Conveyance 
ttt perpetuity {No 2 j) fyr a consideration equal 

to one fifth of the whole amount 
of rents which wotdd be paid or 
delivered in respect of the first 
fifty years of the lease. 


(J) where the lease is granted for a The same du^ as a Conveyance 

® consideration Mual 
« value of^ch 
fine or premium or advance as 
set forth in the lease 


, SPECIFIC KELIEF. 


[Act I. 


3p' 

' > Jlluslratton. 

A sells land to a railway'Company, who contract to Iexecate[certam 
works for his convenience. The company take the land and use it for ' 
their railway Specific performance of the contract to execute the works- 
should be d^reed in favour of A. ‘ ‘ 

t * * 

1 ' ^ (dj Sor'whom Coniracis may be speetfiecdly enforced, 

23. Except as otherwise provided by this chapter die speci&c 
Who may obtiun specific performance of a contract may be ob> 
performance. tamed by — > 

(a) py party thereto; 

^ (d) the representative in interest, or the principai, of any 

' party thereto, provided that, where the learning, skill, 

, solvency, or any personal quality of such party is a 

' material ingredient in the contract, or where; the 
, ' contract provides that bis interest shall not be as- , 
\ , signed, his representative in interest or his principal 

shall not be entitled to specific performance of the 
, contract, unless where his part thereof has already' 
been performed : 

« (f) where the contract is a settlement on marriage, or a 
>■’ '< > compromise of doubiful rights between members of 

the same family, any person beneficially entitled' 

, thereunder; 

' i(«f) where the contract has been entered into by a tenant for 

, hfe in due exercise of a power, the remainder-man; , 

V f < ' 

'' (0 a’ reversioner in possession, where the agreempMsa 

. covenant entered into with his predecessor in, title,, 
and the reversioner is entitled to the benefit of such 
covenant; 

(/) A reversioner m remainder, where the agreement is such 
a 'covenant, and the reversioner is entitled to the 
' ' . ''benefit thereof, and will sustain mateiial injury by 

reason of its breach ; 

Qj) when a public company has entered into a contract, an*! 
subsequently becomes amalgamated ysrith 'pother 
public company, the new company which arises out , 
of.the amalgamation; 
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SCHEDULE l.—conlinuti. 


Descbiption of Instkumbkt. 


Proper Stamp-dutf. 


35« LEASE->c0neM. 

(i) leases of fisheries granted under 
the Burma Fisheries Act, 
1875,* or ike Upper Burma 
Laud and Retenue Regula- 
tun, i 88 g\ 


3 fi. LETTER OF ALLOTMENT 
OF SHARES in any Company 
or proposed company, or in re- 
spect of any loan to be raised by 
any Company or proposed Com- 


.. One anna. 


See also Cbrtificatb or other Docu- 
MBnx (No. igj 


37. LETTER OF CREDIT, that is 
to say, any instrument by which 
one person authorizes another to 
gwe credit to the person in whose 
favour It is drawn 


One anna 


LETTER OF GUARANTEE- 
■Sw Agrbemekt fiVb SJ. 


38 LETTER OF LICENSE, that 
^ 7 , between 

I “il** “® 8 itocs that the 

latter shall, for a specified time 

at hia n business 

at ms Own discretion 

••• 


* Act VII, of 1873 


Ten rupees 


t Reg II of 1889. 





SPECIFIC BELIEF. 


[Act I. 


t&ereopon sues for, aqd obtains, compensation for the breach. A 
obtain specific performance of the contract. ^ 


, Contracts to sell property , S5. 'A. COQtt&ct for ths sale or let* 

by one who has no title, or ting of property, \rhetlier moveable or 
Who is a voluntary settler. immoveable, cannot be specifically en* 

" ' forced in &voar of a vendor or lessor-* 

(a) who, hnowing himself not to have any title to the pro* 
perty, has contracted to sell or let the samei 

(^) who though he entered into the contract, beliewng that 
he had a good title to the property, cannot, at the 
time' fixed by the parties or by the Court for the 
completion m the sale or letting, give the purchaser 
■or' lessee a title free from reasonable doubt; 


(f) who,, previous to entering .into the contract, has made a 
settlement (though not founded on any ‘valuable con* 
sideration) p£ the subject-matter of the contract. ' 

lUusiraitons. 

' / 

(a.) .A, without C’s authority, contracts to sell to B au estate which A 
knows to belong to C. A cannot enforce specific performance of this con* 
tract, even though C is willing to perform it. 

(S.) A bequeaths his land to trustees, declaring that they may sell it 
With the consent in writing of B. B gives a general prospective assent In 
writing to any sale which the trustees may make The trustees then enter 
into a contract with C to sell him the land. C refuses to cany out the 
contra'?*'. The trustees cannot specifically enforce this contract, as, in the 
absence of B’s consent to the particular sale to C, the title which they can 
give C is, as the law stands, not free from reasonable doubt. 

(c.) A, being in possession of certain land, contracts to sell it to Z 
On enquiry it turns out that A claoms the land as heir of B, who left the , 
country several years before, and is generally believed to be dead bnt of 
whose death there is no sufficient proof. A cannot compel Z specificalljr 
to perform the contract. 

(d ) A, out of natural love and aSecUon, makes a settlement of certain 
proper^ on hi^ brothers and their issue, and afterwards enters into a cot* 
tect to sell the property to a stranger. A'cannot enforce spOTinc 
ance of this contract so as to override the settlement, and thus ptejuoice 
the intere^ of the persons claiming nnder it. 

(f.) For whom Coniracts earnui he spect^eaily enforeeit except 
with a vartafion.' 


261 Where a plaiotifi seeks specific performance of a ^ 
with variaUon. ’ sets up a variation, the plaintm cwmoi. 
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SCHEDULE l-animid. 


" 

Dg^csiPiioN 0 ; Ixsrauitm. 

PaoFSR STAUP'Suty. 

0. M 0 RTGA 6 £-O£EO-c(Ni;<f. i 

- 

Ex^Iamiictt —A aorigagor eho 
gim to the mortgagee a foaer~ 
of-altonuy to eottict rents or a 
lease 0/ the ^oierty taortgagsd 
or fart thereof » deemed to gite 
fosses^ aithiii the meanitig 
tfihis ariule. 


(c) aheaa eoUateral or auxtbary 
or additional or suoshiuted 
seeunfy, or hy aTji of fur- 
ihir assurance for the above- 
mentioned furpose abere the 
principal or ptiuarysecuriiy, ' 
IS duly stamped— 


for every sum secured nolexeeedim 
Ss. t,ooo .. ... * 

Eight ar-ma 

and for entry Rs i,morparl there- 
of secured in excess of Rs 1 000 .. 1 

Eight antjts- 

Sxemplions. 

( 1 ) lasbamcnts, execated by per. 
MBS taanj advances noder 
tte Land Improvement Loans 

f5«ATM 

by their sureties as security 
fortherepajmealof such ad- 
vances. 

i 

(2) Letters of hypothecation accom- 
paa}wgaWlo£eichang7 

I 


*■ Act XIX of 1883. 


t Act XII. of iSSsi. 






H 


SBSCIFlC'SELlSr. 


[Act I. 

C*) A contracts in writing to let a house to B, for a certain term, at 
the tent o£ Rs. too per month, putting it first into tenantable repair. The 
house turns out to be not worth repairing, so, with B’s consent, A pulls it 
down, and erects a new house in its place, B contracting orally to pay rent 
at Rs. 120 per mensem. B then sues to enforce specific performance of the 
contract in writing. He cannot enforce it except with the variations 
by the subsequent oral contract. 

Cg.J Against whom Contracts may be specifically enforced. 

Relief againat parties and ^7. Except as otherwise provided 
persons cimming under them b}' this chapter, specific performance of 
by subsequent title. ^ contract may be enforced against — 

'(a) either patty thereto; 

{b) any other person claiming tmder him by a title arising 
subsequently to the contract, except a transferee for 
value who has paid his money m good faith and 
, without notice of the original contract; 

{e) any person claiming under a title which, though prior 
to the contract, and known to the plaintiff, might 

^ have been displaced by the defendant; 

(d) when a public company has entered into a contract, 
and subsequently becomes amalgamated with aa> 
other public company, the new company which 
arises out of the amalgamation ; 

' (<) when the promoters of a public company have, before 

its incorporation, entered into a contract, the com- 
pany: provided that toe company has ratified and 
adopted the contract, and the contract is warranted 
by tbe terms of the incorporation. 

■S 

^ JUustrahona. 

to clause'^ —A contracts to convey certain land to B by a particular 
day. A dies intestate before that day without having conveyed the land. 
B may compel A's heir or other representative in interest to perform the 
contract specifically. 

A contracts to sell certain land to B for Rs j,oao. A afterwards con- 
veys the land for Rs. d,ooo to C, who has notice of the original contract. 
B may enfoice.specific performance of the contract as agamst C. 

'' A contracts to sell land to be for Rs. S,ooo. B takes possession of the 
land Afterwards A sells it to C for Rs 6,000 C makM no enquiry or 
B . relating to his mterest in the land. B's possession is sufficient to anect 
C With notice of his interest, and he may enforce specific perfamance or 
the fonftact against C. , ' < , . ' 
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SCHEDULE It-^miinuei, 


DfscfiipnoN OP Insthquent. 

Propsk Staup-dotv. 

41. U 0 RT 6 &GE OP A CROP.~ 

eould. 


and fir nery Us too or far! thereof 
tecured vi excess ofSs. too ... 

"Two annas"* 

42 NOTARIAL ACT, that is to say, 
any lastrumeot, endariemeat, note, at- ' 
tesUtum, ceritficate, or entry not ietag 
0 pROTisT {No. 50 ) made or sij^eed by 
a Notary Public in the eaecution of the 
duties of his office, or by any other per- 
son lawfully aclmj; as a Notary Pnbife 

One rupee 

See also ?&mm or Bin on Note 
{No so ) 


43 NOTE OR MEMORANDUM 
sent by a Broker or Agent to 
his principal intimating the pur- 
chase or sale on account of such 
principal of any goods, stock, or 
marketable security exceeding m 
value twenty rupees 

1 

1 One anna. 

44 NOTE OF PROTEST BY 
THE MASTER OF A 


i 

Sight anaase 



See Bm OP Exchange (iV«i /yj. 







26 


SPECIFIC RSUEF. 


CAct h 


A directs an auctioneer to sell certain land. A afterwards revokes the 
auctioneer's authority as to ao bighas of this land, but the auctioneer in- 
advertently sells the whole to B, who has not notice of the revocation. B 
cannot enforce specittc performanco of the agreement. 


(i.J The Effect 0 / dismissing a Suit /or Specific Performante. ■ 

29. The dismissal of a suit for specific performance of a 
, Bar of suit for breach after contract or part thereof shall bar the 
dismissal. plaintiff’s right to sue for compensation 

for the breach of such contract or part, as the case may be. 


^ivio^ds and Direchons io execute SetlUmeats. 


, 80. The provisions of this chapter 

seSioStokwarlaCdlS® 5° contract shall, mutandis. 

mentary directions to e^c- ^PPiy fo awards and to directions in a 
cute settlements. will or codtcil to execute a particular 

settlement. 


CHAPTER nr. 

Of ths Rectificatiok of Imsxruments. 

SI. When, through fraud or a mutual mistake of the parties. 
When instrument may be & contract, or Other instrument In writ- 
rectlGed. ing, does not truly express their inten* 

t!on, either party or bis representative in interest may institute a 
amt to have the instrument rectified; and if the Court find it 
clearly proved that there has been fraud or mistake in framing the 
instrument, and ascertain the real intention of the parties in exe- 
cuUng the same, the Court may, in its discretion, rectify the in- 
strument so as to express that intention, so far as this can be done 
without prejudice to rights acquired by third persons in good fsith 
and for value. 


nittslraiians. 

( 0 .) A, intending to sell to B bis house and one of three godowns 
adjacent to it, executes a conveyance prepared by B, in which, througn 
' B’s fraud, all three godowns are included Of the two godowns 
were fraudulently included, B gives one to C, and lets the other to O tot 
•a rent, neither C nor 0 having any knowledge of the fraud Tho wn* 
veyance may, as' against B and C, be rectified so as to exclude from it t 
godowa given to C ; but it cannot be rectified so as to affect D s lease. 
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SCHEDULE I- 

•conimuid. 


Description of Ivstrumeht. 

Proper Stamp-duty. 

.46 PARTNERSHIP- 



A— Instrument of — 



(a) Taliere the capital of the partner^ 
ship doss noietceedRs 500 » 

Tsso rupess eight annas 


(i) ill any other ease .. 

Ten rupees. 


A — DlSS0LUT10^ OF 

Five rupees. 


“PAWN OR PLEDGE— 
AGREEMENT relating to 
DEPOSIT OF TITLE- 




DEEDS, PAWN or 
PLEDGE (No 6)’” 



47. POLICY OF INSURANCE— 




i 

1 If drawn singly 

If drawn in 
duplicate, for 
each part. 

1 

‘ A t— Sba-Issuraace {see section 7) — 

(i) for or upon any voyage — 

(i) where the premium or con- 
sideration does not exceed 
the rate of two annas or 
one-eighth per centum of 
the amount insured by the 
policy , 

One anna. 

1 

Half an anna. 


• This entry has been inserted by Act XV of ijaj, s. 8 (<5}. 
t In Article 47 i divisions A and B have been substituted lor the 
original by Act V of igc6, s. 7 (y}. 






SPECIFIC SSUEF, 


e8 


CAct I. 


. { 6 ) where the contract is unlawful for causes not apparent 
• on its face, and the defendant is more ta Mama than 
' the plaintiff; 

(ff) where a decree for specific performance of a contract 
of sale, or of a contract to take a lease, has been 
made, and the purchaser or lessee makes default in 
payment of the purchase>money or other siuns^ 
which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of the subject* 
matter, and the Court finds that such possession is wrongful, the 
‘Court may also order him to pay to the vendor or lessor the rents ' 
and profits (if any) received by him as such possessor. 

In the same case, the Court may, by order in the suit in 
which the decree has been made and not complied with, rescind 
th& contract either so far -os regards the party in default, or altoge- 
ther as tiie justice of the case may require. 

' ttlusiraitotts. 


to a — A sells a field to B. There is a right of way over the field of 
which A has direct personal knowledge, but which he conceals from B B 
Is entitled to have the contract rescind^. ' 

to b -~-A, an attorney, induces his client B, a Hindu widow, to transfer 
property to him for the purpose of defrauding B’s creditors Here the 
parties ace not equally lu fault, and B is entitled to have the instrument of 
transfer rescinded. 


89.* Rescission of 
Resassion for mistake. 

restored to substantially 
not been made.' 


a contract in writing cannot be adjudged 
for mere mistake, unless the party 
against whom it is adjudged can be 
the same position as if the contract had 


87. A plaintiff instituting a suit for the specific performance 
Alternative prayer for re- of ^ contract in writing may pray in 
scission in suit for specific the alternative that, if the contract cannot 
performance. . jjg specifically enforced , it may be 

rescinded and delivered up to be cancelled ; and the Court, if it 
refuses to enforce the contract specifically, may direct it to be re- 
scinded and delivered up accordingly. • . 


• ^ * 

■ , * In ss. as and 36 the words « in wrihng have hem rep^ed by ft® 
Transfm of Property Act (IV. of xSSa) in territories in which’ this Act is m 
force.— See Act IV. of i88a, ss. x and • 1 
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SCHEDULE L-^onlittud. 


\ 


Descriptiom op Instrumeht 

Proper Stamp-dutv. 

47. POLICY OF INSURANCE- 

eoiud 


C.— Accident and Sickness Insumttce^ 


[a) against railway aceideni valid 
for a ^t^le journ^ only « 

One cutia. 

Svem^ion. 


WUn issued to a passenger iraveU 
ling Sy tie intermediate or 
the third class i,t any rad- 
aay 


(4) IK fljyF other case— for ike maxi- 
mum amount which may be- 
come payable iu the case of 
any siigle accident or jicS- 
tiess xihete such amount does 
not exceed Rs. t,ooo, and 
also where such amount ex- 
ceeds Rs. 1,000 for every Rs. 
1,000 or part thereof 

1 Two anttos. 

D.— Life-Issuraxce or other Insur- 
ance XOT SPEClFICALtY PRO- 
VIDED FOR, except such a 

re-insurancb as is describ- 
ed in Dnision E o£ this arti- 

Clfr— 


for every sum insured not exceeding 
Rs 1,000, and also far every 
Rs I, oou or part thereof IB. 
S'lred in e-cess if Rs. x,ooo— • 


W if drawn singly | 

Six annas. 


Act II , 
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3Q ^ , , , SPECIFIC’ REUBF,' 

40. Where an instrument is evidence of different rights or 
Wl^ jnstrumeats may bs different obligationSj the jCourt mayi in 

partially caacelled. a. proper case, cancel it jn part, and 

allow^it to stand for the residue. ' 

' lUustrattm^ * * 

Atdraws a bill on B, who endorses it to C, by whom it appears to be 
endorsed to D, who endorses it to E. C's endorsement is forged C is 
entitled to have such endorsement' cancelled, leaving the bill to stand in 
other respects. * * , 

41. On adjudging the cancellation of an instrument, the Court 
Power to require party for may require the party to whom such 

whom lastrument is cancell- relief is granted to make any compensai. 
ed to make compensation. gjjjgj lyhich jusbce may 

require. 


•CHAPTER VI. » 

' ' Of Declaratory Decrees. 

I 

42. Any person entitled to any legal character, or to any 
Disaehon of Cburt as right as to any property, may institute 
to declarations of status or a Suit against any person denying, or 
right. interested to deny, his title to such 

character or right, and the Court may, in its discretion, make 
therein a declaration that he is so entitled, and the plaintiff need 
not, in such suit, ask for any farther relief ; , . 

Provided that' no Court shall make any such declaration 
•where the plaintiff, being able to seek 
Barto^ch declaration. relief than a mere declaration 

' of title, omits to do so. 

Exphxnaimir-'^^ trustee of property is a person interest^ 
to deny a title adverse to the title of some one who is not m 
eastence, and for whom,^if in existence, he would be a trustee. 


niusfraHons. 

I \ 

1 (a^ A is lawfully in possession of certfdn land. The inhabitants of a 

neighbouring village claim a right of way across the land. A may sue 

for a declaration that they are not entitled to the right so claimed. 


As to the Panjab, see also Act XVII, of 1887, s. 4^. 
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SCHEDULE 1. — conlvmd. 


Description of Instrument 

Proper Stamp-duty. 

>8. POWER-OF-ATTORNEY [« 
defined by s a {at) ], not being 
a Proxy (No J 2 )— 


(a) when executed for th< sole pur- 
pose of procuring the regis- 
tration of one or more docu- 
ments in relation to a single 
transaction or for admtiitng 
execution of one or more suck 
documents 

< 

Bight annas 

{b) aJun required in suits or pro- 
ceedings under the Presidency 
Small Cause Courts Act, 
iS 82 * 

Eight annas 

1 

1 

t) when authorizing one person or 
more to act in a single trans- 
action other than the case 
mentioned in clause (a) ... | 

1 

One rupee 

(<f) when authorizing not more than 
five persons to act jointly 
and severally in more than 
onetransactionorgenera'ly .. 

Five rupees 

(e) when authorizing more than five, 
but not more than ten, per- 
sons to act jointly and sever- 
ally in more than one trans- 
action or generally 

Ten rupees. 


* Act XV of 1882. 



3*, , ’ , SPSCWIC RKtIBF. , [ActlJ 

t V I 

CHAPTER VII. 

* I ^ • 4 - 

Of the Appointtokt of Receivers. . 

44. The appoiiKment of a receiver pending a suit is a mat> 

Appointment of rebiivers reding in the discretion of the 
discretionary. , Coutt. , ' 

The _ mode and effect of his appointment, and his rights, 
Reference to Code of Civil powers, duties, and liabilities, are regu- 
Procedure. laied by the Code of Civil Procedure.* 


CHAPTER. VIII. 


Of the Ehfosceubht of Pusuc Duties. 


45. Any of the High Courte of Judicature at Fort William, 
Power to order public sep< Madras, and Bombay; may make an 
vants and others to do cer- order requiring any specific act to be 
tain specific acts. ' ‘ forborne, within the local limits 

of its ordinary original civil jurisdiction, by any person holding a 
public office, whether of a permanent or a temporary nature, or by 
any corporation or inferior Court of Judicature . provided — 

(a) that an application for snch order be made by some, 
person whose property, franchise, or personal right, 
would be injured by the forbearing or doing (as the 
case may be) of the said specific act ; 

(d) that snch doing or forbearing is, under any law for the 
' time being in force, clearly incumbent on such per* 

, son or Court m his or its public character, or on 

' such corporation in its corporate character; 


' (0 that in the opinion of the High Court such doing or for* 
bearing is consonant to right and justice; 

(d) that the applicant has no other specific and adequate 
' legal remedy; and 

(tf) that the -remedy given by the order applied for will be 
complete. 


Etemptions from ] such 
power. 


Nothing in this section shall be 
deemed to authorize any High Court— 


, ^ * This reference should now be read as applying to Act XIV. of i88». 

^See s. 3 of th'at Act. 
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SCHEDULE ’L-Honiimti. 


Dbscsiptiom of Instrument. Proper StrmP'Qutt. 


SI. PROTEST BY THE 
MASTER OF A SHIP that 
is to Sir, any declaration of the 
particaiars of her \oyage drawn 
up bj him with a >iew to the 
adjustment of losses or the cal* 
cuIatiOR of aTeiages, and eveij 
declaration m wridog made b; 
him against the chatterers or the 
consignees for not loading or 
unloading the ship, when snch 
declaration is attested or certified 
by a Notary Public or other per- 
son lawfully acting as such ... Oue Rafee 


See aka Note of Protest by the 
Master of a Ship (iVo 44]. 


52. PROSY empowering any person ; 
to vote at any one eUctton of 
the Members of a District or Load 
Board, or of a body of Municipal 
Commissioners, or at any one 
meeting of (a) Members cf an 
ZM^porated Company or other 
body corporate whose stock or 
funds 15 or are divided into shares 
and transferable, (fi) « 
Autkonty,or (c) Proprietors, Mem- 
tes, or Contributors to the funds 
of any Inshlunon 


One anna. 


C25)} for any money or other 
Fopertythe amou/t "S 

0.., 
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SPirCIFIC RRLIICF. 


[Actl. 


51 . E^ch ot the said Migh Court shall, as soon as conveni- 

Power to Itame rotes. ‘0 regulate 

the procedure under this chapter ; and, 
until such rules are framed, the practice of such Court as to appli- 
cations for and grants of writs of mandamus sliall apply, so far as 
may be practicable, to applications and orders under this chapter. 


PART III. 

Of Psevzntivf Relief. 


CHAPTER IK. 


Of Injukctions Genbeally. 


Prevenftva relief how 52 . Preventive relief is granted at 
eranted. the discretion of the Court by injunction, 

temporary or perpetual. 

S 3 . Temporary injunctions are such as are to continue until 

_ , a specified time, or until the further 

Temporary injunctions. 

granted at any period of a suit, and are regulated by the Code of 
Civil Procedure.** 


A perpetual injunction can only be granted by the decree 
„ . , . ^ made at tlie hearing and upon the merits 

Perpetual injunctions. of the Suit : the defendant is hereby per- 
petually enjoined from the assertion of a nght, or from the commis- 
sion of an act, which would be contrary to the rights of the plaintiff. 


CHAPTER X. 

Of Pebfbtual Injumctiom. 

54. Subject to the other provisions contained in, or referred 
Perpetual injunctions when to by. this chapter, a perpetuai mjuno- 
granted. lion may be granted to prevent the 

breach of an obligation existing in favour of the applicant, whether 
eEpiesaly or by implication. 


* See Act XIV. of iS 8 Zi ss. 492.497. 
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SCHEDULE L— continued. 


Dbscriptiok of Instruuekt* 

Proper Stamp-doty, 

53 RECEIPT-foa«. 


ExemptionS’-covAi. 


(<) given by holders oC family-cer* 
tificates in cases where the 
person from whose pay or 
allowances the sum com- 
prised in the receipt has been 
assigned is a non-commis- 
sioned ofiScer or soldier of 
either of the said Armiesi 
and serving in such capacity; 


(/) for pensions or allowances by 
persons receiving such pen- 
sions or allowances tn re- 
spect of their service as such 
non-comroissioned ofBcers or 
soldiers, and not serving the 
Government in any other | 
capacity , 


(g) given by a headman or lambar- 
dar for land-revenue or taxes 
collected by him , 


(A) given for money or securities 
for mon^ deposited in the 
hands of any banker, to be 
accounted for 1 


Provided that the same k not ex- 
pressed to be received of, or 
by the hands of, any o^er 
than the person to whom the 
same is to be accounted for: 
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the estate to C. B or any of bis t,hildrea nay sue for an injunction to 
restrain the sa'e, 

(/< } In the course of A's employment as a vakil, certain papers belong- 
ing to hts client, B, come into his posstseion. A threatens to make these 
papers public, or to communicate tne>r contents to a stranger. B may sue 
for an injunction to restrain A from so doing. 

(>.} A IS B's medical adviser. He demands money of B, which B declines 
to pay. A then threatens to make known the effect ot B's communications 
to him as a patient. This is contrary to A’s duty, and B may sue for an 
injunction to restrain him from so doing. 

(y.) A, the owner of two adjoining houses, lets one to B, and after- 
wards lets the other to C. A and C begin to make such alterations in the 
house let to C as wilt prevent the comfortable enjoyment of the house let 
to B. B may sue for an injunction to restrain them from so doing. 

(A.) A lets certain arable lands to B fur purposes of husbandry, but 
without any express contract as to the mode of cultivation. Contrary to 
the mode of cultivation customary m the district, B ijireatens to show the 
lands with seed injurh us thereto, and requiring mmy years to eradicate. 
A may sue for an injunction to restrain B from sowing the lands in con- 
travention of his implied contract to use them in a fausbandlike manner. 

(/ ) A, B, and C, are partners, the partnership being determinable at 
uill A threatens to do an act tending to Che destruction of the partner- 
s.iip properly B and C may, without seeking dissolution of the partner- 
ship, sue lor an injunction to restrain A from doing the act. 

(m ) A, a Hindu widow in possession of her deceased husband’s pro- 

{ lerty, commits destruction of the property without any cause sufBcient to 
ustify her in so doing. The he.r-expectant may sue for an injunction to 
restrain her 

(m.) a, B, and C, are members of an undivided Hindu family. A cuts 
timber growing on the family-property, and threatens to destroy part of 
the family-house, and to sell some of the family-utensiIs. B and C may 
sue for an injunction to restrain him 

(0 } A, the owner of certain houses in Calcutta, becomes insolvent 
B buys them from the ofliciai assignee, and enters into possession A per- 
sists in trespassing on and damaging the houses, and IS is thereby com- 
pelled, at considersbie expense, to employ men to protect the possession. 
B may sue for an injunction to restrain further acts of trespass. 

(if ) The inhabitants of a village claim a right of way over A’s laad 
In a suit against several of them, A obtains a declaratory decree that his 
land IS subject to no such right. Afterwards each of the other villagers sues 
A for obstructing his alleged right of way over the land. A may sue for 
an injunction to restrain them 

(a) A in an administration-suit, to which a creditor, B, is not a party, 
obtains a decree for the administration of C’s assets B proceeds against 
C's est f i t " for his debt A may sue for an injunction to restrain B 

(f.) A and B are in possession of contiguous lands and of the mines 
underneath them. A works his mine so as to extend under B's mine, ano 
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SCHEDULE I. — conimui. 


Description' of Ikstrumrrt. 


Proper Stamp-ooxv. 


$5. RELEASE— con/( 2 . 

(ff) if the amount or value of the The same duty as a Bond (No. 
claim does not exceed Rs /j) for such amount or value as 
I, oca set forth in the Release. 


(fi) in any other case 


Five rupees. 


(RESPONDENTIA BOND, that The same duty as a Bocd (No. 


is to say, any instrument secnr. 
ing a loan on the cargo laden or 
to be laden on hoard a ship, a^d 
making repayment contingent on 
the arrival of the cargo at the 
port of destination. 


IS} for ihe amouni of the loan 
secured. 


LOCATION OF ANY TRUST 
OR SETTLEMENT— 
Settlement (iVo. $8), Trust 
{No 64) 


SECURITY BOND OR MORT- 
GAGE-DEED executed by wa^ 
of security for the due execution 
of an office, or to account for 
money or ether property leceived 
by virtue thereof, or executed by 
a surety to secure the due per- 
formance of a contract-^ 


) when the amount secured does not 
exceed Rs 1,000 


The same duty as a Bond (No. /J) 
for the aBioani secured. 


(A; in any other case 


Five rupees. 
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(A.) A builds <) house ivilli eavci projecting over B's land. B may sue 
tor an injunction to pull down so much of the eaves as so project. 

ie.) In the case put as illustration i to section 54, tne Court may also 
order all written communications made by B, as patient, to A, as medical 
adviser, to be destroyed. 

(li) In the case put as illustration^ to 3. 54, tbe Court may, also order 
A's letters to be destroyed. 

(e } A threatens to publish statements concerning B, which would be 
punishable under Chapter XXI. of the Indian Penal Code. Tbe Court may 
grant an injunction to restrain the publication, even though it may be 
shown not to be injurious to B's property. 

(/.} A, being B's medical adviser, threatens to publish B’s written com< 
munications with him, showing that B has led an immoral life. B may ob> 
tain an injunction to restrain tlie publication 

(g } In the cases put as illustrations v and a to section 54 and as illus* 
trations e and /to tins section, the Court may also order the copies prO" 
duci-d by piracy, and the trade-marks, statements, and communications 
therein respectively mentioned, to be given up or destroyed. 

Injunction when refused. , ^ 56. An injunction cannot be gran- 

ted — 

(a) to stay a judicial proceeding pending at the institution 
of the suit in which tbe injanctioii is sought, unless 
such restraint is necessary to prevent a multiplicity 
of proceedings ; 

(A) to stay proceeding in a Court not subordinate to that 
from which the injunction is sought; 

(c) to restrain persons from applying to any legislative body; 

(if) to interfere with the public duties of any department 
of the Government of India or the Local Government, 
or with the sovereign acts of a Foreign Government; 

(e) to stay proceedings in any criminal matter ; 

(/) to prevent the breach of a contract, the performance of 
which would not be specifically enforced , 

(g) to prevent, on ground of nuisance, an act of which it is 
not reasonably cleai that it will be a nuisance; 

(A) to prevent a continuing breach in which the applicant 
has acquiesced , 

( 1 ) when equally eflicacious relief can certainly be obtained 
by any other usual mode of proceeding, except m 
case of breach of trust 
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SCHEDULE I. — conlmued. 


Description of Instrument. { Proper Stamp-duty. 


i 7 . SECURITY BOND OR MORT. 
G AGE-DE lO - eottdd. 

ExtmpUoKs^caixli. 

(f) executed by officers of Govern- 
ment or their sureties to se- 
cure the due execution of an 
office or the due accounting 
for money or oihor property 
received by virtue thereof. 


SB. SETTLEMENT- 

I A.— Instrument of {tttdudttig a The same duty a* a Bond (No. Ti) 
j ®/ doatr). for a sum equal to the amount 

or value of the property settled ' 
as set forth in such Settlement : 


Exemptions, 

(«) Deed of Dower executed on the 
occasion of a marriage he- 
tween Muhammadans. 


(i) Hludansa, that ts to say, any 


Perty exetnted by a Buddhui 
in Bwrma for a religious pur- 
pose in which no value has 
been specified, and on which a 
duty of Rs. 10 has been paid. 






40 SPECIFIC RELIEF, [ACt I 

the contract to sing, but lie h untitled to an injunction restraining A from 
singing at any other phice oE public entertainment 

{d) B contract-t with A that he will serve him faithfully for Iwelvi 
months as a clerk A is not eiititKil to ,i decree for specific perfornianci 
of this contract. But he is entitled to an injunct ion restraining B Iron 
serving a rival ho isc ai clerk 

(c ) A conlrt-icli with B that, in consideration of Rs looo to be paid ti 
him by B on a day fixed, he will not set up a certain b usincst within a spe 
ctfied distance. B fails to pay the money. A cannot be restrained fron 
carrying on the buhiness within the spccifiud distance 


SCHEDULE , — [See sechon 2) 

EkaCTMENTS BEPEiVLED. 

[Repealed hp Act XII. 0/ /tfp/.] 
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CONXBKTS. 


Sbctioms. 

2 i, How traii''f«-r **> consWctahon 
of debt, or iuojcct to fotote 
payment, etc., to bo charged 

25. Valuation m caic of anuulty, 

etc, 

26. Stamp whore value of subject- 

matter IS mdcturminate 
ay. Facts etfecting duty to be sot 
forth in instrument, 
a8. Direction .is to duly in case of 
curtain conveyances. 

E—Dttly by 'j/iow payable, 

sp Dalles by whom payable. 

30. Obligation to give receipt in 
Certain rases 


CHAPTER HI. 
AojUDicattox AS TO Stamps. 

3J. Adjudication as to propir jtamp. 
3s, Cerlilicato bj Collector, 


Skctions. 

4t. Instruments undoly stamped by 
accident. 

4a, Endorsement of Instruments on 
which duty has been paid 
under sections 35, 40, or 41 
43. Prosecution for ouence against 
Stamp law. 

4.|. Persons paying duty or penalty 
may recover same in certain 
cases. 

4S Power to Rcvcnue-anthority to 
refund penalty or cacess duty 
in certain cases. 

46. Non-Iiability for loss of instiu- 

ments sent under section 38. 
Copy may be madn of instru- 
ments so sent 

47. Power of payer to stamp bills, 

promissory ttoies, and cheques 
received by him unstamped. 

48. Recovery 0/ duites aud peitaltiis. 

CHAPTER V. 


3 S 


CHAPTER IV. 

1.N3T110ME.STS wot DOM STAMPBO. 

33. Evamination and impounding 

of instruments. 

34. Spcetal provision as io unsiamped 

rceeipiS’ . , , j 

InsUuments not duly stamptU 
inadmissible in evidence, etc 
Instruments admissible o>i pay- 
ment of duly and penalty, 
and in certain criminal pto- 
cecdiaics, osrf vhea eueutid 
by or on behalf of Goura- 

AdBUfflion of instrument viliere 
, not to be questioned. 

37. Admission ofmproperly-slamped 
instruments. 

Instruments impounded bow 
dealt with. 

Collector’s power to refund 
penalty paid onder section 
38, siii'seeltott (r), 

40.* Collector’s power to stamp la 
struments impounded. 


3 ® 


38. 

39 * 


Allow A vcBs por St imps is 
Cbktain C,\scs 

49. Allowance for spoiled stomps 

50. Application for relief under sec- 

tion 49 vehen to be made 

51. Allovtanee »» the case of ^ 

forms no longtr required V 
Corporations. 

5a. Allowance for misused stamps 
53, Allowance yer spoiled or misused 
stamps how to be made 

54 Allowance for stamps not re- 

quired for use 

55 eUlovanee on renewal of eerlaiu 

debentures. 


CHAPTER VI 
Rbpbrbnos and Revision. 

5,. „ 

Revenue-authority. 





PSOPER StAKP-Dimr. 


DEsCRIFTIOR of InSISI UUSiiT. 


\ TRUST-eonld. M 

> I .—Revocation of— of (Ar concerning The same dnl^ as a Bond (No. f5) 
any property wkeu Wmadt by any for a sni^ equal to the amount 
instrumeat other tly an a Wiir.. or value Af the proper^ concern* 

I ed as 5 I'forth in the instrument, 

but n /exceeding ten rupees. 

etfa/wSsTTtEMSNr (Jvj 

fAtUATlON— gAPFRAtSEJtENT 

{No. S). I 

^AKIL— Estry/ as a Vakil 
(JVu. 30 ), I 

s, WARRANT FOR GOODS, that 
ts to say, anyf instrument end- 
encing the title of any person 
therein named,/ or bis assigns, or : 
the holder thereof, to the property 
in any goods lying in or upon any 
dock, warehouse, or wharf, such 
instrument bsing signed or certi* 
fied by or on behalt of the person 
in whose custody such go..ds 
may be .. 


e«t 


Four annas. 
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ACT NO. II. OF 1899. 

The ladiao Stamp Act, 1899. 

[As amendtd up lo June sgof.} 

Passed by the Governoe-Generai. of India in Councu.. 
Reeeivtd the Governor-GeneraVs assent on the sjth January i8gg. 


An Act to consolidate and amend the Law relating to Stamps. 

Whereas it is expedient to consolidate and amend the law 
relating to Stamps; It is hereby enacted as follows: — 

The words in italics throughout this Act indicate additions and modi- 
fications. 


CHAPTER I. 

Preliminary. 

Short title, extent, and 1* (/) This Act may be called the 
commencement. Indian Stamp Act, i8gg. 

(a) It extends to the whole of British India tnchtsive of Upper 
Burma, British Baluchistan, the Sanlal Parganas, and the Pargaua 
of Split ! and 

(y) It shall come into force on the first day of July i8gg. 

S. 3 of the old Act has been repealed.— See the General Clauses Act 
(X. of 1897}, ss 6, 8, and 34. The repealed section (as partiaUy repealed 
by Act XII of iSgx) can as follows — 

“ 2 Samag of things done under former Act,— AM rules made under the 
General Stamp Act, t86g, and then m force, shall, so far as th^ are con- 
sistent with this Act, be deemed to hare been made hereunder. And ^ 
references made to the General Stamp Act, i86g, in enactments passed 
subsequently thereto, shall be deemed to be m^e to this Act. 

2. In this Act, unless there is sows 
Definttions. thing repugnant in the subject or con- 

text — 

(7) Banker '* includes a bank and any person acting as a 
banker: 



ACT NO. X. OF 1865: 


Tlie Mian Sneeession Aet, 1865. 


arrangement of sections. 


PART I. 

PSBLIMINABY. 

SscnoMs. 

I. Short title. 

a. Act to constitute law of British 
India in cases of intestate or 
testamentary succesuon. 

3, Interpretation'clause 

4, Interests and powers not ac. 

quired nor lost by marriage. 


PART II. 

Or OoMtcitB. 

>3. Law relating succession to 
deceased person's immoveable 
and moveable property re- 
spectively 

6 One domicile only affects suc- 
cession to moveables. 

7. Domicile of origin of person of 

legitimate birth. 

8. Domicile of origin of illegiti- 

mate child 

g. Continuance of domicile of 
ongitt. 

10. Acquisition of new domicile, 

11. Special mode of acquiring 

domitile in British India. 

13 . Domicile not acquired by resi- 
dence as representative of 
foreign {Government, or as 
part of his family. 

13. Continuance of new domicile. 

14. Minoi's domicile. 


SscnoMS. 

15. Domicile acquired by woman 
on marriage. 

i€. Wife's domicile during mat- 
nage. 

17. Mmor's acquisition of new 

domiciie. 

18. Lunatic's acquistion of new 

domicile. 

19. Succession to moveable pro- 

perty in British India in ab- 
sence of proof of domicile 
' elsewhere. 


■PART III. 

Of CONSANOUlNITY, 

30 . Kindred or consanguinity. 

31 . Lineal consanguinity, ' 
as. Collateral consanguinity. 

33. Persons held for purpose of 

succession to be similarly re- 
lated to deceased 

34. Mode of computing degrees of 

kindled. 

PART IV. 

Of iHTKSTACy, 

35. As to what property deceased 

considered to have died in- 
testate. 

26. Devolution of such property.— 
87. Where intestate has left widow 
and lineal descendants, or 
widow and kindred only, or 
widow and no kindreds 
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STAUP. 


la the above definition of " bond," the italicized word includes has been 
substituted for the word “ means." 


{6) Chargeable” means, as applied to an instrument ese- 
coted or first executed after fhe eommeueemtnl ^this Act, chargeable 
under this Act, and, as applied to any other instrument, chargeable 
under the law in force in British India when such instroment was 
executed or, where several persons executed the instrument at 
different times, first executed : 

The words, “ after Ue commeneemeni of this Act," hare been substitu- 
ted for the words, " after this Act comes into force." 

(/} Cheque ” means a bill of exchange drawn on a speeded 
banker, and tioi expressed lo le payable othermise ihan on demand ; 

The italicized words in the above definition are now. 


(5) “Chief ControllingRevenue-authority”means— 
(a) in the Presidency of Fort St. George and the territories 
respectively under the administration of the Lieute- 
nant-Governors of Bengal and the North-Western 
Provinces and the Chief Commissioner of Oudh— 
the Board of Revenue; 

(3) m the Presidency of Bombay, outside Sindh Md the 
limits of the town of Bombay — a Revenue Commis- 
sioner ; 

(c) in Sindh— the Commissioner; 

) I (d) in the Punjab and Burma mcluding Upper Burma— 
the Financial Commissioner ; and 

' (el elsewhere— the Local Government, or such officer M the 
Local Government may, by notification in the official 
• Gazette, appoint in this behalf: 

In cl. (d), the italicized words are new. 

In cl. (e), after the words, "appoint in this behalf,” the words "by name 
or in virtue of his office." have been omitted. 


(9) “Collector”— 

means, within the limits of the towns of Calcutta, maa 

Ts. and Bombay, the Collector of Calcutta 
and Bombay, respectively, and, without those hm > 
the Collector of a district, and 

«) includes a Deputy Commissioner and 
^ ^ - the Local Government may, by nrtification 

official Gazette, appoint in this behalf: 



ISDUN SUCCESSION ACT. 


PART X. 

Of tbb Attsstation, Revocation , 
Alteration, and Revival ov 
Wills. 

Sectioks, 

54. Effect of gift to attesting wit- 
ness. 

5j. Witness not disqualified by 
interest or by being executor 
56 Revocation of will by testator’s 
maniage. 

Power of appointment defined 

57. Revocation of unprivileged will 

or codicil. 

58. Effect of obliteration, interline- 

ation, or alteration in unpri- 
vileged will 

jg Revocation of privileged will 
or codicil. 

6b. Revival of unprivileged will. 
Extent of revival of will or co- 
dicil partly revoked and after- 
wards wholly revoked. 

PART XI 

Of the Construction of Wills. 

61 Wording of will 
6s Inquiries to determine questions 
as to object or subject of will 

63 Misnomer or misdescription of 

object 

64 When words may be supplied 
65. Rejection of erroneous particu- 
lars in description of subject. 

66 When part of description may 
not be rejected as erroneous 

67. Extrinsic evidence admissible 

in case of latent ambiguity. 

68. Extrinsic evidence inadmissible 

in cases of patent ambiguity 
or deficiency 

6g Meaning of clause to be collect- 
ed from entire will. 

7a When words may he under- 
stood in restricted sense, and 
when in sense wider than 
usual. 

71. Which of two possible construc- 
tions preferred. 


Sections. 

7a. No part rejected if it can be 
reasonably construed. 

73. Interpretation of words repeated 

in different parts of will. 

74, Testator’s intention to be effec- 

tuated as far as possible 
7$. The last of two inconsistent 
clauses prevails. 

76. Will or bequest void for uncer- 

tainty. 

77. Words describing subject refer 

to property answering descrip- 
tion at testator's death 

78 Power of appointment executed 

by general bequest 

79 Implied gift to objects of power 

ID default of appointment. 

80. Bequest to " heirs,” &c., of par- 

ticular person without quali- 
fying terms 

81. Bequest to ’’representatives,” 

&c , of particular person. > 

82. Bequest without words of limi- 

tation. 

83 Bequest in alternative. 

84 Effect of words describing a class 

added to bequest to a person. 

85 Bequest to class of persons un- 

der general description only. 

86. Cons^ction of terms. 

87. Words expressing relationship 

denote only legitimate relat- 
ives, or, failing such relatives, 
reputed legitimate. 

88. Rulesof construction where will 

purports to make two be- 
quests to same person 
8g. Constitutionof residuary 
legatee. , 

go. Property to which residuary le- 
gatee entitled. 

gi. Time of vesting of legacy m 
general terms 

g2. In what case legacy lapses, 

93. Legai^ does not lapse if one of 

two joint legatees die before 
testator. 

94. Effect of words showing testa- 

tor's intention to give di!»tin.7f ; 
shares. 



ei'Aisp, 


8 

{c) any instrument by which tolls of any description are let ; 

id) any writing on an application for a lease Intended to 
signify that the application is granted ; 

{16 A)* '* Marketable security ” means a security of such 
a description as to be capable of being sold in any stock market 
in British India or m the United Kingdom. 

(17) " Mortgage-deed *' includes every instrument where- 
by, for the purpose of securing money advanced, or to be ad- 
vanced, by way of loan, or an existing or future debt, or the 
performance of an engagement, one person transfers or creates, 
to or in favour of another, a right over or in resptcl specified 
property: 

The italicued words, ar tn respect e/, are new, 

08) "Paper” includes vellnm, parchment, or any other 
material on which an instrument may be written : 

09) “ Policy of insurance ’’ includes-^ 

(a) any instrument by which one person, in consideration 
of a premium, engages to indemnify another against 
loss, damage, or liability arising from an unknown 
or contingent event ; 

0) a life-policy, and any policy tnsurmg any person (gainst 
accident or siciness, and any other personal tasuram .T 

In the above defiiutioo of "policy of insurance," the italicized 
includes has been substituted for the srord '' means " In cl. (^) the itak« 
cjaed words are new > 

iSO) " Policy of sea-insurance” or 

(a) means any insurance made upon any ship or vessel 
(whether for marine or inland namgaiion), or upon 
the machinery, tackle, or furniture of any ship 
or vessel, or upon any goods, merchandise, or 
property of any description whatever on board of m 
ship or vessel, or upon the freight of, or any omer 
interest which may be lawfully insured m or relating 
to, any ship or vessel, and 


• Clause i6A has been added by Act XV. of igoA * a («)• . ..i 

t Here the word " and ” and sub.clause (cj have been repealed by 

V. of 190$, s, St. 


ISDUK SUCCSSSIOK ACT. 


Vfi 


SSCTIOHS. 

124. Performaaea of condition, pre* 
cedent or sabseqaent, within 
specified time. 

Further time in case of fraud. 


PART XVIL 

Of Bequests with Disbctions as 
TO Appucation or Ekioymeht. 

X 35 « Direction that fund be employed 
in particularmannerfollowing 
absolute bequest of same to or 
for benefit of any person. 

126. Direction that mode of enjoy* 
meat of absolute bequest is to 
be restricted to secure speci* 
fied benefit for iegatee. 

XSy. Bequest of fund for certain pnr- 
posessome of which cannot 
be fulfilled. 

PART XVIH. 

Op Bequests to an Executqk. 

xa8 Legatee named as executor can* 
not take unless he shows in- 
tention to act as executor. 

PART XIX. 

Of Specific Legacies. 

129. Specific legacy defined, 

130. Bequest of sum certmn where 

stocks, &c , m which invested 
are described 

J31. Bequest of stock where testator 
had, at date of wi[l, equal or 
greater amount of stock of 
same kind. 

132. Bequest of money where not 

payable until part of testator’s 
property disposed of in certain 
way. 

133. When enumerated articles not 

deemed spedfically beqneath. 
ed. 

^ 34 * Retention, m form, of specific 
bequest to seveti persons In 1 
succession. 


Sections. 

135. Sale and investment of proceeds 
of property bequeathra to two 
or more persons in succes- 
sion. 

135. Where deficiency of assets to 
pay legacies, specific legacy 
not to abate with general lega- 
cies 


PART XX. 

Of Dbuonstrative Lbqaciss. 

137. Demonstrative legacy defined. 
13R Order of payment when legacy 
directed to be paid ont of fund 
the subject of spedfic legaqr. 


PART XXL 

Of Adbuption of Legacies. 

139. Ademptiou explained. 

X40. Non-Memption of demonstra- 
tive legacy. 

I 4 i> Ademption of spedBe beqnest 
of right to receive somethiag 
from third patty, 

143. Ademption ica^o by testa- 
tor's receipt of part of entire 
thing specifically bequeathed. 

X 43 - Ademption tanto by testa- 
tor’s receipt of portion of en* 
tire fund, of which portion has 
been specifically bequeathed. 

144* Order of payment where portion 
of fund specifically bequeath- 
ed to one legatee, and legacy 
charged on same fund to an- 
other, and, testator having 
received portion of that fund, 
remainder lasuffldent to pay 
both legacies. 

I 4 S< Ademption where stock snedfi- 
rally bequeathed does not 
exist at testator's death 

t4& Ademption pru tania where 
stock specifically bequeathed 
in part only at testa- 
tor’s death. 



STAMP. 




(3) whereby any other jaoveable property is acknowledged 
to have been received in satis&ction of a debtj or 

(e) whereby any debt or demand, or any part of a debt or 
demand, is acknowledged to have been satisfied or 
discharged, or 

(</) which signifies or imports any such acknowledgment, 

ami \yhether the same is or is not signed with the name of 
any person ,* am/ 

In the definition of *' receipt," the italicized word tuehiiies has been sub* 
atituted for the word “ means " The definition of the word " schedule" 
has here been oniitted.-~See the General Clauses Act (X. of 1897), s 3 * 


(24) “ Settlement " means any non-testamentary disposition, 
in writing, of moveable or immoveable property, made — 

(<z) in consideration of marriage, 

(3) for the purpose of distributing property of the settlor 
among his family or those for whom he desires to 
provide, or for the purpose of providing for some 
person dependent on him, or 
(r) for any religious or charitable purpose; 
ati</ includes an agreement in writing to make such a dis^si* 
tion: “and, where any such disposition has not been made m 
writing, any instrument recording, whether by way of declaration 
of trust or otherwise, the terms of any such disposition. 

The definitions of " vessel," and of "written" and "writing," have 
here been omitted —See the General Clauses Act (X. of 1897), s. 3. 

The following section of the old Act has also been omitted [see t e 
Genera! Clauses Act (X. of 1897), s. 3 (48) ] 

'>4. Sc/tsdalc^f0d»readas^a^to/Ae^The “““ 
therein contained should be read and construed as part of this Act. 


CHAPTEll II. 

I Stamp-dotibs. 

A.—0/at Liabtltiy oflwtnmenls to Duty. 

Wltbdu“y”“ charg eable sfaftH be chargeabl^ 

» The words quoted have been added by Act XV. of X904, 



IHBUK SUCCESSION ACI. 


is 


Sections. 

173. Person takin|f in individual ca- 
pacity under will may, m other 
character, elect to take in 
opposition 

T73 When acceptance oi benefit 
given by will constitutes elec- 
tion to take under mil. 

174 Presumption arising from enjoy- 

ment by legatee for two years. 

175 Confirmation ofbsquest by act 

of I^atee 

176. When testator's representatives 

may call upon legatee to elect. 
Enect of non-compliance 

177. Postpanement of election in 

case of disability. 

PART xxvfir. 

Of Gifts in CoNTaustuioi. 

OF Dsatr. 

jyS Property transferable by gift 
made in contempladon of 
death. 

When gift said to be made in 
contemplation of death. 

Such gut resumable. 

When it fails. 

PART XXIX. 

Of Grant or Probate ANoLsTTEas 
OF i^DMlMSTKATiaN. 

179 Character and property otese- 
cutor or administrator as sncb. 

180. Administration mtb copy an- 

nexed of scibeucicated copy 
of will proved abroad 

181. Probate cnly co appointed ex- 

ecutor. 

1S3 Appointment^ express otimpli- 

1S3 Persons to whom probate ctm- 
not be granted, 

]34. Giant of probate to several exe- 
cntors slmnltaneonsly or at 
di&erent times. 

i8j. Separate probate of codicif 
dfiscovered after grant of pro- 
bate. 


SBCIlOhS. 

Procedure when dinetent exe* 
enters appointed oy codicil. 
l85. Accrual of representation to 
surviving executor. 

187. Right as exeentor or legates 
wuen estabbshed. 

1S8 ESect of probate. 

1S9. To whom adminisiration may 
not be granted. 

tpo. Right to intestate’s property 
wnen establisned. 

igt. Effect of tetters of adnuus- 
uation. 

192. Acts not validated oy adminis- 

tration. 

193. Giant ot adminiscrablon wbeis 

executor has cot renounced. 
Except'on. 

194. Fottn and effect 0; rennndatioii 

0: executorship. 

X95. Procedure wcete executor re- 
nounces or tails to accept 
Within time limited, 
zgd. Grant of admutistxation to uni- 
versal or re»dcary l^iee. 
157- Right to administration of re- 
presencauve or deceased re- 
siduary legatee. 

195. Grant of aaminisuation where 

no executor, nor re3.daaty 
legatee, not representative of 
such legatee. 

199. Citation oefore giant of adminis- 
trstion to legatee other than 
nnlveisal or resld^mcy. 

SCO Order in whicn connections en- 
titled to administer. 

SOI. Adminisuation to widow unless 
Court see cause to exclude her. 
SOS. Association witn widow iu ad- 
mioistration. 

S03. Admimsuationwhereno widow 

or widow excluded. 

Proviso. 

204. Title or kindred to administra- 

tion. 

205. Right of widower to administra- 

tion of wife’s estate, 
sod. Grant of adminiscratioa to 
creditor. 
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{a) The parties may determine for themselves which of the 
instrumente so employed shall, for the purposes of suh-steHon (A 
be deemed to be the principal instrument : 


• (chargeable on iht instrument so deter' 

mined shall he the highest duty whUh muld he chargeable in reiptct 
of of the said instruments employed. 


In sub'S (s), the italicized words and 
substituted lor the words " this section.*’ 


ligfure, sub-section (/), have been 


5. Any instrument compriMng or relating to several distinct 
Instruments relating to se< matters shall be chargeable with the ag- 
veral distinct matters. gregate amount of the duties with which 
separate instruments, each comprising or relating to one of such 
matters, would be chargeable under this Act. 

0. Subject to the provisions of the last preceding section, an 
Instruments comin" within instrument SO framed as to come within 
Mveral descriptions in Sche- two or more of the descriptions m Sche- 
* dule I. shall, where the duties charge- 

able thereunder are different, be chargeable only with the highest of 
such duties : 


Provided that nothing in this Act contained shall render 
chargeable with duty exceeding one rupee a counterpart or dupli- 
cate of any instrument chargeable with duty and in respect of 
which the proper duty has been paid. 

In s, 6 , the italicised words, last preceding, have been substituted lot 
the words, " first clause of this *' (the first clause now being s. 5) ; the itali- 
dzed words, Provided that, for “ but”; and the itslicized words, in this Act,' 
tat •• herein.” 


7. (/) No contract for sea-insurance (other than such in- 

surance as is referred to in section jod 

of tl» Mactant Shipptag An iSjf) 
shall be valid unless the same is expressed in a sea-policy. 

(a) No sea-peUcjt made for time shall be made for any tune 
exceeding twelve months. 


(i) sea-policy shall be valid unless it specifies the particu- 
lar risk or adventure, or the time for which it is made, the names 
of the subscribers or under-writers, and the amount or amounts 
insured. 


* 57 & 58 Vict., c, do. 



INDIAN SUCCESSION ACT. 


si 


SSCTIOMS. 

PART XXXI. 

Or THB PsACnCB IN ORANTINe AND 
revoking Probates and Letters 
OF Aduinistruion. 

335> Jurisdiction of District Judge 
in granting and revoking pro- 
bates, &c. 

235A. Power to appoint Delegate or 
District Judge to de^ with 
non>contentious cases 

336. District Judge’s powers as to 
grant ot probate and admtnis* 
tration. 

237. District Judge may order person 

to produce testamentary 
papers 

238. Proceedings of District Judge's 

Court in relation to probate 
and administration. 

239* When and how District Judge 
to interfere for protection of 
property. 

240- When probate or administra- 
tion may be granted by Dis- 
trict Judge 

341. Disposal of application made to 
Judge of district in which 
deceased had no fixed abode. 

341A. Probate and letters of admi- 
nistration may be granted by 
Delegate. 

242. Conclusiveness of probate or 

letters of administration. | 
Effect of unlimited probates, &c., 
granted by High Court. 

342A. Transmission to High Courts 
of certificate of grants under 
proviso to section 242 

243- Conclusiveness of application 
for probate or administration 
if properly made and verified 

244. Petition for probate. 

243. In what cases translation of 

Will to be annexed to petition 
Verification of translation by 
person other than Court trans- 
lator 

246. Petition for letters of adminis- 
Iiation. 


Sections. 

246A. Addition to statements in peti> 
tion, etc , for probate or letters 
of administration in certain 
cases. 

347. Petition for probate or admi- 
nistration to be signed and 
verified. 

248. Verification of petition for pro- 
bate by one witness to will, 
24p. Punishment for false averment 
in petition or dedaration. 

250. District Judge may examine pe- 
titioner in person, require fur- 
ther evidence, and issue cita- 
tions to inspect proceedings. 
Publication cd citation. 

351. Caveats against grant dprobatO' 
or administration. 

252. Form of caveat 
253* After entry of caveat, no pro- 
ceeding taken on petition un- 
til after notice to caveator. 
2j3A. Dbtrict Delegate when not to 
grant probate or administra- 
tion. 

2338. Power to transmit statement 
to District Judge in doubtfoi’ 
cases where no contention. 
*S3C. Procure where there is con- 
tention, or District Delegate 
thinks probate or letters of ad- 
ministration should be refused 
in his Court 

334. Grant of probate to be under 
seal of Court 

Form of such grant j 

233. Grant of letters of administr^ 
tion to be under seal of Cour 
Form of such grant. / 

236. Administration-bond. / 
237- Assignment of administratf 
bond. 7 

258. Time for grant ofprobav 
administration 7 

239. Filing of original wills off 
probate or administraw 
'wM annexed granted*/ 

TOO* Grantee of probate, or/ 
tration alone to sue, / 
same revokef ' 
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STAMP. 


la s. 8, the italicized word setitriiies, wherever it occurs, has hp fg 
substituted for the word *' certificates.'* 

In the proviso, the italicized words, by ih$ Goveraor-General in 
Couitetl, have been substituted for the words, “ under this Act.” 

CI.(j) IS new. 

Power to rcdace> remit, or 9« The Govcrnor-General in CouQ- 
eoat^euiid duties. cil niiy, by rule or order published la 

die Gazelle of Indiar^ 

(d) reduce or remit, whetlier prospectively or retrospective* 
ly, tn the whole or any part of British India, the duties 
witli which any instruments or any particular class 
of instruments, or any of the instruments belonging 
to such class or any instruments, when executed by 
or in favour of any particular class of persons, or 
by or in favour of any members of such class, are 
chargeable, and 

(^) provide for Ihe componlton or cousoltdahon of dulies tn 
the case of issues, 5y any tncorporaled company or 
olher body corporals, of dehenlto’es, bands, or olber 
markelable secunltes. 

In s g, the italicized words, rule or, are new. 

The old cl. (A) was as follows . "(A) cancel or vary such order to the 
extent of tho powers hereby given,*' 


B. — Of Slamps and ihe Mode of using Ihem. 


10. (/) Except as otherwise expressly provided m this Act, 
_ ^. . . . , all duties with which any instruments 

Duties how to be pai . chargeable shall bo paid, and such 

payment sh.iU be indicated on such instruments, by means of 
stamps— 


(a) according to the provisions herein contained, or, 

(3) when no such provision is applicable thereto— as the 
Governor>GeneraI in Council may by rule direct. 


(a) The rules made under sub-section (/) may, among other 
matters, regulate— 

(a) in the case of each kind of instrument — the desenpdon 

of stamps which may be used ; 

(b) in the case of instruments stamped with impr«^ 

stamps — the number of stamps which may be used S 



INOUN StfCCBSSIOH ACT. 


SiU' 


SicnoMs 

PART XXXV. 

Of TPS Exbcutos’s Assent to a 
Lsoact. 

293. Assent necessary to complete 

legatee's title 

S93. Effect of executor’s assent to 
specific legacy 
Nature of assent, 

294. Conditional assent. 

S95. Assent of executor to his ova 
legacy 

Implied assent 

29& Effect of executor’s assent. 

397. Executor when to deliver lega> 
cies 


SscnoNS. 

305. Investment of residue bequeath' 
ed for life, without direction 
to invest in particular secun* 
ties 

30$ Investment of residue bequeath* 
ed for life with direction to 
invest in specified secnrities. 

307. Time and manner of conversion 

and investment 

Interest payable until invest' 
meat. 

308. Procedure where minor entitled 

to immediate payment ocpos* 
session of bequest, and ner 
direction to pay to person on 
his behalf. 


PART XXXVI. 

Of the Payment and Apfoetion- 
MBNT OF Annuities 

398. Commencement of annuity when 
no time fixed by will. 

399 When annuity, to be paid 
quarterly or monthly, first falls 
due 

300. Dates of snccessive payments 
when first payment directed to 
he made within given time or 
on day certain. 

Apportionipent where annuitant 
dies between times of pay- 
ment. 


PART XXXVII. 

Of the Investment of Funos to 
.PS oviUE for Legacies. 

301. Investment of sum bequeathed 
where legacy, not specific, 
given for life. 

303. Investment of general legacy to 
hepaidatinturetime. 
Intermediate interest. 

303. Procedure when no fund chain- 

ed with, or appropriated to, 
annuity. 

304. Transfer to residnary I pga tse of 

contingent bequest 


PART XXXVIII 

Of tbbPboducb and Intssbst of 
Legacies 

309. Legatee's title to produce of 

specific legacy 

310. Residuary legatee's title to pro- 

duce of residuary fund. 

3JI* Interest when no tune fixed for 
payment of general legaw. 

313. Interest when time fixed. 

313 Rate of interest. 

314. No intereston arrears of annuity 

trithin first year after testator 
death, 

SIS- Interest on sum to be invested, 
to piodnce annuity. 


Of the Refdswng of LsetciEs. 

316. Refnnd of legacy paid under 
Judge's orders. 

voluntarily. 

318. Refund when legacy has become 

one on perfonnance of condi- 
tion within fnrtber time allow, 
ed under section 124. 

3 *ll- When each legatee cotapeliab 
to refund in proportion. 


/ 
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18. Every instrument written upon paper stamped with an 
Instruments stamped with impressed Stamp shall be written in such 
impressed stamps how to be manner that the stamp may appear on 
written. the face of the instrument, and cannot 

be used for or applied to any other instrument. 


14. No second instrument chargeable with duty shall be 
Only one instrument to be written upon a piece of Stamped paper 
on same stamp. upon which an instrument chargeable 

with duty has already been written : 

Provided that nothing in this section shall prevent any endorse- 
ment which IS duly stamped or is not chargeable with duty being 
made upon any instrument for the purpose of transferruig any 
right created or evidenced thereby, or of acknowledging the receipt 
of any money or goods the payment or delivery of which is 
secured thereby. 

lostrument written con- 15 . Every instrument written in 
trary to section 13 or i4 contravention of section 13 or seelion 14 
deemed unstamped. deemed to be unstamped. 

In s. iSi the words and figures, " section 13 or stehon 14" have been 
ubstituted for the words and figures, " section 1 a or 13. 


16. Where the duty with which an instrument is chargeable, 
or Its exemption from duty, depends in 
Denoting duty. manner upon the duty actually paid 

m respect of another instrument, the payment of such iMt-mration- 
ed duty shall, if application is made in writing to the Collector for 
that purpose, and on production of both the instruments, be denoted 
noon such first-mentioned instrument by mdorsmtntundiriht hand 
3 CalUctor or in sucn other manner (t/ any) as the Governor- 
General in Council may by rule prescribe. 

In s. rS.the words italicised are new. 

Ci—Ofthe time of stamping Instruments. 

17 All instruments chargeable with duty, and execut^ by 

•ruled in any person in British India, shall be 
bSKIb.® stamped before or at the lime of execution. 

18 f/1 Every instrument chargeable with duty executed only 
^ i r f Jn bills out of British India, and not being a bill 

lostrumenteother than biiB^ ^ exchange, cheque, or promissory note, 

OTt of *Brii§h India. may be stamped within three months - 

after it has been first received m British India. 



ACT NO. X. OF 1865:* • 
Tlie Mian Snccesslon Act} 1865. 


Received the G.-G/s Assent on thS i6th March 1865. 

An Act io amtttd and defim tht I/im af Ittiesiait and Testanuntafy 
I^uccaston m Bntuk India, 

Whereas it is expedient to nniend nnd define the rules of Iftw 
apphcabie to Intestate and Testamentaiy 
' Succession in British India; It is enacted 

as follows: — 

PART L 

Freluhnary. 


Short title. 


1 . This Act maybe cited as “ The 
Indian Succession Act, 1865.*' 


2 . Except as provided by this Act, or by any other law for 
Act to constitute law of being in force, the rules herein 

Bntish India m cases of in* contained Bball constitute the law of 
testate or testamentary sue* British India applicable to all cases of 
cession intestate or testamentary succession.f 


* Act X. of 1865 has been declared in force in— 

(i) the Santh^ Parganas {see Reg. III. of 1873, s. 3, as amended by 
Reg 111 ofi8B6), 

(a) the Arakan Hill District, but not so as to affect Native Christians 
(rre Reg. IX of 1874, s. 3} 

(3) Upper Burma generally except the Shan States {see Act XX' 
of 1886, s Q , 

(4} British Baluchistan {see Reg. I of x8go, s. 3}. 

The Act has been declared, under the Scheduled Districts Act (XIV, 
of 1874], to be in force in the following Scheduled Districts .— 

'The Districts of Hazaribagh, Lofaardaga, and Manbbum, and Pargana 
Dbalbhum, and the Kolhan in the District of Singbhum — See Gaaette ef 
Indta, Oct 23, tS8l, Pt. I., p 504. 

The North-Western Provinces Tarai.-nS’w Gazette of India, Sen. 2>> 
1876. Pt.I.,p SOS. ■ P 3* 

As to the application of portions of the Act to the wills of Hindus, 
Jamas, Sikhs, (and Buddhists in the Lower Provinces of Bengal, and in the 
towns of Madras and Bombay, see the Hindu Wills Act (XXI. of 1870). 

As to the exemption of Parsis from portions of the Act, see the Pars! 
Intestate Succession Act (XXI. of 1865). For further exemptions from the 
Act, see ss. 331, 332, tnfra, 

t See 13 B. L. R 427 ’ 
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20. (/) Where an instrument is chargeable with adrwdortm 
Conversion of amount ex- duty in respect of any money expressed 

pressed in foreign currenaes. in any currency other than that of British 
Ind.a, such duty sbail be calculated on the value of such money 
in the currency of British India according to the current rate of 
exchange on the day of the date of the instrument. 

{aj 2 he Governor^Gemral tn Council may from time to ime, 
by notification in the Gazette of India, prescribe a rate of exchea^e 
for the conversion of British or any foreign currency into the cur- 
rency of British India for the purposes of calculating stamp~dttty, 
and such rate shall be deemed to be the current rate for the purposes 
of sub-section (if 

In s. 30 (r), the itaiieixed words in lines 3 and 3 have been substituted 
for the words, " other foreign or colonial cnrrency,” 

21. Where an instrument is chargeable with ad-valorem duty 
Stock and marketable se- respect of any Stock or of any market- 

Guiities how to be valued. able or other security, such duty shall be 
calculated on the value of such stock or security according to the 
average price or the value thereof on the day of the date of the 
instrument. 

In s 31, the words or other and or the valm are new. 

22. Where an instrument contains a statement of current 
Effect of statement of rate rate of exchange or average price, as 

of exchange or average price, the case may require, and IS stamped 
in accordance with such statement, it shall, so far as regards the 
subject-matter of such statement, be presumed, until the contrary 
IS proved, to be duly stamped. 

23. Where interest is expressly made payable by the terms 
Instruments reserving m- of an Instrument, such instrument shall 

tecest. not be chargeable with duty higher than 

that with which it would have been chargeable bad no mention of 
interest been made therein. 

Certain instruments con- 28A.* (/) Where an instruDMnt 

nected with mortgages of be,ng a promissory note or bill ot 

marketable securities to be ' 
chargeable as agreements. esenaage; 

(a) is given upon the occasion of the deposit of any market- 
able security by way of security for money advanceo 


* S. 33 A is added by Act XV. of 1904, s. 3. 
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“Will” means the legal declaration of the intentions of the 
, testator with respect to his property, 

which he desires to be carried into effect 
after his death: 


“Codicil" means an instrument made in relation to a will, 
"Codieil." explaining, altering, or adding to its 

disposmons. It is considered as form* 
ing an additional part of the will : 


“Probate" means the copy of a will certified tinder the seal of 
“ Probate ’’ ^ competent jurisdiction, with a 

grant of administration to the estate of 
me testator: 


‘ Executor ” means a person to whom the execution of the 
“ " last will of a deceased person is, by the 

testator's appointment, confided ; 


“ Administrator ” means a person appointed by competent 
« Administrator " authority to administer the estate of a 

deceased person wnen there is no exe- 
ciUor: 

I 

« 

And in every part of British India to which this Act shall 

" Local Government " Government " shall mean 

the person authorized by law to ad- 
minister executive government in such part ; and 


“ H gh Court"^ shaU mean the highest Qvil Court of Appeal 

" High Court.” therffln, and/or tht purposes of sicltont 

.1 j tj, 4 xA n ^46A, and a// A, shall in- 

clude the Court of the Recorder Rangoon, 

laii'L?"”" >»y tatenst in tbe 

“1; ’'‘“r ^ 

nage. marries, nor become incapable of doing 
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25. Where an instrument is executed to secure the payment 
Valuation in case of annu* of an annuity or other sum payable 
Uy, etc. periodically, or where the consideration 

for a conveyance is an annuity or other sum payable periodically, 
the amount secured by such instrument or the consideration for 
such conveyance (as the case may be) shall, for the purposes of 
this Act, be deemed to be — 

(a) where the sum is payable for a definite period so that 
the total amount to be paid can be previously ascer> 
tamed — such total amount ; 


(fi) where the sum is payable in perpetuity, or for an m- 
definite time not terminable with any life in being at 
the date of such instrument or conveyance — the 
total amount which, according to the terms of such 
‘ instrument or conveyance, will or may be payable 
during the period of twenty years adiulated from the- 
date on which the first payment becomes due, and 

(«) where the sum is payable for an indefinite time termm* 
able with any life in being at the date of such in* ' 
strumeot or conveyance — the maximum amount , 
winch will or may be payable as aforesaid during 
the period of twelve years calculated/rom the date m 
which the first paymesit becomes due. 

In els. (i) and {f)i the italicized words, calculated from the dole w > 
viMck ike first yaymeni becomes due, have been substituted for the words, 

“ nf B* after the date of such instrument or conveyance , ” while, in el 
the italicized word moxtmnm has been substituted for the word '* total.' 


26. Where the amount or value of the subject-matter of any 
Cl,™., «.h«ra value of sub- instrument chargeable with ad-valorem 
jert-matter IS indeterrainate. duty cannot be, or (in the case of an 
instrument executed before the commencement of this Act) could not 
have been, ascertained, at the date of its execution or first execu- 
tion nothing shall be claimable under such instrument more man 
the highest amount or value for which, if slated m an 
of the same description, the stamp actually used would, at wu 
of such execution, have been sufficient; 

• “ Provided that, in the case of the lease of a mine in wW^ 
royalty or a share of the produce is received as the rent or part 

* This Proviso has been substituted tot the original first proviso b? 
Act XV. of I 904 i s. 4* 
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Jllusirattan. 


At the time of the birth of A, his father was 
A's domicile of origtn ss in England, whatever may 
he was born 


domiciled in England s 
be the country in which 


8. Tne domicile of origin of an illegitimite child is m ih® 
Domicile of origin of ille. countiy in which, at the time of his birth, 
gitimaie child his mother was domiciled. 


Continuance of domicile 9* domicile of origin prevails 
of origin until a new domicile has been acquired. 


10 A man acquires a new domicile by Ubng up his fixed 
Acquisition of new domi- habitation in a country which is not tnat 
cite of his domicile of origin. 


Sxplam/m — A ma" is not to be considered as having taken 
up his fixed habitation in British India merely by reason of his 
residing tiiere in Her Majesty's civil or mtluary service, or in the 
exercise of any profession or calling. 


Jlbuirahoiu. 


(o ) A, whose domicile of oi<gm is in England, proceeds to British 
Indii, where be settles as a barrister or a mecebant, intending to reside 
there during the remainder of bis life His domicile is now in British 
India 

(A ) A, whose domicile is in England, goes to Austria, and enters the 
Austrian service, intending to remain in that service : A has acquired a 
domicile in Anstna 


(r } A, whose domicile of origin is in Prance, comes to reside in British 
India under an engagement with the British Indian Government for a 
certain numbiir ot years. It is bis intention to return to France at the end 
of that period He does not acquire a domicile in British India. 

(d) A, whose domicile is in England, goes to reside in British Indiai 
for the purpose of winding up the aPairs of a partnership which has been 

dissolve, and with the intention of returmog to England as soon a* thrt 

purpose IS accomplished He does not, by suen residence, acquire a domi*' 
cile in British India, however long the residence may last 

(e ) A, having gone to reside in British India under the circumstances 
mentioned in the last preceding illustration, afterivards alters hts intention 
and ta^ up his fixed habitation in British India . A has acquired a domi- 
cile in British India, 


CA) A, whose domicile IS in the French Settlement of Chanderaagote' 
IS compelled by political events to take refuge in Calcutta, and resides in 
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(j) Where a person, having contracted for the purchase of 
any property, but not having obtained a conveyance thereof, con- 
tracts to sell the same to any other person, and the property is in 
consequence conveyed immediately to the sub-pnrchaser, the con< 
veyance shall be chargeable with ad-vahrm duty in respect of the 
consideration for the sale by the original purchaser to the sub- 
purchaser. 

(_ 4 ) Where a person having contracted for the purchase of any 
property, but not having obtained a conveyance thereof, contracts 
to sell the whole or any part thereof to any other person or persons, 
and the property is in consequence conveyed by the original seller 
to different persons in parts, the conveyance of each part sold to a 
sub-purchaser shall be chargeable with ad-tfalorem duty m respect 
Only of the consideration paid by such sub-purchaser, without re- 
gard to the amount or value of the original consideration ; and the 
conveyance of the residue (if any) of such property to the original 
purchaser shall be chargeable with ad-valorem duty in respect only 
of the excess of the original consideration over the aggiegate of 
die considerations paid by the sub-purchasers : 

Provided that the duty on such last-mentioned conveyance 
shall in no case be less than one rupee. 

Cy) Where a sub-purchaser takes an actual conveyance of the 
interest of the person immediately selling to him, which is charge- 
able with ad-valorem duty in respect of the consideration pud by 
him, and is duly stamped accordingly, any conveyance to be after- 
wards made to him of the same property by the original seller 
shall be chargeable with a duty equal to that which would be 
chargeable on a conveyance for the consideration obtained by sack 
original seller, or, where such duty would exceed five rupees, with 
a duty of five rupees. 


E. — Duty hy wiom paycdtle. 


29. In the absence of an agreement to the contrary, the ex- 
pense of providing the proper stamp 
Duties by whom payable. b^'^ne— 


(a) in the case of any instrument described in o/tha 
following ariicles of Schedule namely:—- 


No. a. {Administration Bond). 
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JEj;«>/M«.--The wire’s domicile no longer follows that of her 
husband if they be separated by the sentence of a competent Court, 
or if the husband is undergoing a sentence of transportation. 


17. Except in the cases above provided ioi, a person can* 

Minor’s acquisition of not, during mmori^, acquire a new 

new domidle. domicile. 

18. An insane person cannot acquire a new domicile in 

Lunatics acquistion c! any other way than by his domicile 

new domicils. foUowing the domicile of another person. 

19. U a man dies leaving moveable property in British India, 
Succession to moveable m the absence of proof of any domicile 

property in British India in elsewhere, succesaoD to the proper^ is 
absence of proof of domi- regulated by the law of BiiQsh India, 
cile elsewbete. 


PART III.* 

O7 CoxsAKomNmr. 

20. Kindred or consangnini^ is the connemon or relation 

Kindredorconsanguinity descended from the same 

* Stock or common ancestor. 

21. Lineal consanguinity is diat which subsists between two 

Lineal consanguinity petsons, one of whom is descended in 
a direct line from the other, as between 
a man and bis father, grandfather, and great-grandfather, and so 
upwards in the direct ascending line, or between a man, ots son, 
grandson, great-grandson, and so downwards in the direct descend- 
ing line. 

Every generation constitutes a degree, either ascendmsr or 
descending. ° 

A man’s father is related Co him m the first degree, and so 
likewise IS his son, his grandfather and grandson m the second 
degree ; bis great-grandfather and great-grandson in the third. 


Sion 


ASSa! a* iM.sute s«»B. 
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(d) in the case of a counterpart of a lease—by the lessor: 

(«) in the case of an instrument of exchange— by the uartiea 
in eqiial shares: « / r » 

(/) in the case of a certificate of sale— by the purchaser of 
the property to which such certificate relates; and 

(s') in the case of an instrument of partition— by the parties 
thereto In proportion to their respective shares in the 
whole property parWmed, or, when the partition is 
made in execution of an order passed by a JRevenue* 
authorltyi Ctvtl Courts pf othtirtUpT^ in such pro- 
portion as such authority, Court, or arbtit a/or directs. 


* II has been substituted for the original, which was as 

follows, (fl) in the case of any instrument described In numbers a, ii, J3, 
* 4 . *S, 34 , 28, 29, 30, 44 . S 3 . S 4 . SS. S 7 . and 6o (a) and (S) of the first scb& 
dule by the person drawing, making, or executing such instrument " 


In cl. (£}, the italicued words have been substituted for '■ insured." 
In cl. (e), the Italicized words are new. 


In cl. (g), the Italicised word aio/e is new, and the italicized word 
parMtoned has been substituted for eomfHsed therein, and the remainincr 
Italicized words have been added. 


30. Any person receiving any money exceeding twenty rupees 
^ Obligation to give receipt in amount, or any bill of exchange^ 
in certain cases. cheque, or promissory note for an amount 

exceeding twenty rupees, or receiving m satisfaction or partsatu- 
fachon of a debt any moveable property exceeding twenty rupees in 
value, shall, on demand by the person paying or delivering such 
money, bill, cheque, note, or property, give a duly-stamped receipt 
for the same. 

“ Any person receiving or taking credit for any premium or 
consideration for any renewal of any contract of fire-insurance, 
shall, within one month after receiving or taking credit for such 
premium or consideration, give a duly stamped receipt for the 
same."* 


In s 30, the italicized words, or part-satis/aefion, are new. 


* This para has been added by Act V. of igofi, s. 5. 


J 
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(3) the duty determined by the Collector under section jr, 
or such a sum as, with the duty already paid in re< 
sped of the instrument, is equal to the duty so deter* 
mined, has been paid, 

the Collector shall certify by endorsement on such instrument 
that the full dnty (stating the amount) with which it is chargeable 
has been paid. 

is) When such instrument is, in hts opinion, not chargeable 
with duty, the Collector shall certify in manner aforesaid that such 
instrument is not so chargeable. 

(j) Any instrument upon which an endorsement has been 
made under this section shall be deemed to be duly stamped, or not 
chargeable with duty, as the case may be ; and, if chargeable mth 
duty, shall be receivable in evidence or othernrise, and may be 
acted upon and registered as if it had been originally duly stamped ; 

ProviJed that nothing in this section shall authorize the 
Collector to endorse — 

(a) any instrument executed or first executed in British 
India and brought to him after the expiration of 
one month from the date of Us execution or 3rst 
execution, as the case may be ; 

ii) any instrument executed or first executed out of British 

' India, and bronght to him after the expiration of 
three months after it has been first received in British 
India ; or 

(«) any instrument chargeable with the duty of one anna, 
" or half an anna,”*’ or any bill of exchange or pro- 
missory note, when brought to him after the drawing 
or execution thereof on paper not duly stamped. 

" In cl. (6) of s 3a (/)," the italicized figures 31 have been substituted 
for the figures " 30 ,* " and the italicized words provided that in the proviso 
have been newly added. 

It being unnecessary now, the old s. 3a has here been omitted. It ran 
as follows .— 

“ 3S. Payment of fees under section 30 kom mado —Every payment of 
a fee under section 30 shall bo made in stamps or cash as the Governor- 
general in Council may by rule direct.” 


* These words have been inserted by Act V. of 19061 a. 3 - 
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and the other half shall go to those vvho are of kindred to him in 
the order and according to the rules herein contained. 

If he has left none who ate of kmdied to h'm, the whole of his 
property shall belong to his widow : 

28. "Where the intestate has 1^ no widow, his property shall 
Where intestate has left go to bis lineal descendants Of to those 
nottidow, and where he has who are of kindred to him, not oeing 
left no kindred lineal defendants, according to the rules 

herein contained ; and, if he has left none who are of kindred to him 
it shall go to the Crown. 


PART Y* 

Or THE Distsibutiom oe an Intestate’s Paopebty ; 


(n.) — hi has left Litttal Dtseendaals. 


29. The rules for the distnbution of the intestate's properQr 
(after deducting the widow’s share, if he 
has left a widow) amongst his Ibeal des- 
cendants are as follow * 


Rules of distribution. 


SO. Where the intestate has left surviving him a child cr 
: 're in<«s‘a^3 has left children, but no more remctelineal des- 
ehild or children only : Cendant tiiiough a deceased child, the 

property shall belong to his surviving child if there be only one, or 
shall be equally divided among all his surviving children. 


31. Where the mtestate has not left surviving him any child. 
Where intestate has left ^ut has left a grandchild or grand- 
no child, but grandchild or children, and no more remote descendant 
urandihildren : through a deceased grandchild, the pro- 

perty shall belong to his surviving grandchild if there be only one, 
or Snail be equally divided among all his surviving grandchildren. 


niustratioms. 

{a ) A has three children, and no more— John, Mary, and Henry. 
They all die before the father. John leaving two children, Mary three 
and Henry four. Afterwards A dies intestatci Jeaving those nine grand- 
children and no descendant of any deceased grandchild; Each of his 
grandcbiluren shall have one-ninth. 
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sum. 


any public aecoml, such officer may, in hts ducrelian, mieado/im* 
pounding ihe tnsirumeni, require a duly-stamped receipt to be substi- 
tuted therefor. 

35. No instrument chargeable with duty shall be admitted in 
Instrumentsnotdulystamp. evidence for any purpose by any person 
e^inadmissible in evidanco, having, by law or Consent of parties, 

authority to receive evidence, or shall be 
acted upon, registered, or authenticated by any such parson or by 
any public oiBcer, unless such instrument is duly stamped. 

Provided that — 

(a) any such instrument not being an instrument charge- 

instruments adnussibte on able With a duty of one 
payment of duty and penalty^ anna only "or half an 
anna, "* or a bill of exchange or promissory note, 
shall, subject to all just exceptions, be admitted in 
evidence on payment of the duty with which the 
same IS chargeable, or, m the case of an instrument 
inautHciently stamped, of the amount required to 
make up such duty, together with a penalty of five 
rupees, or, when ten times the amount of the proper 
duty or deficient portion thereof exceeds five rupees, 
of a sum equal to ten times such duty or portion ; 

(b) where any person from whom a stamped-rueipt could have 

been demanded, has gwen an unstamped receipt, and 
such receipt, if stamped, would be admissible in eoi- ' 
deuce agemst him, then such receipt shall be admitted 
m evidence against him on payment of a penalty of 
one rupee by ihe person tendering tt 

(c) where a contract or agreement of any kind is affected 

by correspondence consisting of two or more letters, and 
any one of the letters bears the proper stamp, the con- 
tract or agreement shall be deemed to he dulv stamped; 

(d) nothing herein contained shall prevent the admission of 

and in certain criminai pro- any instrument iii^ evidence 
ceedings; in any proceeding in a 

Criminal Court other than a proceeding under Chap- 
' ter XII. or Chapter XXXVI. of the Code of Criminal, 
Procedure, iSgSyf 


* These words have been added by Act V. of igo6, s 3. 
t Act V. of i8g8. 
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[b.) A left no child, but left eight grandchildren, and two children of 
a deceased grandchild: The property is divided into nine parts, one of 
which is allotted to each grandchild; and the remaining one*niath is 
equally divided between the two gieat*grandchi!dien. 

(c) A has three children, John, Mary, and Henry. John dies leaving 
four children, and one of John's children dies leaving two children. Mary 
dies leaving one child A afterwards dies intestate: One^third of his 
property is allotted to Henry , one-thud to Mary's child ; and one-third is 
divided into four parts, one of which is allotted to each of John's three 
surviving children, and the remaining part is equally divi^d between 
John’s two grandchildren. 


the Inhsiak has Ufi no Lmal Desetndanis. 

84. Where au intestate has left no lineal descendants, the 
Rules of distribution ^ules for Uie distribution of his property 
where intestate has left no (after deducting the Widow's share if he 
lineal descendants . has Jeft a widow) are as follow 1— 


Where intestate's father ^ 35. If the intestate's father be 

living, be shall succeed to the pro« 
petty. 

88. If the intestate's father is dead, but the intestate’s mother 
Where intestate’s father is bving, and there are also brothers or 
dead, but his mother, bro- Sisters of the intestate living, and there 

brother or sister, the mother and each living brother or sister 
shall succeed to the property m equal shares. 

Illusttalum. 

f“®‘"*®®'**«s“vived by his mother and two brothers of the full 

SothV bu, “ tiS'Z(i,5IS 

ut» on.fou.tb, nod M«,, u» rtn, of h.tt.wZd.'Si^itarth!'""" 

87. U the toteaao’, fotte i, dead, bat th. tateatate'a aiotber 

if any brother or sister 

SjraSr 

or sister, and the living chiU or chiidren^of brother 
or sister, shall be entitled to th» deceased brother 

children (if more than one ) taking in SKb" 
which their respective parents ^i^ares 

intestate’s death. faken if hvmg at the 
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Tefund any portion of the penalty in excess of five rupees which 
has been paid in respect of such instrument. 

(2) When such instrument has been impounded only because 
it has been written in contravention of section ij or section 14, the 
Collector may refund the whole penalty so paid. 

In s 39, sub s. (/), line t, the itahcued word ike has been substituted for 
the letter ' a , ” the italicued words and figures, section 38, subsection (i), 
have been substituted for the words and figures, " the first paragraph of 
section 33 , " and the other italics have been newly added , while the italicized 
figures 13 and 14 in sub*s (a) have been substituted for the figures “ la" 
and " 13 " respectively, and the italictzed words, the Collector, have been 
substituted for the wo^ '* he." 

40 . (/) When the Collector impounds any instrument under 
Collector's power to stamp Section 33, or receives any instrument 
instruments impounded. Bent to him under sec/tott 3S, suisecitott 
is), not being an instrument ehargeahle with a duty of one anna “ or 
half an anna”* only, or a hill of exchange or promissory note, he 
shall adopt the following procedure : — 

(a.) If he is of opinion that such instrument is duly stamped, 
or IS not chargeable with duty, he shall certify by 
endorsement thereon that it is duly stamped, or that 
It IB not so chargeable, as the case may be. 

(£.) If he IS of opinion that such instrument is chargeable 
With duty, and is not duly stamped, he shall require 
the payment of the proper duty or the amount re* 
quired to make up the same, together with a penalty 
of five rupees , or, if he thinks fit, " an amount not 
exceeding"! ten times the amount of the proper 
duty or of the deficient portion thereof, whether such 
amount exceeds or falls short of five rupees. 

In s. 40 (r), the italicized words and figures have been substituted for 
the words and figures, " the second clause of section 35." 

In cl. (A), the italicized word he has been substituted for the words, 
"the Collector," the italicized words, As MtnAr /ff, are new , and the ten 
words last italicized have been substituted for the words, “ exceeds five 
rupees, then such penalty, not less than five rupees, and not more then ten 
fimBa the amount of such duty or portion, as he thinks fit." 

Provided that, when such instrument has been impounded 
only because it has been written m contravention of section 13 or 

* These words have been inserted by Act V. of xgoS, s. 3 
f These words have been inserted by Act XV. of I 904 i ^ ^ 
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47 . A father, whatever his age may be, may, by will, appoint a 
guardian or guardians for his child during 
mmoniy. 


Tesiameotaiy guardian. 


48. A will or any part of a will, the making of which has been 
Will obtained by fraud, Caused by fraud or coercion, or by such 
coercion, or importunity, importunity as takes away the free agency 
of the testator, is void. 

Uluslraitotts 

_ (n j A falsely and knowingly represents to the testator that the testa- 

tor s only child i:, dead, or that be has done some unontifol act, and thereby 
induces the testator to make a will in his (A's) favour , such will has been 
obtained by fraud, aod is i&vaUd 

(A) A, by fraud wd deception, prevails upon the testator to beoueath a 
legacy to him . The bequest is void. 

(c ) A. being a prisoner by lawful authwity, makes his will The will 
IS not invalid by reason of the impriionmeat ^ 

(<i 1 A threatens to shoot B, or to barn bia honse nr in . v 

arrested on a criminal charge unless he makes a bequest in favour of C B in 

impoitanity, u piuKd b, *** rai« 

“ f. b. capdile of raacning 

With him to induce him to make a will '"f^cession and persaasoa 

sequenceofthe.nt.rce»s,.onTiS pSLfon hue " 

judgment and volition, makes hw K the manner 

Vhe will rs not rendered invalid by SceTraVp^uron^^^^^^ 

and flatters him, and^LabyproSmhTO^i^"'"®’ “‘'ention 

tionandflatteWA « «>ot rendered .n'4dbySeS£ 
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per duty and penalty (stating the amount of each) have been levied 
in respect thereof, and the name and residence of the person pay- 
ing them. 

(a) Every instrument so endorsed shall thereupon be admissi- 
ble in evidence, and may be registered and acted upon and authen- 
ticated as if It had been duly stamped, and shall be delivered on 
his application in this behalf to the person from whose possession 
it came into the hands of the oSicer impounding it, or as such per- 
son may 'direct: 

Provided that — 

(a) no instrument which has been admitted in evidence 
upon payment of duty and a penalty under section 
jj shall be so delivered before the expiration of one 
month from the date of such impounding, or if the 
Collector has certified that its furttier detention is 
necessary, and has not cancelled such certificate ; 

{i) nothing in this section shall affect the Code of Civil Pro- 
cedure,* section 144, clause y. 

“35,” “40,” and “41," substituted for “34,’' "37," and “38," res- 
pectively. 

43 . The iaitttg of proceedings or ike payment of a penalty 

.Prosecution for offence under this chapter m respect of any in- 
against Stamp-law. strument shall not bar the prosecution of 

any person who appears to have committed an offence against the 
Stamp-law in respect of such mstrument ; j 

The words first italicized are new, and the word next italicized, auj' 
substituted for “ an." 

Provide that no such prosecution shall be instituted in the 

of any instrument in respect of which such a penalty has been 
paid, unless it appears to the Collector that the offence was com- 
mitted with an intention of evading payment of the proper duty. 

■' Provided that *' substituted for '* But '* 

44. (r) When any duty or penalty has been paid under sec- 
Persons paying duty or tion JJ, section yy, seciwi 40, or seeftm 

penalty may recover same in 41, by any person m respect of an in- 
certain cases. Strument, and, by agreement, or under 


* Act XIV. of 188a. 
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of eighteen years, dispose of his property by a wiil made as is 
mentioned in section 53 . 

Such vrills ate called privileged wills. 

Illuttraiiotu, 


(a ) A, the surgeon of a regiment, is actually employed m an expedi*' 
tion. He 15 a soldier actually employed in an expedition, and can make a 
privileged will. 

(i ) A IS at sea in a mercfaanNsiiip, of which be is the parser. He is 
a mariner, and, being at sea, can malm a privileged will. 

[«.) A, a soldier, serving in the field against insurgents, is a soldier 
engag^ in actual warfare, and as such can make a privileged will. 

Id) A, a manner of a ship in the course of a voyage, is temporarily on 
shore while she is lying in harbour. He is, in the sense nf the words used 
m this clause, a manner at sea, and can make a privileged will 1 

(e ) A, an admiral who commands a naval force, but who lives on shor& 
and only occasionally goes on board bis ship, is not considered as at sea 
and cannot make a privileged will. * 

(/.) A mariner serving on a military expedition, bnt not being at sea 
IS considered as a soldier, and can make a privileged will. ' 

Mode of making, and 53. Privileged wills may be ia 
rules for executing, privi- writing, or may be made by word at, 
leged wills. mourn. ^ 


rules^*** governed by the following 

to-~Tbe will my be written whoUy by the testator’ with 
his own hand. In such case it need not be signed nor attested. 

may be written wholly or in part by another pe^ 
son, tod signed by the testator. In such case it need not be at- 


Bird.— If the instrument purporting to be a will is written 
wholly or ‘“part by anojer person, and is not signed by the testa, 
tor. It shall be considered to be his will if it be shown Aaf 
jn^b, 

^ ^ If it appear on the face of the instrument that the exemtinn e' 
itm the manner intended by him was not TOmSeS Z 

circumstance, be invalid omyid* 
ed that hts non* execution of it can he provid-* 

cause other than theTandtoSt ^ 

expressed in the instrument. * testamentary intentions' 


Acts., 
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fi) St-mentioned person, and authenticated by the person impound- 
ing such instrument. 

In s. 46 (/), the italicized word the has been substituted for the 
a, and the other italicized words and figures have been substituted for the 
words and figures, “the second paragraph of section 35 be ’’ 

47. When any biii of exchange, promissory note, or cheque. 
Power of prayer to stamp c*iargeable with the duty of one anna, 

bills, iromtssory notes, and IS presented for payment unstamped, the 
cheques received by him un- person to whom It IS SO presented may 
stamps . ^ aflSx thereto the necessary adhesive stamp, 

and, upon cancelling the same in manner hereinbefore provided, 
may pay the sum payable upon such bill, note, or cheque, and 
may charge ihe duty against the person who ought to have paid the 
same, or deduct it from the sum payable as aforesaid, and such bill, 
note, or cheque shall, so far as respects the duty, be deemed good 
and valid : 

The opening words of the section ivere “ When any bill of exchange 
or prcmissory note chargeable,” &c 

Provided that nothing herein contained shall relieve any person 
from at y penalty or proceeding to which he may he liable in relation to 
such bill, note, or cheque. 

The italicized words, provided that, have been substituted for “ But,” 
and the next italicized words substituted for “ he may have incurred.” 

48. All duties, penalties, and other sums required to be pad 
Recovery of duties attd uudet this Chapter may be recovered by 

petttdiies. the Collector by distress and sale op the 

moveable property of the person from whom the same are due, or by 
any other process for ihe time being in force for the recovery of arrears 
of land-revenue. 


CHAPTER V. 

AliOWAKCKS SOR STAMPS /.V CSRTAIV CASES. 

49 . Subject to such rules as may be made by the Governor- 
Allowance for spoiled General in Council as to the evidence 
stamps. to be required, or the enquiry to be maae, 

the CoUeefor may, on application made within the period presened 
in section so, and f he is satufied as to ihe facts, make alleuftt»ci 
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ss. Every wjU shall be revoked by the marriage of the maker, 
£ > 4 ii Kw fiTccDt A Will Dttftds in cSMCisft OE 3^ 

tesSSS? iSrIage. powr of appointment, when 

over which the power of appointment is exercised would not.m 
&fault of such appointment, pass to his or her executor or ad- 
mmistrator, or to the person entitled m case of intestacy. 

JgjpA/flBfl/ww.— Wnere a man is invested with power to deter- 

Power of appointment mine the disposition of property of Which 

defined. he is not the owner, he is said to have 


power to appoint such property. 

57. No unprivileged will or codicil, nor any part thereof, shall 
Elevocabon of unpnvi- be revoked Otherwise wan by marriage, 
leged Will or codicil. or by another will or codicil, or by some 
wrttino' declaring an intention to revoke the same, and execnted in 
the manner in which an unprivileged will is hereinbefore required 
to be executed, or by the burning, tearing, or otherwise destroying 
the same by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the same. 


lUustratioits , 

(a ) A has made an unprivileged will. Afterwards A makes another 
unprivileged will which purports to revoke the first This is a revocation. 

(A) A has made an unprivileged will. Afterwards A, being entitled to 
make a privileged will, msdies a privileged will, which purports to revoke 
his unprmleg^ will This is a revocabon. 


58. No obliteration, interlineation, or other alteration made 
Effect of obliteration, in- w Auy unprivileged will after the execu- 
terhneation, or alteeabon in tioQ thereof shall have any effect, ex c ept 
unprivileged will. so far as the words or meaning of the 

will shall have been thereby rendered illegible or undiscernibfe 
unless such alteration shall be exicuted in like manner as 
hereinbefore is required for the execution of the will; save that 
toe wiH, as so altered, shall be deemed to be duly executed 
if the signature of the testator and the subscription of the wit- 
nesses be made in the margin or on some other part of the will 
opposite or near to such alterabon or at the footer end of or 
opposite to, a memorandum referrmg to such alteration and writ, 
ten at the end or some other part of the will. 


59. A privileged vi^l 

Revocation of privileged 
will or codicil. 


or codicil may be revoked by the testa- 
tor by an unprivileged will or codicil, 
or by.any act expressing ' an intention to 
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rendered useless, although the same, being a bill 
of exchange or cheque, may have been presented 
for acceptance or accepted or endorsed, or, being 
a promissory note, may have been delivered to 
the payee : provided that another completed and 
duly-stamped bill of exchange, cheque, or pro- 
missory note IS produced identical in every par- 
ticular, except in the correction of such omission 
or error as aforesaid, with the spoiled bill, cheque, 
or note : 

{d) the stamp used for an instrument executed by any party 
thereto which — 

The words, " any of the following instrument!,, that is to say,” 
after " for,” have been omitted, and the word w/ttr/i sub- 
stituted for “ but.” 

(/) has been afterwards found to be absolutely void in law 
from the begiiiniiig , 

The words, has bean, have been inserted , and the words, ” by a 
competent Court,” after the word “found,” have been 
omitted 

(^) has been afterwards found unfit, by reason of any 
error or mistake Uierein for die purpose originally 
intended : 

(j) 6y reason of the death of any person, by whom it is 
necessary that it should be executed, without hav- 
ing executed the same, or of the refusal of any 
such person to execute the same, cannot be com- 
pleted so as to effect the intended transaction m 
the form proposed : 

U) for want of the execution thereof by some maferiaF 
party, and his inability or refusal to sign the same, 
IS in fact incomplete and insufiScient foi the pur- 
pose for which It was intended : 

(r) by reason of the refusal of any person to act under 

the same, er io advance any man^ tnUndea lo it 

thereby secured, or by the refusal or p 

nnce of any office thereby granted, totally fai® “ 
the intended purpose : 

The italicized words are new. 
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stances of the testator and of his and into eve^ fact, a 

knowledge of which nuy conduce to the nght apphcation of the 
words which the testator has used. 


lUuriraiiotts. 


(a.) Aj by his will, bequeaths x,ooo rupees to his eldest sou,* or to his 
youngest grandchild, or to his oousin Mary A Court may m^e inquiry 
dn order to ascertain to what person the descripdon in the will applies. 

{6 } A, by his will, leaves to B “ his estate called Black Acte ” It may 
he necessary to take evidence in order to ascertain what is thesub|ect>matcer 
of the bequest , that is to say, what estate of the testator’s is called Black 
Acre. 

(e) A, by his will, leaves to B “the estate which he purchased of C." 
It may be necessary to take evidence in order to ascertain what estate the 
testator purchased of C. 

68* Where the words used in the will to designate or describe a 
^ Misnomer or mis*descrip- legatee, or a class of legatees, sufficiently 
tion of object show what is meant, an error in the 

.name or description shall not prevent the legacy from taking effect. 

A mistake in the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a legatee 
may be corrected by the name. 


Hlustraiions, 

T u ^ A bequeaths a legacy ” to Thomas, the second sou* of his brother 
• T?.”® testator has an only brother, named John, who has no son 
named tbomas, but has a second son whose name is William. William 
shall have the legacy. 

r I, to Thomas, thesecond son of hisbrother 

whose first son is 

ha”^e le^cy second son is named William. Thomas shall 

childlmSc^?lf«!^’r‘!?? ‘‘I* “to A and B, the I^timata 

A r " tL C ^ . toptiMte child, but has two ilI»Uimate children 
A ^ althouS th^a^e ai^' 


this Act (ixr. of 

■to includean adopted child; aud the i«d "fmdSlS“"sff 

to include the children shalihe deemed 

whether adop^ „ « natural.bom, of a child, 

shall be deemed to include the wife of *’ 

(XXI.of i 870), s .& »on.-Hindu Wills Act 
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(/) in the eases mentioned in clause {d) (j), mihia two months 
of the date of the instrument; 

( 2 ) in the case of a stamped paper on which no instrument 

has been executed by any of the parties thereto, within 
six months after the stamp has been spoiled ; 

(j) in the case of a stamped paper in which an instrument Jm 
been executed by any of the parties thereto, within six 
months after the date of the instrument, or, if it is 
not dated, within six months after the execution 
thereof by the person by whom it was first or alone 
executed : 

Provided that — 

(n) when the spoiled instrument has been, for sufficient 
reasons, sent out of British India, the application may 
be made within six months after it has been received 
back in British India; 

(3) when, from unavoidable circumstances, any instrument 

for which another instrument has been substituted 
cannot be given up to be cancelled within the afore* 
said period, the application may be made within six 
months after the date of execution of the substituted 
instrument. 


51. The Chief Controlling Kevenue-authority may, without 
AUffnancemcase ofpnnted l^”id of time, make allowance for stamped 
forms no Imger reqtnredby papers used for printed forms ofinsiru- 
Cerporaitons. ments “ by any banker or”* by any ittr 

eorporated compare or other body corporate, if, for any sufficient 
reason, such forms haae ceased to be required by the said " banker,”* 
company or body corporate, provided that such authority is satisfied 
that the duly in respect of such stamped papers has bun duly paid. 


52 («) When any person has inadvertently used for an instru- 

AUoivance for misused meiit chargeable With duty a Stamp of a 

gtainps! description other than that prescribed, 

for such instrument by the rules m^de under this Act, or a stamp 
of greater value than was necessary, or has madverten'ly used any 
stamp for an instrument not chargeable with any duty, or 


S.6. 


* las 51, the words quoted have been inserted by Act V. of 190ft. 
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perty, and U shall not be lawful to reject any part of the descrip* 
tion as erroneous, because the testator had other property to which 
such part ^ the description does not apply. 

ExplancUm , — ^In judging whether a case falls within the 
meaning of this section, any words which would be liable to rejec- 
tion under section 65 are to be considered as struck out of the will. 

llbairaUans, 

(a.) A bequeaths to B “ fais marsh-lands lying in L, and in the occupa- 
tion of X.” The testator had marsh-lands lying in L, some of which were 
in the occupation of X, and some not in the occupation of X The bequest 
shall be considered as hmited to such of the testator’s marsh-lands lying 
in L as were in the occupation of X. 

(i) A bequeaths to B “his marsh-lands lying m L, and in the 
occupation of X, comprising i,ooa bighas of laud " The testator had marsh- 
lands lying in L, some of which were in the occupation of X, and some not 
in the occupation of X. The measurement is wholly inapplicable to the 
marsh-lands of either class, or to the whole taken together The measure- 
ment shall be consi^ed as struck out of the will, and such of the testator’s 
marsh-Iansds lying in L as were in the occupation of X shall alone pass by 
the bequest. ^ 

67. Where the words of the will are unambiguous, but it is 
Extrinsic evidence admis- i^und by extrinsic evidence &at they 
sibleincasesof latent ambi- admit of apphcaiions, one only of which 

can have been intended by the testator, 
extrinsic evidence may be taken to show which of these apulica- 
tions was intended. 


/Uustrahotu, 

^ ^ Ti?’ name of Mary, bequeaths a sum 

of money to his cousin Mary " It appears that there are two person? 

tte description in the will. That description, thwefore^ 
applications, only one of which can have been intended by 
SwISed to show which of the two applicatloi^ 

admissible to show which estate wasTntendS. ’ 

68 . Where there is an ambiguity or dehciency on the face 

Extrinsic evidence mad- 0* the will, no extrinsic evidence as m 

intentions of the testator Thai! be 
ambiguity or deficiency, admitted snau be 
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In s. 54, the italicized words, or stam^, are new, and the italicized 
word have has been substituted for “ has.” 

In cl. (a) the italicized words, such stamp or stamps saere^ have been 
substituted for the words, "it was,” and the word them has been substituted 
for "it" 

In cl (c), line i, the italicized words, f/i^y were, have been substituted 
for the Words, " it was , ” and, m line a, the italicized words, they were, have 
been substituted for " it is " 

55. TVhea any duly-siatnped debenture ts renewed by the usue of 
Ailowanee on renewal of o new debenture in the same terms, the 
certain debentures. Collector shall, upon application made 

within one month, repay to the person issuing such debentute the value 
of the stamp on the origintd or on the new debentute, whichever shall 
he less : 

Provided that the original debenture ts produced befne the Col- 
lector, and cancelled by him m such manner as the Governor-General 
in Council may direct. 

JSxplanalton, — A debenture shall be deemed to be renewed in the 
same terms within the meaning of this section notwithstanding the 
following changes:— 

(a) the issue of two or more debentures in place of one original 
debenture, the total amount secured being the same, 

{b) the issue of one debenture in place of two or more anginal 
debentures, the total amount secured bewg the same; 

(c) the substitution of the name of the holder at the time of 
tenewcd for the name of the original holder, and 

(ifj the alteration of the rate of interest or tJu dates of payment 
thereof. 


CHAPTER VI. 

Rbferbnce and Revision. 

56. (/) The powers exercisable by a Collector under Chapter 
Control of a 7 id statement IV. and Chapter V. and under clatae 
^ ease to Chief Coutrolhng (a) of the first proviso to section ao 
Sevenue-autliority. gj^gll m all cases be subject to the control 

of the Chief controlling Revenue-authority. 


* The words quoted have been added by Act XV, of 1904, s, 7. 
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L The general wotda, ” all his marsh-lands in L" ate restricted by the 
gift to A. A tabes the whole of the farm m the occupation of B, iadadiog 
that portion of the farm which consists of marsh-lands in L. 

a } The testator (a sailor on ship-board) bequeathed to his mother his 
gold ring, buttons, and chest of clothes, and to his fnend A U ship'-mate) 
his red box, clasp-knife, and ail things not before bequeathed. The 
testator's share in a house does not pass to A under this bequest. 

(e 1 A, by his will, bequeathed to B ail bis house-hold fuinlture, plate, 
linen, china books, pictures, and all other goods of whatever kind ; and 
afterward* bequeathed to B a specified part of his property. Under the 
first bequest, B is entitled only to such articles of the testator’s as are of 
the same nature with the articles therein enumerated. 


71. Where a clause is susceptible of two nteauings, accord- 
Which of two possible Ing to one of which It has some effect, 
constructions prefened and according to the other it cati hav8 
none, the former is to be preferred. 


78. No part of a will is to be rejected as destitute of mean- 
No part rejected if it can mg if it is possible to put a reasonable 
he reasonably construed construction Upon It. 

7S. If the same words occur m different parts of the same 
Interpretation of words they must be taken to hive been 
wpy m different parts used everywhere in the same sense, ua« 
less there appears an intention to the 
contraiy. 

intention of the testator is not to be set aside, be- 

posnoie. extent, but effect is to be given to It as 
nir as possible. 


lUusiraiim, 



gin* will are irreconcHeabIe» 

ptter. it h “S S?" 

^nitraiiont. 
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and, in case oJ difference, the opinion of the majority shall 
prevail. 

In s. S7 (r) d>e italicized figures and word, s6,su6’Seeiton Is), have been 
substituted for the figures “ 45.” 

In cl. (A) 8. 57 {/) the italicized words, “or in Ajmerg," and in cl. 
the words “ or in Briitsh Baluchistan" are new. 

58. If the High Court or Chief Court is not satisfied that the 
Power of High Court or Statements Contained in the case are 

Chief Court to call for fur- Sufficient to enable it to determine the 
ther particulars as to case questions raised thereby, the Court may 

refer the case back to the Revenue- 
authority by which it was stated, to make such additions thereto or 
alterations therein as the Court may direct in that behalf. 

59. (/) The High Court or Chief Court, upon the hearing of 
Procedure in disposing of Any such Case, shall decide the questions 

case stated. raised thereby, and shall deliver its judg- 

ment thereon containing the grounds on whicn such decision is 
founded. 

(a) The Court shall send to the Revenue^authonty by which 
the case was stated a copy of such judgment under the seal of ths 
Court and the signature of the Registrar; and the Revenue-authority 
shall, on leceiving such copy, dispose of the casi conform ibiy to 
such judgment. 

In s. 59 (a), the italicized words, " The Court " have been substituted 
for the words " and it,” the old section not being divided into two clauses 
as here. 

60. (r) If any Court other than a Court mentioned in sec- 
Statementof case by other tion 57 feels doubt as to the amount of 

Courts to High Court or Chief duty to be paid ui respect of any instru- 

ment under proviso (aj to section jy, the 
Judge may draw up a statement of the case, and refer it, with his- 
own opinion thereon, foi the decision of the High Court or Chief 
Court to which, if he were the Chief Controlling Rivenue-autlionty, 
he would, under section yy refer the same. 

(jg) Such Court shall deal with the case as if it had been 
referred under section yy, and send a copy of its judgment under 
the seal of the Court and the signature of the Registrar to the 
Chief Controlhttg Kmmte-auihortly and another like copy to m 
Judge making the reference, who shall, on receiving such copy, 
dispose of the case conformably to such judgment. 
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80. Where a bequest is made to the " heirs " or “ right heirs,” 
Bequest to “ heirs," &c , ot « relations,” or “ nearest relations,*' or 
of pwticularpersou without “familj,” Or “ kindred " or “ nearest 0£ 
qualifying terms. km,” or “ nest of kin," of a particular 

person, without anj qualif}ing terms, and the class so designated 
forms the direct and independent object of the bequest, the pro- 
perty bequeathed shall be oistnbuted as if it bad belonged to 
such person, and he had died intestate in respect of it leaving assets 
for the payment of his debts independently of such property. 


lUusirations. 


(a) A leaves his property "to his own nearest relations.” The pro- 
perty goes to those who would be entitled to it if A had died intestate 
leaving assets for the payment of his debts independently of such proper^. 

(i.) A bequeaths tQ,ooo rupees “ to B for his life, and a ter the death 
of B to his own tight heirs.” The legacy after B s death belongs to those who 
would be entitled to it if it had formed part of A's unhequeathed property, 

(c ) A laves his proper^ to B ; but, if B dies before him, to B's next 
of km. B ^es before A. 1 he property devolves as if it had belonged to 
B. andheh^ died intestate, leasing asseU for the payment of his debts, 
maependentiy of such property. 

, ^ ™P6es “ to B for his life, and, after bis decease 

to tte heirs C. The legacy goes as if it had belonged to C. and he had 
ttelegacy**^’ assets for the payment of his debts independently oE 


81. Where a bequest is made to the “‘representatives,” or 
Beguest to ‘represents- *’ legal representatives.” or "personal 
lives,” &c, of particular representauves” or "esecutois or ad- 
j • jc ^•sJrators,"of a particular person, and 
&e class so dsignaced forms the direct and independent object o£ 
property bequeathed shall be distributed as if it 
had belonged to such person, and he bad died intestate in respect 


UlusirattOH. 


intestate todinsolva? B is'^his afmW^to*^^iR " ^ A has died 

the legac>, and shall aDnlr it in ih. B is entitled to leceivo 

it to those persons who- at A>. ^ surplus, B shall pay 

any property of A's which mfeht ^o receive 

the representatives of such perMas, payment of his defats, or to- 
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lector considers him to have committed in respect o£ sqch instru- 
ment: 

Provided that — 

(a) no such prosecution shall be instituted where the amount 
(inciuding duty and penalty) which, according to 
the determination of such Court, was payable in 
respect of the instrument under section yj, is paid 
to the Colicctor unless he thinks that the offence 
was committed with an intention of evading payment 
of the proper duty : 

(3) except for the purposes of such prosecution, no declara- 
tion made under this section shall affect the validity 
of any order admitting any instrument in evidence, 
or of any certificate granted under section 

In s 6i (/) the italicized words are new, and the italicized figures J5 
have been substituted for “ 34" throughout the section 

In sub-s. (s), the words first italicized have been substituted for the 
virords, “ if it," and the italicized word it is new. 

In sub-s (j), the italicized word and figure, subsaeliou (,3), have been 
substituted for " this section " 

In sub'S. (4), the italicized figures 4s and 43 have been substituted for 
" 39" and " 40," respectively. 

In the proviso, the italicized figures 33 in cl {a) and 43 in cl {b) have 
been substituted for *' 34” and " 39," respectively. 


CHAPTER VII. 

Criuinai. Offbsces and Procedure. 

62. (/) Any person — 

(a) drawing, making, issuing, endorsing, or transferring or 
Penalty for executing, etc.. Signing otherwise than as a witness, or 
instrument not duly stamped, presenting for acceptance or payment, or 
accepting, paying, or receiving payment of, or in any manner 
-negotiating, any bill of exchange, cheque, or promissory note 
wiSiout the same being duly stamped, or 

(d) executing or signing otherwise than as a witness any other 
instrument chargeable with duty without the same being duly 
stamped, or 
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Illiutrations. 

(a } A bequest is inade-~ 

to A and his cbtldien, 

to A and his children by bis present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors, and administrators s 

i.,j Aese cases, A takes the whole interest which the testator 

bad in the property. 

Af A after lus deAth to Us issue' 

A the property belongs in equal shares to dll persons who 
shaU then answer the description of issue of A. persons wbo 

85 * Where a bequest is made to a class of persons under a 
Bequest to class of persons general description only, no one to whom 
uud. general description Jie woras or the descriptrare 

their ordinary sense, applicable sbaU take 
the legacy. 

se. The ma - data ■ m . applies oai, » taeal 
Construction of terms. descendants m the first degree, the word 

descendants in the second deSof^hfr.!® 
or "grandchildren" S^spokS of; ^ “children" 

I 

the words "nephews" nnH^nioiui.” » . * 

of brothers or sisters; ° to children 
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Penalty for refusal to give 
recetpti and for devices to 
evade duty on receipts. 


65. Any person who — , 

(a) being required un> 
der section 30 to give a 
receipt, refuses or neglects 
to give the same, or 
(2) with intent to defraud the Government of any duty, upon 
a payment of money or delivery of property exceed- 
ing twenty rupees in amount or value, gives a receipt 
for an amount 01 value not exceeding twenty rupees, 
or separates or divides the money or property paid 
or delivered, 

shall be punishable with fine which may extend to one hundred 
•rupees. 


66 . Attjf person who — 

(a) receives, or takes credit for, any premium or considera- 

Penalty fornotniakingouC ^*0** fof ®**y contract o£ 
policy or inaking one not insurance, and does not, 
duly stamped. Within One month after re- 

ceiving, or taking credit for, such premium or consi- 
deration, make out and execute a duly-stamped 
policy of such insurance, 01 

{p) makes, executes, or delivers out any policy which is not 
duly stamped, or pays or allows m account, or 
agrees to pay or allow in account, any money upon, 
or in respect of, any such policy. 

shall be piumhable with fine which may extend to two hundred 
rupees. 


67. Any person drawing or executing a bill of exchange or 

Penalty fornotdrawiug full » Po‘7 insurance purporhog 

number of bills or marine to be drawn or executed m a set or two 
policies purporting to be in or more, and not at the same time draw- 

rag or executing on paper duly stamped 
the whole number of bills or pohcies of which such bill or policy 
purports the set to consist, shall be punishable with fine which may 
'extend to one thousand rupees. 


'> 68 . Any person who — 

(«) with intent to defraud the Government of duty, draws, 

Penatty for post-dating makes, or issues any bill of ^change « 

bills j and promissory note bearing a date suose- 
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B never had nxf 



of bang chddren « ». acquired . 

o“y C and D are objects of the bequest, 
jeing child ^ ^gnan, not 

(A) A nwkes "l ^^^the viiil, the reputation of being 

his wife. B had acquired, at the date w me » , r 

the child of Any the woman designated. B takes tne wg^y. 

to 1 «li a „(».«<* M. .UMl.be b...«a«-», 

«ho?eve7becomeshi3Wife The bequest is toid. 

Ik) AmakesnbequestinmourofAechdd of which 3 certain woman, 

not married to him, is pregnant The bluest is valid. 

Sa * Where a will purports to mab two bequests to me same 
Rules of construction person, and a question ai^s aheiher 
whetenill purports to make the testator intended to make t«e 
two bequesis to same person oequest instead oi. Or in addiuon to, me 
first, it there is nothing m the will to show what he intended, the 
following rules shall prevail m detennmmg the construction to be 
put upon the will 

the same specific thing is bequeatned twice to the 
legatee in the same will, or in &e will, and again in a codicil, 
he is entitled to receive that specific tniug only. 

Where one and the same will or one and the same 
codicil purports to make, in two places, a bequest to tae same 
person ot tae same quanuty or amount of anything, ne snail be 
entitled to one suci legacy only. 

Third.— two legacies of unequal amount are given to 
the same petson in the same will or in the same codicil, the 
legatee is entided to both. 

fear/i.— Where two legacies, whether equal or unequal in 
amount, are given to the same legatee, one by a will and the ocher 
by a codicil, or each by a different codicil, the legatee is endiled 
to both legacies. 

does 


In the four last rules, the word ‘•will' 
not include a codicd. 

lUusirasiom. 

U ) A, having ten shares, and no more, in the Bank of Bengal maiTo 
hiS will, wbic* contains near Its commencement the words, •‘Ibequ^th my 

* This section and s. 88-103 (both inclusive) apply » the mils of 
*' ^ Provinces of Ben^, and m the towns of Madras 

and Bombaj.— See the Hindu Wdb Act (XXI. of 1870), s. 3. 
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STAMP. 


tvotd hereby has been substituted for “thereby;" and the italicized words in 
sub-s. (;?) have been inserted. 


71. No Magistrate other than a Presidency Magistrate or a 

Jurisdiction of Magistrates. Magistrate whose powers are not les 9 

than those of a Magistrate of the second 
class shall try any offence under this Act. 

72. Every such offence committed in respect of any mstru- 

Place of trial. ment may be tried in any district or 

presidency-town in which such instru- 
ment IS found, as well as in any district or presidency-town m which 
such offence might be tried under the Code of Criminal Procedure* 
for the time being in force. 

I 

The italicized words, Code of have been substituted for " law relatina 

to." 

Old s. ya has been omitted here It ran as follows — 

"73. Operation of other laws not barred — Nothing in this Act shall be 
deemed to prevent any person from being prosecuted under any other lair 
for any act or omission which constitutes an oflence against this Act, or 
the rules made under it 

“Provided that no person shall be punished twice for the samw 
offence. " 


CHAPTER VIII. 

Supplemental Pkovisions. 

73. Every ftihltc officer havvig tn kis custody any registers, 
Books, etc., to be open to books, records, papers, documents, or pri’. 
inspection. ceedtngs, the tmpectum whereof may fetid 

io secure any duty, or to prove or lead to the dacovery of any frattd 
or omtsston in relation to any duty, shall, at all reasonable limes, 
permit aiy person authorized in writing by the Collector to inspect 
for such purpose the registers, books, papers, documents, and proceed- 
ings, and to tcdie such notes and extracts as he m ly deem necessary, 
without fee or charge. 

Powers to make rules re- 74. The Local Governmenf, sub- 

lating to sale uf stamps. ject to the control of the Governor- 
General in Council, may make rules for regulating — 

(a) the supply and sale of stamps and stamped papers, 


• Act V. of 1898. 


IKOIikll SaCCISSIOK ACT. 3$ 

(e) A hftnneat hg all his property to B, except certun stocks and fonds 
vhicb he bequeaths to C. B is Ae residuary legatee. 


90. Uader a residuary bequest, the legatee is entitled to all 
Property to which, test- property belonging to the testator at the 
iuaiy legatee entitled. time of biS dealQ of which he has not 
made any other testamentary disposition which is capable of tabng 
effect. 

Jllustratufi, 

A, by his will, bequeaths certain legacies, one of which is void under 
section 105 , and another lapses by the death of the legatee. He 
the residue of his property to B After the date of his will, A purchases a 
lemindari. whush belongs to him at the time of his death. B » entitled to 
the two legacies and the zemindan as part of the residue. 


91 If a legacy be given in general terms, wJtbont specifyin? 
Time of vesting of legacy the lime when it is to be pai J. the Ie«4lee 

m general terms has a vested interest in it from the** day 

of the death Of the testator, and. if he dies without havmg received 
It, It shall pass to his representatives. ° 

92 If the legatee does not survive the testatqr, the legacy 

In Whatcase legacy lapses take effect, but shall lapse^and 

^ pan of the residue of the lestatn/s 

e. X." 

lUuiiraiioM. 

tt B Wo, .fea “ » "wira a„ Baa, 


Act X., sStSj,— 
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SrAMP. 


78. £very Local Government shall mait provmon/or iht 
Act to be translated and translations o/ this Act m the 

sold cheaply. principal vernacular languages of the 

territories administered by it at a price not exceeding four annas 
per copy. 

The italicized words m the above section have been substituted for the 
words, “ cause this Act to be carefully translated into, ” and the following 
words have been omitted after the words, " administered by it ""Afuil 
alphabetical index shall be added to every such translation, and the transla* 
tion and index shall be printed and sold to the public " 


79. 

Repeal. 


The Acts mentioned in Schedule 11. are repealed to 
the extent specified in the fourth column 
thereof. 
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STAMP. 


SCHEDULE l.—‘eontmued. 


DESCRIFTtON OF InSTRUMBKT. 

Profbr Stamp-duty. 

3 » ADOPTION'DEEO, ihaiUtosay, 
any instrument (other than a will) 
ncording an adogiton, or conferring 
or purporting to confer an authority 
to adopt ... 

1 

Ten rupees. 

ADVOCATE. See Entry .\s an Ad< 
vocATB (No. 30). 


AFFIDAVIT, (Hc/udiMg on affirma- 
tion or declaration tn the case of 
persons hy lavt allovaed to affirm or 
declare tusieod o/scieanng .. 

One rupee. 

Exemptions. 


Affidavit or declaration in writing when 
made— 


(a) as a condition of enlistment un- 
der the Indian Articles of 
War,* 


(6) for the immediate purpose of 
being filed or used in any 
Court or before the officer of 
any Court, or 


(e) for the sole purpose of enabling 
any person to receive any 
pension or charitable allow- 
ance. 



* Act V, of 
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oi 1865.1}' 

i 

^ n al , bu t his posssssion of it ts deferred until a time later than the 
death of the testator by reason of a prior bequest or otherwise, and 
]f a pstst}^ in answering the description is alive at the death of the tes< 
lator, or comes into existence b^ween that event and such later 
time, thu^- property shall, at such later time, go to that person, or, if 
he be de'.|, ad, to his representatives. 

f Jllusiraiietu, 

(а) /^Axfaequeaths i,aoo rupees to the eldest son* of B. At the death 
of the testATMir, B has no son The bequest is void 

(б) A^L^ti^^queathb i,oao rupees to B for life, and after hts death to the 
eldest son'*! t' c. At the death of the testator, C had no son. Afterwards, 
during thi^l . e of B, a son is born to C. Upon B's death, the legacy goes 

Am. Of* MAM (BlCI . 


to Cs SOAe 
(c.) A‘“ 
eldest boo^ 


lof 


,<*ueaths i,oao rupees to B for life, and after his death to the 
At the death of tl^ testator, C had no son; afterwards, 

D dies, then B dies. 


'dunng thi^ of B, a son named O is born to C. 

’ne (be representative of D. 

(d.) * ',|| f |ueaths his estate of Green Acre to B for life, and at his 
deceue ti iifl “oldest son* of C Up to the death of B, C has had no son. 
The b«qu;. m io^'a eldest son Is void. 

(«} j -queaths 1,000 rupees to the eldest son* of C, to be paid to 
him afteri 1 death of B At the death of the testator, C has no son, but 
a SOB u : wards born to him dunng the life of B, and is alive at B’s 
death. ' m is entitled to the 1,000 rupees. 

loV^I ^Vhere a bequest is made to a person not in existence at 
Bcquesiiidcwpersjn not in tbe lime of the testator s deatn, subject 
eaistenctl sidedisutoi’a d«atb to a prior bequest contaiaed in the will, 
subject tt ;lieqtt<r bequest the later bequest shall be void unless It 
compri^ whole of the remaining interest of tue testator in the 

nittsirattoas. 


J chin 
1 1 holly, 

v* ) < 'I ty IS bequeathed to A for his life, and after his death to his 
cMe* sou A fuUife, and after the death of the latter, to bis eldest son At 
toe tiine iilioth'^ testator's death, A has no son. Here the bequest to A’s 
eldebt sunUrea (^equeit to a person not in existence at the testatoc's death. 
It IS not a .lesambt of th- whole interest that remains to the testator. The 
‘bequest to f,f naiddest son for his life is void. 

(4)X.»cI4 
6anght«i. i, 

..i* the! 


13 bequeathed to A for his life, and after his death to his 
[urvives the testator. A has daughters, some of whom were 


du Wills Act (XXI of 1870), s. 6 (which is reproduced 
as foot.aoh, 7 * ^ 23. 
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ST\5IP 


SCHEDULE r. — coniinutd. 


Dbscription 01' Instrument 


Proper STAMP-oury. 


“e*" AGREEMENT RELATING 
TO DEPOSIT OF TITLE- 
DEEDS. PAWN OR 


PLEDGE, that is to say, any 
instrumeot evidencing an agree- 
ment relating ta-~ 


(i) the deposit of title-deeds or instru- 
ments constituting or being 
evidence of the tide to any pro- 
perty whatever (other than a 
marketable security), or 


(a) the pawn or pledge of moveable 
property, 


where such deposit, pawn or pledge has 
been made by way of security for the 
repayment of money advanced or to be 
advanced bv way of loan or an existing 
Of future debt— 


(a) if such loan or debt is repayable 
on oemand or more than 
three months from the date 
of the instrument evidencing 
the agreement. 


The same duty as a Bill of Ex' 
change [No. 13 (h)] for the 
amount secured 


(h) if such loan or debt is repayable 
not more than three months 
from the date of such instru- 
ment 


Half the duty payable on a Bill 
of Exchange [No. 13 (d)] for the 
amount secured 


Exemption 


Instrument of pawn or pledge of goods if unattested ” 


y. APPOINTMENT IN EXECU- 
TION OF A POWER, whe- 
* ther of trustees or of property, 
moveable or immoveable, where 
made by any writing not being 
a Will aeo ••• ••• 


Fifteen rupees 


■ • Article 6 has been substituted for the original by Act XV. of 
1904, a. 8. 
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Illusirahons. 

(a ) A sum of money is biqueathed to A, to be p^d to him at che 
age of iS, and, it he shall die before he attains that age, to B. A takes a 
vested interest in the legacy, subject to be divested and to go to B in case 
A shall die under 18. 


(A) An estate is bequeathed to A, with a proviso that, if A shall 
dispute the competency of the testator to make a will, the estate shall 
go to B A disputes the competency of the testator to make a will The 
estate goes to B 

(c } A sum of money is bequeathed to A for life, and after his death to 
B, but, if B shall tben be dead, leaving a son, such son is to stand in the 
place of B B takes a vested interest in the legacy, subject to be divested 
if he dies leaving a son in A's lifetime 

(d ) A sum of money is bequeathed to A and B, and if either should 
die during tne llte of C, then to the survuor living at the death of C. A 
and B die before C The gift over cannot take effect, but the repre- 
sentative ot A takes one-halE of the money, and the representative of B 
takes the other half 

(fi ) A bequeaths to B the interest of a fund for life, and directs the 
\ fond to be di vided at her death equally among her three children, or such 
of them as shall be living at her deatn All the children of B die in B’s 
1 lifetime The bequest over cannot take effect, out the interests of the 
^ children pass to their representatives 

119 . An nUeiiof bequest of the kind contemplated by the 
Condition must be strict- last preceding section cannui take effect 
]y fulfilled. unless the condition is strictly fulfilled. 

JUustraitons. 


(« ) A legacy is bequeathed to A with a proviso that, if he marries 
without the consent of B, C, and D, the legacy shall go to E D dies 
Even if A marries without the consent of B and C, the gift to E does not 
take effect. 


Ifi' Alegaigf is bequeathed to A with a proviso thdt, if he marries 
without the consent of B, the legacy shall go to C. A marries with the 
consent of B. He afterwards becomes a widower, and marries again wirh- 
out the consent of B. The bequest to C does not take effect ^ 


(c.) A legacy is bequeathed to A, to be paid at iS ot marriage, with a 
proviso that, it A ^es under 18 or marries without the consent of B the 
'legacy shall go to C. A marries under j8 without the consent of B Tha 
equest to C takes effect. 


» Original bequest rot af- 120- If the ulterior bequest be not 
fected by invalidity of se- valid, the Original bequest is not affect- 
cono- ed by it. 

ActX, 1865.— s. 
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STAMP. 


SCHEDULE I.- 

—eoHlinued, 

DbSCRIPTIO.'I of Instrumbnt. 

* 

Proper Stamp-duty. 

zo. ARTICLES OF ASSOCIA- 
TION OF A COMPANY. 

Twenty-five rupees. 

Exemption. 


Articles 0/ any Association not formed 
for profit and registered under 
section 26 of the Indian Companies 
Act, 1S82.* 


Sea also Memorandum of Associa- 
tion OF A Company (No. 39 h 


zi. ARTICLES OF CLERK- 
SHIP or contract whereby any 
person first becomes bound to 
serve as a clerk in order to his 
admission as an attorney in any 
High Court ... 

! 

Two hundred and fifty rupees. 

ASSIGNMENT See Conveyance 
(N o 2j), Transfer (No. tfa), and 
Transfer of Lease (No. 63), as 
ike ease may be. 


ATTORNEY. See Entry as an At- 
TORNEY (No 30) and PowEr-of- 
Attorney (No, 48). 


AUTHORITY TO ADOPT. See 
Adoption Deed (No. 3). 



* Act VLofiSBz. 
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128> Where a bequest Is made with a condition superadded 
that, unless the legatee shall perform a 
certain act, the sub]ect*matter of the be* 
quest shall go to another person, or the 
bequest shall cease to have effect, but no 
time is specified for the performance of 
the act, if the legatee takes any step 
which renders impossible or indefinitely postpones the performance 
of the act required, the legacy shall go as if the legatee had died 
without performing such act. 


Result of legatee render* 
ing impossible or indefinite- 
ly postponing act for which 
no time specified, and on 
non-performance of which 
subject-matter to go over 


Illussraiions. 

f||LS.\ (o } A bequest is made to A with a proviso that, unless he enters the 
army, the legacy shall go over to B A taaes hcly orders, and thezeoy 
renders it impossible that he should fulfil the conuition. B is entitled to 
receive the legacy. 

(£ ) A bequest is made to A, with a proviso that it shall cease to have 
any effect if he does not marry fi's daughter.^ A marries a snanger, and 
thereby indefinitely po stpoues the fnlSiment of the condition. The bequest 
ceases to have effect. 


124. Where the nil! reqnires an act to be performed by the 
Performance of condition, legatee within a specified time, either as 
precedent or subsequent, a condition to be fulfilled before the 
within specified time. legacy is enjoyed, or as a condition upon 

the non-fulfilment of whicb tne subject-matter of the bequest ^ to 
go over to another person, or the bequest is to cease to have effect, 
the act must be peiformed within the time specified unless the per- 
formance of It be prevented by fraud, in which case sucn funner 
Further time in case of time shail be allowed as shall be requisite 
to make up for the delay caused by such 
fraud. 
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STAUP. 


SCHEDULE 1. — continued. 


Description op Instruubnt 


Proper StamP'Di/tt. 


S3. BILLOFEXCHANG£~m»/<;. 




If drawn 

If drawn 








in set of 

in set of 





If drawn 

two, tor 

three, for 

lb) iv/im payable Otherwise than on 

SI 

nely 

each part 

each part 

demand, but not more than 




of the 

of the 

one year after date or sight — 





set 


set. 





Rs 

As 

p 

Rs 

As 

p. 

Rs. As. P. 

if the amount of the 

bill or Rs 








note does not exceed 

300 

0 

2 

0 

0 

1 

0 

010 

if it exceeds Rs. 200 and does 









not exceed 400 

0 

4 

0 

0 

a 

0 

0 3 0 

Do. 

400 

do. 

600 

0 

6 

0 

0 

3 

0 

0 3 0 

Do. 

6 oq 

do 

1,000 

0 

10 

0 

0 

5 

0 

040 

Do 

1,000 

do 

1,200 

0 

13 

0 

0 

6 

0 

040 

Do. 

1,300 

do 

1,600 

1 

0 

0 

0 

8 

0 

060 

Do. 

1,600 

do. 

s,Soo 

1 

8 

0 

0 

13 

0 

0 

to 

0 

Do. 

3,500 

doo 

5,000 

3 

0 

0 

1 

8 

0 

too 

Do. 

5,000 

do> 

7,500 

4 

8 

0 

3 

4 

0 

180 

Do. 

7.500 

do. 

10,000 

6 

0 

0 

3 

0 

0 

3 0 0 

Do. 

10,000 

da. 

15,000 

9 

0 

0 

4 

8 

0 

300 

Do, 

15,000 

do. 

20,000 

12 

0 

0 

6 

0 

0 

400 

Do, 

20,000 

do. 

25,000 

15 

0 

0 

7 

8 

0 

500 

Do. 

35,000 

do. 

30,000 

18 

0 

0 

9 

0 

0 

6 0 0 

and for every addtiioual Ra 

10,000 








or part 

thereof 

in excess of 








' Rs. 30,000 

1 1 



6 

0 

0 

3 

0 

0 

a 0 V 
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fond, or so much of it fts has not been exhausted upon the objects 
contemplated by the will, remains a pari of the estate of the testator t 

Ithalratimu. 

(a ) A directs that his trustees shall invest a sum of money in a parti* 
cular way, and shall pay the interest to hts son for life, and, at his death, 
shall divide the principal amon^ his children * the son dies without having 
ever had a child. The fund, aSter the son's death, belongs to the estate a 
the testator. 

(6.) A bequeaths the residue of his estate to be divided equally among 
his daughters, with a direction that they are to have the interest only during 
their lives, and that, at their decease, the fund shall go to their children 
The daughters have no children. The fund belongs to the estate of the 
testator. 


PART XVIIP* 


Of Bequests to ak Executor. 


128. If a legacy is bequeathed to a person who is named an 


Legatee named as execut- 
or cannot take unless he 
shows intention to act as 
executor. 


executor of the will, be shall not take 
the legacy unless he proves the will, or 
otherwise manifests an intentioa to act 
as executor. 


Illustration, 

A legaiy is given to A, who is named an executor. A orders the 
funeral according to the directions contained in the will, and dies a few 
days after the testator, without having proved the will s A has manifested an 
intention to act as executor. 


the wills ofiHindus, Jainas, Sikhs, and 
Buddhists in the Lower Provinces of Bengal, and in the towns of 
and Bombay.— the Hindu Wills Act (XXI. of 1870), s a. 


SfAMP. 


€o 

SCHEDULE I. — couiinutd. 


Dbscsiptioh of Instrumbmt. 

Proper Stamp-ostv. 

1 

Sji 


1 

1 

1 

akere the amount or 
does not escceed Rs. 

value secured 

XO eea 

Two annas. 

When it exceeds Rs. lo and does not 
exceed Rs. 50 ... 

1 

Four annas. 

Do. 

so 

do^ zoo 

Eight annas 

Do, 

too 

do. aoo ... 

' One rupee. 

Do, 

aoo 

do 300 ... 

One rupee eight annas 

Do. 

300 

do. 400 ... 

Tao rupees. 

Do. 

400 

do $00 , . 

Tw rupees eight annas 

Do 

$00 

do 600 .. 

1 Three rupees. 

Do. 

600 

do. 700 ... 

* Three rupees eight annas 

Do. 

700 

do 800 ., 

Four rupees 

Do. 

800 

do. goo ... 

Four rupees eight annas. 

Do, 

goo 

do. tfioo ... 

Five rupees. 

and for every Rs. 500 or part thereof 
in excess of Rs. {,003 

Two rupees eight annas. 

See ADMi.*«tsTRATioM Bond CNo. aj, 
Bottomrv Bond (No. 16}, Cus- 
toms Bond (No. s6), Indhmnity 
Bond (No. 34 ), Respondentia 
Bono r^Vo. s6J, Sbcuritv Bond 
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Each of these legacies is specific. 

( 4 ) A, having Government promissory notes for 10,000 rupees, be- 
queaths to his executors "Government promissory notes for loooo rupees 
in trust to sell ” for the benefit of B : 

The legacy is specific 

{c ) A having property at Benares, and also in other places, bequeaths 
to B all his properly at Benares : 

The legacy is specific. 

(d) A bequeaths to B— 

bis bouse in Calcutta ; 

his xamindari of Rampur ; 

his taluq of Ramnagar, 

his lease of the indiga^factoiy of Salkya ; 

an annuity of 500 rupees out of the rent-t of bis zamindari of W : 

A directs his zamindari of X. to be sold, and the p'oceedsto be in\est- 
ed for the benefit of B i 


Each of these bequests is specific. 

(e) A, by hb will, charges his zamindari of Y nith an annuity of t,ooo 
rupees to C during his life, and subject to this charge he bequeaths the 
zamindari to O ; 


Each of these bequests is specific. 

(/) A bequeaths a sum of money— 

to buy a house in Calcutta for B, 
to buy an estate 10 zilla Faridpur forB 
to buy a diamond ring for B , 
to buy a horse for B| 

to be invested in shares in the Bank of Bengal for B , 
to be invested in Government secarities for B 
A bequeaths to B— 

"a diamond-ring;’’ 

"a horse; ” 

" 10,000 rupees worth of Government securities , ” 

“ an annuity of $00 rupees , ’’ 

"3,000 rupees to be paid la cash , ’’ 

"so much money as will produce 5,000 rupees four per cent 
Government secunties." ^ 


These bequests are not specific. 

(g ) A. having property in England and property in India, bequeaths'a 
legacy to B, and directs that it shall be paid out of the property which he 

^ a to C. and dii^s that it 

shall be paid out of the property which he miy leave » England . 

No one of these legacies is specific. 


180. Where a sum certain is bequeathed, the legacy is not 
Bequest of sum certain specific merely because the stocks funds 
where stocks, &c , in which or securities in which it is invested are 
invested are described described 10 the will. 
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S7AHP. 


SCHEDULE \,-^onimued. 


Description of Instrombnt. 

Proper Stamp-dutv. 

17. cancellation— MM irf. 


Ste also Rblbasb C^o Ss), Rbvo* 
CATION OF SBTTLBUBNT^iVi 0 . 5 ^R^i 
SURXSNDBR OF LbASB fNo 6tJ, 

Revocation of Trust C^o. 64B). 


x& CERTIFICATE OF SALE (m 
respect of each property put up as 
a separate lot and sedd) granted 
to the purchaser of any property 
sold by public auction Iw a Civil 
or Revenue Court, or Collector 
or other Revenue-officer— 


(a) vihere the purehase^toney does 
not exceed Rs. so 

Two amas. 

i 

1 

(b) inhere the ptirekase-maney ex- 
ceeds Rs so, but does not 
exceed Rs* s^*** ,«« 

i 

Four annas. 

(ej tn any other ease 

The same duty as a Conveyance 
(No. ay} fora consideration 
equal to the amount of the pur- 
chase-money only. 

10. CERTIFICATE OR OTHER 
DOCUMENT evidencing the 
right or title of the holder there- 
oC or any other person, either to 
any shares, scrip, or stock in or of 
any Company osather 

body corporate, or to bscome pro- 
pcietor of shues, scrip, or stock 
in or of any suck Company or 
body *•< <14 — • ••• 

One anna. 
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jUudralions. ^ 

(a ) A, having; a lease of a house for a tenn of years, 1$ of which was 
nnexpired at the time of his death, has bequeathed the lease to B for his 
•life, and, after B's death, to C B is to enjoy tne property as A left it, 
although, if B lives for 15 jears, C caa take nothing under tne bequest. 

(6.) A haring an annuity during the life of B, bequeaths it to C 
his life, and. after C's death, to D. C is to enjoy the annuity as A left 1^ 
although, if B dies before D, D can take nothing under the oequesc. 

185. Where property comprised in a bequest to two or more 
Sale and investment of persons m succession IS not specifically 
proceeds of property be* bequeathed, it shall, in the absence OE 
queathed to two or more any direction to the contrary, be sold, 
persons in succession. tjjg proceeds of the sale shall be 

invested in such securities as tne Htgn Court may, by any general 
rule to be made from time to time, autnorize or direct, and the 
fund thus constituted shall be enjoyed by the successi\a legatees 
according to the terms of the will. 

IBustraSiotm. 

A, having a lease for a term of years, bequeaths “all his property'' to 
B for life, and after B’s death to C The lease must be sold, and the pro- 
ceeds invested as stated m the text, and the annual income arising from the 
fund IS to be paid to B for life. At B's death the capital of the fond is to be 
paid to C 

Where deficiecty of assets 180. If there be a deficiency o£ 

to pay legacies, specific lega- assets CO pay legacies, a specific legacy 
cy not to abate with general is not liable to abate with the genexu 
legacies. - legacies. 


PART XX.* 

Of DsMONSTRATlTa LsstciES. 

187. Where a testator bequeaths a certain sum of money or 
Demonstrative legacy de- a certain quantity of any ocher commo> 

dity, and refers to a particular fund or 
stock so as to consitute the same the primary iuud or stock out of 
which payment is to be made, the legacy is said to be demons- 
trative. 

* Phrt XX. applies to the wills of fizndus, Jainas, Sikhs, and Buddhists 
in the Lower Provinces of Bengal, and in the towns ot and Bom- 

b3y.~5'ee the Hmdu Wills Act (XXL of iSyo}, s. 2. 
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STAUP. 


SCHEDULE li—conhmud. 


Descsiptioh or Instsuuent. 

Proper Stamp-duty 

2^ CONVEYANCE-ctfft^i. 


where the amount er value of the 
consideration for such conveyance 
as set forth therdn does not esc* 
ceed Rs 50 ... ... 

Eight annas. 

where it exceeds'Rs 50 bat does not 
exceed Rs too 

One rupee. 

Da. too do, 200 

Two rupees 

Do. 200 do. 300 

Three rupees 

Do, 300 do. 400 

Four rupees 

Do. 400 do, 500 

Five rupees 

Do 500 do. 600 

Six rupees. 

Do. 600 do TOO 

Seven rupees 

Do. 700 do, 800 

Eight rupees 

Do, 800 do 900 

Nine rupees. 

Do. 900 do, 1,000 

Ten rupees. 

and for every Rs 500 or part 

thereof in excess of 1^ s,ooo 

Fire rupees 

Euempiiott, 


Assignment of copyright by entry 
made under the Indian Copyright 
Act, 1847,* section 


CO-PARTNERSHIP DEED 
—See PABTHS2SB1P (iVo. 40}. 



* Act XX. of i 847 > 
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PART XXL* 

Of AsicaipriOH o? Lsgacies. 

189. If anything which has been specifically bequeathed does 
not belong to the testator at the time of 
Ademption explained death, or has been converted into 

property of a different kind, the legacy is adeemed ; that is, it can- 
not take effect by reason of the subject-matter having been with- 
drawn from the operation of the will. 

Jttuxirattons, 


Ifi.) A bequeaths to B— 

“ the diamond-ring presented to him by C,*' 

'‘his gold-chain 
" a certain bale of wool 
“ a certain piece of cloth , ” 

" ail his household-goods which shall be in or about his dwell-^ 
mg house in M Street in Calcutta at the time of his death i 

A, in his lifetime,— 

sells or gives away the ring , 

converts the chain into a cap ; 

converts the wool into clodi ; 

makes the cloth into a garment , 

takes another house into which he removes all his goods t 

Each of these legacies is adeemed 
} A bequeaths to B— 

“ the sum of i ooo rupees in a certain chest , ” 

" all the horses in his stable:" 

At the death of A, no money is found in the chest, and no horses in 
the stable The legacies are adeemed 

(r.) A beqneaths to B certain bales of goods. A takes the goods with 
him on a voyage. The ship and goods are lost at sea, and A is drowned. 
The legacy is adeemed, 

140. A demonstrative legacy is not adeemed by reason that* 
Non-ademption of demon- tb® property on which it is charged by 
strative legacy. the Will does not exist at the ume of the 

death of the testator, or has been converted into property of a- 
different kind . but it shall, m such case, be paid out of the general 
assets of the testator. 


* Part XXI. applies to the wills of Hindus, Jamas, Sikhs and Bud- ' 
dhists in the Lower Provinces of Bengal, and in the towns of Madras and 
Bombay —See the Hindu Wills Act (XXI. of 1870), s. a. 
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STAMP. 


SCHEDULE \,-—tonitnuei. 


Description op Instrument. 

Proper Stamp<ddty. ' 

2 S- COUNTERPART OR DUPLI- 
CATE-comW. 


Exemptunu 


Coanterpart of any lease granted 
to a cultivator mhen such lease 
IS exem^edfrom duty 


2,6. CUSTOMS BONO-^ 


(a) where the amount does not ex- 
eee.i Rs. j,ooo 

The same duty as a Bond [No 
amount. 

(5) tn any other case . . ... 

Five rupees. 

27 DEBENTURE {.whether a mort - 1 
gage debenture or not), bemg a 
marketable security transferable 
by delivery, or by endorsement, or 
by separate tiisirumetU of transfer 

The same duty as a Bond [No 
IS) far the same amount. 

Extian titan — The term Deben- 
iute mcludes any interest- 
coupons attached thereto, but 
ike amount of such coupons 
shall not be tueluded tn eslt- 
mattng the duty 

1 

Exemption 


A Debenture issued by an in- 
corporated Company or other 
body corporate tn terms of a 
registered Mortgage deed, 
dmy stamped tn respect of 
the full amount of debentures 
to betssued thereunder, where- 
by the company or body bor- 
rowing makes aver, in whole 
or m pari, their property to 
Trustees for the benefti of the 
Debenture-holders provided 
that the debentures so issued 
are expressed to be issued 
tn terms of the said Mort- 
gage-deed, 

•> ^ f - 

- V . " ** * • - 

1 
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144 Where a portion of a fond is specifically bequeathed to 
Order of payment where one legatee, and a legacy charged on 


the same fund is bequeathed to another 
legatee, if the testator receives a portion 
of that fund, and the remainder of the 
fund IS insufficient to pay both the spe* 
cific and the demonstrative legacy, the 
specific legacy shall be paid nrst, and 
the residue (if any) of the fund shall be 
applied, so far as it will extend, in payment of the demonsirabve 
legacy, and the rest of the demonstrative legacy shall be paid out 
of the general assets of the testator. 


portion of fund specifically 
bequeathed to one legatee, 
and legacy charged on same 
fund to another, and testa- 
tor having received portion 
of that fund, remainder in- 
sufficient to pay both le- 
gacies. 


lUustraiten. 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to 
him from W He also bequeaths to C 1,000 rupees to be paid out of the 
debt due to him from W A afterwards receives 500 rupees part of that 
debt, and dies leaving only 1,500 rupees due to him from W Of these 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C. 
C IS also to receive 500 rupees out of the general assets of the testator. 

Ademption where stock 145. Where stock, which has been 
specifically bequeathed does specifically bequeathed, does DOC exist 
not exist at testaciC '3 death, at the testator’s death, the legacy is 

adeemed. 


\ Illusiralton. 

A bequeaths to B— 

“ his capital stock of 1,000/ in East India Stock , " 

“his promissory notes of the Government of India for 10000 
rupees in their four per cent loan '' ’ 

A sells the stock and the notes The legacies are aduB inad 


145. Where stock, 

Ademption pro ianta 
where stock, specifically 
bequeathed, exists in part 
only at testator's death 


which has been specifically bequeathed, 
does only in part exist at *the testator’s 
death, the legacy is adeemed so far 
as regards that part of the stock which 
has ceased to exist. 


Illustration. 


A bequeaths to B' "his 10,000 rupees in the <:• ner cent loan nf fi... 
Government of India" A sells' one-hllf cf hut iSoS^runSs in “hS jSn 
in question. One-half of the legacy is adeemed. ^ 
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STAMP. 


SCHEDULE I. — conimutd. 


Description of Instrument. I Proper Staup>outt 


DOWER — • Iwirumeni of. Set 
Settlement (No s^J, 


DUPLICATE — See Counter- 
part (No. 2 SJ‘ 


30. ENTRY AS AN ADVOCATE. 
VAKIL, OR ATTORNEY 
ON THE ROLL OF ANY 
HIGH COURT in exercise of 
powers conferred on such Court 
by Letters Patent or by the Legal 
Practitioners Act, 1884*— 


(e) in the case of an Advocate or 

Vakil ... ... Five hundred rupees ^ 

(fi) in the case of an Attorney ... Two hundred and fifty rupees!. 


Exemption, 

Entry of an advocate, vakil, or at- 
torney on the roll of any High 
Court when he has previous- 
ly been enrolled in a High 
Court. 


t t t 


31 EXCHANGE OF PROPER- The same as a Conveyance (No. 

TY.— Instrument of 33) for a considendion equal 

to the value of the property of 
greatest value as set forth m 
such instrument. 


♦ Act IX. of 1884. 

t Here the entry " Equitable Mortoaob 

1904, s. 8 ( 3 ). 


” is omitted by Act XV. 


of 







of X8ti5.] ISDIAN SUCCESSION ACT. 6$ 

but, if he mixes it up with the general mass ,oE his proper^, 
the legacy is adeemed. 

[Illusiraiion. 

A bequeaths to B whatever sum may be lecmved from his claim on C. 
A receives the whole of his claim on C, ar d sets it apart from the general 
mass of his piopeny. The legacy is not adeemed. 

150. Where a thing specifically bequeathed undergoes a 
Change by operation of change between the date of the will and 

law of subject of specific be- the testator's death, and the change takes 
quest between date of mil place by operation of law, or in the 
and testator’s death. course of execution of the provisions of 

any legal instrument under which the thing bequeathed was held, 
the legacy is not adeemed by reason of such change. 

[Illustrations, 

A bequeaths to B “all the money which he has in the 5] per cent loan 
of the Government of India." The securities for the 5^ per cent, loan ars 
converted during A’s lifetime into five per cent, stock 

A bequeaths to B the sum of 2,ooof. invested in consols in the names 
of trustees for A. The sum of a,ooof is transferred 1 ^ the trustees into 
A’a own name : 

A bequeaths to B the sum of 10,000 rupees in promissory notes of the 
Government of India, which he has power, under bis marriage settlement, to 
dispose of by will Afterwards, m A’s lifetime, the fund is converted into 
consols by virtue of an authoniy contained in the settlement . 

No one of these legacies has been adeemed. 

151. Where a thing specifically bequeathed undergoes a 
Charge of subject wiifa- change betneen the date of the will and 

out testator’s knowledge. the testator’s death, and the change tnlrg a 
place without the knowledge or sancuon of the testator, the legacy 
is not adeemed. 

Illustration. 

A bequeaths to B “ all his three per cent consols " The consols are, 
without A’s knowledge, sold by his agent, and the proceeds converted into 
Bast India Stock. U his legacy is not adeemed. 

Stock specifically be- 152. Where stock, which has been 
queathed, lent to third party specifically bequeathed, is lent to a third 
ah*!fd *** condition that it shall be re- 

^ ' ■ placed, and it is replaced accordingly, 

the legacy is not adeemed. 
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STAMP. 


SCHEDULE l,-~conHmed. 


Description op Instrumbnt. 

Proper Stamp-duiv. 

33. GIPr— Instrument of, >10^ bettt^jx. 
SRTTLitMBNT {No $8) OR WiLL 
or Transfer {No tfaj. 

The same duty os a Conveyance 
(No 23) for a consideration 
equal to the value of the pro- 
perty as Set forth in such instru- 
ment. 

HIRING AGREEMENT or agrees 
mentfor service ~~See Agrbbmbnt 
{No 5 ). 


34. INDEMNITy.BOND 

The same duty as a SecuriLy-bond 
(No 57) for the same amount 

1 

INSPECTORSHIP-DEED. — See 
COMPOSITION-DBBD {No SS) 


INSURANCE PoLicv of In- 
surancb {No, 47). 

1 

35. LEASE, including an under-lease 
or sub-lease and any agreement 
to lei or sublet— 


(a) where, by such lease, the rent 
is fixed, and no premium is 
paid or delivered— 


(i) where the lease purports to be 
for a term of less than one 
year. 

The same duty as a Bond (No. 
f for the whole amount pay- 
able or deliverable under such 
lease. 
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llluairations, 

i 

{0 ) A, having contracted in general terms for the purchase of a piece 
of land at a certain price, bequeaths it to B, and dies before he has paid the 
purchase money. The purchase money must be made good out of A's assets. 

(i ) A having contracted for the purchase of a piece of land for a cer* 
tain sum of money, one-half of which is to be paid down and the other half 
secured by mortgage of the land, bequea'hs it to B, and dies before he has 
paid or secured any part of the purchase-money. One-half of the purchase- 
money must be paid out of A’s assets 

158 . Wiiere there is a baqusst of any interest in immoveable 
Exoneration of legatee’s property, in respect of which payment 
immoveable property for m the nature of land-revenue or in the 
which land-revenue or rent nature of rent, has to be made penodi- 
payable periodically. cally, the estate of the testator shall (as 

between such estate and the legatee) make good such payments or 
a proportion of them up to the day of bis death. 

Ulmirattm, 

A' bequeaths to B a house, in respect of which 36$ rupees are payable 
annually by way of rent A pays hts rent at the usual time, and dies 25 
days after A’s estate shall make good 25 rupees m respect of the rent. 

157 . In the absence of any direction in the will where there 
Exoneration of specific le- is a Specific bequest of stock in a joint- 
gatee’s stock m jomt-stock stock company, if any call or other pay- 
company ment |g (Hyg fj-gm the testator at the tim" 

of his death in respect of such stock, such call or payment shall, 
as between the testator’s estate and the legatee, be borne by such 
es’ate; but, if any call or other payment shall, after the testator’s 
death, become due in respect of suen stock, the same shall, as oe- 
tween the testator’s estate and the legatee, be borne by the legatee 
if he accept the bequest. 

llluitrattons. 

(a ) A bequeathed to B his shares in a certain railway. At A's dMfh 
there was due from him the sum of 5^. in respect of each share, being the 
amount of a call which had been duly made, and the sum of 5s. in respect 
of each share, being the amount of interest which had accrued due in re- 
spect uf the call. These payments must be borne by A’s estate. 

{b) A has agreed to t-ike 5 s shares in an intended joint-stock company, 
and has conuacted to pay up 5/ in respect of each share, which sum must 
be paid before his title to the shares can be completed. A bequeaths these 
shares to B The estate of A must make good the payments which were 
necessary to complete A’s title. 

(c ) A bequeaths to B his shares in a certain r^lway. B accepts the 
legacy. After A’s death, a call is made in respect of the shares B must 
pay the call. 

^ Act X., 1865.— 6. 
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STAMP. 


SCHEDULE L--continued, 


Description of Instrument. 

Proper STAup>i}UTy 

35. 'Leasi—conid. 

1 


1 

(e) where the lease is granted for a 
fine or premmm or for money 
advanced in addition to rent 
reserved 

The same duty as a Conveyance 
(No. ay) for a consideration 
equal to the amount or value of 
such fine or premium or adtanee 
as set forth in the lease, in addi- 
tion to the duty which would 
have been payable on such lease 
if no fine or premmm or advatue 
had been paid or delivered 

f 

p 

Provided that, in any case wjlien 
an agreement to lease is stamp- 
ed with the ad-valorem st.rap 
required for a lease, and a ikase 
in pursuance of such agreement 
is subsequently executed, j tbe 
duty on such lease shall not ex- 
ceed eight annas. 

i 

1 

£jcempfiofu. 


(a) Lease executed in the case of a 
cultivator, and for the purpo- 
ses of euUtvaiton itneludirtg 
a lease of trees for the prrdue- 
iton of food or drirdt) without 
the payment or delivery of 
any fine or premium, when a 
definite term is expressed, 
and such term does not exceed 
one year, or when the average 
,, annual rent reserved does not 

exceed one hundred rupees ; 

, \ 

r 


I 
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those securities B is entitled to A's Sve pet cent, promissory notes of the 
Gov..rnment of India. 

{b ) A bequeaths the interest of hts 3^ per cent, promissory notes of the 
Government of India to 6 for his life, and after hi» death to C. B is entitled 
to the interest of the notes during his life, and C is entitled to the notes 
upon B’s death 

(e ) A bequeaths to B the rents of his lands at X. B is entitled to 
the lands 


PART XXV.* 

Oc Bbquesis of Axxuiiifs. 

160 Wnere an annuity is created by wiU, the legatee is entitled 
Annuity created by will receive It for lus life Only unless & 
payable tor life only unless contrary intention appears by tne tviil. 
contrary intention appears And this rule shall not be varied by the 

circumstance tnac tne annuky is directed 
to be paid out of the property generally, or that a sum of money is 
bequeatned to be invested in the purchase of it. 


Jllus!rai-.eus, 

(а ) A bequeaths to B 300 rupees a year. B is entitled, during his life 

to receive tne annual sum of 3 jo rupees. ’ 

(б ) A bequeaths to B the sum of 300 rupees moothly. B is 
dunng his life to receive the sum of 300 rupees every month. 

{c ) A bequeaihs an annuity of 500 ruoees to B for life, and, on B’s 
death, to C B is entitled to an annuity of 300 rupees during his life. 
C, if he survives B, is entitled to an annuity of 300 rupees from B‘s death 
until his own death. 


161 . Where the will directs that an annuity shall be provided 
Period of vesting where P<srson out of tne proceeds or 

will directs that annuity be property, or Out of property generally 
provided out of proceeds of or where money IS bequeatned to b-^ m- 
property, or out of property vested in the purchase of any aaauhv 

in purchase of annuity wgacy vests in interest m the legatee, 

, he is entitled, at his option, to 

have an annuity purchased for him, or to receive the money an- 
propriated for that purpose by the will. ^ ^ 

Hindus, Tainas, Sikhs and Bud 
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STAMP. 


SCHEDULE I. — coniinued. 


39 MEMORANDUM OF ASSO- 
CIATION OF A COM- 
PANY— 

(a) 1/ accompanied by Articles of 
Assonaiton under section y] 
of the Indian Companies Act, 

1882* ... I Fifteen rupees. 

{b) 1/ not so accompanied Forty rupees. 

Exemption 

Memorandum of any Associa 
iion not formed for profit, 
and registered under section 
26 of the Indian Companies 
Act, 1882 ♦ 


40 MORTGAGE-DEED, not being 
“an Aqkbbment rblating to 
Deposit op Title-deeds, Pawn 
OR Pledge CNo 6J"j: Bottomry 
Bond (No 16J Mortgage op a 
Crop (No 41J, Respondentia 
Bond (No s^Ji 01 Security 
Bond (No sfj — 

(a) when possession of the property The same duty as a Conveyance 
or any part of the property (No. 23) for a consideration 
comprised in such deed is equal to the amount secured by 
given by the mortgagor or such deed 
agreed to be given 

(i) when:]: possession is not given The same duty as a Bond (No. 

or agreed to be given as for the amount secured by such 
aforesaid, deed. 



Proper Stamp-duty. 


Description of Instrument 


* Act VI of 1882 , 

t The words quoted are substituted for the words " an Agreement to 


Mortgage" by Act XV. of 1904, s 8 {4} 

X Here the words “ at the time of execution are omitted by 
of 1904, ibid 


Act XV. 


f 
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7l/ustratio/t. 

A, by articles entered into in contemplatioa oE his matriage with B| 
coveoantM that he would pay to each of the daughters of the m ended 
marriage a portion of ao.ooo rupees on her marriage. This covenant 
having been broken, A bequeaths 20,000 rupees to each of the married 
daughters of himself and B. The legatees are entitled to the benefit of 
this bequest in addition to their portions 

166 . No bequest shall be wholly or partially adeemed by a 
No ademption by snbse* subsequent provision made by settle* 
quent provision for legatee meat or Otherwise for the legatee. 

Ulusbrahotts. 

fn ) A bequeaths 20,000 rupees to bis son B He afterwards gives to B - 
the sum of 20,000 rupees. The legacy is not thereby adeemed. 

( 4 .) A bequeaths 40,000 rupees to B, his orphan niece whom he had 
brought Up from her infancy. Afterwards, on the occasion of B’s omr* 
•mge, A settles upon her the sum of 30,000 rupees. The legacy is not 
toereby diminished. 


PART XXVII.’* 

Of EutcTioM. 

167. Where a man, by his will, professes to dispose of some- 
Circurostences in which thing which he has no right to dispose 

election takes place, of, the person to whom the thing belo^s 

shut elect cither to confirm such disposition, or to dissent from it 
and, m the latter case, he shall give up any benefits which may 
have been provided for hun by the will. 

168. The interest so rdinquished shall devolve as if it had 
Devolution of interest re- not been disposed of by the will in 

hnqnished by owner. favour of the legatee^ subject, nevertfae- 
less, to the charge of making good to the disappointed legatee 
the be given to him by 


T whether the testator does or does 

Testator’s belief as to his not befaeve that which he professes to 

dispose of by his will to be his own. 


ownership immaterial. 


S’ ’-'""’. !“»“• Sjto. “i 
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STAMP, 


SCHEDULE \.-amiinued. 


Description op Instrument. 

Proper StamP'DUty. 

40. MORTGAG£-OEEO-~co»Wd. 


« « « 


4t. MORTGAGE OF A CROP. *«- 
eluding any ittsirumtui eoidenc- 
tng an agreanuni to secure the 
repayment 0/ a loan made upon 
any mortgage o/a crop, sahether 
the crop is or is not in existence 
at the time 0/ the mortgage'-^ 


(o) when the loan is repayable not 
more than three months from 
the dale 0/ the instrument-— 


for ovory sum securod not exceeding 
SOO «•« ee^ •* •• 

One anna 

and for every J?s, 300 or part thereof 
secured in eveess of Rs 300 ... 

One anna 

(b) when the loan is repayable more 
than three months, but 
not more than “ eighteen 
months " t from the date of 
the instrument — 


• for every sum secured not exceeding 

TOO ••• 

1 

“ Two atutas’‘i 

i 


V. 


* Exemption (j) in Article 40, is omitted by Act XV. ol 1904, s 8 W* 
t These words have been substituted for the words “otiejrear by Act 
of 1906, s 7 (2). „„ , 

$ Substituted for “four annas" by s. 8 CSh Act XV. or 1904. 
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Person taking in mdivid. , 172 . A persoa wno. m h.s indl- 
ual capacity under will may, viduAl capiciiy , tsscs s, bcneiit UQuor 
in other character, dect to the will, may, in another character, elect 
take in opposition to take in opposition 10 the will. 

Uluslralton 

The estate of Sultanpur is settled upon A for life, and after his death 
upon B A leaves the estate of Sultanpur to D, aud 2,ooo rupees to B and 
1,000 rupees to C, who is B's only child B dies intestate shortly after 
the testator, without having made an election C takes out administration 
to B, and as administrator elects to kee,i the estate of Sultanpur in opposi» 
tion to the will, and to relinquish the legacy of 2 ,ooo rupees C may do 
this, and yet claim his l^acy of i/)Oo rupees under the will 

Exapliott ii> iht Six Iasi rtUis. — Where a particular gift is 
expiessed m the will to be m lieu of something belonging to the 
legatee, which is also in terms disposed of by the will, if the legatee 
claims (hat thing, he must relinquish the particular gift, but he is 
not bound to relinquish any other benefit given to him by the will. 


Illustration 

Under A’s marriage-settlement his wife is entitled, it she survives him, 
to the enjoyment of the estate of Sultanpur during her life A, by his will, 
bequeaths to his wife an annuity of 30of during her life, m lieu of her 
interest in the estate of Sultanpur, which estate he bequeaths to his son. 
He also gives his wife a legacy of i.ooof The widow elects to take 
what she is entitled to under the settlement She is bound to relinquish the 
annuity, but not the legacy of i,000f. ^ 

173. Acceptance of a benefit given by the will consiiiutes an 
When acceptance of bene- election by the legatee to take under the 
fit given by will constitutes will if be has knowledge of his rignt to 
election to take under will elect, and of those circumstances which 
would influMce the judgment of a reasonable man in making an 
election, or if he waives inquiry into the circumstances. 

Jllust/ations. 

(a) A is owner of an estate called Sultanpur Khurd, andhasahfe- 

hi? Mn ' w if f 1 Sultanpnc Buaurg, to which, upon his death, 

his son B Will be absolutely entitled The will of A eives the estate nf 
^Itanpur Khufd to B, and the estate of Sultanpur Buzurg to C B in 
Iterance of his own right to the estate of Sultanpur Buzufg, allows C to 

the estate ^of Sultanpur 

Khurd B has not confirmed the bequest of Sultanpur Buzurg to C ^ 

A k ^ possessor of an estate called Sultannnr 

A bequeaths Sultanpur to C. and to B the residue of A? proper^? B 
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STAUF. 


SCHEDULE L—coniimed. 


DcbCRU'TJON or iNbTKUMBNr 

PnoPEit StamP'DUty. 

4 S PARTITION— Instrument of (aj 
defined by i. a (75)] 

TiiL bame duty as a Bond (No 
IS) for the amount of the value 
of tliO separated share or shares 
of the property. 


N, JO.—TIia largt'si share rematimig after the 
property is paitiUoned {or, tf there are txeo or 
more shares OJ equal value, and not smaller 
than any of the other shares, then one of such 
equal shares) shall he deemed to be that from 
which the other shares are se pirated 


Proetdeil always that— 


(a) when an instrument of partition eo> tau^iug 
an agreement to divide prt periy m severally 
is exetuted and a partition ts elfeeteJ in 
suance of such agrtemenl, the dit'y ck^ge 
able ttpsn the instrumtnt efeettng such piarti 
tion shall be rt dneed by the amount of jiiiiy 
paid tn respect of the first instrument, but 
shall not be less than eight annas, ' 


{b) where land is held on Revenue Settlement for 
a pt,rtod not exceeding thirty years and /i?y* 
tng the full assessment, the value for ike pur- 
pose of duty shall be calculated at not more 
than five times the annual revenue, 


(c) whore a final order for effecting a partition 
passed by any Revenue aiiihonty or any Civil 
Court, or an award by an arbitrator directing 
a partition, is stamped with the stamp reqtar- 
ed for an ittstr,meni of partition, and an in- 
strument of partition in pursuance of such 
order or award ts subsequently exceuted, ih 
duty on such instrument shall not exceed 
eight annas 


! 
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PART XXVIII * 


O; Gifts ik Coktssiputioh of Death. 


Property transferable by 178. A man fflay dispose, by gift 

gift made in contemplation made m Contemplation of death, of any 
of death. moveable property which he could dls« 

pose of by will. 


A gift is said to be made in contemplation of death where a 
When gift said to be made man, who is ill, and especta to die short* 
in contemplation of death. ly of his illness, delivers to another the 
possession of .any moveable proper^ to keep as a gift in case the 
donor shall die of that illness. 


Such gift resnmable. 


Such a gift may be resumed by the 


giver. 


It does not take effect if he recovers from the illness duiipg 
When it fail*. wiiich U was made ; not if he survives the 

person to whom it was made. 


Illustrations. 


la ) A. being ill, and 17 expectation of death, delivers to B to be re- 
tained by him in ca^e of A’s death— 
a watch , 

a bond granted by C to A, 
a bank'note; 

a promissory note of the Government of India endorsed in 
blank, 

a bill of exchange erdorsed in blank, 
certain mortgage-deeds: 


A dies of the illness during which be delivered these articles. 

B is entitled to— 
the watch , 

the debt secured by C’s bond , 
the bank'noce, 

the promissory note of the Government of India , 
the bill of exchange, 

the money secured by the mortgage-deeds 

(4.) A, being ill, and m expectation of death, delivers to B the key of a 
-hunk, or the I«y of a warehouse in which goods of bulk belonging to A are 
deposited, with the intention of giving him the control over the contents of 
the trunk, or over the deposited goods, and desires him to keep them in case 


(XXI.S'iSyS^ ^ Hindus.-^se the Hindu Wills Act 
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STAMP. 


SCHEDULE 



If drawn s ngly. 

If drawn in 
duplicate, foe 
each part. 

47. POLICY OF INSURANCE- 
tonid. 



(li} in any other case, m respect 
of every full sum of one 
thousand rupees and also 
any fractional part of one 
thousand rupees insured 
by the policy, 

Two annas. 

One anna 

(2) for time— 



(ill) in respect of (.very full sum 
of one thousand rupees and 
also any fractional part of 
one thousand rupees in* 
sured by the policy— 


1 

t 

where the insurance shall 
be made for any time not 
exceeding six months , 

1 

Two annas 

1 

1 

One anna 

! 

where the insurance shall 
be made tor any time 
exceeding six months 
and not exceeding twelve 
months. 

Four annas 

1 * 
Two annas; 

“ B.* — Fire Insurancs— 

I 


(r) in respect of an original policy — 



(1) when the sum insured does 
not exceed Rs 5,000 , 

Eight annas 


(11} in any other case , 
and 

(2) in respect of each receipt for 
any payment of a premium 
on any renewal of an original 
policy. 

One rupee 

a 

One-half of the duty payable in 
respect of the original policy m 
addition to the amount, if any, 
chargeable under No. 53.'' | 


* In Article 47, divisions A and B have been substituted for the orfgt- 
nal by Act Y. of 1906, s. 7 (3). ( 
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llittstrafiens. 

(ff ) A vills that C be his executor if B will not. B is appointed exe* 
Gutor by implication 

(A.) A gives a legacy to B and several legacies to other persons, among 
the rest to his danghter-inJatv,* C, and adds, ‘‘ but, should the within-named 
C be not lining, 1 do constitute and appoint B my whole and sole execu- 
trix " C is appointed executrix by implication. 

(r.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another cooicil are these words : ** I 
appoint my nephew my residuary legatee to discharge all lanful demands- 
against my will and codicils, signed of different dates '* The nephew is ap- 
pointed an executor by implicdtion 

183- Probate cannot be granted to any person who Is a minor 
Persons to whom probate Or is of unsound mind, nor to a marred 
cannot be granted. woman iriihout the previous consent of 

her husband. 

Grant of probate to set eral 184. When several executors are 

executors simultaneously or appointed, probate may be granted to 
at diiierent times them ail Simultaneously, or at difierent 

times 

Illusiratum 

A is an executor of B's ml] by express appointment and C an execufor 
of it by implication Probate may be granted to A and C at the sattia time, 
or to A first and then to C, or to C first and then to A. 

185. If a codicil be discovered after the giant of probate, a 
Separate probate of cadi- separate probate of tnat codicil may be 
cil discovered after grant of granted to the executor if it in no way 
probate. repeals the appomtment of executors 

made by the will. 

If different executors a-'e appointed by the codicil, the probate 
Procedure when difierent ol tlie will must be revoked, and a new 
executors appointed by codi- probate granted of the will and the 

codicil together 

186. When probate Las been granted to seteral executors. 
Accrual of representation and one of them dies the entire re* 
to surviving executor presentation of the testktor accrues to 
the surviMng executor or executors. 


* See s. 6, Act XXI of 1870 (the Hindu Wills Act) 
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SI AMP. 


SCHEDULE l.-^conUmud. 


DsSCRIPTION of IhSTRUMKNT. PHOt'KS STAMP-DUTY. 


47. POLICY OF INSURANCE 

-—eouM, 


(ii) if drawn in duplicate, for 

each part ... ... Three annas 


Polietet of li/e‘iusuranct granted 
by the Dirtcior-Geiteral of the 
Post Office of Indtt tn accord- 
ance wth rules for Postal Life 
Jtisurattee issued under the author- 
ity of the Govetnmint of Judta. 


E.— R.B>I^SURA^CE BY AH iNSURAKcr One-quarter of the duty payable 
Company, which has granted a in respect of the original m- 
POLICY OF SKA-iNSUKANCE, or A surance, but not less than one 
POliiCY ot FiRK INSURANCE, With anna or more than one rupee, 
another Company by way of in- 
demnity or guarantee against 
the payment on the original 
insurance of a certain pare of 
the sum insured thereby. 


General Exemption. 

(a) Letter of cover or engagement 
to issue a policy of insurance 


Provided that, unless such letter 
or engagement bears the stamp 
prescribed by this Act for such 
policy, nothing shall be claimable 
thereunder, nor shall it be avail- 
able for any purpose, except to 
compel the delivery of the policy 
therein mentioned. 
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198. When a person appointed an executor has not renounced 
Grant of admranrtrahon the executorship, letters of adminlstra* 
where executor has not re- tion shall not be granted to any other 
nounced. person until a citation has been issued 

calling upon the executor to accept or renouijce his executorship; 

except that, when one or more of several executors have proved 
a will, the Court may, on the death of the 
Exception. Survivor of those who have proved, grant 

letters of administration without citing those who have not proved. 

194. The renunciation may be made orally in the presence 
Form and effect of renun- of the Judge, or by a writing signed by 

elation of executorship. the person renouncing, and, when made, 
shall preclude him from ever thereafter applying for probate of the 
will appointing him executor. 

195. If the executor renounce, cr fail to accept, the executor* 
Procedure where execu- s^ip Within the time limited for the ac- 
tor renounces or fails to cepiance or refusal thereof, the will may 
accept within time limited, be proved, and letters of administration 
with a copy of the will annexed may be granted to the person who 
would be entitled to administration in case of intestacy,* 

Grant of administration 196» When the deceased bas- 
to universal or residuary made a will, but has not appointed an 
legatee. executor; or 

when be has appointed an executor who is legally incapable, 
or refuses to act, or has died before the testator, or before he has 
proved the will ; or 

when the executor dies after having proved the will, but be- 
fore he has administered all the estate of the deceased ,t 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed may be 
granted to him of the whole estate, or of so much thereof as may 
be unadministered. 

197. When a residuary legatee who has a beneficial interest 
Right to adminis'ratloQ survives the testator, but dies before tne 
of representative of deceae- estate has been fully aoministered, his - 
ed residuary legatee representauve has the same right to ad- - 

ministiaiion with the will annexed as sneh residuary legatee. 


* Ste s. 6 , Act XXI.of 1870 . 


t 12 B, L. R. 423 , 427 . 
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SIAIIP. 


SCHEDULE L^conitaued. 


Description of Instrument. 

Proper Stamf-dutv. 

48. POWERS-OF-ATTORNEY 
—contit 


(/) wlun given for consideralton, 
ami atiihorietng the attor- 
ney to sell any immoreable 
property : 

T/ie san,e duty as a Coiiveyauu 
f^to 23J for the aineuttt of the 
consideration. 

{g) in any other case 

1 

One rupee for each person author- 
ucd. 


N B.--Thc term" registration^'' 
includes every, operation in- 
cidental to registration tinder 
ike Indian Registration 
/577.’ 

Explanation —For the purposes of 
this article more persons 
than one, when belonging 
to the same firm, shall be 
deemed to be one person 

\ 

The same duty as a Bill of ex- 
change (No 13) according as it 
IS payable on demand or pay- 
able otherwise than on demand, 
as the case may be. 

49. PROMISSORY NOTE fos de- 
fined by section s (ss) ]— 

<0. PROTEST OF BILL OR 
NOTE that is to say, any de- 
claration in writing made by a 
Notary Public, or other person 
lawfully acting as such attesting 
the dishonour of a bill of exchange 
or promissory note ••• 

One rupee. 


* Act III. of 1877. 
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Tlho xioM be beneficiiill; entitled to the estate according to the 
rules for the distribution of an intestate’s estate: 

Provided that, uhen the mother of the deceased shall be one 
of the class of persons so entitled, she 
° shall be solely entitled to administration. 

204 . Those who stand in equal degree of kindred to the 
Title ofkindred to ads ini. deceased are equally entitled to admtni* 
stration. stration.* 

£05. The husband* surviving his wife, has the same right of 
_ , , administration of her estate as the widow 

band. 


206. When there is no per^n connected wid) the deceased 
Grant of administration by marriage or consanguinuy wiio is 

to creditor. entitled to letters of administration, and 

willing to act, they may be granted to a creditor. 

207. Where tl e deceased has left property in Brit'di India, 
Administratios where pro* letters of administration must be grant* 
pwiy left in Bnt.sh India ed according to the foregoing rules, al» 
though 1 e m?y have been a domiciled inhabitant of a country in 
which the law relaiii\g to testate and intestate succession difiers 
from the law of British India. 


PART XXX.+ 

Of Llmited Gra.\ts. 

(a .) — Grants limltd m Duration. 

208. When the will has been lost or mislaid s'nce the tesia- 
Probafe cf copy or draft tor’s death, or has been destroyed by 
oflOTtwilI wrong or accident, and not by any act 

ot the testator, and a cf py or the draft of the will has been preserv- 
ed, probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it be produced. 


* Ben. Short Motes of Cases, III 

t Compare Act V. of 1881, Ch. Ill,, with sub.paits (a) to (^. 
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STAMP. 


SCHEDULE l.—eonttnued. 


Dbscriptiok of Ikstbomeht. 


S3. RECEIPT— MaW. 


Exempitons. 


Proper Stamp-duty. 


Receipt— 


(a) endorsed on or contained in any 
instrument duly stamped, or 
exempted under the proviso 
ias 3 (tnsirumeiiis txetuted 
on behalf of ihe Government) 
acknowledging the receipt of 
the consideration-ns o n e y 
therein expressed, or the re- 
ceipt of any principal money, 
interest or annuity, or other 
pericdical payment thereby 
secured, 


(i) for any payment of money with- 
out consideration , 


^c) for any payment of rent by a 
cultivator on account of land 
assessed to Government re- 
venue, or (in the Presidencies 
of Fort St George and Bom- 
bay) of inam lands, 


(d) for pay or ailomanees by non- 
commissioned officers or sol- 
diers of Her Majesty's Army 
or Her Majesty’s Indian 
Army, when serving m such 
capacity, or iy mounted pohee- 
eonsiables. 
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215. When a minor is sole executor or sole residuary legatee. 
Administration during letters of administraiion with the will 
minority of sole executor or annexed, may oe granted to the legat 
residuary legatee. guardian of such minor, or to such otoer 

person as the Court shall think fit until tne minor shall have com- 
pleted the age of eigoieen years, at which period, and not before, 
probate ot the will shall be granted to him. 

218. When there are two or more minor executors, and no 
Administration during executor wno has attained majonty, or 
minority of seteral execu- two or more residuiry legatees, and no 
tors or residuary legatees restduiry legatee who has at'ained ma- 
jority, the grant shall be limited until one of them shall have com- 
pleted tne age of eighteen years 

217 If a sole executor or a sole universal or residuary legatee. 
Administration for use or a person who would be solely entitled 
xnd beneiit of lunatic jits to the estate Ot the intestate accordiogf 
ttbens. to the rule^ for the distribution of m- 

:states’ estates, be a lunatic, letters ot administration, with or with- 
uc the w'll annexed, as the case may be, shall be granted to the 
erson to whom the care of his estate has been committed by com- 
etent authority, or, if there be no such person, to such other person 
s the Court may think fit to appoint, for the use and benefit of the 
matic until he shall become of sound mind. 

I 

218. Pending any suit touching the vahdtty of the will of a 
Administration pendente deceased person, or for obtaining or re- 
M voking any probate or any grant of letters 

f administrauon, the Court may appoint an adm nistrator of the 
itate of such deceased person, who shall have all the rights and 
pw'crs 01 a general administrator, other than the right of distribut- 
[g such estate, and every such administrator shall be subject to 
e immediate control of the Court, and shall act under its direc- 
'in. 

(tf ) — For Special Purposes. 

' 219 If an executor be appomted for any limited purpose- 

' Probate limited to pur- specifi^ in the will, the probate sha ll be 
'ise specified m will limited to that purpose, and, if he shmiirj 

ipoint an attorney to take administrauon on his behalf, the letters- 
administration, with the will annexed, shall accordingly be 
QUea. 

/ - 


* Sic, read rules. 


ActX, 1865—7. 
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STASIF. 


SCHEDULE I.. 

— continued. 

Description of Instrument. 

Proper Stamp-duty. 

53 ' RECEIPT — concld. 


Extmpiions—cawAA. 


Provided also that this exemption 
shall not extend to a receipt 
or acknowledgment for any 
sum paid or deposited fer or 
upon a letter of allotment of 
a share, or in respect of a call 
upon any scrip or share of 
or in any tncorporaied Com- 
pany Or other body corporate 
or such proposed or intended 
Company or body^ or zn re- 
spect of a debenture being a 
marketable security. 

' 

‘'See also Policy of InsUrvnce [No 
47 -B{s)]”* 


S 4 RE-CONVEYANCE OF 

MORTGAGED PROPER- 
TY— 


(a) if the consideration for which 
the property was mortgaged 
does not exceed Rs. i,oco. 

The same duty as a Conveyance 
(No. 33) for the amount of such 
consideration as set forth in the 
Re-conveyance. 

( 6 ) in any other case 

Ten rupees. 

55. RELEASE, that is to say, any in- 
strument " (not being such a ic- 
lease as is provided for by sec- 
tion 33A} ” t whereby a person re 
nounces a claim upon another 
person or against any specified 
property— 



* This note is added to Article 53 by Act V. of 190ft s. 7 {;). 
t This parenthesis is inserted by Act XV, of jgot, s 8 (7;. 
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deceased, and giving discharges for debts dus to his estate, subject 
io the directions of the Court. 

225. When a person has died intestate, or leainng a \riU of 
Appointment, as admmis- which there is no executor willing and 
■oator, of penon other than competent 10 act, or where the executor 
.one who, under oc^nary shall, at the time of the death of such 
circumstances, would he en- person, be resident out of the province, 
titled to administration jq tfjg Court to be 

necessary or convenient to appoint some person to administer the 
estate or any part thereof, other than the person wno, under or* 
dinary circumstances, would be entitled to a grant of administia* 
ti pn. It shall be lawful for the Judge, in his discretion, having re- 
gard to consinguinity, amount of interest, the safety of the es ate, 
ana pTcbabtlity that it will be properly administered, to appoint 
such person as ne shall tnlnk fit to be administrator, 

and in every such case letters of administration may be limited 
.or not as the Judge shall think fit. 

(</.)—(?/•«//* zai?A JSActp/iou. 

22 s. Whenever the nature of the case requires that an excep- 
Ftobate or admioistra- tiou be made, probate of a will or letters 
ton With will annexed, sub' cf administration with the will annexed 
ect to exception shall be granted subject to such excep- 

tion. 

227. Whenever the nature of the case requires that an excep- 
Administration with ex- lion be made, letters of administration 

»pt«on. shall be granted subject to such exceo- 

tion. 

(e.J — Grati/s of the Rut. 

228. Whenever a grant, with exception, of probate or letters 
Probate or administration of administration, with or without the 

^ Will annexed, has been made, the oer- 

ion entitled to probate or administration of the remainder of* the 

leceased’s estate may tajke a grant of probate or letters of adminis- 
xatiOD, as the case may be, of the rest of the deceased's estate. 

(/) — Grants f Effects unadmimsterei. 

229. If the executor to whom probate has been granted have 
Grant of effects unadmi- died, leaving a pan of the testator's 

estate unadministered, a new lepresen- 
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STAMP. 




SCHEDULE l.—cotitinued. 


Description of Instrument. 

Proper Staup-outi 

57. SECURITY BOND OR MORT- 
GAGE-DEEO-con^d. 


Exempltous. 


Bond or other utstrumeni, when exe* 
cuted— 


(a) by headmen nominated under 
rules framed in accordance 
with the Bengal Irrtgaiton 
Act, 1876,* section gg, for 
the due performance of their 
duties under that Act, 


{6) by any person for the purpose 
of guaranteeing that the local 
income derived from private 
subscriptions to a charitable 
dispensary or hospital or any 
other object of public utility 
shall not be less than a spe> 
ailed sum per mensem. 

1 

(c) under No, 3~A of the rules made 
by the Governor of Bombay m 
Council under section 70 of 
the Bonday Irrigation Act, 

1S79A 

1 

(d) executed by persons taking ad 
vances under the Land Im- 
provement Loans Act 1883, t 
or the Agrteuliiiruis’ Loans 
Act, 1884. i or by their sure- 
ties, as security for the repay- 
ment of such advances; 1 

f 

* Ben Act III. of 1876 
t Bom. Act V. of 1^9. 

:i: Act XIX. of 1883. ; 
$ Act XIL of 1884. 
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attd, that the grant was obtained fraudulently by making a 
false suggestion, or by concealing from the Court something material 
to the case ; 

^rd, that the grant was obtained by means of an untrue 
allegation of a fact essential in point of law to justify the grant, 
though SUCH allegation was made in ignorance or inadvertently ; 

4 / 6 , that the grant has become useless and inoperative through 
circumstances •, 

that the person to whom the grant was made has wilfully 
and without reasonable cause omitted to exhibit an inventory or 
account in accordance with the provisions of Part XXXIV. of this 
Act, or has exhibited under that Part an inventory or account 
which is untrue in a material respect. 

* 

llttutrahons, 

(a.) The Court by which the grant was made had no jurisdiction. 

(A). The grant was made without citing patties who ought to have 
been cited 

(e.) The will of which probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to the estate of B, as his 
Evidow, but It has since transpired that she was never married to him. 

(« ) A has taken administration to the estate of B as if he had died 
intestate, but a will has bince been discovered. 

(f.) Since probate was granted, a later will has been discovered. 

{g ) Since probate was granted, a codicil has been discovered, which 
evokes or adds to the appointment of executors under the will 

(A } The person to whom probate was, or letters of administration were, 
granted has subsequently become ot unsound mind. 


PART XXXLt 

0? THJS Pbacucs in granting and rsvoeing Probatrs and 
Lexters of Administration. 

235. The District Judge shall have jurisdiction in granting 
Jurisdiction of District revoking:^ probates and letters of 
Judge in granting andre* administration in all cases within his 
yoking probates, &c. district. 


* Cl. 5 has been added 1 ^ Act VI. of i8Sg, a a. 
t Compare the Prob-'te and AdTiiD.stration Act fV. of 188O. Ch. V, 
? Set a N.-W. P. adS, 
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STASIF. 


SCHEDUJuE I. — eoniiHued. 


Description oi> Instrument. 

Proper Stamp-dutv. 

58. SETTLEMENT--fffl«#d. 


Exempitons—cooXi. 

1 

B— Revocation OF— 

i 

The same duty as a Bond {No J 
for a sum equal ioiheamd 
or value of the property (onoA 
ed as set forth in the /nstrumj 
of Relocation, bat not exceed\ 
fen rupees 

See a^so Trust (iVa, 64). 


59 SHARE WARRANTS to bear 
et issued under ike Indian Com- 
pauiss Act, iSSi* 

Three-quarters of the duty j 
able on a Cenveyanee {No 
for a constderalton equal to 
nominal amount of the ski 
specified in the warrant. 

ExempltoH. 


Share-warrant when issued by a Cent- 
panv in pursuance of the 
IndxanCempames Act, i8Ss,* 
section iO, to have effect only 
upon payment, as composition 
for that duty, to the CoiUetor 
of Stamprevenue, of— 


(ff) three quarters per centum of the 
whole subscribed capital of 
ike Company, or 


(i) if any Company, whichhaspatd 
the said duty or composition 
in full, subseqaently issues 
an addition to its subscribed 
capital — three quarters per 
centum of the additional 
capital so issued. 

* 

SCRIP.— Certificate {No ip) 



* Acl VI. oI 1882. 
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23S. The proceedings of the Court of the District Judge in 
-Proceedings oE District relation to the granting of probate and 
Judge's Court in relation to letters of administration shall, except as 
probate and administration, hereinafter Otherwise provided, be re- 
gulated, so far as the circumstaoces of the case will admit, by the 
Code of Civil Procedure.* 

239. Until probate be granted of the will of a deceased 
When and how District Person or au administrator of his estate 

Judge to interfere for pro^ be constituted, the District Judge, within 
teotion of property ' whose jurisdiction any part of the pro- 
perty of the deceased person is situate, is authorized and required 
to mtertere for the protection of such property at the mstauce of 
any person claiming to be interested therein, and in all omer cases 
where the Judge considers that the property incurs any risk of 
loss or damage ; and for that purpose, if he snail see fit, to 
appoint an officer to take and keep possession of the properqr.f 

240. Probate of the will or letters of administration to the 
When probate or ad- estate of a deceased person may be 

ministration may be grant- granted by the District Judge under tne 
ed by District Judge seal of his Court if it shall appear by 

a petiiian, venbed as hereinafter, mentioned of the person appiylng 
for the same, that the testator or intestate, as the case may be, at 
the time of his decease, bad a fixed place of aboie, or any pro- 
perty, moveable or immoveable, within the jurisdiction of the 
Judge. 

241. When the application is made to the Judge of a Dis- 
Disposal of application trict in which the deceased had no 

made to Judge oE* District fixed abode at the time of bis death, it 
in which deceased had no shall be in the discretion of the Jud^e 
fixed abode. U, jefyje jtjg application if, m his judg- 

ment, it could be disposed of more justly or conveniently m 
another district, or, where the application is for letters ot adminis- 
tration, to grant them absolutely or limned to the property witnin 
his own jurisdiction. 


* This reference to Act Vlllf. of 1859 should now be read as applyinrr 
to Act V oEigoS— 5 tfes 158 of the latter Act ^ ® 

t As to the duty’ of the District Judge to take charge of property in 
certain cases, and report to the Administrator-Geueral, and his power to pav 
certain evoenses out oE the property, see Act H , 1874 ' 

/-V, property oE a Native 

Christiaa.'— See Act VII. o£ xgoi. ^ 
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STAMP. 


SCHEDULE l.—con/ttiutd. 


Dcscripmon’ u» IiNsrKUUCN'T. I Proper SrAMF-DUTY. 


€a. TRANSFER-rt/j^i. 

(p) cf any (ru«t-propcrty without Five rupees 0r«<cAj»ia//era»{OR 
consideration from one trus- as uia^ be e*argeable uitk 
ttu to Another trustee or from tlauses («) to (c) of this artiAi 

a trustee to a bmefieiary ' 

1 . xemplioits 

Transfers by endorsement— 

(d) of a bill of exchange, cheque, or 

promissory note , 

(A) of a bill of lading, delivery order, 
warrant far goads, or other 
mrreahtile doeuuteut of title 
to goods ; 

(e) of a policy of insurance , 

(d) of securitic!, of the Government 
of India 

See also section S. 

1 

63, TRANSFER OF LEASE by The same duty as a Conve^ 
way of assignment, and not by (No sj) for a coaside^ 
way of under>tease. aqual to the amount of the W’ , 

iideration fur the Transfer. 

Exemption. > 

' 'i 

Transfer of any lease exempt from duty, . , 


C4. TRUST- 

t * 

A — Declaratios of— of or concerning The same duty as a Bond {No 
any property when made by any for a sum equal to the anio* 

writing not bemg a Will. or value of the property fl** 

cerned as set forth in tho^ 
strument, but not esceedug^ 
teen rupees. i ' 
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242 A.^ (/) Where probate or letters of administration has or 
Transmission to High have been granted by a High Court ot 
Courts of certi6cate of District Judge with the effect referred to 
grants under proviso to m the proviso to section 242, the High 
section 243. Court or District Judge shall send a cer« 

tificate thereof to the following Courts, namely : — 

(a) when the grant has been made by a High Court, to 
each of the other High Courts, 

(^) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is 
subordinate, and to each of the other High Courts. 

(3) Every certificate referred to in sub*section (/) shali be to 
the following effect, namely : — 


' I, A. B,, Registrar [or as iht case may he\ of the High Court of 
Judicature at \pr as the ease may 6 e], hereby certify 

that on the day of , the High Court of 

Judicature at [ar as the case may be}, granted probate 

of the will [or letters of administration of the estate] of C. B., late 
of , deceased, to A, F. of and G. 3 . 

of , and that such probate for letters] has [or have] 

effect over all the property of the deceased throughout the whole ol 
Snush India;’ 

and such certificate shall be filed by the High Court receimg 
the same. 

Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in sections 244 and 246, to be 
situate within the jurisdiction of a District Judge in another Province, 
the Court required to send the ceruficate referred to in sub-section 
(/) shall send a copy thereof to such District Judge, and such copy 
^all be filed by the District Judge receiving the same. 


248 . The application for probate or lettem of administration^ 
if made and verified m the manner here.' 
inafter mentioned, shall be conclusive for 
the purpose of authorizing the grant of 
probate or administration ; 

and no such grant shall be impeached by reason that the 
«stator or intestate had no fixed place of abode, or no property 


Conclusiveness ofappli' 
■cation foe probate or admi- 
oistiation if properly made 
and verified. 


S 243A bas been inserted by Act VIII. of 1903. 
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”1 (^. £.) do declare that I read and perfectly understand 
the language and character of the original, and that the above is a 
true and accurate translation thereof." 

246 . Applications for letters of administration shall be 
Petition for letters of made by petidon distinctly viiitten asr 
administration. aforesaid, and stating* — 

the time and pltjce of the deceased's death, 

the family or other relatives of the deceased, and their respec-* 
tive residences, 

the- right in which the petitioner claims, 

that the deceased left some property within the ^urisdicdon 
of the District Judge “ or District Delegate *’f to whom the applica- 
tion IS made, and 

the amount of assets which are likely to come to the petitioner's 
hands ; 

^and, when the application is to a District Delegate, the peti- 
tion shall further state that tie deceased, at the time of hisdeath« 
resided wuhir^/he ]urisdictioi* of such Delegate. 

§ When’jthe applicatioUjis to the District Judge, and any por- 
tion of the as&ts likely to c^me to'tbe petitioner's bands is situate 
in another Province, the petition shall further state the amount of 
such assets in each Frovrtce, and the District Judges within 
whose jurisdiction such asse* | are situate. 


246 A.I 1 (/) Every person applying to any of the Courts men- 
Addition to statement in tinned in the proviso to section 242 for 
petition, etc ,{oT probate or probate of a Will or letters ofadministia* 
letters of administration in non of an estate intended to have effecC 
certain cases throughout British India, shall state m 

his petition in addition to the matters respectively required by 
section 244 and 'section 246 of this Act, that, to the best of his 
belief, no jappLcat'Oi^ has been made lo any olher Conrt for ^ 
probate o^ tne sam^ will or for letters of administration of the same 
estate, intended to have such effect as last aforesaid, 


• As to the particulars to be stated where the Administrator-General 
applies for letters of administration, s» Act II, of 1874 3 j6 

t The words quoted have been Inserted by Act VI. of 1881. s. g. 

+ This paragraph has been added by Act VI of t88i, s. 4, 
f pis paragraph has been inserted by Act VIII. of 1003. s. a (4). 

# S a46A has been inserted by Act VIII, of 1903, s. a (5). « 
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Sections. 

ssS. Where intestate has left no 
widow, and where he has left 
no kindred. 


PART V. 

Of the Distribution of an 
Intestate's Profbrtv— 

(aJ—W/tere he has left Ltnetd 
Descendants 

ag. Rules of distribution — 

-QO. Where intestate has left child 
or children only . 

'31. Where intestate has left no 
child, hut grandchild or grand- 
children 

за. Where intestate has left only 

great-grandchildren or re- 
moter lineal descendants 
S3. Where intestate leaves lineal 
' descendants not all in same 
degree of kindred to him, and 
those through whom the more 
remote descend are dead • 

(bj— Where the Intestate has left 
no Ltneal Descendants : 

34. Rules of distribution where 

intestate has left no lineal 
descendants : 

35. Where intestate's father living t 

зб. Where intestate's father dead, 

but his mother, brothers, and 
sisters living : 

37. Where intestate’s father dead, 

and his mother, a brother or 
sister, and children of any 
^ceased brother or sister 
living : 

38. Where intestate's father dead, 

and his mother and children 
of any deceased brother or 
sister living *. 

39. Where intestate's father dead, 

but hts mother living, and no 
brother, sister, nephew, or 
niece ; 


Sections 

40. Where intestate has left neither 

lineal descendant, nor father, 
nor mother : 

41. Where intestate has left neither 

lineal descendant, nor parent, 
nor brother, nor aster. 

42. Children’s advancements not 

to be brought into hotchpot 


PART VI. 

Of the Effect of Marriage and 
Marriage-settleuehts oh 
Property 

43. Rights of widower and widow 

respectively 

44. Effect of marriage between per- 

son domiciled, and one not 
domiciled, in British India. 

45. Settlement of minor’s propetty 

m contemplation of maniagb 


PART VII. 

Of Wills and Codicils. 

46. Persons capable of making 

wills. 

47. Testamentary guardian 

Will obtainra by fraud, coer- 
cion, or importunity. 

49 Will may be revoked or altered. 


PART VIII. 

Of the Execution of Unprivi- 
leged Wills. 

50. Execution of unprivileged wiUb- 

51. Incorporation of papers by re-' 

ference 


PART IX. 

Of Privileged Wills. 


59. Privileged will. 

53. Mode of making, and rules tor 

executing, privileged wills. 



.of x8653 


INDIAN SUCCESSION ACT. 


95 


to issue citations calling upon all persons claiming to have 
and issue citations to in- anj interest in the estate of the deceased 
spect proceedings. to come and see the proceedings before 

the grant of probate or letters of administration. 

The citation shall be fixed up in some conspicuous part of 
, . . the Court-house, and also in the ofiSce 
Publication of citation Collector of the District, and 

otherwise published 'or made known m such manner as the Judge 
“or District Delegate "+ issuing the same may direct. 


f Where any portion of the assets has been stated by the 
petitioner to be situate within the jurisdiction of a District Judge in 
another Province, the District Judge issuing the same shall cause 
a copy of the citation to be sent to such other District Judge, who 
snail publish the same lu the same manner as if it were a citation 
issued by himself, and shall certify such publication to the District 
Judge who issued the citation. 

25UJ [aveats against the grant of probate or administration 
Caveats a< Asc grant of may be lodged with the District Judge 
probate or aij]{Enistiation or a Distnct Delegate ; and, immediate- 
ly on any'^veat being lodged with any District Delegate, he 
shall send a copy thereof t« the District Judge; and, immediately 
on a caveat being entered jwitb the District Judge, a copy thereof 
shall be given to die Dist^ct Delegate, if any, within wtiose jnns- 
diction It IS alleged the deceased resided at the time of his oeath, 
and to any other Judge or Distnct Delegate to whom it may 
appear to the District Judge expedient to transmit the same. 


Form of caveat. 


252. The caveat shall be to the 


I ' 

“L/itni 


following effect 


nothing be done m the matter 
late of , deceased, who died on the 

, without nonce to C. D., of 


of the estate of 
day of 


at 


* The words quoted have been inserted by Act VI. of iSSi, s g 
T This paragraph has been inserted by Act VIII. of 1903, s. 3 (d) 
i; S. 251 has been substituted for the one originally enacted by Act Vl< 
of 1881, s. 5. 
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Skctions. 

95. Whea lapsed share goes as un- 

disposed of. 

96. When bequest to testator's child 

or lineal descendant does not 
' lapse on his death in testator's 

lifetime. 

97. Bequest to A for benefit of B 

does not lapse by A's death. 

98. Survivorship in case of bequest 

to described class 

PART XII 
Of Void Bbquksts. 

99. Beqnest to person by particular 

• description,who isnot in 

existence at testator's death. 

100. Bequest to person not in exist- 
ence at testator’s death, subject 
to prior bequest 
JOi. Rule agmnst perpetuity, 
loa. Bequest to a class, some of 
whom may come under rules 
in sections too and 101. 

103 Bequest to take effect on failure 
of bequest void under section 
100, loi, or xoa. 

X04 Effect of direction for accumu- 
lation. 

105. Bequest to religious or charita- 
ble uses 


PART xiir. 

Of thb Vbstiko of Legacibs. 

106. Date of vesting of legacy when 

payment or possession post- 
poned. 

107. Date of vesting when legacy 

< contingent upon specified un- 

certain event. 

108. Vesting of interest in bequest 

to such members of a class as 
shall have attained particular 
• • age. 

I .... 

PART XIV, 

; Of .Omerous Bequests 

JI09. Onerous bequest. 


Sections. 

110. One of two separate and inr 
dependent bequests to some 
person may be accepted, and. 
the other raussd. 


PART XV. 

Of Continqbnt Bequests 

111. Beqnest contingent upon speei* 
Bed uncertain event no time 
being mentioned for its occuiy 
rence. 

1X2. Bequest to such of certain per- 
sons as shall be surviving at 
some period not specified. 


PART XVI. 


Of Conbitional Bequests. 


Z13. Bequest upon impossible con- 
dition 

1x4. Bequest npon illegal or immo- 
ral condition 

I15, Fulfilment of condition prece- 
dent to vesting of legacy 

X16. Bequest to A and, on failure of 
prior bequest, to B. 

1x7. When second bequest not to 
take effect on failure of first. 

1x8. Bequest over, conditional upon 
happening or not happening 
of specific uncertain event 

119. Condition must be strictly ful- 
filled 

120 Original bequest not affected 
by invalidity of second. 

12X. Beqnest condiboned that it shall 
cease to have effect m case 
specified uncertain event shall 
happen or not happen 

122. Such condition must not be in- 


X23. 


valid under section lOy* 
Result of legatee rendering im- 
possible or indefinitely post- 
poning act for which no time 
specified, and, on 
formanceof which, subject 


matter to go over. 
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that the same may be presented to the District Judge, unless the 
District Ddegate think' it necessary, for the purposes of Justice, to 
impound the same, whi ch he is hereby authorized to do^ and m &at 
case the same shall be sent by him to the District Judge. 


under seal of Court, 
the seal of his Court i 

" I, , j|tdge of the District of 

Form of such grant. 


254* When it 4hall appear to the Judge “or District Dele- 
Grant of ^bate td be gate that probate of a will should be 
L granted, he will grant the same under 
|K manner following: — 

, li/r Delegate 
appointed for granting probate or letters 
of administration in (here tnurtihelimiis 
of SuDAegdis jmhdiclion)]ti hereby make known that, on the 
day of j in the year , the last will of 

, late id copy whereof is hereunto annexed, was 

proved and regi^ered before me, and that adminiSwration of the 
proper ty and c^diis of the said deceased, and in any way concern- 
ing his will, Viij, granted to ' , the executor in the said will 

g undertaken to administer the same, and to make 
ventory of tt|e said property and credits, and exhi- 
Court within six months from the date of this 


named [he bawj 
a full and true 
bit the same 
grant, or wii 
time appoin'j 
said property 


such furtiier^ time as the Court may from time to 
id also to redder to this Court a true account of the 
d credits Wifhln one year from the same date, or 


wiibm such fuiiner time 'C the Couit may from ome to lime 


appoint. 


"+ 


‘1 


255. And, wherever it i^all appear to the District Judge ' or 
Grant of ktters of admi- DiStnct Delegate "• that letters of admi- 
nistration to be under seal nis:ratiQQ to the estate of a person de- 
of Court. ceai'ed,wub or without a copy of the 

will annexed, should be granted, he will grant the same under the 
seal of his Co’uit lu manner following. — 


n I SI 


Form 
of tilt htusates j, 

^ J 


jfadge of the District of , [or Delegate 

. J i appointed for granting probate or letters 

such gTa«f.i qI admimstration m {here insert the limits 


^udtclton)^ hereby make known that, on the 


The words quoted in the first paragraphs of ss 254 & 255 have 
been inserted by Act VI of i88z,s 9. 

T In ss. 2 ^ & 25s, these words in brackets (with the brackets them- 
selves) have been inserted by Act VI. of i88t, a 8. 

f These words in brackets from “ he having "to the end of the sec- 
tion have been substituted by Act VI. of i88g, s. 4, 
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Sbctiohs. 

X47. Noa-ademption of specific 
bequest of goods described as 
connected with certain place 
by reason of removal 

148. When removal of thing be- 
queathed does not constitute 
ademption 

149 When thing bequeathed is a 

valuable to be received by 
testator from third person, 
and testator himself or his 
representative receives it 

150 Change by operation of law 

of subject of specific bequest 
between date of will and tes- 
tator's death 

ijl. Change of subject without testa- 
tor’s knowledge 

152. Stock specifically bequeathed, 
lent to third party on condi- 
tion that it be replaced. 

153 Stock specifically bequeathed, 
sold, but replaced and belong- 
ing to testator at his death. 


Sections. 

PART XXIY. 

Or Bequests oe the Interests or 
Produce of a Fund. 

159. Bequest of mterest or produce 
of fund. 


PART XXV. 

Of Bequests of Annuities. 

160 Annuity created by will payable 
for life only unless contrary 
intention appears by will, 
idi. Period of vesting where will 
. directs that annuity be pro- 
vided out of process of pro- 
perty, or out of property gener- 
ally, or where money be- 
queathed to be invested in 
purchase of annuity 
162. Abatement of annuity 
163 Where gift of annuity and 
residuary gift, whole annuity 
to be first satisfied. 


PART XXII 

Of the Payment of Liabilities 

IN RESPECT OF THE SUBJECT 

OF A Bequest. 

154. Non-liability of executor to 
exonerate specific legatees 

1^. Completion of testator's title to 
things bequeathed to be at 
cost of his estate 

15$, Exoneration of legatee's im- 
moveable property for which 
land-revenue or rent payable 
periodically. 

157. Exoneration of specific legatee’s 
stock in Joint Stock Comyany. 


- < part XXIII. 

Ofi Bequests OF Things described 
. IN General Teems 
158. Bequest of thing described in 
general terms- 


PART XXVI. 

Of Legacies to Creditors and 
Portionbrs. 

164 Creditor fnnti! facte entitled 
to legacy as well as debt 
16s Child primd fane entitled to 
legacy as well as portion 
166. No ademption by subsequent 
provision for legatee. 


part XXVII. 

Of Election. 

67. Circumstances in which election 

takes place. 

68. Devolution of interest relin- 

quished by owner 
69 Testator’s belief as to his owner- 
ship immaterial. 

70. Bequest for man's benefit how rfr 

garded for purpose of el^o®. 

71. pwson deriving benefit indirect- 

ly not put to election. 
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a certificate or of probate or letters of adnunistration ia respe^ 
of the estate of the deceased person, and if such preTdous giant is 
in force. 

21 . (/) A grant of probate or letters of administration under 
Effect on certificate of sub* ^be Probate and Administration Act, 
sequent probate or letters of 1881,-* in respect of an estate, shall be 
administration. deemed to supersede any certificate 

previously granted under this Act in respect of any debts or 
securities included in the estate. 

(a) When, at the time of the grant of the probate or letters, any 
suit or other proceeding instituted by the holder of the certificate 
regarding any such debt or secunty is pendmg, the person to whom 
the grant is made shall, on applying to the Court in which the 
suit or proceeding is pending, be entitled to take the place of the 
holder of the certificate m the suit or proceeding. 

22 Where a certificate under this Act has been superseded 
Validation of certain pay- 01 ' invalid by reason of the certificate 
ments made in good faith to having been revoked under section 1 8, 
holder of invalid certificate, qj |jy reason of the grant of a certificate 

to a person named in an appellate order under section zp, or 
by reason of a certificate having been previously granted, or by 
reason of a grant of probate or letters of administration, or for any 
other cause, all payments made or dealings had, as regards debts 
and securities specified in the superseded or invalid certificate, to 
or with the holder of that certificate m ignorance of its supersession 
or invalidity, shall be held good against claims under any other 
certificate, or under the probate or letters of administration. 

23 . (/) Where a certificate has been granted under this Act 
Prohibition of exercise of or ActXXVH. of i86o,'f or a grant o£ 
certain powers by curators. probate OF letters of administration has 
been made, a curator appointed under Act XIX. of 1841} shall not 
exercise any authority lawfully belonging to the holder of the cer- 
tificate, or to the executor or admimstrator : 

(a) But persons who have paid debts or rents to a curator 
authorized by a Court to receive them shall be indemnified, and 
Ibe curator shall be responsible for the payment thereof to the 
person who has obtained the certificate, probate, or letters of admi* 
nistration, as the case may be. 


* Act V. of 1881 t Repealed by this Act 
i The Succession (Property i^otection) Act, 1841. 
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IMSIAN SUCCISSION ACT. 


Sections. 

907. Administration where property 
left ini British India. 


,PART X,KX. 

Op Liuitbd GbanTs. 

fa.)— ‘Grants limited in DuraiioH, 

S08. Probate of copy or draft of lost 
wili 

sog. Probate of contents of lost or 
destroyed will. 

flio. Probate of copy where original 
exists. 

ail. Administration until will pro- 
duced 

(b.Jr— Grants for the Use and Benefit 
of Others having Right. 

aia. Administration, with will an- 
mexed, to attorney of absent 
executor 

aig. Administration, with will an- 
nexed, to attorney of absent 

> person who, if present, would 
be entitled to administer. 

314. Administration to attorney of 
absent person entitled to ad- 
minister in case of intestacy. 

3x5. Administration during minority 
of sole executor or residuary 
legatee. 

ai6. Administration during minority 
of several executors or resi- 
duary legatees 

317. Administration for use and 
'benefit of lunaticyxs habens. 

azS. Administration pendente lite. 

(c.)—For Special Purposes. 

Zig Probate limited to purpose speci- 
fied in will 

330 . Administration with will annex- 

> ed limited to particular pur- 
pose 

aax. Administration limited to' pro- 
perty in which person has 
beneficial interest^ 

923 . Administration limited to suit. 


Sections 

333. Administration limited to pur- 

pose of becoming party to 
suit to be brought against ad. 
minis trator 

334. Administration limited to col- 

lection and preservation of 
deceased's property. 

333. Appointment, as administrator, 
of person other than one who, 
under ordinary circumstances, 
would be endtled to adminis- 
tration. 

fd J— Grants with Exception. 

226. Probate or administration with 
will annexed subject to ex* 
ception. 

337. Administration with exception 

fe J— Grants of the Rest. 

338. Probate or administration of 

rest. 

Cf J— Grants of Effects unad- 
minisfered. 

229. Grant of effects unadministered 

230. Rules as to grants of effects 

unadministered 

331. Administration when limited 
grant expired, aud still some 
part of estate unadministered. 

(g J— Alteration in Grants. 

232. What errors may be rectified by 
Court. 

333, Procedure where codicil dis- 

covered after grant of ad- 
ministration with will annex- 
ed. 

(h,)— Revocation of Grants. 

334, Revocation or annulment fo^ 

just cause 
“Just cause." 
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THE FIRST SCHEDULE. 

Ekactuknts sspsalsd. 


(.Si;< Seciton s.) 


Nomber and year. 

Subject or title. 

Extent of repeal. 

Ac/s of the Governer-Gateral m Counal. 

XXVII of x86b. 

Collection of 

Debts on Suc- 
cessions. 

So much as has not been repealed. 

XIV. of 18^ ... 

Bombay Civil 
Courts Art, 
xSdg. 

i 

In section x6, from and tnelnsive of 
the words and figures, “Bombay 
Regulation Vtll. of 1827," down 
to and inclusive of the words, "re- 
presentatives of deceased persons) 
and" 

XV. of 1874 

Laws Local Ex- 
tent Act, XS74. 

So much as relates to .Act XXVII, 
of i8do. 

xin of 1879 

Oudh C 1 T 1 1 
Courts Act, 

1879 

Section 25, clause (3), relating to 
applications for certificates under 
Act XXVII. of i860 

V. of 18S1 ... < 

Probate and Ad- 
ministra t i 0 n 
Act, 1881. 
Punjab Courts 
Act, 1884. 

Sections X51 and X53. 

XVIII. of 1884. 

Section ag, suh-section (x), clause 
(«). 

XII. of 1887 ... 

Bengal, North- 
Western Pro- 
wnces, and 
Assam Civil 
Courts Act, 
1887. 

Section 23, sub-section (a), clause 
le). 

Act of the LUttitncaii-Gaseruor oj Bengtd in Council. 

VII. of i8Bo* ... 

Public Demands 
Recovery Act, 
1880. 

bi section 7, clause {3}, the words, 
“and the note to paragraph 12 of 
Schedule 1 ." 


* Smce entitely repealed by the Fablic Demands Recovery Act {Ben. 
Act I. of 1895). 
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INDIAN SUCCESSION ACT. 


Sections. 

s6i. Procedure in contenbous cases, 
ads. Payment to executor or admints* 
trator before probate or ad- 
mmistration ie*revoked. 

Right of such executor or ad- 
ministrator to recoup himself. 

263. Appeals from orders of District 

Judge. 

264. Concurrent jurisdiction of High 

Court. 


PART XXXII. 

Of Executors of their own 
Wrong 

265. Executor of his own wrong. 

266. Liability of executor of his own 

wrong. 


PART XXXIII. 

Of the Powers of an Executor 
OR Administrator — 

267. In respect of causes of action 

surviving deceased, and rents 
due at death 

268. Demands and rights of action 

of or against deceased survivor 
to and against executor or ad- 
ministrator 

adg. Power of executor or adminis- 
trator to dispose of property 

270. Purchase by executor or ad- 

ministrator of deceased’s pro- 
perty. 

271. Powers of several executors or 

administrators exercisible by 
one 

272. Survival of powers on death of 

one of several executors or 
administrators. 

273. Powers of administrator ef- 

fects nnadmiuistered. 

• ^74. Powers of admioistrator during 
V, minority. 

' -EZS* Powers of married executrix or 
administratrix. 


Sections. 

PART XXXIV. 

Of the Duties of an Executor or 
Aouinistrator. — 

276. As to deceased’s funeral. 

277 Inventory and account. 

277A. Inventory to include property 
in any part of British India m 
certain cases. 

27S As to property of, and debts 
owing to, deceased 
279 Expenses to be paid before all 
debts 

280. Expenses to be paid next after 
I such expenses 

I 281. Wages for certain services to 
I be next paid, and then other 

debts 

2S2 Save as aforesaid, all debts to 
be paid equally and rateably. 
2S3. Application of moveable pro- 
perly to payment of debts, 

where domicile oot in Bribsh 
India 

284 Creditor paid in part under sec- 

tion 283 to bring payment into 
account before sharing in pro- 
ceeds of immoveable property. 

285 Debts to be paid before legacies. 
286. Executor or administrator not 

bound to pay legacies without 
indemnity 

287 Abatement of general legacies. 
Executor not to pay one legatee 

in preference to another 

288 Non-abatement of specific legacy 

when assets sufficient to pay 
debts. 

289 Right under demonstrative le- 

gacy when assets sufficient to 
pay debts and necessary ex- 
penses. 

290. Rateable abatement of specific 

legacies 

291. Legacies treated as general tor 

purpose of abatement 
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THE SECOND SCHEDVlSr-Co/t/iuued. 

In the Court of 

On the application of A B. made to me on the day 

of ‘ , 1 hereby extend this certificate to .the following debts and 

securities, namely 

Bthis. 


Serial 

number. 

Name of 
debtor. 

Amount of debt, includ- 
ing interest, on date of 
application for exten- 
sion. 

Description and date of 
instiument, if any, by 
which the debt is se- 
cured. 






Stcwntm. 



Description 

Market-value of 

Serial 

number 

1 

Distinguish- 
ing number 
or letter of 
security 

Name, title, 
or class of 
security. 

Amount or 
par \atue of 
Security 

security on date 
of application 
for extension. 

1 






This extens'on empowers A B \a collect those debts [and] Ho raedve\ 
iinteresei Idivideadsl [on] [fo negehaie] \io trattsfer\ \fkose sceurtties^. 
Dated this day of , 


Dtsind yudge. 











INDIAN SUCCESSION ACT. 


jiiv 

Sections. 

^20. Distribntion of assets. 

Creditor may follow assets. 

321. Creditor may call upon legatee 

to refund. 

322. When legatee, not satisfied or 

compelled to refund under 
section 321, cannot oblige one 
paid in full to refund. 

;3a3. When unsatisfied legatee must 
first proceed against executor, 
if solvent. 

324. Limit to refunding of one legatee 
to another. 

.325. Refunding to be without inter' 
est. 

326. Residue after usual payments 
to be paid to residuary legatee. 

326A, Transfer of assets from British 
India to executor or admitus' 
trator in country of domicile 
, for distribution. 


Sections. 

PART XL. 

Or THE Liability or an Exbgutoe 
oa Aduinistrator for Orvasta* 

TIOK. 

327. Liability of executor or adminis* 

trator for devastation. 

328. Liability of executor for neglect 

to get in any part df property. 


PART XLI, 
Miscbllanbods 

ml 

331. Succession to property of 

Hindus, &c,, and certain wills, 
intestacies, and marriages not 
affected. 

332. Power of Governor-General in 

Council to exempt any race, 
sect, or tribe in British India 
from operation of Act 

333. Surrender of revoked probate or 

letter 0! administration. 


SCHEDULE.~[f?^m/ed.] 



ACT XIX OF 1841 
[% Saewisioii (Property Proteetion) Aot, 1841],* 


Passed on the 6th Sbptbmbbs 1841. 


An Aci for the Proieetion of Moveable and InrnoveahU Property 
agaimi Wroi^ful Possession tn eases of SuKessxom. 

Whereas much inconvenience h&s been experienced where 
persons have died possessed of move- 
Preambie. immoveable property, and the 

same has been taken upon pretended claims (tf right by gift or 
succession ; the difficulty of ascertaining the precise nature of the 
moveable property in such cases, the opportunities for misappro* 
priating such property and also the profits of real property, the 
delays of a regular stut when vexatiously protracted, and the in< 
ability of heirs when out of possession to prosecute their rights, 
affording strong temptations for the employment of force or fraud in 
order to obtain possession : and whereas, from the above causes, t^ 


* This is the short title given by the Indian Short Titles Act (XIV. 
of i 8 g 7 )< 

The Succession (Property Protection) Act (XIX. of 1841) has been 
declared to be in force in the whole of British India (except as regards the 
Scheduled Districts) by the Laws Local Extent Act (XV. of 1874), s. 3. 

Act XIX of 1841 has been declarded in force in the Aralran Hill 
District (with modificabons and with the exception of s. 16) by the Arakan 
Hill District Laws Regulation (IX of 1S74). 

The Act has been extended to Sindh by Bom Act XII of 1866 (Courts, 
Sindh), s 12 

It has been declared, Iw nobiication under s 3 (a) of the Scheduled 
Districts Act (XIV of 1074), to be in force in the following Schednled 
Districts, namely — 

(i) The Tainqs of Bhadrachalam and Rakapilli and the Rampa 
Country (see Gaaeite of Indus, 1879, Pt. I , p 630) x 

(3) Sindh (see Gaaetie of India, 1880, Pt I,, p 67a): 

(3) West Jalpaignri (see Gaaeite of India, 1881, Pt. I , p. 74) i 

(4) The District of Hazanbagb (see Gaaeite of India, i88i| Pt. L, 

p.S07)s 
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[Acts. 


Interpretation-clause. 


S.'* In this Act, unless there be 
something repugnant m the subject or 
context, — 


Words importing the singular number include the plural; 
Number. words importing the plural number m* 

Gender. clude the singular; and words importing 

the male sex include females : 


" Person ” 
“ Person.” 


includes any company or association, or body 
of persons, whetner incorporated or 
not: 


« Year.” “ “ month ” respectively 

II Month.” mean a year and month reckoned ac- 

cording to the British calendar: 

“Immoveable property" mdudes land, incorporeal tenements, 
„ and things attached to the earth, or 
Immoveable property permanently fastened to anything which 
IS attached to the earth ; 


“Moveable property” means pro- 
“ Moveable property.” perty of every description except im- 
moveable property : 

“Province” includes any division 
“Province.” pf British India having a Court of the 

last resort: 


“British India” means the territories which are or may be- 
come vested in Her Majesty or Her 
“British India." Successors by the Statute 21 & 23 Vict., 

cap. 106 ( 4 « Adforiht ieUer Government of India). ^ 

“District Judge” means the Judge 
« District Judge ” q£ ^ principal Civil Court of origioal 

junsdiction : 

“ Minor means any person who shall ““if. 

the age of eighteen years, and 

“ Minonty." ity " means the status of such person: ^ 

• Compare the Probate and Administration Act (V. f /881), s 3. 

f Here certain words, repealed by the Repealing Act (XII. of 

have been omitted. ^ iy « n 

5 Set i B. L. R., 0. C. J.i *3 . Act IX. of rSySi s. 3- 
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such proceedings shall be required by or on behalf of parties giving 
satisfactory proof that they are likdy to be materially prejudiced if 
left to the ordinary remedy of a regular suit~ 

1. It IS hereby enacted that, whenever a person dies leaving 
PersoQ claiming right by property, moveable or immoveable, it 

succeasion to property of shall be lawful for any person claiming 
deceased may apply for a right by succession thereto, or to any 
relief against wrongful pos- portion thereof, to make application to 
®®“*®**' the Judge of the Court of the distnet 

where any part of the property is found or situate for relief, either 
after actual possession has been taken by another person, or when 
forcible means of seizing possession are apprehended. 

2. It shall be lawful for any agent, relative, or near friend, or 
Agent, dec., may apply in for the Court of Wards in cases with* 

behalf of minor, &c. la their cognisance, in the event of any 

minor, disqualified, or absent person being entitled by succession to 
such property as aforesaid, to make the like application for relief. 

3. The Judge to whom such apphcation shall be made 

4 y yj s • solemu declaration of the complainant, 
and by witnesses and documents at his discretion, whether there 
be strong reasons for believmg that the pariy in possession, or taking 
forcible means for seizing possession, has no lawful title, and that 
the applicant, or the person on whose behalf he applies, is really 
entitled, and is likely to be materially prejudiced if left to the 
; ordinary remedy of a regular suit, and that the application is made 
dtm/t fide. 

4. In case the Judge shall be satisfied of the existence of sneb 

' Procedure. strong ground of belief, but not other* 

wise, he snail cite the party complamed 
of, and give notice of vacant or disturbed possession by publication, 

1 l^uterminutioD of right. and, after the espirauon of a reasonable 

time, shall determine summarily tae 
right to possession (subject to regular suit as hereinafter mentioned), 
' and shall deliver possession accordingly: provided always that the 
Appointment of ofScer Judge sb^ have the power to appoint 
< to secure effects. an officer who shall take an mventory of 

effects, and seal or otherwise secure the same, upon being applied 
to for the purpose, without delay, whether he shall have couciuded 
the enquiry necessary for citing the party complained of or not. 
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any act m respect of his or her own property which he or she 
could have done it unmarried.* 


PART n. 

Of Domicile. 

5 . Succession to the immoveable property in British India of 
Law regulating auccea- ^ person deceased is regulated by the 
Sion to deceased person's law of British India, wherever he may 
immoveable and moveable have had his domicile at the time of his 
property respectively. death. 

Succession to the moveable property of a person deceased is 
regulated by the law of the country in which he had his domicile 
at the time of his death. 


Illustrations 


(a) A, having hts domicile in British India, dies in ib ranee, leaving 
moveable property in France, moveable property in England, and property, 
both moveable and immoveable, in British India The succession to the 
wnole is regulated by the law of British India 

* (6 ) A an Englishman, having his domicile in France, dies in British 

India, and leaves prooerty, both moveable and immoveable, in British In* 
dia. The succession to the moveable property is regulated by the rules 
which govern in France, the succession to the moveable property of an 
Englishman dying domiciled in France, and the succession to the immove* 
able proper^ it, regulated by the law of British India 

6 . A person can only have one 
One domicile only affects domicile for the purpose of succession 
succession to moveables jjjg moveable property. 

7 The domicile of origin of every person of legitimate birth 
Domicile of origin of per- IS in ihe country in which, at the time of 
son of legitimate birth. his birth, his father was domiciled or, 

if he is a posthumous child, in the country m which his father was 
domiciled at the time of the father's death. 


^ Sm 8 B L R. 37a. " This section shall not apply, and s^U ^ 
deemed never to have applied, to any marriage, one or both of the 
w-hich professed, at the time of the marriage, the of 

Buddhist, Sikh, or Jaina reh|3on."--Marnea Women s Property Act ( 
1874). s a, last para. 
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able, shall be taken generally to answer all cases for which the 
person may be afterwards appointed curator, yet no delay in the 
tftTfing of security shail prevent the Judge from immediately invest- 
ing the curahn with the powers of hi& office. 

8. Where the estate of the deceased person shall consist. 
Report from Collector wholly or in part, of land paying revenue 

where estate includes reve- to Government, m all matters regarding 
nue-paying land. the propriety of Citing the parfy in pos- 

sesi^on, of appointing si curatoi, and 01 nominating individuals to 
that appointment, the Judge shall demand a report from the 
Collector, and the Collector is hereby required to furnish the same. 
In cases of urgency, the Jndge may proceed, in the first instance, 
without such report, and he shall not be obliged to act in conform- 
ity thereto; but, in case of his acting otherwise than according to 
snch report, he shall immediately forward a statement of ms reasons 
to the Court of Sadr Diw^ni Adaiat, and the Court of Sadr Diwant 
Adaiat, if they shall be dissatisfied with such reasons, shall direct 
the Judge to proceed conformably to the report of the Collector. 

9 . The curator shall be subject to all orders of the Judge 
Institution and defence of regardmg the institutiou or the defence 

smts. of suits, and all suits may be instituted 

Authority for collection or defaided in the name of the curator 

on behalf of the estate. Provided that 
an express authority shall be requisite m the sauad of the curator's 
appointment for the collecuon of debts or rents ; but such express 
authority shall enable the curator to give a full acquittance for any 
sums of money received by virtue thereof. 

10. Feuding the custody of the properqt by the curator, it 
Allowances to apparent Shall be lawful for the Judge to make 

owners pending custody by Such allowances to panics having a 
curator. prmi-/me right thereto as, upon a sum- 

maiy investigation of the rights and circumstances of the parties 
uiterested, he shall consider chat necessl^ may require taking, at 
his discretion, security for the repayment tUereof with interest, in 
case the parqi shall, upon the adjudication ot the summary suit, 
appear not to be entitled thereto. 


11- The curator shall file monthly accounts in abstract, and 
Accounts to be filed by at the period every three months, it 

his adxmaisttatloq last so long, and, upon 
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Calcutta for many years in the hope of such political changes as may 
enable him to return with safety to Chandernagore : He does not, by such 
residence, acquire a domicile in British India, 

A, having come to Calcutta under the circumstances stated m the 
last preceding illustration, continues to reside there after such political 
changes have occurred as would enable him to return with safety to Chander* 
nagore, and he intends that his residence in Calcutta shall be permanent c 
A has acquired a domicile in British India. 


11. Any person may acquire a domicile in British India by 
Special mode of acquir- making and depositing in some office 
ing domicile in British in British India (lo be fixed by the Local 

Government) a declaration in writing 
under his hand of his desire to acquire such domicile, provided that 
he shall have been resident in British India for one year immediately 
preceding the time of his making such declaration. 

12> A person who is appointed by the Government of one 
Domicile not acquired by country to be 'its ambassador, consul, 
lesidencc as representative or Other representative in another coun- 
of foreign Government, or try, does not acquire a domicile in the 
as part of his family. latter country by reason only of residing 

there in pursuance of his appointment , nor does any other person 
acquue suca uoiiJiciie by reason only of residing with him as part 
of his family or as a servant 

IS- A new domicile continues until the former domicile 
Continuance of new has been resumed, or another has beea 
domicile acquired. 


14. The domicile of a minor follows the domicile of the 

Minor's domicile. 

cue of origin. 


Exetphon . — ^The domicile of a minor does not change with 
that of his parent if the minor is married, or holds any office or 
employment in the service of Her Majesty, or has set up, with the 
consent of the parent, in any distinct business. 

15. By marnage a woman acquires the domicile of her 
Domicile acquired by husband if She bad not the same domi- 
woman on marriage. Cile before. 

Wife’s domicile during 16. The wife's domicile during the 

marriage. marriage follows the domicile ot ner 

husband. 
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decease in the event of minority or otherwise, in opposition to snch 
directions ; but in every such case, so soon as the Judge having 
jurisdiction over the property of a deceased person shall be satisfied 
of the existence of such directions, he shall give effect thereto. 

16. This Act shall not be m force for the purpose of dis- 
Court of Wards to be turbing the possession of Uie Court of 

made curator in case of Wards of any Presidency ; and in case 
minors having property sub- a minor or Other disqualified person 
ject to Its junsdiction. whose property shall be subject to the 
Court of Wards shall be the party on whose behalf application is 
made under this Act, the Judge, if he determines to cite the par^ 
in possession, and also appoint a curator, shall invest the Court of 
Wards with die curators^p of the estate, pending the suit, without 
taking such securiQr as aforesaid, and iu case the minnr or other 
disqualified person shall, upon the adjudication of the summary 
suit, appear to be entitled to the properly, possession shall be 
delivered to the Court of Wards. 

17. Nothing in this Act contained shall be any impediment to 
Saving of tight to bring the bringing of a regular suit, either by 

regular smt. the party whose application may have been 

rejected before or after dting the party in possession, or by tbe party 
who may have been evicted from the possession, under this Act. 

18. The decision of the Judge upon tbe summary suit under 
Effectof decision on sum- this Act shall have no Other e&cc than 

marysuit. that of settling the actual possession’ 

but for this purpose it shall be final, not subject to any appeal or 
Order for review. 

19. It shall be lawful for the Governments of the respective 
Appointment of public Presidencies to appoint public curators 

curators. foi ^strict or number of districts. 

And the Judge hainng jurisdiction shall nominate such public cura^ 
tor or curators in all cases where the choice of a curator is left dis> 
cretionary with him under the preceding provisions of this Act 

20. [Power io appoint PccltsiasHcal Registrar or Curators to 
receive effects in certain cases.} Repealed hy Act VJlI. of zSgs, s. 13 . 
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22. Collateral consanguinity is that whtch subsists between 

Collateral con.anguin.ty. ‘f ° descended from 

^ the same stock or ancestor, but neither 
of whom IS descended in a direct line from the other. 


For the purpose of ascertaining in what degree of kindred any 
collateral rcLiiive stands to a person deceased, it is proper to reckon 
upwards from the person deceased to the common stock, and then 
dowuuards to the collateral relative, allowing a degree for each 
person, both ascending and descending. 


28. For the purpose of succession, there is no distinction 
Persons held for purpose between lliose who arc related to a 
of succession to be similarly person deceased through his father and 
related to deceased these who are related to him through 

his mother; 

nor between those who are related to him by the full blood 
and those who are related to him by the half-blood ; 


nor between those who were actually born in his lifetime and 
those who, at the date of his death, were only conceived in the womh, 
but who have been subsequently born alive. 


24. In the annexed table of kindred, the degrees are computed 
Mode of computing dfr as far as the sixth, and are maiked y 
grees of kindred numeral figures. 


The person whose relatives are to be reckoned, and his cousin- 
gerroaii or first cousin, are, as shown in the table, related m me 
fOHith dt-giec , ihere being one degree of ascent to the f tiher 
another to the common ancestor, the grandfather; and from mm 
one of descent to ihe uncle, and another to the cousin-gerraau ; ma- 
king in all four degrees. 


A grandson of the brother and a son of the uncle, r. t., a great- 
nephew and a cousin-germm, are in equal degree, being each to 
degrees removed. 


A grandson of a cousin-german ts in the same aegree ^ 

grandson of a great-uncle, for they are both m the sixth d gr 

kindred. 



ACT VII. OF 1887: 
Iba Silts’ faliatloi Set, 1887.” 


Received THE G.-G.’s Aesent oh the iith February 18S7. 


An Act to prtscrthi the mode of valuing certain Suits for the purpose 
of deierminmg the yurtsdiehon 0/ Courts tenth respect thereto^ 

Whereas it is eEpsdient to orescrlbe the mode of valuim;; 
certain suits for the purpose of determiniusr the ]urisdictioa of 
Courts with respect thereto ; It is hereby enacted as follows 

_ 1 . This Act may be called the 

Suits’ Valuation Act, 1S87, 


FARr L 

Suits belatihg to Land. 

2 . This Fart shall extend to ‘mch local areas, and eotne info 
Extent and cominenceaent force therein on such dates, as the Gov* 
of Part I. ernor-G-neral in Council, by nodSca* 

tion m the Gizette of India, diiects.t 


* For Statement of Objects and Reasons sea Gaariig of India, isai;, 
Pt V , p 7QI , for Renort of the Select Committee see ihii 1S87. ft. IV-, 
p iS , and for Proceedings in Council see ibid 1886 Supplement, pp, 1131 
and XI and ihtd, 1887 Pc Vt , po 10 and 3i 

Act VII of 1887 has been declared in fore* in Upner Burma re^ceot 
the Shan States} by the Burma Laws Act (XIII. of iSpSi.-^Se^ s. 4 and the 
Fust Scheduie 

It had previouslv be»n ejcteoded there by notification under s of the 
Scheduled»Districts Act (XIV of 1S74I — See 8 urntx Gaaeste iS83 Pt. I .p. 
363 

It has b*en declared in force m British Baluchistan by the British 
Baluchistan Laws Regulation (I of iSgo) 

t Parc I of the Act has under s 3, been declared to expend to the 
Punjab, and to coma into farce therein on the tst da> of March iSSg.-'* 
See Gi 3 *ite of India, ibSg, Pt I , p 107 

4,000 — i2*i*igio 


ActVII, xSSy-z. 
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PART IV.t 

Of Xntxstact. 

25. A man ia considered to die intestate in respect of all pro* 
As to what property de* perry of which he has not made a testa* 

ceased conbidered to have meniary disposition which is capable of 
died intestate. taking effect. 

Illustrations, 

» 

(a.) A has left no wiil : Ho has died intestate in respect of the whole 
of his property. 

(i.) A has left a will, whereby he has appointed B his executor; but 
the mil contains no other provisions : A has oicd intestate in respect of the 
distribution of fais property. 

(c.) A has bequeathed fais whole property for an illegal purpose: Abas 
died intestate in respect of the distribution of fais property. 

(d.) A has bequeathed t,cool. to B and i cco/ to the eldest son of C, 
and has made no other bequest , and has died leaving the sum of 3 ooo/. and 
no other property. C ditd before A without having ever had a son i A has 
died intestate in respect of the oistnbution of i.ooof. 

26. Such property devolves upon the wife or husband, or upon 
Devolution of such pro* those who are of the kinored of the de* 

perty : ceased, in the order and according to 

the rules herein prescribed. 

£xp!a/ia/tM,-~The widow is not eniiiied to the provision here- 
by made for her if, by a valid contract made before her marriage, 
she has been excluded from the distributive share of her husband’s 
estate: 

27. Where the intestate has left a widow, if he has also lelt 
Where intestate has left a»y lineal descendants, one-third of his 

widow and lineal descend- properly shall belong to his widow, and 
ants, or Widow ar d kindred the remaining iwo-tbirds shall go to his 
only, or widow and no lineal descendants, according to the rules 
hmdred; herein contained. 

If he has left no lineal descendant, but has left persons who are 
of kindred to him, one-half of bis properQr shall belong to his widow, 


♦ Part IV. (excepting s.a5) does not apply to Patsts-Seo the Parsi 
Intestate Succession Act (XXI. of iSd5}, s. 8. 
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I « 

8. Where, in suits other tbau those referred to In the Court 
Court-fee value ard juris. Fees Act, 1870,* Section 7, paragraphs 

dictionai value to be the V , v!.. and !&, and paragraph x., clause 
same in certain suits. court-fees are payable ad valorem 

under the Court Fees Act, 1870,* the value, as deiermmable for 
the computation of court-fees and the value for purposes of juris- 
diction shall be the same# 

9 . When the subject-matter of suits of any class, other than 
Determination of value of SQ'ts mentioned in the Court Fees Act, 

certain suits by High Court. 1870,* Section 7, paragraphs V. and vi., 
and paragraph x., clause {d}, is such that, m the opinion of the 
High Court, It does not admit of being satisfactorily ^ued, the 
. High Court may, vith the previous sanction of the Eocal Govern- 
. ment, direct that suits of that ciass shall, for the purposes of the 
Court Fees Act, 1870,* and of this Act and any other eimclment 
for the time being in force, be treated as if their subject' matter 
were of such value as the High Court thinks fit to specify in this 
behalLf 

10 . \Jitptdl of s. sst Punjah Courts Act {XVlIl, of 
RepeiAed by the Kepealu^ and Amending Act 0/ tSgi), 


PART III. 

SUPFLXUXNTAL FeOVISIOMS. 

Notwithstanding anything in section 578 of the Code 

Procedure where objection C*’** Procedure J an objection, that, 
is taken on appeal or revision by reason of the over-valuation or onder- 
tbat a suit or appeal was not valuation of a suit or appeal, a Court of 

JZrltSS or lower AppelUt. Coon, 

which had not jurisdictiou with respect 
to the suit or appeal, exercised jurisdiction wifo respect thereto, 
shall not be entertained by an Appellate Court unless — 

* Act VII. of 1870. 

+ For rules as to valuation of certain classes of suits under this sec- 
tion in— 

{/) the Central Provinces. s« the Central Provinces List of Local Rules 
and Orders, Ed 1896, p. S46 ; 

(2) Oudh, see North-Western Provinces and Ondh List of Local 
Rules and Orders, Ed. 1894. p. laa. 

j; This refereroe to s 578 of Act XIV. of t88a should now be meant ■ 
to aoply to 3 99 of Act V. of 1908 (the new Code) — s. 158 of the 
latter Act. 
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(A) But, if Henry has died leaving no child, then the whole is equally 
divid«'d between the intestate's live grandchildren — the children of John, 
and Mary. 

(e ) A has two children, and no more— John[and Mary. John dies 
before his father, leaving hts wife pregnant Then A dies, leaving Mary 
surviving him, and in duo time a child of John is born A’s property is to 
be equally divided between Mary and such posthumous child. 


82 In like manner the property shall go to the surviving 
Where intestate ha:, left descendants who are nearer m 

only groat gr,indiliildrcn or degree to the intestate, where they are 
remoter lineal descendants, all tn the degree of great-grandcblldien 
to him, or are all in a more remote degree. 


38. If the intestate has left lineal descendants who do not 

Where intestate leaves all Stand m_ the same degree of kindred 


lineal descend.ants not all in 
same degree of kindred to 
him, and those through 
whom the more remote des* 
cend are dead 


to him, and the persons through whom 
the more remote are descended from 
him are dead, the property shall be 
divided into such a number of equal 
shares as may correspond with the 
number of the lineal descendants of the intestate who either stood 
in the nearest degree of kindred to him at his decease, or, having 
been of the like degree of kindred to him, died before him, leaving 
lineal descendants who survived him, and 

one of such shares shall be allotted to each of the lineal 
descendants who stood in the nearest degree of kindred to the 


intestate at his decease ; and 

one of such shares shall be allotted in respect of each of 
such deceased lineal descendants , and 

the share allotted in respect of each of such deceased lineal 
descendants shall belong to his surviving child or children or 
more remote lineal descendants, as the ca-.e may be , such su - 
viving child or children or more remote lineal descend ints always 
taking the share which his or their parent or parents would twye 
been entitled to respectively if such parent or parents haC sur 
vived the intestate. 


lUustrahons. 


(«.) 


A had three children, John, Mary, and Henry. 


John died 

cniiaren, jonn, mmy, 
leaving four children, and Mary to 

vived the father On the de4th of A intestate, one-th^ is 
Henry, one-third to John’s four children, and the remaining 
Mai^s one child. 
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prisi*d in a settlement made previous to the marriage, which he or she 
would not acquire thereby if both were domiciled in British India at 
the time of the marriage. 

. 45. The property of a minor may be settled in contemplation 
Sptilement of minor’s marriage, provided the settlement be 
property in contemplation made by the minor with the approbation 
of >odrriage of the minor’s faiher, or if he be dead or 

absent from British India, with the approbation of the High Court. 


PART VII * 

Of Wills and Codicils. 

Persons capable of male- 46 . Every person of sound mind 
Ing wills and not a minor may dispose of his 

property by will. 

Explamiton t. — k married woman may dispose by will of any 
property which she could alienate by her own act during her life. 

Explanation a — Persons who are deaf, or dumb, or blind, are 
not thereby incapacitated for making a will if they are aole to know 
what they do by it. 

Explanatian 3 — One who is ordinarily instne may make a 
wilt during an interval in which he is of sound mind 

Explanation ^ — ^Nu person can make a will while he is in 
such a Slate of mind, whether arising from drunkenness, or from 
illness, or from any other cause, that he does not know wnat he is 
doing. 

Illustrations 

fa ) A can perceive what is going on in his immediate neighbourhood, 
and can answer familiar questions, but has not a competent understanding 
as to the nature of his property or the persons who ace of kindred to him, 
or in whose favour it would be proper that he should make his will A 
cannot make a valid will 

(i } A executes an instrument purporting to be his will, but he does not 
understand the nature of the instrument, nor the effect of its provisions 1 This 
instrument is not a valid will 

fc) A, b'ing very feeble and debilitated, but capable of exercising a 
judgment as to the proper mode of disposing of his property, makes a will s 
This IS a valid will. . 

• Of Part VII , ss. 4^ 48, and 49 apply to the wills of Hindus, Jamas' 
Sikhs, and Buddhists in the Lower Provinces of Bengal and in the towns 
of Madras and Bombay.— 5 se the Hindu Wills Act (XXI. of 1870), s. 


COMTSNTS. 
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session. 
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dS Right to sue for mortgage- 
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dg. Power of sale when valid. 

70. Accession to mortgaged pro- 
perty. 

71 Renewal of mortgaged lease. 

72. Rights of mortg^ee in pos- 
session. 


Sections. 

73. Charge on proceeds of revenue* 

sale. 

74. Right of subsequent mort- 

gagee to pay oS prior mort- 
gagee. 

75. Rights of mesne mortgagee 

against prior a^ subesquent 
mortgagees 

76. Liabilities of mortgagee in pos- 

session 

Loss occasioned by his default. 
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Pnortfy. 
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79 Mortgage to secure luncertain 
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money due on mortgage. 
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85-90 {^Repealed by Act V. of 
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Redemption, 
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PART VllL* 

Of the Execution of Unprivileged Wills. 

50. Every testator, not being a soldier employed in an expedition 
Execution of unprivileged or engaged in actual warfare or a manner 
Wilis. at sea, must execute hts will according to 

the following rules 

Ftrsf . — ^The testator shall sign or shall a(Bx his mark to the will, 
or it shall be signed by soma other person in his presence and by 
his direction. 


Second . — The signature or mark of the testator, or the signature 
of the person signing for him, shill be so placed that it shall appear 
that It was intended thereby to give effect to the writing as a will. 


Third . — ^The will shall be attested by two or more witnesses, 
each of whom must have seen the testator sign or afiix his mark to 
the will, or have seen some other person sign tne will in the 
presence and by the direction of the testator, or have received 
from the testator a personal acknowledgment of his signature 
or mark, or of the signature of such other person ; and each of the 
witnesses must sign the will m the presence of the testator, f but it 
s,hall iiui bo necessary that more than one witness be present at the 
time, and no particular form of attestation shall be necessary. 


51. If a testator, in a will or codicil duly attested, refers to 
Incorporation of papers any other document then actually writ* 
Ay reference ten, as expressing any part of his inten- 

iTtions such documents shall be considered as formmg a part of the 
will or codicil in which it is referred to. 


A 


PART IX. 

Of Privileged Wills. 

52. Any soldier being employed in an expedition, or engaged 
in actual warfare, or any manner being 
Privileged wi . jj completed the age 


* Part VIII. applies to the wills of Hindus, Jamas, Sikhs, and Buddhist 
in the Lower Provinces of Bengal, and in the towns of Madras and 
Bombay —See the Hindu Wills Act (XXI, of tSyo), s fl. 
t 3 N.-W P. 3S. 



COUTEHTS. 
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Z33. Liability of transferee of ac- 
tionable claim 
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surance 


Sections. 
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with Courts of Justice. 

137. Saving of negotiable instru- 

ments, &c. 


THE SCHEDULE ; 
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Fourth , — If the soldier or mariner shall have written instructions 
for the preparation of his will, but shall have died before it could 
be prepared and executed, such instructions shall be considered to 
constitute bis will. 

Fifth . — ^If the soldier or manner shall, in the presence of two 
witnesses, have given verbal instructions for the preparation of his 
will, and they shall have been reduced into writing in his lifetime, 
but he shall have died before the instrument could be prepared 
and executed, such insiruccions shall be considered to constitute 
his will, although they may not have been reduced into writing m 
his presence, nor read over to him. 

iiixth . — Such soldier or mariner as aforesaid may make a will 
by word of mouth by declaring bis intentions before two witnesses 
present at the same time. 

Stventh , — will made by word of mouth shall be null at the 
expiration of one month after the testator shall have ceased to be 
entitled to make a privileged will. 


PART X* 

Of THE ArTESTATlON, REVOCATION, ALTERATION, AND REVIVAL OK 

Wills. 


54 . A will shall not be considered as insufficiently attested by 
Effect of gift to attesting reason of any benefit thereby given, either 

Witness by way of bequest or by way of appomt- 

ment, to any person attesung it, or to his or her wife or husband; 

but the bequest or appointment shall be void so far as coo- 
cerns the person so attesting, or the wife or husband of such per- 
son, or any person claiming under either of them. 

Fxplauaiton.—^ legatee under a will does not lose his legacy 
by attesting a codicil which confirms the will. 

55 . No person, by reason of interest in, or of his being an 
. I c j executor of, a will, is disqualified as a 

Witness witness to prove the execution of ffie 

r inteiest of y S validity or invalidi- 

ty thereof. 

* Of Part X , ss SS and S7 to (both inclusive) apply to the wiii® 
H.ndu?i?n« S:khs.|ndB.fZdh.sts ,n Lower ftown^ 
and in the towns of Madras and Bombay.— the Hindu W 
(XXL of 1870), s. 2 


fay 
ecutor, 



tACt IV. of iBSa.] TSAXSFIR OF PX0P23TT. 7 

ia Council, the Lieutenant-Governor of the Punjab, and the Chief 
Commissioner of Briush Bnrma.* 

But an/ of the said Local Goveroments maj, uom time to 
timi*, by nocincation in the local o&cial Gazette, estendf this Act 
•' or any part thereof "* to the whole of any specified part of the leni- 
tories under its administration. 

“And any Local Government may, with the pieylous 
sanction of the Governor- General in Council, from time to time, 
by notification in the local official Gazette, exempt,; eiffier retros- 
pectively or prospect'vely, any ^art of the territories administered 
by such Local Government from all or any of the mllowing 
provisions, namely : — 

“Section 54, paragraphs a and 3, 59, 107, and 133.”^ 

Notwithstanding anything In the foregoing par: of this section, 
sections 54, paragraphs 3 and 3. 59. 107, and 133 shall not extend 
or be extended to any district or tract of counny for the time 
being excluded from the operation of the Indian Regisnradon 
Act, 1877,^ under the power conferred by the firs: section of that 
Act or otherwise.** 


* This reference to British Bctaa saoold saw ae lead as ceferriB' to 
Lower Burnia.— 5 «/ the Upper Bartna Laws .Act (XX. of iSS 5 j, s. 4, and 
now the Burma Laws Act (Xlil of zSp^, by which. Act X 2 C of zSSo has 
been repealed The Chief Commissioner is nov L!en%nant.Go7erca; of 
Burma. — Sm Proclamadoa, dated gth April ZS97, In of I'tSLt, 

jSgy. Ft. I., p. 261. 

T Act IV. of 18S3 has, from the ist January 1893. been extended to— - 
(I) the whole of the territories (other than the Schaialed DIsndcs) 
under the adminiswation of the Goremmen: of Bombay C-rsr 
Bomdajr Gavtmwni GasitU^ iSgS, Ft. I., p. 1071; ; and' 

(a) the area included widiin the local limits cf the ordinary dvil 
jorisdictian of the Recorder of Rangoon (see 3 j''ns Gasjsie, 
1S93, Fc. 1 , p. 373). 

4 The words quoted hare been inserted by .Act VI. of 1504- 

$ No such exemption has yet been made. 

] The two clauses qnoteo hare been scnstitcted for the criainal 
clause by the Transfer of Proper^ Act USe2> Amendment .Act (IIL of 
1SS3}, s I. S. 54, paras. 2 and 3, and ss 59, 107, and 123 cf tee Transfer 
of Proper^ Act, 18S2, with respect to the transfer of ptopercy hy r^ismr- 
ed instrement, shall, on and from the commencement of the Cantonments 
Act (XIII. of 1889), extend to erety cantonment in Bedsh !ndia.-^i:s 
the Cantonments Act (XIlI. of iS^}, s. 3a 

iT .Act 111 . of 1S77. 

** This danse has been added by Act IIL 0: 1885, 5. s, and Is to be 
deemed to hare been added oom tne date on which Act IV'. of iSdn came 
into force. 
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revoke it, and accompanied with such formalities as would be 
sufficient to give validity to a privileged will, or by the burning, 
tearing, or otherwise destroying the same by the testator, or by 
some person in bis presence and by bis direction, with the inteii’ 
tion of revoking the same. 

Explanation . — In order to the revocation of a privileged will 
or codicil by an act accompanied with such formalities as would 
be sufficient to give validity to a privileged will, it is not necessary 
that the testator should, at the time of doing that act, be in a situa* 
tion which entitles him to make a privileged will. 

60. No unprivileged will or codicil, nor any part thereof, 
Revival of unprivileged which shall be in any manner revoked, 
will. shall be revived otherwise than by the 

re-esecution thereof, or by a codicil eaecuted in manner herein- 
before required, and showing an intention to revive the same ; 

and when a^y ^^ill or codicil which shall be partly revoked, 
Extent of revival of will and afterwards wholly revoked, shall be 
or codud patily revoked, levivcd, such revival shall not extend to 
and afteewardb wholly re- so much thereof as shall have been re- 
voked. yoked before the revocation of the whole 

thereof, unless an intention to the contrary shall be shown by the 
will or codicil. 


PART XI.^ 

Oi' 'Jins CoNsrauciroN o? Wills. 

61. It IS not necessary that any technical words or terms of 

art shall be used in a wiQ, but only that 
Wording of will, wording shall be such that the inten- 

tions of the testator can be known therefrom. 

62. For the purpose of determining questions as to what 
deietminB peMon or what properly is denoted by 
object or any words used in a will, a Court must 

subject or will. enquire into every material fact relating 

to the persons who claim to be interested under such will, the pro- 
perly which is claimed as the subject of disposiuon, the circumr 

* Of Part XI , SS 61-77 (both inclusive), 8 a, 83, 85, and ^ (bo* 
incluswe), apply to the wills of Hindus, Jainas, Sikhs, and S“*^*®**,J“ _ 

SwM ttoSs of Bengal, and in tlTe towns of Madras and Bombsy.- 

Sei the Hindu Wills Act ^Xl. of 1870}, s. a. _ 


Enquiries to 
questions as to 





XSAK£?SS QS SSaSS3XX, 




“'actiocabid clslm' means a claim ta sslj debt, other dun a 
- . , deb; secured br mortgage of immoveabii 

property, or by bvpomecauQa or pledge 
o£ moveable property, or to any beneScial interes: ia moveabie pro- 
per^ no; in the ptKsessIon, either actual or ccnscrucdTe, of cbe 
claimant, natch the Civil Courts recognise as aSordisg grouccs 
for relief, whether such debt or becedc^ interes: be es^en^ acc:u-> 
ing, conditiocr.1, or condngent: "* 


and a person is said to have nonce “ cf a fact when he ac:^ 
„ ,, uallv knows that tacr. or when, ha: fcr 

wiltui aostention trctn .an mquuy or 
search which he ought to have made, or gross negligence, he would 
have known, it, or ween information cf the tact isgiventcorebauz- 
ed by his agent under the circumstances mentioned in tae Indian 
Contract Act, rbyejf s- aag. 


Eosccmeots relating to 
contracts to be taken os part 
of Act IX. of 1S73. 


4 . The chapters and sections of 
this Act which relate to contracts shall 
oe taken as part of the Indian Osaiaact 
Aca ibya.f 


♦ .And sections 54. paragraphs 3 and 5, $9. icy, and 125 shall 
be read as sopplemenral to tne Indun Regtatradoc Ach, 


CHAPTER II.I; 

Of Ts.v%s?sss of Psorssir by Act or Pasrras. 

(.A ) — Transfir <?/ Fropiri}^ vsnsSar JeSnic^U er laissvi^z'f. 

5. In the follovring sections ‘•transfer of property' 
“Tramsfec of pconecty” an act by which a living person coaYeja 

property, in present or ia fu:ure, to one 
or more other living persons, or to himself and one or 
living persons, and “ to transfer property" is :o parfarm, saaa aca 


* This deEaicioa of “acaocoHe daiac- tas be» iosacted av tb* 
Transfer of Propeny Act CII. of tgeoj, s. s. 

T Act IX. of 1872. 

» TrassSei: of Pfawnv Acc 

(iSS3)Am«idmettcAcfc(IILo:itsS3l,s.3. 

i Sgg tne Indian Regtsocaaoa Act (Itl, cf 1877}. 

J 1 Nothing in Ch. II. is to be to nfact cbt ai 

Muhammadan, or Bcdiibisfc law.— 5. a, sswre. * * 
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(d.) The testator gives his residuary estate to be divided among " his 
seven children,"* and, proceeding to enumerate them, mentions six names 
only. The omission shidl not prevent the seventh child from taking a 
share with the others. 

(g) The testator, having SIX grandchildren,* makes a bequest to "his 
six grandchildren," and, proceeding to mention them by their Christian 
names, mentions one twice over, omitting another altogether. The one 
whose name is not mentioned shall take a share with the others 

(/) The testator bequeaths " i.ooo rupees to each of the three chil- 
dren* of A." At the date of the will, A has four children. Each of these 
four children shall, if he survives the testator, receive a legacy of i,ooa 
rupees. 

64. Where any word material to the full expression of the 
When words may be sup- meaning has been omitted, it may be 

phed. supplied by the context. 

JUusiraiion. 

The testator gives a legacy of "five hundred" to his daughter A, and 
a legacy of " five hundred rupees ” to his daughter B. A shall take a legacy 
of five hundred rupees 

65. It the thing which the testator intended to bequeath can 
Rejection of erronecus sufficiently identified from the des* 

particulars in description of cripUon of it given in the will, but some 

subject. parts of the description do not apply, such 

parts of the description shall be rejected as erroneous, and the be- 
quest shall take effect. 

f lUustraUons. 

, (a ) A bequeaths to B, " his marsh lands lying in L, and in the occu- 

pation of X.” The testator had marsh-lands lying m L, but had no marsh- 
lands in the occupation of X. The words " in the occupation of X ” shall 
'be rejected as erroneous, and the marsh-lands of the testator lying in L shall 
pass by the bequest. 

(A) The testator bequeaths to A " his zemindari of Rampur." He bad 
an estate at Rampur, but it was a taluq, and not a zamindan. The taluq 
passes by this bequest, 

66. If the will mentions several circumstances as descnptive 

- , When part of description of the thing which the testator intends to 
, may not be rejected as erro- bequeath, and there is any property ot 
.neous. t his m respect of which all those circum- 

stances exist,- the bequest shall be considered as limited to such pro- 

t n « — 

■ - * See the Hindu Wills Act fXXI. of *870}, s. 6 (reproduced at foof 

jiote of p. 33, supra). 
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own, is competent to transfer such property, either wholly or in 
part, and either absolutely or conditionally, in the circumstances, 
to the extent, and in the manner, allowed and prescribed by any- 
law for the time being in force. 


8. Unless a different intention is expressed ,or necessarily 
^ , implied, a transfer of property passes 

Operation of transfer. j transferee all the interest 

which the transferor is then capable of passing m the property, and 
in the legal incidents thereof. 


Such incidents include, where the property is land, the ease> 
ments annexed thereto, the rents and profits thereof accruing after 
the transfer, and all things attached to the earth ; 


and where the property is machinery attached to the earth, the 
moveable parts thereof ; 


and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the locks, 
keys, bars, doors, windows, and all other things provided for per* 
manent use therewith ; 


and where the property is a debt or other actionable claim, 
the securities therefor (except where they are also for other debts 
or claims not transferred to the transferee), but not arrears of 
interest accrued before the transfer ; 

and, where the property is money or other property yielding 
income, the interest or income thereof accruing after the transfer 
takes effect. 

9. A transfer of property may be made without writing in 
0«I transfer. 

expressly required by law. 

10. Where property is transferred subject to a condition or 
Condition restraining ab> limitation, absolutely restraining the 

enation. transferee or any person claiming under 

him from parting with, or disposing of, his interest in the property, 
the condition or limitation Is void except in the case of a lease 
where the condition is for the benefit of the lessor or those claiming 
under him : provided that property may be transferred to or for the 
benefit of a woman (not being a Hindu, Muhammadan, or 
Buddhist), so that she shall not have power during her marriage to 
transfer or charge the same or her beneficial interest therein. 
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JllustratioHs. 

(a ) A man has an aunt Caroline and a cousin Mary, and has no aunt 
of the name of Mary By his will he bequeaths i,ooo rupees to " his aunt 
Caroline" and i,ooo rupees to " his cousin Mary," and afterwards, bequeaths 
2,000 rupees to " his before>mentioned aunt Mary " There is no pg'- s o" to 
whom the description given in the will can apply, and evidence is not ad- 
missible to show who was meant by " his ^fbre-mentioned aunt Mary/' 
The bequest is therefore void for uncertainty under section 76 

(& ) A bequeaths 1,000 rupees to , leaving a blank for the name 
of the legatee. Evidence is not admissible to show what name the testator 
intended to insert. 

(c.) A beque.'iths to B rupees, or " his estate of " Evi- 

dence is not admissible to show what sum or what estate the testator in- 
tended to inseit 


69. The meaning of any clause in a will is to be collected 
Meaning of clause to be from the entire instrument, and all its 
collected from entire will. parts are 10 be construed with reference 
to each other ; and lor this puspose a codicil is to be considered as 
part of the will. 

Jllustralions, 


(a ) The testator gives to B a specific fund or property at the death of 
A, and, by a subsequent clause, gives the whole of his property to A. The 
effect of the several clauses taken together is to vest the sp'Cific fund or 
property in A for life, and after his decease in B , it appearing from the 
bequest to B that the testator meant to use, in a restricted sense, the words 
in which he descnfaes what he gives to A. 

(A.) Where a testator, having an estate, one part of which is called 
Black Acre, bequeaths the whole of bis estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if he had said “ I give Black Acre to B, and all 
the rest of my estate to A.” 


70. General words may be understood in a restricted sense 
When words may be w^ere it may be collected from the will 
un dff s ton d in restricted that the testator meant to use them m 
sense, and when m sense a restricted sense; and words may be 
wider than usual understood m a wider sense than that 

which they usually bear where it may be collected from the other 
words of the will that the testator meant to use them lu such wider 
sense. 

nimtrahons. 

fa.i A testator gives to A " bis farm in the occupation of B," and to C 
•‘allhismarsh-laudsio L" Part of the farm in ‘be occupation to » 
of marsh-lands in L, and the testator also has other marsh-Ianas 
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15 . If, on a transfer of property, an interest therein is created 
Transfer to class, some of benefit of a class of persons 

whom come under sections with regard to some of whom such 
13 and 14 interest fails by reason of any of the 

rules contained in sections 13 and X4, such interest fails as regards 
the whole class. 


16 . Where an interest fails by reason of any of the rules 
Transfer to take effect on contained in Sections 13, 14, and 15, 
failure of prior transfer. any mterest created in the same trans> 
action, and intended to take effect after or upon failure of sucti 
prior interest, also fails. 


17 The restrictions in sections 14, 15, and 16 shall not apply 
Transfer in perpetuity for to property transferred for (he benefit 
benefit of public. of the public in the advancement of 

religion, knowledge, commerce, health, safe^, or any ocher object 
beneficial to manhnd 


18 . Where the terms of a transfer of property direct that the 

Directionforaccumulation. arising from toe property shall 

" be accumulated, such direction shall be 
-fold, and the property shall be disposed of as if no accumulation 
tad been directed 


Kxception . — Where the property is immoveable, or where 
tccumulation is directed to be made from the date of the transfer 
:be direction shall be valid m respect only of the income arising 
from the property within one year next following such date ; and, m 
the end of the year, such property and income shall be disposed of 
respectively as if the period during which the accumulation has- 
been directed to be made had elapsed. 

18 . Where, on a transfer of property, an interest therein is 
Vested interest. created in favour of a person withoiit 

• specitymg the time when it is to take 
effect, or in terms specifying that it is to take effect forthwith, or 
on the happening of an event which must happen, such mteres’t Is 
vested, unless a contrary intention appears from the terms of the 
transfer. 

A vested interest is not defeated by the death of the transferee 
before he obtains possession. c 

Explanaiton —An intention that an interest shall not be vested 
is not to be inferred merely from a provision whereby the enjoy- 
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(4 ) If a man, at the commencement of his will, gives his house to A, 
and at the close of it directs that his house shall be sold, and the proceeds 
invested for the benefit of B, the latter disposition shall prevail. 

Will or bequest void '76. A will or bequest not expres- 
for uncertainty. give of any definite intention is void for 

uncertainty. 

Illustration. 

, If a testator says, “ I bequeath goods to A , ” or " I bequeath to A or 
“ I leave to A all the goods mentioned in a schedule,” and no schedule is 
found ; or, " 1 bequeath ' money,' ‘ wheat, ' ' oil,' ” or the like, without 
saying how much, this is void. 

77. The description contained in a wilt of property, the subject 

Words describing subject 0^ unless a contrary intention 

refer to property answering appear by the will, be deemed to refer to 
description at testator's and comprise the property answering that 

description at the death of the testator. 

78. Unless a contrary intention shall appear by the will, a 
Power of appointment bequest of the estate of the testator shall 

executed by general bequest, be construed to include any property 
which he may have power to appoint by will to any object 
he may think proper, and shall operate as an execution of such 
power j 

and a bequest of property described m a general manner 
shall be construed to include any properly to which such description 
may extend, which he may have power to appoint by will to any 
object he may think proper, and shall operate as an execution of 
suw power. 

79. Where property is bequeathed to or for the benefit of 
Implied gift to objects of such of certain objects as a specified 

power in default of appoint* person shall appoint, or for the benefit 
ment. of certain objects in such proportions as 

a specified person shall appoint, and the will does not provide for 
the event of no appointment being made, if the power given by the 
"will be not exercised, the property belongs to all the objects of the 
power ill equal shares. 

Ultutration. 

A, by his will, bequeaths a fund to his wife for her life, and directs 
that, at her death, it shall be divided among his children in such P"P° * 
tions as bhe shall appoint. The widow dies without having mane a 
appointment. The fund shall be divided equally among the children. 
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24* Where, on a transfer of property, an interest therein is 
Transfer to such of certain' to accrue to such of certMn persons as 
penons as survive at some shall be Surviving at some period, but 
period not specified. exact period is not specified, the in- 

terest shall go to such of them as shall be altve when the intermediate 
or precedent interest ceases to exist unless a contrary intention 
appears from the terms of the transfer. 

Hlnstratxon 


A transfers property to B for hfe, and after his death to C and D 
equally to be divided betneen them, or to the survivor of them. C dies 
during the life of B. D survives B At B's death the proper^ passes to D. 


25. An Interest created on a transfer of proper^, and de- 
- . ^ ^ , pendent upon a condition, fails if the 

Condibona transfer. fulfilment of the condition is impossible, 

or is forbidden by law, or is of such a nature that, if permitted, it 


would defeat the provisions of any taw, or is fraudulent, or involves 
or implies iniuty to the person or property of anouier, or the Court 


regards it as immoral or opposed to public policy. 


JllustratioHS. 


I 


(s.) A lets a farm to B an condidon that he shall walk a hundred 
miles in an hour. The lease is raid. 

(A.) A ^ves Rs. 500 to B on conditiou that he shall marry A's daughter, 
C. At the date of the transfer, C was dead. The transfer is void. 

(c ) A txansfers,Rs 500 to B on condition that she shall murder C. 
The transfer is void * 

(d) . A transfers Rs 500 to bis niece C if she will desert her .husband. 
The transfer is void. 


26. Where the terms of a transfer of property impose a 
Fulfilment of condition pre- condifiou to be fulfilled before a person 
<edene. cau take an interest in the propeny, the 

condition shall be deemed to have been fulfilled if ic has been sub- 
stantially complied with. 

Uliuiratiotts. 


{o ) A transfers Rs 5,000 to B on condition that he shall many with 
the consent of C, D, and E. E dies B mantes with the consent of C and 
O. B is deemed to have fulfilled the condition. 

{b) A transfers Rs 5,000 to B on condition that he shall many with 
the consent of C, D, and E. B mames without the consent of C, D, and 
E, bnt obtains their consent after the marriage. B has not fulled the 
condition. 
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82.* Where property is bequeathed to any person, he is 
Bequest without words of entitled to the whole interest oE the 
linutation. testator therein uniess it appears from 

the will that only a restricted interest was intended for him. 

S3.* Where property is bequeathed to a person, with a 
_ ^ , bequest in the alternat to another 

Deques in alernative. person or to a class oi persons, if a con- 
trary intention does not appear by the mil, the legatee first named 
shall be entitled to the legacy if he be alive at the time when it 
takes effect ; but, if he be then dead, the person or class of persons 
named in the second branch of the alternative shall take the legacy. 


lUustratiaHS. 


(a ) A bequest is made to A or to B. A survives the testator, B takes 
nothing. 

(A) A bequest is made to A or to B. A dies after the date of the wili and 
before the testator The legacy goes to B. 

(ff.) A bequest is made to A or to B. A is dead at the date of the mil' 
The legacy goes to B, 

) Property is bequeathed to A or his heirs, A survives the testator 
A takes the property absolutely. 

(tf.) Property is bequeathed to A or his nearest of fcin A dies in the 
lifetime of the testator. Upon the death of the testator, the bequest to As 
nearest of kin takes effect. 

if) Property IS bequeathed to A for life, and after his death to B or h|s 
hei**' A and B survive the testator B dies in A’s lifetime. Upon As 
death, the bequest to the heirs of B takes effect. 

Prooerty is bequeathed to A for life, and after his death to B or his 
heirs. B dies in the testator's lifetime A survives the testator Upon 
A’s death, the bequest to the heirs of B takes effect. 


84. Where property is bequeathed to a person, and words ate 
I. ( A A»«.rihtn!r added which describe a class of persona, 
. bat do not dMtoh Am « 

person. of a distinct and independent gift, sue 

^ 80 n is entitled to the whole interest of the testator therein unless 
acontrary, intention appears by the will. 


Ss. 83 and 83 apply to the wills of Hindus. 'I’sw fte 

Vinces of Bengal, and in the towns of Madras and Bombay. 

Hindu Wills Act (XXI. of X870J, s. a. 
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Prior disposition not af- SO. If the ulterior disposition is 
fected by invalidity of ul- not valid, the pilor disposition is not 
tenor disposition. affected by It. 


lUusiratiott. 


A hansfers a farm to B for her life, and, if she do not desert her 
husband, to C B is entitled to the farm during her life as if no condition 
had been inserted 


81. Subject to the provisions of section 12 , on a transfer of 
^ . r property, an interest therein may be 

shSi wSrto have effect m created with the condition superadded 
case spLcified uncertain event that it shall cease to esist in case a speci* 

happens or does not happen, figd uticertiun event shall happen, or in 
caje a specified uncertain event shall not happen. 

Rlustraitotis. 


(a } A transfers a farm to B for his life, with a proviso that, in case 
B cuts down a certain wood, the transfer shall cease to have any effect. 
B cuts down the wood. He loses his hfe.iatere5t in the farm. 

(6 ) A transfers a Eaim to B, provided that, if B shall not go to Eng- 
land within three years after the date of the transfer, his interest m the 
farm shall cease. B does not go to England within the term ptescribedj 
His interest in the farm ceases. 


82. la order that a condition that an interest shall cease to 
Such condition must not CBSi may be Valid, It IS necessary that 
be invalid. the event to which it relates be one which 

could legally constitute the condition of the creation of an interest. 


88. Wuere, on a transfer of property, an interest therein is 
created subject to a condition that the 
person taking it shall perform a certain 
act, bur no time is specified for the per- 
formance of the act, the condition 15 
broken when he renders impossible, permanently or for an inde- 
finite period, the performance of the acr. 


Transfer conditional on 
pertorinance of act, no time 
being specihed for perform- 
ance. 


84 Where an act is to be performed by a person either as a 
Transfer conational on condition tO be fulfilled before an in- 
performance of act, time be- terest created on a transfer of proper^ 
ing specified. jj enjoyed by him, or as a condition on 

the non-fulfilment of which the interest is to pass from him to an- 
other person, and a time is specified for the performance of the 
act, if such performance within the specified tune is prevented by 

Act IV , x832 —a 



32 


INDIAN SUCCESSION ACT. 


CActX. 


the words “ cousins, ” or “ first cousins," or « cousins-gerown," 
apply only to children of brotners or of sisters of the father or 
mother of the person whose "cousins," or “first cousins," or 
“ cousins-german " are spoken of ; 

the words " first cousins once removed ” apply only to children 
of cousins german, or to coysins-geTman of a parent of tne person 
whose “firbt cousins once removed ” are spoken of; 

the words " second cousins" apply only to grandchildren of 
brothers or of sisters of the giandtather or grandmother of the 
person whose " second cousins " are spoken of ; 

the words “ issue " and “ descendants " apply to all lineal 
descendants whatever of the person whose " issue " or “ descend* 
ants " are spoken of. 

Words expressive of collateral relationship apply alike to re- 
latives of full and of half-blood. 

All words expressive of relationship apply to a child in the 
womb who is afterwards born alive. 

87 In the absence of any intimation to the contrary m the 
VUords expressing rela- will, the term " Child, " son, Ot 
tionship denote only legi- " daughter,” or any word whicd express- 
timate relatives, or, failing es relationship, is to be understood as 
such, relatives reputed legi- denoting only a legitimate relative, or, 

where there is no such legitimate relative, 
a person who has acquired, at ihe date of the will, the reputation of 
being such relative. 

lUustratwns. 

(a ) A, having three children, B, C, and D, of whom B and C are 
legitimate, and O is illegitimate, leaves his property to be equally divided 
among " his children." The property belongs to B and C in equal shares 
to the exclusion of D. 

{b ) A, having a niece of illegitimate birth, who has acquired the reputa- 
tion of being his niece, and having no legitimate niece, bequeaths a sum of 
monqi to hib niece. The illegibmate niece is entitled to the legacy 

{e ) A, having in his will enumerated his children, and named as oim 
of them B, who is illegitimate, leaves a legacy to " his said children.’ B 
will take a share in the legacy along with the legltimate^children. 

Id) A leaves a legacy to the “ children of B." B is dead, and has 
inoiae .tint illegitimate chitiken. ' All' those who had, at the date of toe 
Will, acquired the reputation of being the children of Bare objects of we 
gift. 
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Exupiior. io iht Ust-^pruidiag /our ruUs . — ^Where a parncukr 
benefit is expressed to ^ conferred on the owner of the ptopeizy 
-which the transferor protesses to transcer, and sacn oenefit is ex- 
pressed to be in lieu of that proper^, if such owner claim the 
property, he must refinqi^h the particular benefit, but he is nor 
bound to relinquish any ether benefit conferred upon htm bj die 
same transaction 

Acceptance of the benefit by die person on whom it is confer- 
red constitutes an election by him to confirm the transfer, if ne ^ 
aware of bis du^y m elect, and of tnose circQms’ances which would 
influence the judgment of a reasonable man b. making an election, 
or if he waives ecquiiy into tne circumstances. 

Such knowledge or waiver shall, in the absence of evidence to 
the contrary, be presumed if the person on whotn the oeneSt has 
been conferred has enjoyed it for two years without dotug any act 
to etqicess dissent. 

Such knonledge or waiver may be inferred from any act of 
bis which readers it impossiole to place the persons tuterested in the 
property professed to be traosierred in the same conjition as if 
such act had no: been done. 

lUu^rasiou, 

A ttaoscers co B aa estate to which. C is eatitlsd, aad, as pact of chs 
same txansactioa, gives C a ca3l-mis& C takes possessloa o£ the 
and exhaoscs it He has thereby confirmed tne traiuiec or the esmte to ^ 

If he does not, witain one year after the date of the 
transfer, signify to the transferor or his representatives his 
intenuon to confirm or to dissent from the tcansfer, the transferor 
or his represenatives may, upon the sOTtratioa of ;ha: period, 
require him to make his election; and, if ne does not comply wim 
such requisition wichiu a reasonable time after he nas rec^ved it, 
he shall be deemed to have elected to confirm the transfer. 

In case of disabilify, the election shall be postponed until me 
disabtlify ceases, or until the election is mads by some camoa'ent 
authority. 

AppariiinmtBi^ 

36. In the absence of a contract or local usage to the con- 
Appor&nmentof pena<& aanuitie^ peusoas, divi- 

cal payments on detennui> deuds, and Other periodical payments tn 
person tQ 8 nature of income, shall, upon the 

” transfer or the interest of the pemon 
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ten shares in the Bank of Bengal to B." After other bequests, the will 
concludes with the words, and Ibequeath my ten shares m ^le Bank of 
Bengal to B.” B is entitled simply to receive A’s ten shares in the Rany 
of Bengal 

) A, having one diamond ring which tvas given him by B, bequeath- 
ed to C the diamond ring which was given him by B. A afterwards wia.i» 
a codicil to his will, and thereby, after giving other legacies, he bequeath- 
ed to C the diamond ting which was given him by B. C can claim nni-hmg 
except the diamond ring which was given to A by B. 

(£.} A, by his Will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, in the same will, repeats the bequest in the same words. B is entitled 
to one legacy of 5,000 rupees only. 

(d-) A, by his will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, the same will, bequeaths to B the sum of 6,000 rupees B is 
entitled to 11,000 rupees. 

(s.) A, by his will, bequeaths to B 5i000 rupees, and by a codicil to the mil 
he bequeaths to him 5,000 rupees B is entitled to receive 10,000 rupees. 

if) A, by one codicil to his will, bequeaths to B 5,000 rupees, and by 
another codicil, bequeaths to him 6,000 rupees B is entitled to receive 
11,000 rupees. 

(g ) A, by his will, bequeaths “ 500 rupees to B, because she was his 
nurse," and in another part of the will bequeaths 500 rupees to B, “ because 
she went to England with his children." B is entitled to receive 1,000 
rupees. 

(&.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in 
another part of the will, an annuity of 400 rupees. B is entitled to both 
legacies. 

(« ) A, by his will, bequeaths to B the sum of 5 >ouo rupees, and also 
bequeaths to him the sum of 5,000 rupees if he shall attain the age of 18. 
B IS entitled absolutely to one sum of 5,000 rupees, and takes a contingent 
interest in another sum ot 5,000 rupees. 

89. A residuary legatee may be constituted by any words 
Constitution of residuary that show an intention Qu the part of the 
l^tee. * testator that the person designated shall 

take the surplus or residue of his property. 


lUtatraitons, 

(a ) A makes her will, consisting of several testamentary papers, m one 
of which are contained the following words 1 " I think there will be some- 
thing left, after ail funeral expenses, &c, to give to B, schoo^ 

towards equipping him to any profession he may hereafter be appointed l • 
B‘ IS constituted residuary legatee. ^ ^ 

(i ) A makes his will with the following passage at the end of d i 
believe there will be found snfRoient in my banker’s hands to detray 
discharge my debts, which 1 hereby desire B to do, and keep the 
for her own use and pleasure.” B is constituted the residuary legatee. 
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existence of such circumstances, diey shall, as between the transferee 
on the one part and the transferor and other persons (if any) affected 
■>1^ the transfer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the existence of 
such circumstances, has acted in good faith. 

Illustration. 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufiScient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part of 
such property, to B. B satisfies himself by reasonable enquiry that the 
income of the property is insufficient for A's maintenance, and that the sals 
of the field is necessary, and, acting in good faith, buys the field from A. 
AkS between B on the one part and A and the collateral heirs on the other 
part, a necessity for the sale shall be deemed to have eidsted. 

39 Where a third person has a right to receive maintenance,' 
Transfer where third person Ot Z provision for advancement Or mar- 
ls entitled to maintenance. riage, from the profits of immoveable 
property, and such property is transferred witn the intention of 
defeating such right, the right may be enforced against the 
transferee if he has notice of such intention, or if the transfer is 
gratuitous ; but not against a transferee for consideration and withoid 
notice of the right, nor against such proper^ m his hands. ,• 

lUnsiration. 

A, a Hindu, transfers Sultanpur to his sister-in>law B in lieu of her 
claim against him, for maintenance to virtue of his haviog become entitled 
to her deceased husband's property, and agrees with her that, if she is 
dispossessed of Sultanpur, A will transfer to her an equal area out of such 
of several other specified villages in his possession as sne may elect. A 
sells the specified villages to C, who buys in good faith, without notice of 
the agreement B is dispossessed of Sultanpur She has no claim on the 
Tillages transferred to C 

40. Where, for the more beneficial enjoyment of his own 
Burden of obligation lui- immoveable property, a third person has, 
posing restriction on use of independently of any interest in the im- 

moveable property of another, or of any 
easement thereon, a right to restrain the enjoyment of the latter 
property, or to compel us enjoyment in a particular manner, or 

where a third person is entitled to the benefit of an obligation 
or of obligation annexed to arising out of contract, and annexed to 
.ownership, but not amount- the ownership of immoveable properly, 
lug to interest or easement, but not amounting to an interest therein 

or easement thereon, 
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(«.) A sum of money is bequeathed to A on his completing his eight* 
eenth yrar, and in case.he should die before he completes his eighteenth 
year, to B, A completes his eighteenth year, and dies in the lifetime of 
the testator. The legacy to A lapses, and the bequest to B does not take 
effect. 

( /•) The testator and the legatee penshed in the same shipwreck. There 
is no evidence to show which died first The legacy will lapse 

Legacy does not lapse if 83. If a legacy be given , to two 

one of two joint le^tees persons jointly, and one of them die be- 
die before tesiator. fore the testator, ttie other legatee lakes 

the whole. 

\ 

lUusiraiton 

The legacy is simply to A and B. A dies before the testator. B takes 
the legacy. 

94. But, where a legacy is given to legatees in words which 
Effect of words showing 8how that the testator intended to give 

testator's intention to give them distinct shares of It, then, if any le* 
distinct shares gatee die before the testator, so much of 

the legacy as was intended for him shal< fall into the residue of the 
testator's pioperty. 

Kwtration 

A sum of money is bequeathed to A, B, and C, to be equally divided 
among them. A dies before the testator B and C shall only take so much 
eis they would have had if A had survived the testator. 

95. Where the share that lapses is a part of the general resi- 
When lapsed share goes due bequeathed by the will, that share 

as undisposed of shall go as undisposed of. 

Illustration. 

The testator bequeaths the residue of his estate to A, B, and C, to be 
equally divided between them A dies before the testator. His one*third 
of the residue goes as undisposed of. 

96. Wnere a hequest shall have been made to any child ^ or 

When bequest to testa- 0*®' descendant of the testator, 

'tor’s childor lineal descend- and the legatee shall die in the lifetime 
ant does not lapse on bis of the testator, but any lineal descendant 
death in testators lifetime. qJ jmg shall Survive the testator, the be- 


• See the Hindu Wills Act (XXI of 1870), s. 6 (which is reproduced as 
ioot-note at p 23, supra) 
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Blusiration, 


A, a Hindu, who has separated from his father B, sells to C three fields, 
Xj y, and 2, representing that A u authorized to transfer the same. Of 
these fields, 2 does not belong to A, it having been retamed by B on the 
partition , but, on B’s dying. A, as 1^, obtains 2. C, not having rescinded 
the contract of sale, may require A to deliver 2 to him 


Where one of two or more co>owners of immoveable pro- 
. . perty, legally competent in that behalf, 

Transfer by one co-owner. J^nsfers his share of such properly or 

any interest therein, the transferee acquires, as to such share or 
interest, and so far as is necessary to give effect to the transfer, 
the transferor’s right to joint possession or other common or part- 
enjoyment of the property, and to enforce a partition of the same, 
but subject to the conditions and liabilities affecting, at the date of 
the transfer, the share or interest so transferred. 


Where the transferee of a share of a dwelling-house belonging 
to an undivided family is not a member of the family, nothing in 
this section shall be deemed to entitle him to joint possession or 
other common or part-enjoyment of the house. 


45 . Where immoveable pioperty is transferred for consider- 
Joint transfer for consider^ ation 10 two or more persons, and such 

ation. consideration is paid out of a fund 

belonging to them m common, they are, m the absence of a contract 
to the contrary, respectively enntled to interests m such property 
identical, as neatly as’may be, with the interests to which they were 
respectively entitled in the fund ; and where such consideration is 
paid out of separate funds belonging to them respectively, they 
are, in the absence of a contract to tne contrary, respectively entitled 
to inmrests m such property m proportion to the shares of the 
consideration which they respectively advanced 

In the absence of evidence as to the interests in the fund to 
which they were respecuvely entitled, or as to the shares which th^ 
respectivdy advanced, such persons ^all be presumed to be equally 
interested in the property. 

46. Where immoveable property is transferred for considera- 

Tcunsfer for considsr&tion by persons having distinct interests 
by persons having distiact therein, the transferors are, m the ab- 
interests. sence of a contract to the contrary, entitled 

to share m the consideration equally where their interests in the 
property were of equal value, and, where such interests were of un- 
equal value, pioponionately to the value of their respective mteiests. 
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id.) A sum of money was bequeathed to A for her life, and after her 
decease to the rhildren*of B At tne de^th of the itsutor, B had two children 
living, C and D and af-i r that evjnt, two children. E a.-d F, were bom to 
B. C and E uicd in the liietiine of A, C having made a will, E bavins' 
made no will A has died, leaving D and F surviving her. The legacy is 
to be divided into four equal parts, one of which is to be paid tothe exwu- 
tor of C, one to D, one to the admiiiistrator of E, and one to F 

(e ) A bequeaths one third of his lands to B for his life, and after bis 
decease to the sisters of B. At the deith of the. testator, B had two sisters 
living, C and O, and after that event another sister E was born. C died 
during the life of B , 0 and E have survived B One-third of A's l a nd s 
belongs to O, E, and the representatives of C in equal shares 

(/) A bequeaths 1,000 rupees to B for life, and after his death equally 
among the children* of C Up to the death of B, C had not had any child. 
The bequest after the death of B is \Oid. 


(g) Adequeatfas t,ooo rupees to “all the children,* born or to be 
born," of B, to be divided among the n at the death of C Ac the death of 
the testator, B has two children Uving, O and £ After the death of the 
testator, but in the lifetime of C, two other children, F and G, are born to- 
B. After the death of C, another child is born to B The legacy beloa^**- 
to D, £, F, and G, to the c\ciusion of the after-born child of B 

ih] A bequeaths a fund to the children* of B to be divided amot|- 
them when the elder •■hall attain ma] >nty At the testator’s death, B ha^'^ 
one child li>ine, n.>med C He afterwards had two other children, name 
D ai d E E died, but C and D were living when C attained majority. tL„ 
fund belongs to C, 0 , and the representatives of E to the e\ciusIon of ar. 
child who may be born to B alter C's attaining majority, j < 

jns 

■ vIk 


PART XII. t 
Of Void Bequests, 


iin. 


Bequest to person by par- 
ticular 'description who is 
not in existence at testator's 
death. 


89 . Where a bequest is made tc j. 
person by a parctcuUr description, ideal 
there is no person m existence at | 
testator's death who answers the desci'^ ® | 
bon, the bequest is void. 

jEA’«//wa.— IE propeity is bequeathed to a person dfescrih fuiuli 
as standing in a particular degree ot kindr ed to a specified mdr oT ^ 

• See the Hindu Wills Act (XXI. of 1870), s 6 (which is rep^ 4 ea| 

duced as foot-note at p as, sMpra). *i,« »,lls’^““‘‘‘ 

t Of Fart XII., ss 99 to 103 (both inclusive) apply to the wns , 
Hindus, lamas. Sikhs, and Buddhists in the Lower P«viiices of Beny 
and m Ve towks of Madras and Bombay the Hindu WJ? ' , , 
(XXL of 1870), ss 3 and 6 , as amended by the Probate and Admuns h b - ^ 

Act (V. of 1881), s. XS 4 - ' 
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any person of vrhom hcj in good &ith, held such property, notwith-' 
sending it may afterwards appear that the person to whom snch 
payment or delivery was made had no right to receive such rents 
or profits. 

Slusiration. 

A lets a field to B at a rent of Rs 50. and then transfers the field to 
C. B , having no notice of the transfer, in good faith pays the rent to A. 
B is not chargeable with the rent so pa.d 

51. When the transferee of immoveable property makes any 
Improvements made by improvement on the property, believing 
htmd-ftde holders under de* in good faith that he IS absolutely entitled 
{active titles. thereto, and he is subsequently evicted 

therefrom by any person having a better title, the transferee has a 
Tight to requite the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the transferee at 
the then market-value thereof, irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of such improve^ 
ment snail be the esutnaied value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has 
planted or sown on the property crops which are gr.iwing when he 
IS evicted therefrom, he is entitled to such crops, and to free in- 
gress and egress to gather and carry them. 

52 During the active prosecution in any Court having author- 
Transfer of property pend- ity in British India, or established beyond 
ing suit relating thereto. the limits of British India by the Gov- 
ernor-General m Council, of a contentious suit or proceeding in 
which any right to immoveable property is directly and specifically 
m question, the property cannot be transferred or otherwise deidt 
with by any party to the suit or proceeding, so as to affect the rights 
of any other party thereto under any decree or order which may 
be made therein, except under the authonty of the Court, and on 
such terms as it may impose. 

53 . Every transfer of immoveable property, made with intent 

Fraudulent transfer. ^ P"" 0^ Subsequent trans- 

ferees thereof for consideration, or co- 
owners or other persons hawng an interest m such property, or to 
defeat or delay the creditors of the transferor, is voidable at the 
option of any person so defrauded, defeated, or delayed. 
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(fi) A makes his will, whereby he beqiieaths a sum of money to B 
if B shall marry with tho co isent of A’s cxecutorsi B marries during 
the lifetime of A, and A afterward, expresses his approbation of the 
marriaj;e A dies. The bequest to B takoa effect 

(?) A iegaqr is^ bequeathed to A if he executes a certain document 
within a time specified in the will The document is executed by A 
within a reiisonablc time but not within the time specified in tne will A 
has not performed the condiuon, and is not entitled to receive f]|ie legacy. 

116 . Where there is a bequest to one person, aadr> a bequest 
Bequest to A, and, on oE the same thing to another) if the prior 
failure of prior bequest to B. bequest shall fail, the sec^md bequest 
shall take effect upon the failure of the prior bequest plthough the 
failure may not have occurred in the manner contempMaied by the 
testator. f 

lUusiraitotts L 

(<r ) A bequeaths a sum of money to his own children ‘.urviving him, 
and, if they ail die under <8, to B. A dies without having ev x had a child. 
The bequest to B takes effect. 

(i ) A bequeaths a sum of money to B on conditio . that he shall 
execute a certain document within tsree months after A's d ath, and, if he 
should neglect to do so, to C. B dies in the testator's lifetime. 7he 
bequest to C takes effect 

117 * Where the will shows an intention that he second be> 
When second bequest not quest shall take effect on / in the event 
to take effect on failure of of the first bequest failin in a particular 

manner, the second bj ^jnest shall not 
take effect unless the prior bequest fails in that pai; edcular manner. 


Illusiraften. 


A makes a bequest to his vr fe, but, in case she shoi 
time, bequeaths to B that which he had bequeathed' 
wife periih together under ci.ciimutances which miy' 
prove that she d.ed before him Tne b 'quest to B doei 


d di" in his life* 

0 her A and his 

t It iiiipoSbihle tC' 

lot take effect 

1 with the condi* 


118. A bequest may be made to any per > with the condi- 
Bequest over, conditional superadded that n ori case a specified 
upon happening or not hap« uncertain event sha by lappen, the thing 
pening ot specified uncertain bequeathed Shall g' o anothci 
event. or that, in case a ^ecified uncertain' 

event shall not happen, the thing bequeathec ,^11 go over to 
another person. 

In each case the ulterior bequest is subject s.° the rules conialon^ 
m sections 107, io8, 109 no, ni, iia, 113, 116, and ii 7 ‘ 


{ 
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and have the rights, mentioned 'in the rules next following, or such 
of them as are applicable to the ptopert 7 sold : — 

(/.) The seller is bound- 

fa) to disclose to the buyer any material defect in the pro- 
perty of which the seller is, and the buyer is not, 
aware, and which the buyer could not with ordinary 
care discover; 

(3) to produce to the buyer on his request for examination- 
all documents of title relatmg to the property which 
are in the seller’s possession or power ; 

(f) to answer to the best of his information all relevant 
questions put to turn by the buyer m respect to the- 
property or the title thereto , 

(d) on payment or tender of the amount due in respect of 
the price, to execute a proper conveyance of the pro- 
perty when the buyer tenders it to turn for execution 
at a proper time and place; 

(tf) between the date of the contract of sale and the delivery 
of the property, to take as much care of the property 
and all documents of title relating thereto which are 
in his possession as an owner of ordinary prudence 
would take of such property and documents; 

(/) to give, on being so required, the buyer or such person 
as he directs, such possession of the pioperQ^ as its 
nature admits ; 

(ff) to pay, all public charges and rent accrued due m re- 
spect of the proper^ up to the date of the sale, the- 
interest on all incumbrances on suco property due 
on such date, and, except where the property is sold- 
subject to incumbrances, to dlscnarge all incum- 
brances on the property then existing. 

(a.) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to trie buyer 
subsists, and that he has power to transfer the same. 

Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract with' the buyer that the 
seller has done no act whereby the property is incumbered, or 
whereby he is hindered from transferring it. 
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Illtttlrahons, 


^a ) An estate is bequeathed to A iot his life, with a condition superad< 
ded that, if he shall not, on a given day, walk loo miles in an hour, the 
estate shall go to B. The condition being void, A retains his estate as if no 
condition had been inserted in the will. 

(i.) An estate is bequeathed to A for her life, and, if she do not desert 
her husband, to B. A is entitled to the estate during her life as if no 
condition had been inserted in the will. 


(c.) An estate is bequeathed to A for life, and, if he marries, to the 
eldest son of B for life. B, at the date of the testator’s death, had not had 
a son. The bequest over is v(.id under section 92, and A is entitled to the 
estate during his life. 


Bequest conditioned that 
it shall (.ease to have effect 
in case specified uncertain 
event shall happen or not 
happen. 


121. A bequest may be made with 
the condition superadded tliat it shall 
cease to have cSect in case a specified 
uncertain event shall happen, or in case 
a specified unceitain event shall not 
happen. 


lUusiraUons, 


{a ) An estate is bequeathed to A for his life, with a proviso that, in 
case he shall cut down a certain wood, the bequest shall cease to have 
any effect. A cuts down the wood; he loses his hfc'ioterest in the 
estate. 

(d ) An estate is bequeathed to A, provided that, if he marries under 
the age of 25 without the consent of the executors named in the will, the 
estate shall cease to belong to him A marries under 25 without the consent 
of the executors. The estate ceases to belong to him. 

(e.) An estate is bequeathed to A provided that, if he shall not go to 
England within three >ears after the testator's death, his interest in the 
estate shall cease A does not go to England within the time presenbed. 
His interest in the estate ceases. 

(dl.) An estate is bequeathed to A, with a proviso that, if she becomes 
a nun, she shall cease to have any interest in the estate. A becomes a nun. 
She loses her interest under the will. 

(e.) A fund is bequeathed to A for life, and after his death to B, if B 
shall be then living, with a proviso that, if B shall become a nun, ^e 
bequest to her shall cease to have any effect. B becomes a nun in the life* 
time of A. She thereby loses her contingent interest in the fund. 

122. In order that a condition that a bequest shall cease to 
Such condition must not have effect may be valid, it is necessary 
be invalid under section 107 . that the event to which it relates be one 
which could legally constitute the condition of a bequest as con- 
templated by the 107 th section. 
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person as he directs, provided that, where the prO' 
perty is sold free horn incumbrances, the buyer may 
retain, out of the purchase-money, the amount of 
any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so re- 
tained to the persons entitled thereto; 

(e) where the ownership of the property has passed to the 
bu}er, to bear any loss arising from the destruction, 
injury, or decrease- m value of the property not 
caused by the seller; 

(d) where the ownership of the property has passed to the 
buyer, as between himself and the seller, to pay all 
pt^lic charges and tent which may become pa 3 rabte 
in respect of the propeny, the principal moneys due 
on any incumbrances subject to whtcn the property 
IS sol^ and the interest tnereon aftetwaros accruing 
due. 

(d.) The buyer is entitled— 

(a) where the ownership of the property has passed to him, 
to the benefit of any improvement u, or increase in 
value of, the property, and to the rents and profits 
thereof; 

(3j unless he has improperly declined to accept delivery of 
the property, to a charge on the properly, as against 
the seller and all persons claiming unoer him, with 
notice of the pa} meat to the extent of the seller’s 
Interest in the property, for the amount of any pur- 
chase-money properly ptud by me buyer in anticipa- 
tion of the delivery, and for interest on such amount; 
and, when he properly declines to accsp: the deli- 
very, also for the earnest (if any) and for the costs 
(if any) awarded to him of a suit to compel specific 
performance of the contract, or to ob:ain a decree 
for its rescission. 

An omission to mahe such disclosures as are mentioned In 
this section, paragraph i, clause (a), and paragraph 5 , clause (o), is 
fraudulent. 

58. Where two piopeides are subject to a common charge. 
Sale of one of two propec- and one of the properties is sold, the 
ties subject to a common buyer is, as against the seller, m the 

absence of a contract to the contraty. 
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PART XVII.* 

Of Bequbsts with Directions as to Apelication or Ekjotjisot. 

125. Where a fund is bequeathed absolutely to or for the 


Direction that funds be 
employed in particular man- 
ner following absolute be- 
quest of s.ime to or for 
benefit of any person. 


beceht of any person, but the will con- 
tains a direction that it shall be applied 
or enjoyed in a particular manner, ihe 
legatee shall be entitled to receive the 
fond as if the will had contained no such 
direction. 


llltuttraiim. 


A sum of money is bequeathed towards purchasing a couitry residence 
for A, or to puichase an annuity for A, or to purchase a commission in the 
army for A, or to place A in any business. A chooses to receive tne legacy 
in money. He is entitled to do so. 

126. Where a testator absolutely bequeaths a fund, so as to 
Direction that mode of sever it itom his own estate, but directs 
enjoyment of absolute be- that the mode of enjo' ment of it by the 
quest IS to be restricted, to legatee shall be restricted so as to secure 
secure specified benefit for ^ specified benefit for the legatee, if that 
legatee benefit cannot be obtained tor the lega- 

tee, the fund belongs to him as if the will had contained no such 
direction. 

lllustraUons. 


(a.) A bequeaths the residue of his property to be divided equally 
among his daughters, and directs that the shares ot the daughters shall be 
settled upon themselves respectively for life, and be paia to their children 
after their death. All the daughters die unmarried. The representatives 
of each daughter are entitled to her share of the residue. 

(A.) A directs his trustees to raise a sum of money for his daughter, 
and he then directs that they shall invest the fund, and pay the income arising 
from it to her during her life, and divide the]principal among her children 
after her death. The daughter dies without having ever had a child. Her 
representatives are entitled to the fund. 

127. Where a testator does not absolutely bequeath a fond, 
Bequest of fund for cer- SO as lo sever it from fais own estate, but 
tain purposes, some of gives it for certain purposes, and part of 
which cannot be fulfilled. those purposes cannot be fulfilled, the 


* Part XVII. applies to the wills of Hindus, Jamas, Sifch^ 
Buddhists in the Lower Provinces of Bengal, and in the towns of Madras- 
and Bombay.— 5 m the Hindu Wills Act (XXL of 1870), s. a. 
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(d) An appeal shall lie from any declaration, order, or direc- 
tion under this section as if the same were a decree. , 

(«) In this section "Court” means (/) a High Court in the 
exercise oi its ordinary or extraordmary original civil jurisdiction; 
{ 2 ) the Court of a District Judge within the local limits of whose 
jurisdiction the property or any part thereof is situate; (j) any 
other Court which the Local Government may, from time to time, 
by notification in the official Gazetie, declare to be competent to 
exercise the jurisdiction conferred by this section. 


CHAPTER IV. 


Of Mortgaobs of Ijoiovxablb Property and Charges. 


58. (n) A mortgage is the transfer of an interest in specific 
“Mortfiage," "mortgag- ^moveable property for ffie purpose 
or," "mortgagee," "mart- of Secunng the payment of mon^ ad- 
gage-money." and "mort- vanced or to be advanced by way of 
gage-deed ' defined. existing or future debt, or the 

performance of an engagement which may give rise to a pecuniary 
liability. 


The transferor is called a mortgagor, the transferee a mort- 
gagee; the principal money and interest of which payment is secur- 
ed for the time being are called the mortgage-money ; and the instru- 
ment (if any) by which the transfer is effected is called a mortgage-, 
deed. 


I 

(d) Where, without dehvenng possession of the mortgaged 
propei^, tiiB mortgagot binds himself 
^ ' personally to pay the mortgage-money, 

and agrees, expressly or impliedly, that, in the event of his faihng 
to pay according to his contract, the mortgagee shall have a right 
to cause the mortgaged property to be sold, and the proceeds of 
sale to be applied, so far as may be necessary, in payment of the' 
mortgage-money, the transaction is called a simple mortgage, and 
the mortgagee a simple mortgagee. 


Mortgage by conditional (0 Where the mortgagor ostensibly 
sale. sells the mortgaged property — 

I ' f 

on condition that, on default |of payment of the mortgage- 
money on a certain date, the sale shall become absolute, or * 
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PART XIX.* 

Of Sfbcific Lbgaciss. 

129. Where a testator bequeaths to any person a specified 

SpeciBc legacy defined. P®" “ aistinguished 

^ ^ from all otherparts of of his property, the- 

legacy is said to be specific. 

lllmtrahms. 

<<i.) A bequeaths to B— 

" the diamond-nng presented to him by C : ” 

“ his gold chain : " 

“a certain bale of wool 
“ a certain piece of cloth 

“ all his household'goods. which shall be in or about his dwelling' 
house in M Street in Calcutta at the time of his death 
“ the sum of x,ooo rupees in a certain chest . ” 

“ the debt which B owes him . ” 

"all his bills, bonds, and securities belonging to him lying in 
his lodgings in Calcutta ■" 

" all his furniture in his house in Calcutta . '* 

" all his goods on board a certain ship then lying in the river 
Hugli:” 

" 2,000 rupees which he has in the hands of P i ** 

"the money due to him on the bond of D 
" his mortgage on the Rampur factory i " 

“ one-half of the money owing to him on his mortgage of Ram- 
pur factory 

“ 1,000 rupees being part of a debt due to him from C 
“ his capital stock of I,ooo2 in East India Stock 
" his promissory notes of the Government of India for io,ooo 
rupees in their four per cent lean 
" all such sums of money as bis executors may, after his death, 
receive m respect of the debt due to him from the insolvent 
firm of D and Company ; " 

" all the wine which he may have m his cellar at the time of 
his death ” < 

" such of bis horses as B may select ■ ” 

" all his shares in the Bank of Bengal " 

“ all the shares in the Bank of Bengal which he may possess at the 
timeof his death." 

" all the money which he has in the 5 J per cent, loan of the uov- 
ernment of India : " 

" all the Government securities he shall be entitled to at the tim 
of his decease . " . 

' « Part XIX applies to the wills of Hindus, Jamas, Sihl® ^ 

in the Lower Provinces of Bengal and in the towns of 
and Bombay.— the Hindu Wills Act CXXI. of 1870), s. a. 
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Rights and Liahtlthts of Mortgagor. 

60. At any time after the principal money has become payable. 
Right of mortgagor to re- mortgagor has a right, on payment 

deem. or tender, at a proper time and place, of 

the mortgage-money, to require the mortgagee (a) to deliver the 
mortgage-deed, if any, to the mortgagor ; (d) where the mortgagee is 
in possession of the mortgaged property, to deliver possesaon thereof 
to the mortgagor, and (r), at the cost of the mortgagor, either to re- 
tramfei the mortgaged properly to him, or to such third person as 
he may direct, or to execute and (where the mortgage has been 
effected by a registered instrnment) to have registered an acknowledg- 
ment in writing that any right in derogation of his interest transferred 
to the mortgagee has been extingmshed: 

Provided that the right conferred by this section has not been 
extinguished by act of the parties, or by order of a Court. 

The right conferred by this section is called a right to redeem, 
and a suit to enforce it is called a suit for redemption. 

Nothing m this section shall be deemed to render invalid any 
provision to the effect that, if the tune fixed for payment of the 
principal money has been allowed to pass, or no such time has been 
fixea, the mortgagee shall be entitled to reasonable notice before 
payment or tender of such money. 

Nothing in this section shall entitle a person interested in a 
Redemption of portion of share only of the mortgaged property to 
mortgaged property. redeem his own share only, on payment 

of a proportionate part of the amount remaining due on the mort- 
gage, except where a mortgagee, or, if there are more mortgagees 
than one, all such mortgagees, has or have acquired, in whole or 
in part, (he share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall. 
Right to redeem one of bi the absence of a contract to the con- 

two properties separately trary, be entitled to do SO Without paying 
mortgaged. ^ money due under any separate mort- 

gage made by him, or by any person through whom he claims, on 
property other than that comprised in the mortgage which he seeks 
to redeem. 

llhainUon, 

A, the owner of farms Z and Y, mortgages Z to B for Rs. i,ooo. A 
afterwards mortgages Y to B for Rs. i,ooo, making no stipulation as to> 
any additional cnmge on Z. A may institute a suit for the redemption of 
he mortgage on Z done. 


Act IV., 1882.— 3. 
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JllusirattoH. 

A bequeaths to B— 

" 10,000 rupees of his funded property, *' 

" 10,000 rupecb of his property now invested in shares of the East 
Indian Railway Company, 

“ xo,Qoo rupees, at present secured by mortgage of Rampnr 
factory ” 

No one of these legacies is specific. 

131 . Wiiere a bequest is tnade,tn general terms, of a certain 
Bequest of stock where amount of any kind of slock, the legacy 

testator had, at date of will. IS not specific merely because the testa- 
equal or greater amount of tor \vaa, at the date ot his will, possessed 
stbek of same kind. Siock of the specified kind, to an 

equal or greater amount than the amount bequeathed. 

Jllusiraiion. 

A bequeaths to B s,ooo rupees five per cent. Government secnnties. 
A had. at tea date of the wiU, five per cent. Government securities for 
5,000 rupees i 

The legacy is not specific 

132 . A money-legacy is not specific merely because the will 
Bequest of money where directs US payment to be postponed un- 

not payable until part of tes- til some part of the properly ot the testa- 
tator's property disposed of tor shall have been reduced to a certain 
in certain way form, or remitted to a certain place. 


lUuitraliott 

A bequeaths to B io,ooo rupees, and directs that this legacy shall bs 
paid as soon^A’s property m India shall bo reali^sed in England ; 

The legacy is not specific. 

133 Where a will contains a bequest of the residue of th® 
When enumerated articles testator’s property along with an enum * 
notdeemed specifically be- ation of some items of property "Oj p 
queathed. 'Viously bequeathed, the articles enn 

ated shall not be deemed to be specifically bequeathed. 

184 . Where property is specifically 2 ,*?° Sa"S 

, Retention, to t£°fornf in which the testator Irft ^ 

Si^™;Vt:of such a nature that 

its value is continually decreasing. 
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Implied contracts by mort* 65 < Iq ths RbsCDCO of A COntfACt tO 
^agor. the contrary, the mortgagor .shall <be 

deemed to contract with the mortgagee-^ 

(a) that the interest which the mortgagor professes to trans- 
fer to the mortgagee subsists, and that the mortgagor 
has power to transfer the same ; 

(j) that the mortgagor will defend, or, if the mortgagee be 
in possession of the mortgaged property, enable 
him to defend, the mortgagor's title thereto ; 

(c) that the mortgagor will, so long as the mortgagee is not 

in possession of the mortgaged property, pay all 
public charges accruing due m respect of the pro- 
perty; 

(d) and, where the mortgaged property is a lease for a term 

of years, that the rent payable under the lease, the 
conditions contained therein, and the contracts bind- 
ing on the lessee, have been paid, performed, and ob- 
served down to the commencement of the mortgage ; 
and that the mortgagor will, so long as the security 
exists, and the mortgagee is not m possession of the 
mortgaged property, pay the rent reserved by the lease 
or, if the lease be renewed, the renewed lease, perfqrm 
the condidons contained therein, and observe the con- 
tracts binding on the lessee, and indemnify the mort- 
gagee against all claims sustained by reason of the 
non-payment of the said rent or the non-performance 
or non-observance of the said conditions and con- 
tracts; 

(0 and, where the mortgage is a second or subsequent in- 
cumbrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on 
each prior incumbrance as and when it becomes 
due, and will, at the proper time, discharge the 
prmcipal money due on such prior incumbrance. 

Nothing in clause (r), or in clause {d), so far as it relates to the 
payment of future rent, applies m the case of a usufructuary 
mortgage. 

The benefit of the contracts mentioned in this section shall be 
annexed to, and shall go with, the interest of the mortgagee as such, 
and may be enforced by every person in whom that interest is, for 
the whole or any part thereof, from time to time, vested. 
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JSxplanaivin.-~~Hba distiactioa bstvtrsea a specific legacy and 
A demonstrative legacy consists in this that, 

where specifisd property is given to the legatee, the legacy ia 
specific : 

where the legacy is directed to be paid out of a specified pto« 
perty, it is demonstrative. 

lUusitations. 

{a.'i A bequeaths to B ],ooo rupees, being part of a debt due to ht» 
from W. He also bequeaths to C i ,003 rupees to be paid out of the debt 
due to him from W. The legacy to B is specific , the legacy to C is 
demonstrative. 

(i.) A bequeaths to B— 

“ten bushels of the corn which shall grow in his field of 
Greenacre , ” 

“So chests of the indigo which shall be made at his factory 
of Rampur , " 

“ xo,ooo rupees out of his five per cent promissory notes of 
the Government of India 

an annuity of 500 rupees “from his funded property;"^ _ 

“ 1,000 rupees out of the sum of 2,003 rupees due to ium by 
C " 

A bequeaths to B an annuity, and directs it to be paid put of the rents 
ising from his taluq of Ramnagar . 

A bequeaths to B-~ 

“ 10,000 rupees Out of his estate at Ramnagar,” or charges it 
on his estate at Ramnagar , ” 

“ 10,000 ruoees, being hts share of the capital embarked m a. 
certain business * ” 

Each of these bequests is demonstrative. 

133. Where a portion of a fund is specifically bequeathedr 
Order Of payment when and a legacy is directed to be pud om 
legacy directed to be paid of the same xund, the portion spscificaty 
out of fund the subject of bequeathed shall first be paid to (w 
specific legacy. legatee, and the demons rative legacy 

shall be paid out of the residue of the fund, and, so far as the re- 
sidue shall be deficient, out of the general assets of the testator. 

Illustration. 

A bequeaths to B x,ooo rupees, being P"* “f ? 

W. He also bequeaths to C 1,000 rupees to bs paid out of the debt due w 
him from W. The debt due to A from W is only 1.500 rupees , of 
t BOO ranees i.ooo rupees belong to B, and 500 rupees are to be paid to 
Os also to Wve 500 rupees out of the general assets of the testator. 
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R%ht to sue for mortgage- 68. The mortgagee has a right to 
money. sue the mortgagor for the mortgage* 

znon^ in the mllowng cases only — 

(n) where the mortgagor binds himself to repay the same ; 
{i) where the mortgagee is deprived of the whole or part of 
hia security by, or in consequence of, the wrongful 
act or default of the mor^agor ; 

(r) where, the mortgagee being entitled to possession of the 
property, the mortgagor fails to deliver the same to 
him, or to secure the possession thereof to him with- 
out disturbauce by the mortgagor or any odier person. 

Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or 
partially destroyedjOr the security IS rendered insuGScient as defined 
in section 66, the mortgagee may require the mortgagor to give him, 
withm a reasonable time, another sufficient security for his debt, 
and, if the mortgagor fails so to do, may sue him for the mortgage- 
money. 


69 . A power conferred by tiie mor^age-deed on the mort- 

Power ofmie «h« valid, f " on any person on his b^alf, 
to sell or concur in selling, m default of 
payment of the mortgage-money, the mortgaged property or any 
part thereof, without the mtervenbon of the Court, is valid m the 
following cases, " and in no others"'’’ (namely)— 

(n) where the mortgage is an English mortgage, and neither 
the mortgagor nor the mortgagee is a ITiridir, 
Muhammadan, or Buddhist, " or a member of any 
other race, sect, tribe, or class, from time to rirug 
specified iu this behalf by the Local Government, 
with the previous sanction of the Governor-General 
in Council, in the local official Gazette;"* 

( 3 ) where tiie mortgagee Is the Secretary of State for India 
in Council; 


(f) where the inortgaged property or any part thereof is 
situate within the town of Calcutta, Madras, Bombay, 
Karachi,' Rangoon. Moulmem, Basseln.or Akyab.'^ 

• The words quoted above in s 69, para, t, and those in cl. (a), have 
been insetted by the Transfer of Prop^ Act (i88a) i^endment Act (III. 
of 1885), s. s. 

t In d. (tf) of s. 69, the words quoted have bean aobstituted for the 
words, “or Rangoon," by Act VL nf 1904, s. 4. 
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141, Where tlw ihing ^pecincally beqtieathed is the right to 
Adoinpttnii ot ‘ipccifichi'* receive .somethin;; of value from a third 
q«* sv af fi jht to reoeWe patty, and tfte testator Itimseif receives 
konutiiui;; from tluril pjtiy. tiie bequest is adeemed. 

Ittuiiraiiam. 


{a ) A hc(tUL.ithi to it— 

•* tho debt which C owc« him j " 

" 3 000 ru|ic!c I whU'h he h.i . in the h inJs of 0 , 

“ the money ihio to him on the bond oi I* , " 

** hit mafti,M''c on the Rjtnpor f irtory . “ 

All theio dchlv ate cxtini'uwhni to A'^ lifetime, some with and some 
oithiiUt hi) con'oiiC. AU the h’g.iuci are .tdeumed 

(6 } A bciiiKsithn to B " hii interest in certain policies of life aisur> 
ance.” A in his Iifi.tiinefuuiveitheamounco{ the policies. The legacy 
IS adcL'iiivd, 


142. Tiiu receipt by the testator 
Ademption fira Unto by of a part of an entire thiiiff specifically 
testator’s rvoeipt of p itt of bequeathed shall operate as an ademp- 
entiroihinRsptcifieilly be. ijon of the legacy to the extent of the 
ijucathod., gum so received. 

Jllusltation. . 

A bcqueihs to B " the debt due to him by C.” Thu debt .imoants to 
10,000 rupiO'i C p tys to A 5.000 rupees, tno one half of the debt. The 
legicy IS res'okcdt by ademption so far ai regards tin. 5,000 rupees tecemd 
by A. 


143. If a portion of an entire fund or stock be soecifically 
Ademption pro /«.ire by bequeathed, the receipt by the tes’ator 
teitator's receipt of portion of a portion of the fund or stock snail 
of entire fund of which opertue as an ademption only to the 
portion has been spcci- extent of the amount so received ; and 
ficilly bequeathed. Ij,g residue of the fund or stock shall be 

applicable to the discharge of the specific legacy. 

Illustration. 

A bequeaths to B ona-half of tho sum of 10,000 rupees due to him 
from W. A, in his lifetime, receives fi.ooo nipecs, part of the 10.000 rup^. 
Tlw 4,000 rupees which are duo from W to A at the time of his dcata , 
long to B under the specific bequest. 
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70. It, after the date of a mortgage, aaj accession is made 
Accession to mortgaged *0 the mortgaged property, the mort- 
property. gagee, in the absence oC a contract to 

the contrary, shall, for the purposes of the security, be entitled to 
such accession. 


JUustraeiotts. 

(a ) A mortgages to B a certam field bordering on a river. The field 
IS increased by alluvion Pot the purposes of hts security. B is entitled 
to the increase 

(i ) A mortgages a certain plot of building land to B, and afterwards 
erects a house on the plot For the purposes of hts secnncy, B is entitled 
to the house as well as the plot. 

71. Wnen the mortgaged property is a lease for a term of 
Renewal of mortgaged years, and the mortgagor obtains a 

lease. rene\?ai of the lease, the mortgagee, in 

the absence of a contract to toe contrary, shall, for the purposes of 
the security, be entitled to the new lease. 

72. When, during the continuance of the mortgage, the mort-' 
Rights of mortgagee in g^tgee takes possess'on of the mortgaged 

possession. proper^, he may spend such money as 

IS necessary-— 

(a) for the due management of the property and the collec- 
tion of the rents and profits thereof ; 

(£) for its preservation from destruction, forfeiture, or sale; 

(c) for supporting the mortgagor's title to the property ; 

(d) for making his own title thereto good against the mort- 

g^or ; and, 

(c) when the mortgaged proper^ is a renewable lease-hold, 
for the renewal of the lease ; 

and may, in the absence of a contract to the contrary, add 
such money to the principal money at the rate of interest payable 
on the principal, and, where no such rate is fixed, at the me of 
nine per cent, per annum. 

Wnere the property is, by its nature, insurable, the mortgagee 
may also, in the absence of a contract to the contrary, insure aud 
keep insured against loss or damage by fire the whole or any part 
of such property, and the premiums paid for any such insurance 
.shall be a char^ on the mortgaged property, in addition to the 
principal money, with the same priority and with interest at the 
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X4;7« A spuclftc bcqiwat of goods under a description con* 
Moii'.'idcinptian o{ iptci* necung them with a certain place is not 
fic bequudof I'ood.Uuscciti- adeemed by reabon tliat they have been 
c»l.v»connfctcawitUci=ruin removed trora such pi ice from any 

the knowlmlge or baiiction of tlw testator. 

tttwtroUotts, 


A bequeaths to U *' all hit household j'oods which shall be in or about 
hudaeUtng'huusii in Calt'uai At the time of his death.” The goods are 
removed from (ho huuie to uWo them icom tire. A dies before thvy are 
brought Laclt j 

A bequeaths to i) “.ili his hootohold goodt whicli shali he in or about 
his disslliiigdiouse iu Ciiculu at the time of hi-, death *’ During A's 
ubtence upon .a journey, the niioluoftheguudj are removed tram (he rouse. 
A dies without iijtiiig s.iiiClioiied thur temuv,i| : 

Neither of thcMi Icgictes is adeemed. 

148. Tiio removal of the thing bequeathed from the place in 
When mnovil of thing which it is hiaied m the will to be wtualed 

Lei]oeathu] does not con-.ti. does not constitute an ademption where 
tuto ndempUun. the place is only referred to in' order to 

complete the description of wh U the testator meant to bGque.a(h. 

llNilrations. 

A bequeaths to B ail thu bills, bonds, and other securities for money 
belonging to him, then lying in bis lodgings in Calcutt.t At the tune of 
his death, these effects h aU been removed from his lodgings in Calcutta : 

A bequeaths to B ail hts furniture then in his hou-.e in Calcutta. The 
testator hus a house at C.'iicutca and .mother at Chinsurab, in which he 
lives .altern.itely, being possessed of one sec of furniture only which he re* 
moves with himself to each house. At the time of his death, the furniture 
IS in the house at Chinsurah : 

A bequeaths to B .all his goods on bo.ird a certain ship then lying in 
the river Hugii. The goods are removed by A’s directions to a warehouse, 
in which they remain at the time of A's death : 

No ono of these legacies is revoked by ademption. 

149. Where the thing bequeathed is not the right to receive 
When thing bequeathed f m«iblng of value from a thirf person, 

is a v,tluable to be received but the money or other commodity wind) 
by testator from third per> shall be received from the third person by 
son, and testator himself the tesutor himself or by his representa* 
or his representative re* tjygj^ the receipt of such sura of money or 
cclvesit commodity by the testator shall 

not constitute an ademption ; 
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(i) he must use his best endeavours to collect die rents 
and profits thereof; 

(0 he must, in the absence of a contract to the contrary, 
out the income of the properly, pay the Govern- 
ment revenue, all other charges of a public nature 
accruing due in respect tberec^ during luch posses- 
sion, and any arrears of rent in default of payment 
of which the property may be summarily sold ; 

(<f) he must, in the absence of a contract to the contrary, 
make such necessary repairs of the properly as he 
can pay for out of the rents and profits thereof dter 
deducting from such rents and profits the payments 
mentioned in clause (r) and the interest on the 
principal money; 

(e) he must not commit any act which is destrucdve or 
permanently injurious to the property; 

(/) where be has insured the whole or any pact of the pro- 
perty against loss or damage by fire, he must, m 
case of such loss or damage, apply any money 
which he actually receives under the policy, or so 
much thereof as may be necessary, m reinstating 
the property, or, if the mortgagor so directs, in re- 
duction or discharge of the mortgage-money ; 

(g) he must keep clear, full, and accurate accounts of all 
sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, 
give the mortgagor, at his request and cost, true 
copies of such accounts and of the vouchers by 
which they are supported; 

(A) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after de- 
ducting the expenses mentioned in clauses (c) and 
[d) and interest thereon, be debited against him in 
reduction of the amount (if any) from time to time 
due to him on account of interest on the mortgage- 
money, land, so far as such receipts esceed any 
interest due, in reduction or discharge of the mort- 
gage-money; the surplus (if any) shall be paid to 
the mortgagor; 
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153. Wheic stock specific.iJly bequeathed is sold, and an 
Stock hpcctiicjlly be* c^***^^ quaniuy of the same stock is after- 
queathed kold buc rcptaced, Wards purciiased, and belongs to the tes- 
and belonijing to testator tator at his death, the legacy is not 
at his death. adeemed. 


PART XXII.-^ 

Of tub PAYiijCNr of Liauiuths ix itESPEcr of tub Subject 
OF A Bkoubst. 

154. Where properly specifically bequeathed is subject, at the 
Non-Hability of executor of the testator, to any pledge, lien, 

to L^onerdte spccirie ]c- or incumbr.uicu created by the testitor 
gatcus. himself, or by any pcisoa under whom 

he claims, then, unless a contrary inieniion appears by the will, the 
le<^tee d he accepts the bequest, shall accept it subject to such 
pledge or incumbranco, and shall (as between himselr .and the testa- 
tor’s estate) be liaole to make good the amount of such pledge or 
incurabrancc. 

A contrary intention shall not bo interred from any direction 
which the will may contain for the piyment of the testator's debts 
generally. 

Explanalioti. — A periodical payment m the nature of land-re- 
\miue or m the nature of rent is not such an incumbrance as is con- 
templated by this section. 

^ Illuslrations. 

{rtl A bequeaths to B the duinond-ring given him by C, At A'» death, 
the ring is htU lo pawn by D. to whom it ha:, been pledged by A It is 
the duty of A's executors, if the state of the testator’s assets will allow 
them, to allow B to redeem the ring 

lb I A bequeaths to B a aamindari which at A's death, is subj’ect to a 
mortgage for lo.ooo rupees, and the whole of the principal sum togeth« 
with inierest to the amount of i.ooo rupees is dus, at A s death. B il lie, 
adepts the bequest, accepts it subject to this charge, and «s liable^ /s 
between himself and A's estate, to pay the sura of n.ooo rupees thus due 
. . t 155. Wlicrc Anything is to be done 


be at cost of his estate. 


bequeathed, it is to be done at the cost 
of the testator’s estate. 


aunties to the wills of Hindus, Jamas, Sikhs, and Bud- 
.V... of B,npl, .od in U» to", of -d 
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date of the second mortgage, the balance due to B & Co. does not esEceed 
Rs 5,000 B & Co subsequently advance to A sums making the balance 
of the account against him exceed the sum oE Rs. 10,000 B & Co, are 
entitled, to the axtent of Rs 10 000, to priority over C. ^ ^ 


80. No mortgagee paying off a prior mortgage, whether with 
or without notice of an intermediate 
Tacking abolished. mortgage, shall thereby acquire any pri- 

ority in respect of his origmal security. And, except in the case 
provided for by section 79 , no mortgagee making a subsequent 
advance to tne mortgagor, whether with or without notice 0 ; an 
mtermediate mortgage, snail thereby acquire any priority ni respect 
of his security for such subsegu^t advaoce. 


Marshdlmg and ConlnbtUvm. 

81. If the owner of two properties mortgages them both to 
,, . „ _ one person, and then mortgages one of 

the properties to another person who 
has not notice of the former mortgage, the second mortgagee i 3 > 
in the absence of a contract to the contrary, entitled to have the 
debt of the first mortgagee satisfied out of the properqr uot 
gaged to the second mortgagee, so far as such property will extend, 
but not so as to prejudice the rights of the first mortgagee, or of 
any other person having acqmred for valuable consideration an 
interest m either property. 


82. Where several properties, whether of one or several 
Contribution to mortjfogc* owners, are mortgaged to secure one 
debt. debt, such properties are, in the absence 

of a contract to the contrary, liable to contribute rateably to the 
debt secured by the mortgage, after deducting from tne value of 
each property the amount of any other mcumbrauce to which it is- 
subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, one is 
mortgaged to secure one debt, and then both are mortgaged to 
secure another debt, and the former debt is paid out of the former 
property, each property is, in toe absence of a contract to the con- 
trary, liable to contribute rateably to the latter debt after deducting 
the amount of the former debt from the value of the property out 
of which It has been paid. > 

Nothing m this section applies to a property liable under sec- 
tion 81 to the claim of the second mortgagee. 
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(^ } A bequeaths to B his shares in a jointstock epmpany, B accepts 
the bequest. Afterivards the affairs of the company are wound up, and each 
shareholder is called upon for contribution. The amount of the contribution 
must be borne by the legatee. 

(e } A IS the owner of ten shares in a railway compiny. At a meeting 
held during his hfetime a call is made of 3/. per share payable by three 
instalments. A bequeaths his shares to B and dies betneen the day fired 
for the payment of the first and the day fixed For the payment of the second 
instalment, and without having paid the first instalment A's estate must 
pay the first instalment, and B, if he accept the legacy, must pay the re- 
maining instalments. 


PART XXill.'' 

Of Bequfsts of Things descbided in GENFRiti. Terns. 

158. If (here be a bequest of something described in general 
Bequest of thing described terms, the t.xecutor must purchase for 
is general terms. the legatee what ma) reasonably be 

considered to answer the description. 

lllusirattens. 

{a ) A bequeaths to B 0 pair of carriage-horses, or a idiamond ring. 
The executor must provide the legatee with such articles it the state of the 
assets will allow tc. 

(fi } A bequeaths to B “ his pair of carnage-horses ” A had no carnage- 
lorses at the ume of bis death. The legacy tails. 


PART XXIV.' 

Of Bequests of the Interest or Produce of a Fu'D. 

159. Where the interest or produce of a fund is bequeathed 
Bequest of interest or to any person, and the will aliords no 
iroduce of food. indication or an intention that ttie enjoy* 

nenc of the bequest should be of limited duration, the principal as 
iiell as the interest shall belong to the legatee. 


Jlliatratiohs, 

la.) A bequeaths to B the interest of his five per cent. P'’®™'®®?"®*''® 
f the Government of India. There is no other clause in tJie mil affico g 

* Parts XXIII. and XXIV apply to the wills of Hindus, 
nd Buddhists in the Lower Provinces of Bengal, and in the towns 0 
ind Bombay.— See the Hindu Wills Act (XXI of 1870J, s a 
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(a) Any peisoo (other than the mortgagee of the interest 
sought to be redeemed) having any interest in, 03 
charge upon, the proper^; 

(i) any person having any interest in, or charge upon, the 
right to redeem the property; 

(c) any surety for the payment of the mortgage>debt or any 

part thereof ; ' 

(d) the guardian of the property of a nunor mortgagor on 

behalf of such nunor; 

(«) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot; 

(/) the judgment-creditor of the mortgagor, vrhen he has 
obtained esecution by attachment of ^e mortgagor's 
interest in the property ; 

(jr) a creditor of the mortgagor who has, in a sint for the 
adnunistration of his estate, obtained a decree for 
sale of the mortgaged property, 

92, 94.— iy Act V. of tgo8^ 

95. Where one of several mor^gors redeems the more* 
Charge of one of several g^ged proper^, and obt^S possesslos 
co-moitgagoravrho redeems, thereof, he has a charge on the share of 
each of the other co-mortgagors in the properly for bis proportion 
of the expenses properly incurred in so redeeming and obtaining 
possession. 

96, 97 j — \Rip€<Atd ly Act K of igo8.} 

Anomalous Mortgages. 

98. In the case of a mortgage, not being a simple mortgage. 
Mortgage not described in ^ mortgage by conditional sale, usufruc- 
Mctioa ss, clauses (i), (e), tuaiy mortgage, or an English mort- 
(ri), and (e), qp ^ combination of the first and 

third, or the second and tlurd, of such forms, the righte and 
liabilities of the parties shall be determined by their contract as 
evidenced in the mortgage-deed, and, so far as such contract does 
not extend, by local usage. 

98. — [Rtptahd ly Act V, of tgo8^ 
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Illusiraiians^ 

(a.) A by hii will jKrccla th.it lit:. t‘\mttori sluU, out of his property, 
purch.'iso an .innutty of (,ooo mptes for U 1) is eotitltd, at his option, to 
have an annuity of i,coo rupees for hu life purcbasid for him, or to recciie 
such .1 sum as uill he suineiciit for the putch.isu of such an annuity. 

(A A bt(|ucithi a fond to U for his life, ,iiid direrts that, after B’s 
dc.ith, it shall be i.ud out in liic purchase of an iniiuity for C B and C 
survivu the tcst.itor, C dies in B's iifetiinu. On B’s death the fund 
belongs to the Tepreseiitatise of C. 


X62. Where ati ‘Annuity is bequeathed, but the assets o{ the 

AlMtemcnl of annuity ^ 

lujjaucii gnen by the mil, the annuity 

shall abate in the same proportion as tite other pecuniary legacies 
gnen by the mil. 


168. Where there is a gift of an annuity and a residuaiy 
Where qift of annuity .and S*^‘» "’hole of the annuity is to be 
tesidu.irygih,wholu annuity Satisfied before any part of the residue 
to be first s.atisricd. is pud to the residuary legatee, and, « 

ncccbsaty, the capital of the tesutor’s estate shall be applied for 
that puipose. 


PART XXVI.» 


Ob' LvGACIKS to CkLOITOBS .\^D PoRTIONCRS. 

164. Where a debtor bequeaths a legacy to his creditor, andi 
Creditor primd/nritfcnti- It does not appear from the will that the 

tied to legacy as well as legacy is meant as a satisfaction of the 
debt. (lejji, the creditor shall be eniilled to 

the legacy as well as to the amount of the debt 

165. Where a parent, who is under obligation by contract to 
Child priiwtyncw entitled provide a portion for a child, fails to do 

to legacy as well as portion, so, and afterwards bequeaths a legacy 
to the child, and does not intimate by his will that the legacy is 
meant as a satisfaction of the portion, the child shall be entitled to 
receive the legacy as well as the portion. 


• Part XXVI. applies to the wills of Hindus, Jamas, S*bs, s 
Buddhists m the Lower Provinces of Beng.il, and m the towns of 
and Bombay.“Sw the Hindu Wills Act (XXL of 1870), s. a. 
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deposit in such Court as last aforesaid the amount sought to bo 
tendered] and such deposit shall have the effect of a tender of such 
amount. 


108. Where, under the provisions of this Chapter, a notice is 
Notice, &C , to or by per- to bo Served on or by, or a-ftnder or 
SOD incompetent to contract, posit made or accepted or taken out of 
Court by, any person incompetent to contract,* such notice may be 
served, or tender or deposit made, accepted, or taken, by the legal 
curator of the property of such person ; but, where there is no such 
curator, and it is requisite or desirable, in the interests of such 
person, that a notice should be served, or a tender or deposit made, 
under the provisions of this Chapter, application may be made to 
any Court in which a suit might be brought for the redemption of 
the mortgage to appoint a guardian ad litem for the purpose of 
serving or receiving service of such notice, or making or accepting 
such tender, or making or taking out of Court such deposit, and for 
the performance of all consequential acts which could or ought to 
be done by such person if he were competent to contract; and the 
provisions of Chapter XXXI. of the Code of Civil Proceduref 
shall so far as may be, apply to such application, and to the partied 
thereto, and to the guardian appointed thereunder. 


104. The High Court may, from time to time, make rules 

„ , , , consistent with this Act for earning out. 

Power to make rules 

cature subject to ils superintendence, the provisions contained in 
this Chapter. 


CHAPTER V. 

Of Leases of Iumoveabis Peofestt. 

105. A lease of immoveable property is a transfer of a right 

» Lease” defined ^ properly, made for a cer- 

^ “ tain lime, express or implied, or in per- 

petuity, in consideration of a price paid or promised, or of money, a 
share of crops, service, or any other thing of value, to be rendered. 


* As to persons competent to contract, see ss ii and la of the Indian 
Contract Act (IX of 1S72) 

t This reference to Ch, XXXI of the Civil Procedure Code (Act X. of 
1877) should now be read as applying to Ch. XXXI. of the Civil Procedure 
Code (Act XIV. of t88a).— <Srr s. 3 of the latter ‘Act.'' ' 

' I 
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HlusitaUons, 


{a.) The farm of Snitanpur ivaa t he propert/ of C. A bequeathed it to 
D, giving a leguc} of i,ooo rupees to C. C has elected to retain hii farm 
of Sulianpur, ivhifh Is worth 8co rupees C fotiuts his legacy of 1,000 
rupees, of which 800 rupees goci to B, and the r cmaintng 2C0 rupees falls 
into the rtsiduary hequeit, or devolves .iccord mg to the rules of intestate 
succession, as the case may be. 

(6) A beiiucaths .in estate to Bin case B’s cider brother (who is 
Riiirricd and has children) shall leave no issue living at his death A also- 
bcQiieaths to C a jewel, which belongs to B. B must elect to give up the 
jewel, or to lose the estate. 

(c.) A bequeaths to B i.OOO rupees, and to C an estate which wilh 
under a settlement, belong to B if his elder brother (who is married and has 
children) sh,ill lc.ne no issue living at his death B must elect to give up 
the estate', or to lose the legacy. 

(d ) A, a person of the age of iS. domiciled in British India, but 
owning real property in Kngl md, 10 which C is heir-at- Lw, bequraths a 
legacy to C, .md, subject ilicreio, del I'cs .and bequeaths to B “all his pro- 
perty whatsoever and wheresoever.” and ou-s under St The real property 
in Engbnd does not pass by the will C may claim his legacy without 
giving up the real property in England. 


Bequest for man’s bencf.t 
how regarded for purpose of 
election. 


170. A bequest for a man's benefit 
is, for the purpose of election, the same 
tiling as a bequest made to bimsslf. 


JUustraiioa 

The farm of Sultanpur Kburd being the property of B, A bequeathed 
it to Cj and beque.ithed another farm, c.sllcd Sultanpur Buaurg, to his mm 
executors, with a direction tliaf it should be sold, and the oroceeds fPP .. 
jn payment of B's debts B must elect whethir he will abide by the wn 1 
or keep his farm of Sultanpur Khord in opposition to it. 

171, A person taking no benefit directly under the will, but 
Person deriving benefit in- deriving a benefit undent indirectly, » 
directly not put to (.lection, not put 10 bis election. 

Jllxislraitoti. 

The lands of Sultanpur are settled upon C gf 

death, upon D. his only child A biqiiraths Jnjls of SoltaDpur^“a„d 
and 1 000 rupees to C C dies intestate shortly after p and 

^^utbavue miide »»/ elation D «“• >» 

the lands of Snitanpur in opposition to the will. 
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class of such leases, may be made by unregistered instrument or by 
oral agreement without delivery of possession."* 

lOS. In the absence of a contract or local usage to the con> 
Rifhts and liabilities o£ t^e lessor and the lessee of im- 

V lessor and lessee. moveabte property, as against one another 

respectively, possess the rights and are subject to the liabiiibes 
mentioned in the rules next following or such of them as are ap- 
plicable to the property leased : — 

A, — Atgi/s and LtaltUius of the Lessor. 

(a) The lessor is bound to disclose to the lessee any materiaf 
defect m the property, with reference to its intended use, or ol 
which the former is, and the latter is not, aware, and which the latter 
-could not with ordinary care discover : ^ 

(i) the lessor is bound, on the lessee's request, to put him m 
possession of the property : 

(c) the lessor shall be deemed to contract with the lessee that, 
if the latter pays the rent reserved by the lease, and pertorms tiie 
contracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption. 

The benefit of such contract shall be annexed to, and go with, 
the lessee's interest as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof from 
time to time vested. 

— Sights and Luthtliltes of the Lessee. 

(d) If, during the continuance of the lease, any accession is 
made to the property, such accession (subject to the law relating to 
alluvion for the time being m force) shall be deemed to be com- 
prised in the lease : 

(ej if, by fire, tempest, or flood, or violence of an army or of 
a mob, or other irresistible force, any material part of the proper^ 
be wholly destroyed or rendered substantially and permanent 
unfit for the pu^oses for which it was let, the lease shall, at the 
option of ihe lessee, be void : 


* In s. 107, the two concluding paragraphs quoted have been sub* 
stituted for the original second paragraph thereof by Act VI. of 1904, s. j. 

» Act IV., x88z —4. 
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having been informed by A’a executors that the residue will amount to 
5,000 rupees, allows C to take possession of Sultanpur. He afterwards 
discovers that the residue does not amount to more than 500 rupees. 
B has not confirmed the bequest of the estate of Sultanpur to C 

174. Such knowledge or waiver of inquiry shall, in the ab- 
Presumption arising sence of evidence to the contrary, be 

from enjoyment by legatee presumed if the legatee has enjoyed foi' 
for two years. years the benefits provided for him 

by the will without doing any act to express dissent. 

175. Such knowledge or waiver of inquiry may be inferred 
Confirmation of bequest from any act of the legatee which ten- 

by act of legatee. ders it impossible to place the persons 

interested m the subject-matter of the bequest in the same condition 
as if such act had not been done. 

lUustrtthon. 

A bequeaths to B an estate to which C is entitled, and to C a coal- 
mine. C takes possession of the mine, and exhausts it. He has thereby 
confirmed the bequest of the estate to B. 

170. If the legatee shall not, within one year after the death 
When testator's repre- of the testator, signify to the testator’s 
sentatives may call upon representatives his intention to comfirm 
legatee to elect. oj. jq dissent from the will, the represent- 

atives shall, upon the expiration of that period, require him to make 
his election ; 

and, if he does not comply with such requisition within a reason- 
Effect of non-compli- able time after be has received it, he 
ance. shall be deemed to have elected to con- 

firm the will. 

177. In case of disability, the eleebon shall be postponed 
’’ Postponement of election until the disability, ceases, or until the 
in case of disability. election shall be made by some compe* 

tent authority. 



TRANSFER OF PROPERTY. 


5 = 


of 1882.] 


(m) the lessee is bound to keep» end, on the termination of 
the lease, to restore, the property m as good condition as it was in 
at the time when he was put m possession, subject only to the 
changes caused by reasonable wear and tear or irresistiWe force, 
and to allow the lessor and his agents, at ail reasonable times 
during the term, to enter upon the property, and inspect the con- 
dition thereof, and give or leave notice of any defect in such condi- 
tion ■ and when such defect has been caused by any act or default op 
the part of the lessee, his servants, or agents, he is bound to make it 
good within three months after such notice has been given or left: _ 

(«) if the lessee becomes aware of any proceeding to recover 
the property or any part thereof, or of any encroachment made 
upon, or any interference with the lessor's rights concerning such 
property, he is bound to give, with reasonable diligence, notice 
thereof to the lessor : , 


( 0 ) the lessee may use the property and its products (if any) 
as a person of oidinary prudence would use them if they were his 
own; but he must not use, or permit another to use, the property 
for a purpose other than that for which it was leased, or fell timber,, 
pull down or damage buildings, work mines or quarries not open 
when the lease was granted, or commit any other act which is 
destructive or permanently injurious thereto 

(fi) he must not, without the lessor’s consent, erect on the 
proper.y any permanent structure except for agricultural purposes: 

(j^j on the determination of the lease, the lessee is bound to 
put the lessor into possession of the property. 


109. If the lessor transfers the property leased, or any part 
Rights Ot lessor's tcans- thereof, or any part of hia interest there- 
ferecH 10 , the transferee, in the absence of a 

contract to the contrary, shall possess all the rights, and, if the 
lessee so elects, be subject to all the haoilities of the lessor as to 
the property or part transferred so long as he is the owner of it ; 
but the lessor shall not, by reason only of such transfer, cease to 
be subject to any of the liabilities imposed upon him by the lease 
unless ihe lessee elects to treat the transferee as the person liable 
to him : 


Provided that the tiansferee is not entitled to arrears of rent 
due before the transfer, and chat, if the lessee, not having reasoa 
to believe that such transfer has been made, pays rent to the lessor 
'' the lessee shall not be hable to pay such rent over again to th* 
. transferee. 
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of A s death. A dies of the illness dunng which he delivered these articles. 
B 13 entitled to the trunk and its content^ or to A’s goods of bulk in the 
warehouse 

(tf) A, being ill, and in expectation of death, puts aside certain 
articles in separate parcels and marks upon the parcels respectively the 
names of B and C The parcels are not delivered during the life of A 
A dies of the illness during which he set aside the parcels. B and C are not 
entitled to the contents of the parcels. 


PART XXIX.* 

Of Grant of Probate and Letters of Administration. 

179. The executor or administrator, as the case may be, of a 
Character and properly of deceased person is his legal represent- 

executor or adnunisccator as ative for all purposes, and all the pro* 
such. pertjf of the deceased person vests m 

him as such. 

180. When a will has been proved and deposited m a Court 
Adnnnistratlon with copy of competent junsilction, situated beyond 

annexed of authenticated the limits of the province, wtietner in the 
copy of will proved abroad British dominions or in a foreigncouniry^ 
and a properly authenticated copy of the will is produced, letters 
of administration may be granted with a copy of such copy an* 
uexed. 

Probate only to appointed X8l. Probate can be granted only 

exeentor. to an executor appointed by the will. 

Appointment, express or L82. The appointment may be ex- 

implied. press or by necessary> implication. j: 


* Of Part XXiX , s. 187 applies to the wills of Hindus, Jamas, SikhSi 
and Buddhists in the Lower Provinces ofBeneal, and in the towns of Madras 
and Bombay — ^5«the Hindu Wills Act iXXl of 1870), s 2, as amended 
by the Pronateand Administratma A-t (V. of 18S1), s 134 . 

As to grants of letters of a Iminiatration and probates to the Adminis- 
trator-General, see Act 11 . of 18-4 ss. 14-33 , 

Nothing in Act X. of 1S03 i» 10 be taken to supersede or affect^ 
rights or duties and privileges of the Administrator-General.— See »»»■ 

t This does not include property vested m the deceased as execu W or 
administrator under Act X of 1863.-12 Ben. 428, 429 
j 7 Boro. A. C. J 64 s 7 Ben- S^S 


•«f i 883>} 


TSASS^ss OF BsoFsarr. 




a thfid pecsaa, or bj chiming dtle in himself; &Qd m either case 
the lessor or bis transferee does some acr saosing his mteadon to 
determine the lease : 


(a) on the espiradon of A nodce to dsurszine the lease, or :a 
qu't, or of intention to qui:, the praperqr leased, duly ^vsn by one 
party to the other. 

SitiiiriBim ts OatM {f^. 


A lessee accepcs &03i his lessor a aeir lease cr the leased, :o 

cake eSecc dotiag the coadacacce oi the exist:=g lease. This isaa 
implioi ssrteader of tae fanner t^ise, aad sash lease deiemnces there' 
apoB. 


112. A forfeiture under section in, clause (gj, is walTsd fay 
acceomcce o: rent trhica has become 
due smce the mttettuoe, cr by atsne^ 
ior such rent, or fay any other act oa the pare of the lessor sho»ingi 
an intention to treat the lease as subsisung : 


Provided that the lessor is aware chat the fo::shu» has been 
incurred : 


Provided also that, where rent is accepted after the iasatudort 
of a suit to eject the lessee oa tne ground or forfeiture, suen 
. acceptance is not a waiver. 


118, A notice given under sactioa iir. clause (s), b waived, 
W-™. c - . r. wins me repress or imnltsd ccasentof 

cs aqtsQg cq cult* . * . 

’ me person to wnom tc is gtveo, ay any act 

on the part of the person giving it; showing an intennoa to trena the 
lease as subsisdng. 

IUxsir^eas. 


(&) A che lessor, gives B. ihe laasee, cotics ro ^bIc the piopesy 
IsaseA The notice exphee. B cendens, sed A nrcapisj Kccwhlha 
becoaae dse ia respect o; the praper^ siace the explodes cf the nodee;. 
The notice is w:uved. 

(a.) A» the I«sor. gives B, the lessee, notice to ccic the proper^ 
iexsed. Fhe aodee expires, aad B retostes ca pouessioa. A ^ves to S 
.as lessee a second ootice to quit. Toe dr,c cadtt is waived. 

114. Where a lease of immoveable pmperty has determined 
RetieE agaicst forfeicttre bJF ^rteitute for non-payment or rent, 
for coa-pijaeat of teat. and ttte lessor sues to ^ect the if, 
ac the hearing of the suit; the lessee pays or tenders totheisssor 
the teat in atrear, together with interi^* taeceoa end his fell 



78 


INDUN SUCCESSION ACT. 


[Act^S. 


IS?.** No right as executor or legatee can be established in 
Right as executor or lega< any Court of Justice unless a Court of 
tec ivhen established. competent jurisdiction |* “in British In- 

dia "I shall have granted probate of the will under which the right 
is claimed, or shall have granted letters of administration “ with 
’the will, or with a copy of an authenticated copy of the will, an- 
nexed. "t 

188. Probate of a will, when granted, establishes the will from 

the death of the testator, and renders 
Eftcct of probate. valid all intermediate acts of the executor 

as such. 

189. Letters of administration cannot be granted to any per- 
To whom administration son who is a minor or is of unsound 

may not be granted. mind, nor to a married woman without 

the previous consent of her husband. 

190. § No right to any part of the property of a person who 
Right to intestate's pro- has died intestate can be established in 

•petty when established. any Court of Justice unless letters of 
administration have first been granted by a Court of competent 
jurisdiction. 

191. Letters of administration entitle the administrator to all 

' Effect of letters of admi- rights belonging to the intestate as efiec- 
' nistration. tually as if the administration had been 

granted at the moment after his death. 


192. Letters of administration do not render valid any m- 
Acts not validaW by ad- termediate acts of the administrator tend- 
ministration. ing to the dimmuUon or damage of die 

intestate’s esiate. 


* This section applies to the wills of Hindus, &c , in the Lower fto- 
vinces of Bengal and in the towns of Madras and Bomfaay.-n5tfi» 

Hindu WilU Act (XXL of 1870). . ^ ^ w the 

t So fat as regards the Administrator-General, the High Court at the 
Presidency-town is a Court of competent jurisdiction within tte meaningot 
WiSy and 100, wheresoever within the Presidency the property to be wm- 
ptised in the probate or letters of aumimstmtion may be situate.-^ Act ii. 
If 1874, s. 14. For prohibition of coarges for commission by executors or 
adminibtrator<» other than the Aimmiiitrator General, see to, s SO- , 

i In 8 187, the words first and next quoted have * *5 

for the words “within the province" and‘ 3. ’ 

respectively, by the Repealing and Amending ^t (VIII tgo3),s » 
^Ts. 190 does oot^pply to any part of the property of a Natiw 

Christian.-nScs Act VIl. of tgo*. 
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any of such leases”* together mth, or subject to, those of the local 
lav (if any) for the time bang m force. 

Such notification shall not take effect until the expiry of six 
months from the' date of its pubhcation. 


CHAPTER VI. 

Of ExcaaxsBs. 

118. When tvo persons mutually transfer the ownership of 
-Exchange” defined. one thing for the ovraersMp of another; 

neither thing or both things being money 
only, the transaction is called an “ exchange.” 

A transfer of property in completion of an exchange can be 
made only in manner provided for the transfer of such property 
by sale. 

119. In the absence of a contract to the contrary, the party 
Right o! party deprived of deprived of the thing or part thereof he 

thing received m exchange, has received in exchange, by reason of 
any defect in the title oi the otaer patty, is entitled, a: his option, to 
compensation, or to the return of the tLng transferred by him. 

120. Save as otherwise provided m this chapter, each par^ 
Rights and liabiliues ot has the riguts, and is subject to the liabi- 

parties. lilies, of a seller as to that which he gives, 

and has the rights, and is subject to the liabilities of a buyer as to 
that which he takes. 

Exchange of money. , “ exchange of money, 

each pariy thereby warrants the genuine* 
ness of the money given by him. 


CHAPTER VII. 

Of Gifts. 

122. Gift is the transfer or ceriain existing moveable or 
"Gift "defined. immoveable properly made voluntarily 

and without consideration, by one person 


* The words ia the first paragraph of s. iry have been insetted by Act 
VI. of 1904, 5. 6 . ^ , 
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198. Wnen there is no executor, and no residuary legatee or 
Grant of administration representative of a residuary legatee, or 
where no executor nor resi- he declines or is incapable to act or 
duary legatee, nor represen- cannot be found, the person or persons 
tativc of such legatee. ^yjjQ wQujd be entitled to the adramistra- 

>tion of the estate of the deceased if he had died intestate,’' or any 
other legatee having a beneficial interest, or a creditor, may be 
admitted to prove the will, and letters of administration may be 
granted to him or them accordingly. 

189. Letters of administration with the will annexed shall not 
Citation before grant of ad- be granted to any legatee other than an 
ministration to legatee other universal or a residuary legatee until a 
than universal or residuary, citation has been issued and published 
in the manner hereinafter mentioned calling on the next-of-km to 
accept or refuse letters of administration. 

200. Wiien the deceased has died intestate, those who are 
Oroer in tvhlch connec- connected with him either by marriage 

-iions entitled to administer, or by consanguinity are entitled to obtain 
letters of administration of bis estate and effects m the order, and 
accoraing to the rules, hereinafter stated. 

201. If the deceased has left a widow, administration shall 
Administration to widow be giaiiied to the widow unless the Court 

vnless Court see cause to ex’ shall see cause tc exclude her, cither on 
dude her. the ground of some petsonal disquaiifi- 

cation, or because she has no interest in the estate of the deceased. 

Illustrations . 

{a) The widow is a lunatic, or has committed adultery, or has been 
barred by her marriage-settlement of all interest in her husband's estate, 
there is cause for excluding her from the administration 

(i ) The Widow has married again since the decease of her husband , 
this IS not good cause for her exclusion. 

202 It the Judge think proper, be may associate any psrson 
Association with widow or persons with the widow in the ad- 
in administration. ministration who would be entitled solely 

to the administration if there were no widow. 

‘ 203. If there be no widow, or if the Court see cause to e:^- 
Administration where no elude tbewidow, it shall commit the ad- 
widow, or widow excluded ministration to the person or p.rsons 


' See s. 6, Act XXI. of 1870. 
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(» ) A effects a policy on his own fffe with an Insurance Company, and 
assigns it to a Bank for securing the payment of an existing or future debt 
If a dies, the Bank is entitled to receive the amount of the policy, and to 
sue on It without the concurrence of A*s executor, subject to the proviso in 
sub-section (r) of section 130, and to the provisions of section 13& 

181. Every notice of transfer of an actionable claim shall be 
Notice to be in writing, «« writing, signed by the transferor or 

signed. bis agent duly authorized in this behalf 

or, m case the transferor refuses to sign, by the transferee or his 
agent, and shall state the name and address of the transferee. 

182. The transferee of an actionable claim shall take it 
Liability of transferee of Subject to all the liabilities ard equities 

actionable claim. to which the trarsferor was subject in 

respect thereof at the date of the transfer. 

Illusiralions 


(1 ) A transfers to C a debt due to him by B, A being then indebted 
fo B. C sues B for the debt due by B to A. In such suit B is entitled to 
set off the debt due by A to him, although C was unaware cf u at the date 
of such transfer. 

(u.) A executed a bond in favour of B under circumstances entitling 
the former to have it delivered up and cancelled B assigns the bond to 
C for value and without notice of such circumstances C cannot enforce 
the bond against A 


188. Where the transferor of a debt warrants the solvencv of 
Warranty of solvency of the debtor, the warranty, in the absence 
debtor. of a contract to the contrary applies only 

to bis solvency at the time of the transfer, and is limited where the 
transfer is made for consideration, to the amount or value of such 
consideration. 


184- Where a debt is transferred for the purpose of securing 
, j j an existing or future debt, the debt so 

Mortgaged debt, transferred, it recehed by the transferor, 

or recovered by the transferee, is applicable, first, in pajment of the 
costs of such recovery secondly, in or tow'ards satisfaction of the 
amount for the time being secured by the uansfer ; and the residue, 
if any, belongs to the transferor or other person eiituled to receive 
the same. 


185. Every assignee, by endorsement or other writing, of a 
Assignment of rights under poUcy of m arine insurance, or of a policy 
marine or fire poliqr of in- of insurance against fire, in whom the 
surance. property in the subject insured shall be 
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209. When the will has been lost or destroyed, and no copy 
Probate of contents of has been made, nor the draft preserved 

lost or destroyed will. probate may be granted of its contents 

if they can be established by evidence. 

210. When the will is m the possession of a person residing 
Probate of copy where out of the province in which application 

original exists. for probate IS made, who has refused or 

neglected to deliver it up, but a copy has been transmitted to the 
executor, and it is necessary for the interests of the estate that pro- 
bate should be granted without watting for the arrival of the ori- 
ginal, probate may be granted of the copy so transmitted, limited 
until the will or an authenticated copy of it be produced. 

211. Where no will of the deceased is forthcoming, but there 
Administration until will IS reason to believe that there is a will 

produced. in existence, letters of administration 

may be granted, limited until the will or an authenticated copy of 
It be produced. 

(6 ) — Graats for Ihe Use and Bent fit of others having Right. 

212. When any executor is absent from the province in 
Administration, with will which application is made, and there is 

annexed, to attorney of ab- no executor Within the province Milling 
sent executor. to act, letters of administration with the 

will annexed may be granted lO the attorney'* of the absent ex3> 
enter, for the use and benefit of bis principal limited until be shall 
obtain probate or letters of administration granted to himself. 

213. When any person to whom, if present, letters of admi- 
Administration, with will nistration, with the will annexed, might 

annexed, to attorney of ab- be granted, is absent from the province, 
sent person, who, if present, letters of administration, with the will 
wouH be entitled to ad- annexed, may be granted to his attorney,* 
minister. limited as above mentioned. 

214. When a person entitled to administration in case of m- 

Administration to attorney testacy IS absent from the province, and 
of abbent person entitled to no person equally entitled is willing to 
administer in case of in- act, letters of administration may be 
testacy, granted to the attorney of the absent 

person, limited as before mentioned. 

• The attorney must bs within the jurisdiction of the Court —4 f*’ 

R., Ap , 49. 


ofi8?a] 


TS'tNSFXR OF F*OFEaTY. 


6 * 


THE SCHEDULE— 

(3.) Acrs OF THE GoVESFOS'GkNSKAI. IH CoUKCa. 


Number and year. 

Subject. 

Extent of repeal. 

IX of 1842 ... 

Lease andR-elease 

The whole. 

XXXI. of 1854 ... 

Modes of convej* 
log land. 

Section 17. 

XI. of 1855 

Mesne-profits and 
Improvements. 

Section t ; in the Title, the 
words, “ to mesne-profits, and 
and In the Preamble, “ to limit 
the liability for mesne-profits, 
and ” 

XXVII. of 1866 ... 

Indian Trustees 
Act. 

Section 31. 

IV of 187a 

Punjab Lanrs Act. 

So far as it relates to Bengal 
Regulations I. of 1708 and 
XVII. of i8o6. 

XX. of 1875 

Central Provinces 
Laws Act 

So far as it relates to Bengal 
Regulations I of 1708 and 
XVII. of 1806. 

XVIII. of 1876 ... 

Oudh Laws Act. 

So far as it relates to Bengal 
Relation XVII. of 180& 

1. of 1877 

Specific Relief Act. 

i 

In sections 33 and 36. the words 
“in writing" 


(r.) REouLmoHs. 


Number and year. 

1 

Subject. 

Extent of repeal. 

Bengal Regulation 
1. of i7pS. 

Conditional Sales. 

The whole Regulation. 

Bengal Regulation 
XVII. of i8q6. 

Redemption ... 

The whole R^nlaiion. 

Bombay Regulation 
V. of iSay. 

Acknowledgment of 
Debts : Interest: 
Mortgagees in 
Possession. 

Section 15. 
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220. If an executor appointed generally give an autborify to 
Administration, with will attorney to pro\e a will on his behalf, 
annexed, limited to parti- and the authority is limited to a pariicu- 
cular purpose. lar purpose, the letters of admini&tratjon, 

with tlie will annexed, shall be limited accordingly. 


221. Where a person dies, leaving property of which he was 
Administration limited to sole or surviving trustee, or in which 

properly in which person he had no beneficial interest on his own 
has beneficial interest account, and leaves no general represent- 

ative, or one who is unable or unwilling to act as sucit, letters of ad- 
ministration, limited to such property, may be granted to the person 
beneficially interested in the propeily, or to some other person on 
his behalf. 

222. When it is necessary that the representative of a person 
Administration limited to deceased be made a party to a* penoing 

suit, suit, and the executor or person entitled 

to administration is unable or unwilling to act, letters of adminis- 
tration may be granted to the nominee of a party in such suit, 
limited for the purpose of representing the deceased in the said; 
suit, or in any other cause or suit which may be commenced m thej 
same or m any other Court between the parties, or any other parties,) 
touching the matters at issue in the said cause or suit, and until a; 
final decree shall be made therein, and carried into complete' 


execution. 


223. If. at the expiration of twelve months from the dale of 
Adminii.tration limited to any probate or letters of adminrnration,' 
purpose of becoming party the executor or administrator to wnom 
to snit to be brought against the same has been granted ts absent from 
administrator. the province Within which the Court that 

has granted the probate or letters of administiatioii is situate, it shall 
be lawful for sucli Court to grant, to any person whom it may thinK 
fit, letters of administration, limited to the purpose of becominf 
and being made a party to a smt to be brought against the executoi 
or administrator, and carrying the decree which may be made there 


jn into eliect. 

224. In any case in which it may appear necessary for pr^w 
Administration limited to vng the property of a decMsed pe 
coUecUon and preservation the Court within whose district any 
of deceased’s property. the property is Situate, may 8”"*; ° 
person whom such Court may think fit, 

Hmited to the collection and preservation of the property 
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tative may* be appointed for the purpose of administering such 
part of the estate. 

2S0. In granting letters of administration of an estate [not 
Rules as to grants of ef- fnlly administered, the Court shall be 
fects unadimnibtered guided by the same rules as apply to 

original grants, and shall grant letters of administration to those 
persons only to whom original grants might have been made.f 

231. When a limited grant has expired by efBuxion of time, 
Administration when li- or the happening of the event or con- 
mited grant expired, and tingency on which it was lunited, and 
still some part of estate un* there IS Still some part of the deceased’s 
administered estate unadministered, letters of admi- 

nistration shall be granted to those persons to whom original grants- 
might have been made4 


{g.) — AUeratton in Grimis.\ 


282. Errors in names and descriptions, or in setting forth the 
What errors may be lec- time and place of the decease’s death, 
tilled by Court. ortbe purpose in a limited grant, mj 

be rectified by the Court, and the grant of probate or letters of aa- ; 
ministration may be altered and amended accordingly. 


288. If» after the grant of letters of administration with the- 

Procedure where codicil ^ 

discovered after grant of it may be added to the grant on due 
administration with will an- proof and identification, and the grant 
nexed. altered and amended accordingly. 


(A,) — Reoocaiion of Gr(mis,\ 

. Revocation or annulment 234* The grant of probate or letters 

for just cause. of administration may be revoked or an 

nulled for just cause. 

" Just cause." Ejtplanaium ,—} ust cause is— 

/f/, that the proceedings to obtain the grant were defecUve « 
substance ; ^ 

f 13 B* L. R 428 , see Hindu Wills Act (XXI. of 1870), s. 6, 

T Set Hindu Wills Act {XXI. of 1870), s. 6. 

S See Hindu Wills Act (XXI. ® . go,) ch. IV" 

I Compare the Probate and Administration Act {V. of 1881), 


m IHDM niSiSO^E-TROlIB iCT, 1878 
(Act VI. of 1878 )." 


Recsiyed the G.-G.’s Asseet on the 13TH Februast 1878. 


An Act U> mind the Laio relaitng io Tnosun-irove. 


Whereas it is expedient to amend the law relating to treasure* 
Preamble. troYe ; It is herebj enacted as follows 

Prthminary, 


Sbott title; 
Extent; 

Commencement. 


1 . This Act may be called “The 
Indian Treasure>ttove Act, 1878 ; “ 

It extends to the whole of British 
India ; 

And it shall come into force at 
once. 


2 . [^Repeal of macimnis^ RtptaUd ^ ihe Reputing and 
Amendtng Act C^II. of iSgO* 


* For the Statement of Objects and Reasons, see Gasttie of Iitdia, 
1877, Ft V,p. 1463; for Discussions in Council, see ibid. Supplement, 
pp. 1288 and 1335, tbid, 1878, pp 207 and 287 

Act VI. of 1S7S has been declared in force in— 

Angul and the KhondmaL, by the Asgul District Regulation (I. of 
1894}. s 3. 

the Santhal Paxga-as by tbs Sau'hal Pa'ganas Settlement Regulation 
(III. of 1872), s 3, as amended by the Santbal Parganas Laws Regulatioa 
(III. of iSdfS), s. 3 ; 

Upper Burma generally (except the Shan States), by the Upper Sanaa 
Laws Act (XX. of i 836 ), s 6. 

Ic has aiso been declared, by notificatioa under s. 3 (a) of the Sene' 
duled Districts Act (XIV of 1^4), to be in force in the folioning portions 
of the de-regnladonized Scheduled Distacts of the Churia Nagpur 
Division, namely r— 

the District of Hazaribagh, Lobardaga, and Manbhnm and Pargana' 
Dnalbhum, and the Kolnan m the District of Singbhnm (see Gasille of 
India, 1881, Pt L, p. 504} T'^e Distctcc of Lobt^aga iododed at this 
time the present District of Paiaman, which was separated in 1894. 

5.10.1909—2,000. Act VI , j 578 .— I 
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235A<* The High Coturt may, from time to time, appoint 
Power to appoint Delegate Such Judicial officers within any dis-^ 
of District Judge to deal tiict as it thinks fit to act for the Dis> 
with non-contentious cases, trict Judge as Delegates to grant pro- 
bate and letters of administration in non-contentious cases within 
such local limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by 
Royal Charter, such appointment be made with the previous sanc- 
tion of the Local Government. 


Persons so appointed shall be called “District Delegates.” 

236. The District Judge shall have the like powers and 
District Judge’s powers authority in relation to the granting of 
as to grant of probate and probate and letters of administration, 
administration. and all matters connected therewith, as 

are by law vested in him in teiaUon to any civil suit or proceedug 
depending in his Court. 

237- The District Judge may order any person to produce- 
District Judge may order and bring into Court any paper or 
person to produce testa- writing, being or purporting to be tes- 
mentary papers. tamentary, which may be shown to be 

in the possession or under the control of such person ; 

and, if it be not shown that any such paper or writing is in the 
possession or under the control of such person, but there is reason 
to believe that be has the knowledge of any such paper or writing, 
the Court may direct such person to attend for tlie purpose of being 
examined respecting the same; 

and such person shall be bound to answer such questions as 
may be put to him by the Court, and, if so ordered, to produce 
and bring in such paper or writing, and shall be subject to the 
like punishment under the Indian Pen^ Codef in case of default 
in not attending, or in not answering such questions, o*' 
bringing m such paper or writing, as he would have been subject 
to in case he had been a party to a suit, and had made such 
default; 

and the costs of the proceeding shall be m the discretion or 
the Judge. 

. • S. 235A has been inserted by Act VI. of x88i, s 2. 

t ActXLV.of i860. 
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a certain place [nunimang tt), and requiring all persons* claiming 
the treasure or any part thereof to appear, personally ! or by agent, 
before the Collector on a day and at a place therein mentioned, 
such day not being earlier than four months or later than she 
months after the date of the publication of such notification : 

{b) When the place in which the treasure appears to the Col- 
lector to have been found was, at the date of the finding, in the 
possession of some person other than the finder, the Collector shall 
also serve on such person a special notice in wruing to the same 
effect. ' ' I, 

6. Any person having any right to such treasure or any part 
Forfeiture of right on thereof as owner of the place in which it 

failure to appear. was found or otherwise, and not appearr 

ing as required by the notification issued under section 5, shall 
forfeit such right. , 

7 . On the day notified under section 5, the Collector shall 
Matters to be enquired cause the treasure to be produced be- 

Into and determined by the fore him, and shall enquire as to, and 
Collector. determine,— 

(a) the person by whom, the place in which, and the cir- 
cumstances under which, such treasure was found; and, 

(b) as far as IS possible, the person by whom, and the, cir- 
cumstances under which, such treasure was bidden. 

8. If, upon an enquiry made under section 7, the Col- 
Time to be allowed for suit lector sees reason to believe that the 

by person claiming the trea- treasure was bidden, Within one hun- 

dred years before the date of the find- 
ing, by a person appearing as required by the sajd notification, and 
claiming such treasure, or by some other person under whom such 
person claims, the Collector shall make an order adjourning the 
hearing of the case for such period as he deems sufficient to allow 
of a suit being instituted in the Civil Court by the claimant to 
establish his right. 

When treasure may be de- 8* Ifi upon SUCh enquiry, the Col- 
dared ownerless. lector sees no reason to believe that the 

treasure was so hidden, or 

if, where a period is fixed under section 8, no suit is instituted 
as aforesaid within such period to the knowledge of the Collector, 
or 
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241A.* Probate and letters of administration may, upon ap- 
probate and letters of ad- pbcaiion for that purpose to any Bis- 
ministration may be grant- tnct Delegate, be granted by him m 
Cd by Delegate. any case m which there is no conten- 

tjon if It appears by petition (verified as hereinafter mentioned) 
that the testator or intestate, as the case may be, at the time of his 
death, resided within the jurisdiction of such Delegate. 

242. Probate or letters of administration shall have eSect 
Coifclusiveness of pro- 0^®^ ^he property and estate, move- 
bate or letters of adminis- able or immoveable, of the deceased, 
tration. throughout the province in which the 

same is “ or are "t granted, 

and shall be conclusive as (o the representative title against all 
debtors of the deceased, and all persons holding property which 
•belongs to him, and shall afford full indemnity to all debtors pay- 
ing their debts and all persons delivering up such property to the 
person to whom such probate or letters of administration shall have 
been granted ‘ 

I Provided that probates and letters of administration granted 
Effect of unlimited pro- by a High Court § after tne first day of 
bates, &c, granted by Apnl 1875 shall, unless otherwise 
High Court. ditected by the grant, have like effect 

throughout the whole of British India. 

" Provided that probates and letters of administration grant- 
ed — 

(a) by a High Court, or 

(£) by a District Judge, where the deceased at the time of 
his death had his fixed place of abode situate within 
the jurisdiction of such Judge, and such Judge certi- 
fies that the value of the property and estate affected 
beyond the limits of the Province does not exceed 
ten thousand repees, 

shall, unless otherwise directed by the grant, have like effect 
throughout the whole of British India." || 


* S a4iA has been inserted by Act VI. of i88i,is 3 * . 

t The words quoted have been inserted by Act XII of 1B91, s a (A; 


t This proviso has been added by Act XIII. of 187^1 s. 2. 

I For definition of “ High Court," see Act II of 1877 

II The proviso last quoted has been added by Act VIIl. or 1503, 


s. z 


•w. 
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(a) allot 10 either paify the vrhole or mors than hs share of 
such treasure, on such par^ pajing to the CoHeccor for the other 
party such sum of money as ^e Collector may hs as the eqmmlen: 
of the share of such odier pai^, or or the excess so allotted, as me 
case may be; or 

(d) sell such treasure or any portion thereof by public auctfco, 
and ^vide the sale-proceeds between the parties according to the 
rule hereinbefore prescribed : 

Provided aiso tha^ when the Collector has, by ius declaiadcn 
under secuon 9, rejected any clinm made under diis Acc by any 
person other than ^e said finder or person claiming as owner of 
place in which the treasure was found, such d^ion shall nor 
ne made until after the e^^iianon of two months wh&ou: an appeal 
having been presented under section 9 by the person whose claim 
has been so rejected, or. when an app^ nas been so presented, 
after such appeal has been dismissed- 

When the Collector has made a division under this section, he 
and shares to be delivered shaU deliver to the parties the ponions 
to parties. of snch treasure, or the money in fiec 

thereof, to which they are respectively endded under such*divisicn. 


18 - When a declaration nas been made as aforesaid in res- 
in case of wspnte as to pect c£ any treasure, and two or more 
ownership of place, proceed- persons have appeared as aforesruG. and 
ings to he sta>ed. each them claimed as owner of the 

place where such treasure was found, or the rghr of any person 
who has so appeared and claimed is disputed by the finder of sutdt 
treasure, the Collector shall retain such treasure, and shftil make sn 
order staymg his proceedings with a view to the matter being 
enquired Into and determined by a Civil Court. 


14 . Any person who has so appeared and claimed may, 
..... r u j- . within one month num the date 0: suoi 
Settiemencofsochdrspute, order, institute a suit in the Civil Court 

to obtain a decree declarmg his right: and in every such suit the 
finder of the treasure and all persons disputing such claim berere 
the Collector shall be made defendants. 


15- If any such smt is mKirated, and ate plaintig's cr-.T 7 i js 
n,p»»nnT. ^oally established therein, the Oallecmr 
shall, subject to the proviaocs of sactinn 
X2, divide the treasure between ifim and the finder. 
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withia the district at the time of his death, unless by a proceeding 
to revoke the grant if obtained by a fraud upon the Court. 

244. Application for probate shall be made by a petition 
Petition for probate. disUnctly written in English or in the 

, , language m ordinary use in proceedings 

oeiore the Court in which the application is made, with the will 
annexed, and stating-— 

the lime of the testator's death, 

that the writing annexed is his last will and testament, 

that it was duly executed, 

'*[tiie amount of assets which are iikely to come to the peti< 
tioner's bands, and 


that the petitioner is the executor named in the will ,] 

and in addition to these particulars, when the application is to 
the District Judge, the petition shall further state that the deceased, 
at the time of his death, had his fixed place of abode, or had some 
properly, moveable or immoveable, situate within the jurisdiction of 
the Judge j 


'*[and, when the application is to a District Delegate, the peti* 
tion shall further state that the deceased, at the time of bis deatn, 
resided within the jurisdiction of such Delegate.] 

4 Where the application is to the District Judge, and any 
portion of the assets likely to come to the petitioner's bands is 
situate in another Province, the petition shall further state the 
amount of such assets m each Province and the District Judges 
within whose juiisdiction such assets are situate. 

245 . In cases wherein the will is written in any language other 
In what cases translation than English, or than that in ordinary 
of will to be annextd to pe- use in proceedings before the Court, 
tit'on there shall be a translation thereof an- 

nexed to the petition by a translator of the Court if the language 
be one for which a translator is appointed ; or, if the will be m any 
Verification of translation Other language, then by any I^erson com- 
by person other than Court petent to translate the same, m wmcn 
trandator. case such translation shall be verinea ny 

that person in the following manner ; — . 


i4). 


* As amended by Act VI of i88o, S3, 
t This paragraph has been added by Act VI. of i88>t 4 

{ In s. 244, this paragraph has been ^ded by Act VlII. of 



ACT XXVII. OF 1866 
(The Indian Trnstee Act, 1866).’” 


RxCBIVED the G>G.'s AsSEHT ok the 34TH OciOBEK 1866. 


Att Act to cansohdaie and amtnd tke Law relating to the Conveyance 
and 'Iransfer of Properly m Brtlish Indtavesfei in Mortgagees 
and Trustees in cases to which English Law is applicaile. 


Whereas it is expedient to consolidate and amend the laws 
p . . relating to the conveyance and transfer 

’ of moveable and immoveable property 

in British India vested m mortgagees and trustees in cases to whtcn 
English law is applicable ; It is hereby enacted as follows ; — 

1. [Repeal of Aef] Repealed by tke Repealing Act {ZIV, of 


iSjo) 

loterpretation-clanse 


2 In this Act, unless there be 
something repugnant in the subject or 
context,—” 

“ immoveable proper^ ” shall extend to and include mes- 
, „ suages, tenements, and hereditaments. 
Immoveable property. corporail and incorporeal, of every 

tenure or description, whatever may be the estate or interest therein ; 

“stock” shall mean any fund, annuity, or security transfer- 
„ _ . „ able m books kept by any company or 

society established or to be established. 


* The Statement of Objects and Reasons for the Bill which was passed 
into law as Act XXVIl. of i8€6 is not pablished For Discussions on the 
Bill, see Gaaette of India, 1866, Supplement, pp. 416, 4 i 7 i 494 , and 531 
This Act tXXVlI of 18^} has been declared, by notification nn^ er 
s. 3 (a) of the Scheduled Districts Act (XIV. of 1874), to be in force 
in the following Scheduled Districts: The Distncts of Hazaribagh, Lohar> 
daga, and Manbhum, and Fargana Dhalbbnm and the Kolhan in the 
District of Singbhum —See Gaaette of India, i88x. Ft I , p 504 

This Act IS mainly founded on “the Trustee Ac^ 1833” (Stat. 13 & 14 
Viet , c 60), and “ the Trustee Act, 1832 " (Stat. 15 Sc 16 Vict , c 55). 

4 lO'Og— 3,000. Act XXVIL, 1866.— z. 
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or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made, 
and the proceedings (if any) had thereon. 

( 2 ) The Court to which any such application is made under 
the proviso to section 243 may, if it thinks fit, reject the same. 

247. The petition for probate or letters of administia" 
Petition for probate or tion shall, in ail ckses, be subscribed 
adnamistratioD to be signed by the petitioner and his pleader (if 
and verified. any), and shall be vended by the pe* 

titioner in the following manner, or to the like effect : — 

I {A. £.,) the petitioner in the above petition, declare that what 
is stated therein is true to the best of my information and belief.” 


248. Where the application is for probate, the petition shall 
Vprification of petition also be verified by at least one of the 

for probate by one witness Witnesses to the will (when procurable) in 
to will. the manner c r to the eflfect^following 

“ I (C. D.), one of the witnesses to tthe last will and testament 
of the testator mentioned m the above pptition, decli)|| , that I was 
present, and saw the said testator afrar: his signal "'Pi {or mark) 
thereto {as the case may be) {or that the srdd testatof pknowledged 
the writing annexed to the above petition to be bib'' last will and 
testament in my presence}.” [ 

249. If any petition or declaratid which is hereby required 
Punishmentforfalseaver. tO be ven/ed shall contain any aver- 

ment in petition or declara** nienC whic h the person malung tne 
tion. verificatior.' knows or believes to be fiilse, 

such person shall be subject to punishment according to the pro* 
visions of the law* for the time being in force for the punishment 
of giving or fabricating false evidence. 


250. In all cases it shall be lawful for the District Judge 
District Judge may ex- “or District Del^atp, t I** 
amine petitioner in person, think proper,— I t 1 

to examine the petitioner in person upon S oath or solemn 
affirmation, and also 

to require further evidence of the due execution of the will, or 
the right of the pelitioner to the letters or 
require further evidence, administration, as the case may be, and 


* See the Indian Penal Code (Act XLV. of Ch XL 

T The words quoted have been inserted by Act VI. of s. 9- 


of 1866 .] 
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of the Punjab theChuf Court of Lmtr Burma,"* or such 
one or more Judges of the said Courts respectively as shall be ap> 
pointed by the Chief Justice or the senior Judge, f as the case may 
be, to entettam applications, and make orders, under this Act ; 


'trust 


shall not 
"Trust,” "trustee.” 


mean the duties incident to an estate 
conveyed by way of mortgage; but, with 
this exception, the words "trust” and 
" trustee *’ shall extend to and include implied and constructive 
trusts, and shall extend to and include cases where the trustee has 
some beneficial estate or interest in the subject of the trust, and 
shall extend to and include the dubes tnciaent to the ofilce of 
executor or administrator of a deceased person ; 


" Lunatic.” 


"lunatic” shall mean any person who shall have been found 
by due course of law to be of ntiBQ n nd 
mind and incapable of managing his 
affairs; 

"person of unsound mind” shall mean any person not a 
“»<>'. -bo. ““ l»M fouod It) 

be a lunatic, shall be incapable, from 
infirmity of mind, to manage his own affairs ; 

In the case of a will made or an intestacy occurring before 

sbali mean the person claiming an 
interest in the Immoveable properly of a deceased person under 
^he laws concenung descent applicable to such property; and 
'devisee” shall, in addition to its ordinary signification, mean the 
leir of a devisee and the devisee of an heir, and generally any per- 
iQQ claiming an interest in the immoveable property of a deceased 
person, not as heir of such deceased person, but by a title de- 
pendent solely upon the operation of the laws concerning devise 
and descent : 


In the case of a will made or an intestacy occurring on or 
after the first day of January t886,| “heir” shall mean any person 
claiming an interest in the immoveable property of a deceased 
person under the rales for the distribucioa of an intestate's estate ; 

* The Italics have been inserted by Act VI of 1900, s 47 and Soh 1 
t As to the Punjab, w" the Punjab Courts Act" (XVIII of 1884), 

t The day on which "the Indian Snccession Act" (X. of i86S) » i » m g 
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253. No proceeding shall be taken on a petition for proba P' 
After entry of caveat, no or letters of administration after a cave, 'hli* 
proceeding taken on peti- agamst the grant thereof has been entere s'ni 
-tion until after notice to with the Judge “or officer"* to whoi 
caveator. _ application has been made, “c 

notice has been given of its entry with some other Delegate "* unt b* 
-after such notice to the person by whom the same has been ente' 
ed, as the Court shall think reasonable. iJ t ni 


258A..t A District Delegate shall not grant probate or lettei^ i^a' 
District Delegate w,hen ot administration in' any case in whic^i 
not to grant probate or ad- there is contention as to the grant, or 
ministration which it otherwise Appears lo him tht' ili [</i 

probate or letters of administration ought not to be granted in hi jl 
Court. Jjr 

Explanaiton, — ^By “ contention” is understood the appearanc.ei£^ 
of any one in person, or by his recognized agent, or by a pleadetQiltc 
duly appointed to act on his behalf, to cjppose the proceeding. igtan 

253B t In every case in which tHere is no contention, but 
Power to transmit state- appears to tb : District l^;fegate doubtfuP'®’ 
ment to District Juege in whether the probate 0fOe,ters of ad- 
doubtful cases where no ministration should or oaje'jid not be ,tiii 
contention. granted, or khen any q^jp-ion arises in 105 

relation to the grant, or application for ^le grant, of ^y probate or i 
letters of administration, the District '-I elegate may, if be thinte 
proper, transmit a statement of thejjatter in question to the 
District Judge, who may direct ffie I j strict Delegate to nroceed 
in the matter of ihe application, accoraing to such insiructions as ''' 
to the Judge may seein necessary, or 'may forbid any further pro- '> 
ceeding by the District Delegate in relation to the matter of such 
application, leaving the party applying for the grant m question to 
make application to the Judge. 

253C.t In every case in which there is contyhtion, or the, I 

Procedure were there IS District Delegate IS jof Opinion that the 
contention, or District Dele- probate or letters) (|f administration 
gate thinks probate or let- should be refused in hi^ Court, the peti- 
ters of administration should non, with any documents that may 
be refused in his Court therewith, shall be re- 

turned to the person by whom the application was made in order 


* In s. 253, fhe words quoted in both places have been inserted by Act 
•VI. of x88i, s 6. 

t Ss. 253 A, 2538, and 2530 have been inserted by Act VI. of jS8r, s. 7« 
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e&ct as if the trustee or moi^gee had beea saBs> and had duly 
executed a deed so releasing or disposing O- the contingent right, 

6. Wnen any lunatic or person of unsound naiad shall be 
High Court may transfer solely entitled to any stock or Govan- 
stock or Government secnii- ment secuiitleSi Or to anything in action, 
ties of lunatic trustees and rngQ any tiust. Or by way of mortage, 
mortgagees. jq 

maae an order vesting in any person or persons the right to transfer 
such stock or Government securities, or to receive the dividenite, 
interest, or income thereof, or to sue tor and recover such thing in 
action, or any mterest in respect thereof ; 

and when any person or persons shall be entitled ioindy with 
any lunatic or person of unsound mind to any stock or Governtaent 
secnnties, or thing in action, upon any trust or by way of mortgage, 
it shall be lawful tor the said (^utt to make an order vesdng me 
right to transfer such stock or Government securides, or to receive 
the dividends, interest, or income thereof, or to sue for and recover 
such thing in action, or any mterest in respect thereof, eidier in 
such person or persons so jointly entitled as aforesaid, or in such 
last<mentianed person or persons together with any other person 
or persons the said High Court may appoint. 

7< When any stock or Government secoricies shall be s'anding 
Poner to transfer stock or io the name of any deceased pereon 
Goverument securides of de* wnose esecuior or administrator is a 
ceased persons. lunadc OT person of unsound mind, or 

when anything m action shall be vested in any lunatic or person of 
unsound mind as the executor or administrator of a deceased per- 
son, it shall be lawful for tne High Court to make au order vesting 
the right lo transfer such stock or Government securities, or to 
receive the dividends, interest, or income thereof, or to sue for 
and recover such tbing in action, or any interesc in respsc: dhereof, 
in any person or persons the said Court may appoint. 

8. Whenever any nunot* shall hold any immoveable properq^ 
Oiutt may convey upon any trust or by way of mortgage, 
estates of mmoc trustees and it shall be lawful for the High ^uzt 
mot^agees. jq gxdsr vesfing sucQ pioperqr 

in such person or persons In such manner, and for sucu estate, as 
the said Court shall direct; and the order shall have the sa me 


* For definition of minor, see "the Indian Majoii^ Acr" (DC. or 

187s). 
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CActVIl. 


UIM. 

blei' 


Conturik 
High Court 


18> A certificate granted under this Act majr be revot 
„ , t . c . ed for any of the following causes, 

Kevocation of certincate. namely—*- ’ 

(a) that the proceedings to obtain the certificate were 
defective in substance; 

(3) that the certificate was obtained fraudulently by the 
making of a false suggestion, or by the concealment 
from the Court of something material to the case; 

2^ (0 ^hat the certificate \yas obtained by means of an untrue 
allegation of a &ct essenbal in point of law to 
justify the grant thereof, though such allegation was 
made in ignorance or inadvertently ; 
n the certificate has become useless and inoperative 
'hiough circumstances ; 

decree or order made by a competent Court in 
iUit or other proceeding with respect to effects 
Of hpnsing debts or securities specified in the certi- 

noe A late renders It proper that the certificate should be 

263. A 

Execute r of Qjjjgj. pjoyigJons of this Act, an appeal 

there is no shall he to the High Court from an 

makes bir order of a District Court granting, 

t or revoking a certificate under this Act, and the High 

"^may, if it thinks fit, by its order on the appeal, declare the 
r^lon to whom the certificate should be grants, and direct the 
5,“!strici Court, on application being made therefor, to g^nl « 
Accordingly in supersession of the certificate, if any, alrea / 
granted. 

(a) An appeal under sub-section (/) must be preferred within 
the time allowed for an appeal under the Code of Civil Procedure. 

Subject to the provisions of sub-section (/) and of 
Chaiie!sXi:VI.andXLVlI.oftheCode of Civil Proced"^ “ 
applied by section 647 of that Code, an order of a District Louri 
under, this Act shall be final. 

20. Save as provided by this Act, a certificate granted there- 

vious certificate, probate, or a deceased person shall be invana 
letters of administration. there has been a previou s grant or 

« AnI; XIV. of 1882 (SM now. Act V, of igo8 and the portion thereo 
cortespoJdmg to s. 647 of Act XIV. of 1882). 
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'as if the trustee had duly executed a conveyance so releasing or 
dispoang of the contingent right. 


18. When any person jointly entitled \riih any other person or 
„ , „ , persons to a contingent right in any im- 

e"- moveable property^ upon any ttusc'^all 
tided with others out ui ju- be out of the jurisdiction or the High 
tisdtcuoa to contingent tight CoutL OT caonot be foundi ic shall be 

tn immoveable pcopetty. ^ 

order disposing of the contingent nght of the person out of the 
jurisdiction, or who cannot be foond, to tne person or pecsoos so 
jointly entitled as aforesaid, or to suca last-mentioned person or 
persons together with any o'^het person or pemons ; and the order 
shall have the same effect as if the trustee our of the jorisdtccioa, 
or who cannot be found, had duly executed a conveyance ss 
releasing or disoostog of the contingent right. 


14. Where there shall have been two or mote persons jointly 
When uocercaia which of holding any tmmoveaole prope^* upon 
several trustees survived. any trust, and it shall be uncettaiu which 
of such trustees n as me survivor, it shall b s lawful for the Hign Court 
to make an order vesting such propertr in such person or persons, 
in such manner, and for such esute, as the Slid Cou'’C snail direct; 
and the order shall have the ^me effect as if the survivor of such 
trustees had duly executed a conveyance of the property tu tue 
same manner for the same estate. 


15. Where any one or more person or persons shall have 
When uncertain whether held any immoveable property upon 

last trustee living or dead. any trust, and it shail not be known, as 
to the trustee last known to have held such property, wnether he 
be living or dead, it shall be lawful for the High Court to nuke an 
order vesting such property in such person or persons in sucn man- 
ner, and far such estate, as the said Court snail direct; and die 
order snail have the same effect as if tne last trustee had duly 
executed a conveyance of me propery m the same manner for the 
same estate 

16. When any person holding any immoveable property 
When trustee dies without Upon any trust shall have died intestate 

hew. as to such property without an heir, or 

shall have died, and it shall not be known who is his heir or de- 
visee, it shall be lawful for the High Conrt to make an order rest- 
ing such property in such person or persons, m such maimer, and 
for such estate, as the said Court shall direct ; and the order shall 
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IS 


28 . Notwithstanding anything in the Regulation o£ the 
Provisions with respect to Bombay Code No. VIII. o£ 1827, the 
certificates under Bombay Re* provisions of Section 3, Section 6, Sub-* 
giiiation vm. o! 1827. Section (/), clause (/), and sections 8, 

g, 10, XI, 12, 14, 16, 18, xg, 25, 26, and 27 of tins Act, withrespect 
to certificates under this Act and applications therefor, and of 
section g8 of the Probate and Administration Act, x88i,'* widi 
respect to the exiubition of inventories and accounts by executors 
and administrators, shall, so far as they can be made applicable, 
apply, respectively, to certificates granted under that Regulation, 
and applications made for certificates thereunder, ^ter the com- 
mencement of this Act, and to the exhibition of inventories and 
accounts by the holders of such certificates so granted. 
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such proper^ in such person or persons, in such manner, and for 
such estate, as the said Court shall direct, that is to say, — 

urhen an heir or devisee of such mortgagee shall be out of 
the jurisdiction of the High Court, or cannot be found ; 

when an heir or devisee of such mortgagee shall, upon a 
demand by a person entitled to require a conveyance of such pro- 
perty, or a duly-authonzed agent of such last mentioned person, 
have stated in writing that he will not convey the same, or shall 
not convey the same for the space of twenty-eight days next after 
a proper deed for conveying such property shall have been ten- 
dered to him by a person entitled as aforesaid or a duly-autho- 
rized agent of such last-mentioned person ; 

when it shall be uncertain which of several devisees of such 
mortgagee was the survivor; 

when It shall be uncertain as to the survivor of several de- 
visees of such mortgagee, or as to the heir of such mortgagee, 
whether he be living or dead , 

when such mortgagee shall have died intestate as to such 
property, and without an heir, or shall have died, and it shall not 
be known who is his heir or devisee ; 

and the order of the said High Court made in any one of the 
foregoing cases shall have the same effect as if the heir or devisee, 
or surviving devisee, as the case may be, had duly executed a con- 
v^ance of the property in the same manner and for the same 
estate. 

20 . In every case where the High Court shall, under the 
Power to appoint person provisions ot this Act, be enabled to 
to convey in certain cases. make an order having the effect of 
a conveyance of any immoveable property, or having the effect of 
a release or disposition of the contingent right of any person or 
persons, born or unborn, it sball also be lawful for the High Court, 
should n be deemed more convenient, to make an order appoint- 
ing a person to convey such property, or release or dispose of 
such contingent nght ; 

and the conveyance, or release or disposition, of the person 
so appointed, shall, when in conformity with the terms of the order 
by which he IS appointed, have the same effect in conveying the 
property, or releasing or disposing of the contingent right, as an 
order of the High Court would, in the particular case, have had 
under the provisions of this Act. 
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SUCCESSION CESZ17ICATB ACT. 


[Act VII. 


THE SECOND SCHEDULE. 

Fobms of Certificate and Extended Certificate. 

{Ste Seeiton //,) 

In the Court of . 

To A. B. < 

Whereas you applied on the day of for a 

certificate under the Succession Certificate Act, 1889, respect of the 
follomng debts and securities, namely 

Dthts. 


Serial 

number. 

Name of 
debtor. 

Amount of debt, iaclud> 
lug interest on date 
of application for 
certificate. I 

Description and date of 
instrument, if any, by 
which the debt is 
secured. 


1 




Steuriius. 



DascaiPTioN. 

Market-value of 
security on date 
of application 
for certificate. 

Serial 

number. 

Distinguish* 
ing number 
or letter of 
security. 

Name, title, 
or class of 
security. 

Amount or 
par value of 
security. 

•1 






'v This certificate IS accordingly granted to yon, and empovrers you to 
collect those debts [and] [fo reeeiveX [Aifemf] [dfindw**] L®»J C® 
negatiatel \}o iransjer\ ^ibose srconViesj, 


Dated this day of 


Distriet 
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for the High Court to make an order vesting the sole right to 
transfer such stock or Government securities, or to receive the 
dividends, interest, or income thereof, or to sue for and recover 
such thin g in action, or any interest in respect thereof, in such 
person or persons as the said Court may appoint. 

28. Where any one of the trustees of any stock, Govem- 
When one of several trus- securities, or thing in action, shall 

tees of stock. &c , refuses neglect Or refuse to transfer such stock 
to transfer or receive and pay or Government securities, or to receive 
over dividends. jjjg dividends, interest, or income there- 

of, or to sue for or recover such thing in action according to the 
direction of the person absolutely entitled thereto, for the space of 
twenty-eight days next after a request in writing for that purpose 
^all have been made to him by such person, it shall be lawful for 
the High Court to make an order vesting the right to transfer such 
stock or Government securities, or to receive the dividends, interest, 
or income thereof, or to sue for and recover such thing in action, in 
the other trustee or trustees of the said stock. Government securi- 
ties, or thing m action, or in any person or persons whom the said 
Court may appomt jointly with such other trustee or trustees. 

24. When any stock or Government securities shall be stand- 
When stock, &c , sUuding >ng in the sole name of a deceased per- 

in name of deceased person, son, and his executor or administrator 
shall be out of the jurisdiction of the High Court, or cannot be 
found, or it shall be uncertain whether such executor or administra- 
tor be living or dead, or such executor or administrator shall 
neglect or refuse to transfer such stock or Government securities, 
or to receive the dividends, interest, or income thereof, according to 
the direction of the person absolutely entitled thereto, for the space 
of twenty-eight days next after a request in writing for that purpose 
shall have been made to him by the person entitled as aforesaid, it 
shall be lawful for the said Court to make au order vesting the 
light to transfer such stock or Government secunties, or to receive 
the dividends, interest, or income thereof, in any person or persons 
whom the said Court may appoint. 

25. Where any order shall have been made under this Act 
Effect of order vesting vesting the right to any stock 01 Govern- 

tegal right to transfer stock, ment securities in any person or persons 

appointed by the High Court, such legal 
right shall vest accordingly ; and thereupon the person or persons 
so appointed are hereby authorized and empowered to execute all 
deeds and powers-of-attorney, and to perform all acts relating to the 
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days nezct after an order of the High Court for that purpose shall 
have been served upon him, it shall be lawful for the said Court to 
make an order vesting all the right of such person to transfer such 
stock or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for and recover such thing 
in action, or any interest in respect thereof, in such person or 
persons as the said Court may appoint 

28. When any stock or Government securities shall be 
Similar order on like neg- Standing in the sole name of a deceased 

lect by executor, person, and his esecutor or administra- 

tor shall refuse or neglect to transfer such stock or Government 
securities, or receive the dividends, interest, or income thereof, for 
the space of twenty-eight days next after an order of the High 
Court for that purpose shall have been served upon him, it shall be 
lawful for the said Court to make an order vesting the right to 
transfer such stock or Government securities, or to receive the di- 
vidends, interest, or income thereof, in any person or persons whom 
the said Court may appoint. 

29. When any order being or purporting to be under this 
Legal right to transfer Act shall be made by the High Court, 

stock to vest in person ap- vesting the Tight to anj stock or Govern” 
pointed by High Court. ment securities, or vesting the right to 
transfer any stock or Government securities, or vesting the right to 
call for the transfer of any stock or Government secunties, m any 
person or persons, m every such case the legal right to transfer 
such stock or Government securities shall vest accoi^ingly ; 

and the person or persons so appointed shall be authorized 
Ponersof person appoin- and empowered to execute all deeds and 
ted. powers-of-attorney, and to perform all 

acts relating to the transfer of such stock or Government securities 
into his or their own name or names or otherwise, to the extent, 
and in confbrmi^ with the terms, of the order. 

All companies and associations, and all persons, shall be 
Obligation to comply with equally bound and compilable to 
his requisitions. comply With the requisitions of such 

person or persons so appointed as aforesaid, to the extent, and in 
conform!^ with the terms, of such order, as such companies, as” 
sociations, or persons nould have been bound and compellable to 
comply with the requisitions of the person in whose place such 
appointment shall have been made. 
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circumstance of actual possession, when taken upon a succession, 
does not afford an indication of rightful title equal to that of adeci- 
aon by a Judge after hearing all parties in a summary suit, though 
such summary suit may not be sufficient to prevent a party removed 
from possession thereby from instituting a regular suit : and whereas 
such summary suit, though it will take away many of the tempta* 
tions which exist for assuming wrongful possession upon a succes- 
sion, will be too tardy a remedy for obviating them all, especially as 
regards moveable property : and whereas it may be expedient, prior 
to the determination of the summary suit, to appoint a curator to take 
charge of property upon a succession, where there is reason to 
apprehend danger of misappropriation, waste, or neglect, and where 
such appointment will, in the opinion of the authority making the 
same, be beneficial under all the circumstances of the case ; and 
whereas it will be veiy inconvenient to interfere with succesaons to 
estates by the appointment of curators, or by summary suits, unless 
satisfactory grounds for such proceedings shall appear, and unless 




(5) The District o£ Lohardaga (see Gaselte of India, x88i, Pt. I., 
p. 508) . 

(6) The District of Manbhum (see Goaetie of India, 1884, Pt. L, 
p, 509) I 

(7) Pargana Dhalbham io the District of Singbhum (sea Gaaetto ^ 
India, x88t, Pt. I , p, 5x0) x 

(8) The scheduled portion of the Mirzapur District (see Gaaitte flr 
India, 1879, Pt 1 , p 3S3) : 

(9) Jaunsar Bawar (see Gaeeite of India, 1879, Pt. 1 ., p. 382) . 

(xo) The Districts of Hazara, Peshawar, Kohat Bannu, Dera Ismwl 

Khan, and Dera Ghain Khan (see Gaaeita if India, 1880, Ft 
I , p 48) ; 

(xx) The District of Lahaul (see Gaaette of India, i 885 , Pt I, 

(X2) The Scheduled Districts of the Central Provinces (see Gasttii 
of India, 1879, Pt. I., p 77X) 1 

(13) Coorg (see Gasetie of India, 1878, Pt. I., p 747 )* « 

(X4) The District of Sylhet (see Gazette of India, 1879, Ft. 1 , p- 

The Act has been extended, by notification under s. S of the 
t i o n«'T Act, to the Scheduled Districts of Kumaon and (Sarhwal (see bazen 

f India, X876, Pt I , p. 606). 3 fav the 

I Inss 2to 19, certain formal words, which wore repraleo oy 
Repealing Act (XVI of 1874) and the Repealing Act (XII. of x» 70 )t “ 

****'*A*mirator appointed under this Act is not to “ggo^or 

lawfully belonging to a holder of a certificate under Act XXV ii. ° « *5 

VIL aE>x889. or to an executor or administrator -See Succession CertiflcaW 

,Act iVn. of 1889), s. 23 (/). 

I . 1 
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In every such c&se, it shsll be lawful for the Hig^ Courts if 
Order for veslinr estate m Said Court shall think it espedient 
lieu of conveyance by party for the pUtpOSC Of Cdriying^ SUCn S&Ie 
to suit in order to carry out mto effect, to make an order vesting 

such property or any part thereof for 
such estate as the Court shall think fit, either in any purchaser or 
in such other person as the Court shall direct. 

Every such order shall have the same effect as if the person 
so holding or entitled had been free 
from all disability, and had duly exe- 
conveyances and assignments of such property 


Effect of order. 


cuted all proper 
for such estate. 


83. Where any decree or order shall be made by the High 

^ j I . Court for the specific performance of a 
Court to declare what par* ^ ^ . .1 

ties are trustees of immove- Contract concerning any immoveable 

able property comprised in property, or for the partition or exchange 
suit, and u to interests of of gny immoveable property, or general- 
persons un orn. decree shall be made for 

the conveyance of any immoveable property, either in cases arising 
out of the doctrine of electicn or otberaise, it shall be lawful for 
the said Court to declare that any of the parties to the said suit 
wherein such decree is made are trustees of such properly or any 
part thereof within the meaning of this Act, or to declare con- 
cerning the interests of unborn persons, who might daim under 
any parly to the said suit, or under the will or voluntary settlement 
of any person deceased who was, during his lifetime, a party to 
the contract or transactions concerning which such decree is made, 
that such interests of unborn persons are the interests of persons 
who, upon coming into existence, would be trustees within the 
meanmg of this Act. 

Thereupon it shall be lawful for the High Court to make such 
order or orders as to the estates, rights, and interests olf such per- 
sons, born or unborn, as the said (^urt might, under the provi- 
sions of this Act, make concerning the estates, rights, and interests 
of trustees, born or unborn. 

84. It shall be lawful for the High Court to make declara- 
Power to direct how right tions and g ve directions concerning 

to stock shall be the manner in which the right to any 

exercised. Government securities, or thing 

m action vested under the prorisioss of this Act shall be exercised, 
and thereupon the person or persons in whom such right shall 
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than an appointment of new trustees under any power for that puro 
pose contained in any instrument would have done. 


89. An order under any of the hereinbefore-contained provi- 

appointment of a new 
trustee or new trustees, or concerning 
any immoveable property, stock, or Government securities, or 
thing til action subject to a trust, may be made upon the applica- 
tion of any person beneficially interested in such immoveable pro- 
perty, stock, Government securities, or thing m action, whether 
under disability or not, or upon the application of any person duly 
appointed as a trustee thereof; and an order under any of the pro- 
visions hereinbefore contained, concerning any immoveable pro* 
perty, stock, Government secunties, or thing in action subject to a 
mortgage, may be made on the application of any person bene* 
ficially interested in the equity of redemption, whether under 
disability or not, or of any person interested in the moneys secured 
by such mortgage. 


40. When any person shall deem himself entitled to an order 
Application may be by peti- under any of the provisions hereinbe- 
tion. fore contained, it shall be lawful for 

him to present a petition to the High Court for such order as he 
may deem himself entitled to, and he may give evidence by affidavit 
or otherwise in support of such petition before the said Coivt, and 
may serve such person or persons with notice of such petition as 
he may deem entitled to service thereof. 


41. Upon the hearing of any such petition, it shall be lawful 
What may be done upon for the said High Court, should It be 
petition. deemed necessary, to direct a reference 

to one of the judges of the Court to inquire into any facts which 
require such an investigation, or it shall be lawful for' the said 
Court to direct such petition to stand over, to enable the petitioner 
to adduce evidence or further evidence before the Court, or to 
enable notice or any further notice of such petition to be served 
upon any person or persons. 


42. Upon the hearing of any such petition, it shall be lawful 
Court may dismiss petition fbr the High Court to dismiss such 
with or without costs. petition With or without costs, or to make 

an order thereupon in conformity with the provisions of this Act. 

Act XSVII„ 1866.-2 
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giving up the possession of the property, file a detailed account of 
Ills administration to the satisfaction of the Judge. 

12. The accounts of any such curator as is above described 
Inspection of accounts, tihall be open to the inspection of all 

and right of interested party parties interested; and it shall be com- 
to keep duplicate. peient for any such interested party to 

appoint a separate person to keep a duplicate account of all receipts 
and payments by such curator. And, if it be found that the 
accounts of auy such curator are in arrear, or if they shni l be 
erroneous or incomplete, or If the curator shall not produce them 
Penalty for default as to whenever he shall be ordered to do so 
accounts. by the Judge, he shall be liable to a fine 

not exceeding one thousand rupees for every such default. 

13. After the Judge of any district shall have appointed any 
Bar to appointment of Curator, such appointment Shall preclude 

second curator for same the Judge of any other district within 
property. the same Presidency from appointing 

any other curator, provided the first appointment be in respect of 
the whole of the property of the deceased. Bur, if the appointment 
Curators of different parts be only in respect of a portion of the 
of property. property of the deceased, this shall not 

preclude the appointment within the same Presidency of another 
curator m respect of the residue or any portion thereof, provided 
always that no Judge shall appoint a curator or entertain a sum- 
mary suit in respect of property which is the subject of a summary 
suit previously instituted under this Act before another Judge; and 
provided, further, that, it two or more curators be appointed by 
Power to appoint sole different Judges for several parts of an 
curator. estate, it shall be lawful for the Sadr 

Diwani Adalat to make such order as it shall think fit for the ap- 
pointment of one curator of the whole property. 


14. This Act shall not be put in force unless the aforesaid 
Limitation of time for ap- application 10 the Judge be made withm 
plication for curator. SIX months of the decease of the pro- 

prietor whose property is claimed by right in succession. 


15. This Act shall not be put in force to contravene any 

i e L TA-i. Dubhc act of settlement. Neither, m 
Bar to enforcement of Act ‘ nmnnetar 

against public settlement cases in which the deceased propne or 

or le^ directions by de- shall have given legal directions for me 
ceased. possession of his property after nu 
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such trustee or trostess stall have beeo dulj appelated by any 
power coataiaed u any deed or instrumeat, or by the decree of 
the said Court, or by order made upon a petition, to the said 
Court. 

46. Where any minor or person of nnsoand mind shall be 
Money oE minocs a.nd per- entitled to any money payable in dis- 

50 U of unsound mnd to be charge of any immoveaole proper^, 
paid into Court. Stock, Government securities, or thing 

in action conveyed or transferred under this Act. it shall be lawfnl 
for the person oy whom such money is payable to pay the same 
into the High Conn in trust m any cause then depending cos- 
cerniag such money, or. if there shall be no such caused to the 
credit of such minor or person of unsound mind subject to the 
order or disposition of the said Court; 

and it shall be lawful for the said Court, upon petition in a 
snmmaiy way, to order any money so paid to be mvssced in Go- 
vernment securities, and to or oer payment or distnbu5on thereof, 
or payment of the dividends or interest thereof, as to the said Court 
shall seem reasonable 

47 . Where, in any suit commenced or to be commenced m 

Court may make decree in the High Comt, it SUall be made to 
absence of trustee appear to the Court that diligent search 

and enquiry have been made, after any person made a defendant 
who is only a trustee, to serve him with the process of the CourL 
and that he cannot be found, it shall be iawihl for the said Court 
to hear and determine such cause, and to make such absolute 
decree therein against every person who shall appear to it to be 
only a trustee, and cot otherwise concerned in interest in the 
matter in queshen, in such and the same manner as if such tra«tee 
had been duly served with the process of the Court, and had W 
.peared at the hearing of such cause : 

Provided always that no such decree shall bind, afiect. or ia 
Decree not effective \rith- anywise prejudice, any person against 
out service of process. -vyhom the same shaU be made, withom 

service of process upon him as afbresmd. his heirs, eseentors. or 
administrators for or m respect of any estate, right, or interest 
which such person shUI have at the time of making such decree 
for his own use or benefit, or otherwise than as a trustee as afore, 
said. 
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Older upon such petition until tfae,rigbt of the petitioner shell have 
been declared In a sint dniy instituted for that purpose. 


52. Eveij order made or purporting to be made under* this 
Indemnity to peesoBS ofaej* Act by foe High Cimrt shall 
ing orders under Act. complete indemoi^ to ail persons what* 

soever for any act done pursuant thereto ; and it shall not be nece^> ^ 
sary for such persmts to enquire concerning foe proprie^ of such 
order, or trhefoer the High Court has jurisdiction to make foe / 
sam& 


S3. Any q;rder made by the High Court under the Act shall 
Execntion and effect of same efiect, and be executea 

orders. ui foe Same manner, as a decree. 


Short title. 


54. Tins Act may be cited as 
"The Indfon Trustee Act, iS66.'* 


55. [AppJieatm tf Ad to SiraSs Setltmenis^ Repedei ' 
the Ripealmg Ad (X VI. of i 8 j 4 ). 
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CAct VII 


suits' valuation. 


8. (i) The Local, Government may. with the preinous sano> 
Power for Locsl Govern* tion of the Govemor^General in Councili 
ment to niakeruies dtttetmin> make rules for determining the value o! 
ing value of land for jonsdio- land for purposes of iurisdiction ID the 
tional purposes. mentioned in the Court Fees Act, 

1870,'* section 7, paragraphs v. and vi., and paragraph x., clause 


(3) The rulers may determine the value of any class of land, 
or of any interest n land, m the whole or any part of a local area, 
and may prescribe different values for different places within the 
Calme local area. 


4 > Where a suit mentioned in the Court Fees Act, 1870,* 
Valuation of relief in cer- seciiou 7, paragraph iv., or Schedule IL, 

tain Suits relating to land not article xy, relates to land or an interest 

to exceed the value of the of vfhicb the value has been de. 

termmed by rules under the last-forego* 
ing section , the amount at which, for purposes of jurisdiction, ttie 
relief sought in the suit is valued shall not exceed the value of the 
and or inieresc as determined by those rules. 

5 . (/) The Local Government shall, before making rules 
and enforcemen under section 3, consult the High Court 
of rules. With respect thereto. 

(a) A rule under that section shall not lake effect till the ex- 
piration of one month after the rule has been published in the lo- 
sal official Gazette. 


6. Ou and from the date on which rules under ‘section 3 take 

Repeal of section 14 of the effect in any part of the 
Madras Civil Courts Act, the administration of the uovemor 01 
*873. ^ Fcrt St. George in Council to which the 

Madras Civil Courts Act, 1873, t extends, secUon 14 of that Act 
shall be repealed as regards that part of those territories. 


PART II. 

Other Suits. 

7. This Part extends to the whole of British India ; and shall 
come into force on the first day ol J«V» 
1887. 


Extent and commencement 
of Part U. 


* Act VII. of 1870. 


t Act in. of 1873- 



ACT XXVIII. OF 1866 
(The Trustees’ an! Jlortgagees’ Powers Act, 1866).*^ ^ 


Reckwkd the G.-G ’s Assejit oh the 24TH OcroBEK t866. 


Aa Act to gtvt to Trustets, Mortgagees, and others, in cases to whic^ 
Engluh Laso u applicable, cerfam Powers now commonly 
inserted in Settlements, Mortgages, and Wills, and to amend the 
Lam of Property, and relieve Trustees. 

Whereas it is espedient that, in cases to which English law 
is applicable, certain powers and pro- 
preamble visions usnally inserted in settlements, 

mortgages, wills, and other instruments, should be made incident 
to the estates of the persons interested, so as to dispense with the 
necessity of inserting the same m terms m every such instrument, 
and that m such cases trustees should be relieved ; It is enacted as 
follows : — 


* The Statement of Objects and Reasons of the Bill which was passed 
into law as Act XXVIII. of 1866 has not been pnblished ; for Proceedings 
in Council relating to the Bill, see Gwsette of India, 1866, Supplement, pp. 
416, 417, 494 , and 531 

Act XXVIII of x8d6 has been declared to be in force in the whole of 
British India, except as regards the Scheduled Districts, I7 the Laws 
Local Extent Act (XV. of 1874), s. 3 

It has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Act (XIV. of X874), to be in force in the following scheduled dis- 
tricts, namely . — 

West Jaipaignri, the Western Hills of Darjiling, the Darjiling Tarat, 
and the Damson Sub-division of the Darjilnig District — See Gaeette of 
India, x88i. Ft I , p 74 : 

The Districts of Hazaribagb, l^ohardaga, and Manbhum, and Pargana 
Dhalbbum and the Kolhan in the Distnct of Singbbnm —See Gaaette ef 
India, 1881, Ft. I , p. 504: 

The scheduled portion of the Mirzapnr District—Sw Gaaette of India, 
1879 Pt I., p 383 

Jaunsar Bawar — See Gaaette of India, 1879, Pt I., p. 382 : 

The Districts of Hazara, Peshawar, Kohat, Bannn, Dera Ismail Khan, 
and Dera Gbazi Khan —See Gaaette tf India, 1886, Pc. 1 ., p. 48 : 

The District of Sylhet — See Gaaette of India, 1879, Pt I , p. 63Xr 

2, 000— X7'XS-X909. Act ZKVIII., t 866 .--x. 
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(a) the objection was taken in the Court of first instance at 
or before the hearing at which issues were first 
framed and recorded, or in the Lower Appellate Court 
in the memorandum of appeal to that Court, or 


(i) the Appellate Court is satisfied, for reasons to be recorded 
by It in writing, that the suit or appeal was over-valued 
or under- valued, and that the over-valuation or under- 
valuation thereof has prejudicially affected the dis- 
posal of the suit or appeal on its merits. 

(is) If the objection was taken in the manner mentioned in 
clause (a) of sub-section (r), bat the Appellate Court is not satisfied 
ns to both the matters mentioned m clause (i) of that sub-section, 
and has before it the materials necessary for the determination of 
the other grounds of appeal to itself, it shall dispose of the appeal 
as if there had been no defect of jurisdiction in the Court of the 
first instance or Lower Appellate Court. 

(j) If the objection was taken m that manner, and the Appel- 
late Court is satisfied as to both those matters, and has not those 
materials before it, it shall proceed to deal with the appeal under 
the rules applicable to the Court with respect to the hearing of ap- 
peal ; but, if It remands the suit or appeal, or frames and refers 
issues for trial, or requires additional evidence to be taken, it shall 
direct Its order to a Court competent to entertain the suit or appeal. 


(4) The provisions of this section with respect to an Appellate 
Court shall, so far as they can be made applicable, apply ^ a Court 
exercising revisional jurisdiction under section 623 of the Code ot 
Ci^il Procedure* or other enac menc foi the time being in force. 

(j) This section extends to the wtiole of British India, and 
shall come into force on the fiist day of July, 1887. 

Part It. tion of any Court— 

(fll with respect to any suit instituted before rules under Part 
I. applicable to the valuauon of the suit take effect, or 
Part II. has come into force, as the case may be, or 

(^) with respect to any appeal arising out of any such suit. 


• This reference to s daaof ActXtV. of *882 should now to mea^ 
to apply to s. US of the new Cooe (Act V. of 1908 ).— *58 
latter Act. 
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Powers of Trus/ees for Sede, &c., and Trustees of Renewaibh 

iMiseholds, 

2 * t ^ c^ses vrhere, by any vtU, deed, or other in- 
Trnstees empowered to strument of settlement, it is espr^sly 
sell may sell m lots, and declared that trustees or Other persons 
either by public auction or therein named or indicated shall have 
private contract. a power of sale, either generally or in 

any parlicolar event, over any immoveable property named or 
referred to in, or from time to time subject to the uses or trusts of, 
such Will, deed, or other instrument, it shall be lawful for such 
trustees or other persons, whether such property be vested in them 
or not, to exercise such power of sale by selling such property, 
either together or in lots, and either by public auction or private 
contract, and either at one time or at several times. 

8 * j: It shall be lawful for the persons making any such sale 
Sale may be made under » insert any such special or other 
special conditions, and stipulations, either as to title or evide ice 
trustees may buy in, &c. of title, or Otherwise, in any conditions 
of sale or contract for sale as they shall think fit ; and also to buy 
in the property or any part thereof at any sale by auction, and to 
rescind or vary any contract for sale, and to resell the proper^ 
which shall be so bought in, or as to which the contract shall be so 
rescinded, without being responsible for any loss wnich may be 
occasioned thereby ; 

and no purchaser under any such sale shall be bound to en- 
quire whether the persons making the same may or may not have 
m contemplation any particular reinvestment of the purchase 
money in the purchase of any otner property or otherwise. 

For the purpose of completing any such sale as afore- 
Trustees exercising power SE>d, the persons empowered to sell as 
of sale, &c., empowered to aforesaid shall have full power to con- 
convqr- or otherwise dispose of the proper^ 

in question in such manner as may be necessary. 


• Ss. 3 to S and 3a to 37 shall be repealed in the territories to which 
the Indian Trusts Act (11 of i8Sa) for the time bring extends or is ex- 
tended —See s a of that Act. 

t Compare Stat. 23 & 24, Viet, c. 145, s i. 

4 Compare ihd, s. 2. 

f CompareStat.a 3 & 24 Vict, c,i 4 sCwhichisnowrepealedbylheCon. 

verancingand Uw rf Property Ac^ iKi (Stat. 44 & 45 Viet., c. 41). and 
Settled Land Act, 1882 (Stat 45 & ^ Vict, c. 38)], s. 3. 
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COMTSHTS. 


SKCTIONii. 

28. Ulterior transfer conditional 

OB happening or not happen* 
ing of specified event. 

29. Fulfilment of condition subse- 

quent. 

30. Prior disposition not affected 

by invalidity of ulterior dis- 
position. 

31. Condition that transfer shall 

cease to have effect in case 
specified uncertain event 
happens or does not happen 

32. Such condition must not be 

invalid. 

33. Transfer conditional on per- 

formance of act, no time 
being specified for perfor- 
mance. 

34. Ttanifer conditional on per- 

' forinance of act, lime being 
specified 

£ieeiion. 

I 

35. Election when necessary. 


Skctiohs. 

42. Transfer by person having 

authority to revoke former 
transfer 

43. Transfer by unauthorized per- 

son who subsequently ac- 
quires interest in property 
transferred. 

44. Transfer by one co-owner. 

45. loint transfer for consideration. 

46. Transfer for consideration by 

person having distinct inter- 
ests. 

47. Transfer by co-owners of share 

in common property. 

48 Priority of rights created by 
transfer. 

49. Transferee's right under P0I117. 

50. Rent bond-fidt paid to holder 

under defective title. 

51. Improvements made by bond- 

fide holders under defective 
titles. 

5a, Transfer of property pending 
suit relating thereto. 

53, Fraudulent transfer. 


( 


Apportioumeni. 

36. Apportionment of periodical 
payments on determination 
of interest of person en- 
titled. 

37 Apportionment of benefit of 
obligation on severance. 

{B.)—Trafis/ef of Immoveable 
Properly- 

38. Transfer by person authorized 

only under certain circum- 
stances to transfer. ^ 

39. Transfer where third person is 

entitled to mmntenance. 

40. Burden of obligation impo- 

sing restriction on use of 
land, or of obligation an- 
nexed to ownership, but not 
amounting to interest or 
easement. 

41. Transfer by ostensible owner. 


CHAPTER III. 

Of S^lbs of Immoveable 
Property. 


54. “ Sale ” defined 
Sale how made. 

Contract for sale. 

55. Rights and liabilities of buyer 

and seller. 

56. Sale of one of two properties 

subject to a common charge. 

Discharge of IncanArances 
e» Sale. 


, Provision by Court for incum- 
brances, and sale freed there- 
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is/, a power to sell, or coocnr with any other person in selling;, 
the whole or any part o£ the property by public auction or private, 
contract, subject to any reasonable conditions he may think fit to 
make, and to rescind or vary contracts for sale, or bigr in and 
resell the property, from time to time, in hke manner ; 

2 nd, a power to appdnt, or obtain the appointment of, 
receiver of the rents and profits of the whole or any part of the 
property in manner hereinafter mentioned. 

7• ** Receipts for purchase-money given by the person or per- 
Receipts for purchase- sons esercising the power of sale here- 
•money sufficient discharges by conferred shall be sufficient dis- 
charges to the purchasers, wno shall not be bound to see to the 
application of such purchase-money. 

8t No such sale as last aforesaid shall be made until after 
Notice to be given before Sis mouths’ notice in writing given to 
sale ; the person or one of the persons entitled 

to the property subject to the charge or affised on some conspicu- 
ous part of such property ; 

but, when a sale has been effected in professed exercise of the 
but purchaser relieved powers hereby conferred, the title of 
from inquiry as to circum- the purchaser Shall not be liable to bo 
stances of sale. impeached on the ground that no case 

bad arisen to authorize the exercise of such power, or that no such 
nodce as aforesaid had been given ; but any person damnified by 
any such unauthorized exercise of such power shall have bis 
remedy m damages against the person or persons selling. 

9. t The money arising by any sale effected as aforesaid shall 
Application of purchase- be apphed by the person receiwng the 
money. Same as follows : — 

first, in payment of all the expenses incident to the sale or 
incurred m any attempted sale ; 

secondly, in discharge of all interest and costs then due in 
respect of the charge in consequence whereof the sale was made; 
and, 

thirdly, in discharge of all the principal moneys then due in 
respect of such charge ; 


• Compare Stat 24 Viet, c. 145, s. 12. 

t Compare tbid, s. 13. 
i Compare >6i<{,s. 14. 
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COHTHNTS. 


Sections. 

Anomalous Morigagas. 

S8. Mortgage not described in sec- 
tion 58, clauses (i). (e), {d), 
and (e), 

gg, [Rt^salsd 6y Act V. of igo 8 ] 

^ Charges* 

I 

loa Charges. 

xoi. Extinguishment of charges. 

Notice and Tender. 

302 . Service or tender on or to 
agent. 

3 Q 3 . Notice, &c, to or by person 
incompetent to contract 
304. Power to make rules 


CHAPTER V. 

Op Lbasbs of I.mmoveabi.b 
/ Property. 

Lease ” defined. 

/ « Lessor," lessee," " premium " 
and "rent” defined, 
xois. Duration of certain leases in 
absence of written contract or 
locsd usage. 

307. Leases how made. 

X08. Rights and liabilities of lessor 
and lessee. 

A.— Rights and Liabilities of 
the Lessor, 

S.— Rights and Liabilities of 
the Lessee. 

X09. Rights of lessor's transferee. 
110. Exclusion of day on which 
term commences 
Duration of lease for a year. 
Option to det«mine lease, 
ixt. Determination of lease. 

‘332. Waiver of forfeiture. ' 

X13. Waiver of notice to quit. 


Sbctions. 

1x4. Relief i^^ainst forfeiture for 
non-payment of rent 
115 Effect of surrender audfoifei- 
ture on under-leases. 

116. Effect of holding over. 

117. Exemption of leases for agn> 

cultural purposes. 


CHAPTER VI. 

Of Exchanges. 

1 18. “ Exchange ” defined, 

tig. Right of party deprived of 
thing received in exchange 

120. Rights and liabilities of partiei. 

121. Exchange of money 


CHAPTER VII. 

I 

Of Gifts. 

122 "Gift" defined. , 

Acceptance when to be made. 
123. Transfer how effected 

124 Gift of existing and future 
, property. 

125. Gift to several of whom one 

does not accept. 

126. When gift may be suspended or 

revolt 

X27. Onerous gifts. ' 

Onerous gift to disqualified 
person. 

128. Universal donee. 

129 Saving of donations mortis 
cau^ and Muhammadan law. ^ 


CHAPTER VIIL 

Of Transfers of Actionable, 

Claims. 

130, Transfer of actionable daim. , 
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subject to the charge, or afiSxed on some conspicuous part of the 
property, require such last-mentioned person or persons to appoint 
a fit and proper person as receiver, and, if no such appointment- 
be made vithin ten days after such requisition, then may in uniting 
appoint any person he may think fit. 

No person shall be ineligible for the office of receiver merely 
because he is an officer of the High Court. 

13.^ Every receiver appointed as aforesaid shall be deemed 
Receiver deemed to be to be the agent of the person entitled to 
the agent of the mortgagor the property subject to the charge, who 
shall be solely responsible for his acta or defaults unless othertrise 
provided for in the charge. 


I4.t Every receiver appointed as aforesaid shall have power 

Powers of receiver. ^ recover and give effiio 

tual receipts for all the rents, issues, 
and profits of the property of which he is appointed receiver by 
Sint, distress, or otherwise, in name either of tne person entitled to 
the property subject to the charge, or of the person entitled to the 
money secured by the charge, to the full extent of the estate or 
interest which the person who created the charge had power to 
dispose of. 


15 j: Every receiver appointed as aforesaid may be removed 
Receiver may be removed, by the like authority, or on the like re- 

and new receivers appoint, quisition as before provided with respect 
sd to the original appointment of a receiver, 

and new receivers may be appointed from time to time. 

16 § Every receiver appointed as aforesaid shall be entitled 
Recover to receive com- retain out of any mon^ received by 

mission not exceeding 5 him, in lieu of all costs, charges, and 
per cent expenses whatsoever, such a commission, 

not exceeding five per centum on the gross amount of all money 
received, as shall be specified in his appointment, and if no amount 
shall be so specified, then five per centum on such gross amount. 


* Compare Stat ag & 34 Viet., c. 145, s. x8. 
t Compare iMd, s ,19. 
i Compare ibid, s. 20. 

$ Compare fil'd, s at. 
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ACT NO. IV. OF 1882 :* 


The Transfer of Property Act, 1882. 


Received the G.-G.'s Assent on the itih February 

1882. 


An act to amend the Lcaa relatmg to the Transfer of Properly by 
''} Act of Parttes. 

Whereas it is expedient to define and amend certain parts 
Preamble. relating to the transfer of 

property by act of parties ; It is hereby 
enacted as follows : — 


CHAPTER 1 . 


Short title. 


Commencemeat. 


FxELIHINARy. 

1 . This Act may be called the 
“Transfer of Property Act, 1882 ; ” 

It shall come into force on the firi^ 
day of July 1882 : 


It extends, in the first instance, to the whole of British India 
except ihe territories respectively ad- 
ministered by the Governor of Bombay 


* For Statement of Objects and Reasons, see Gasetie tf India, i&f, 
PL V., p. 17/ , for the Preliminary Report of the Select Committee, see 
sdid., i 8 j 8 , Pt.V„p 48, for the further Report of the Select Committee, 
see ibid,, 1879, ft. V., p. 106, for the Third Report of the Select Commit- 
tee, see thd , i88x, Pt V . p. 395 ; for Proceedings in Council, 'see iM.i 
1877, Supplement, p 1568, tisd., 1877, Supplement, p. Kfpo; titd., i88a, 
Supplement, p. 96 ; tdSd , 1883, Supplement, p. 169 

The Trans^ of Property Act (IV of l883) does not apply to Cmwa 
grants.— ■Sire the Crown Grants Act (XV. of 1895}, printed at p, 78, Ml/r* 
Act IV. of 1883 has ceased to be in force in the Naga Hills D«ttict 
(including the Mokokchang Sub'division), the Dibrugarh Frontier Traej 
the Norm Cachar Hills, the (3aro Hills, the Khasia and Jaintia Hills, aa^ 
the Mikir Hills Tract — See Assam Rules Manual, Ed. 1893, pp. 4081 4b9»- 
1884, PL II., pp. 313 and 705 respectively. 
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Eo as to prevent any proceeding for any subsequent breach (unless 
otherwise specified in such hcense); 

and all rights under covenants and powers of forftiture and 
re-entry in the lease contained shall remain in full force, and 
shall be available as against any subsequent breach ot covenant 
or condition, assignment, under-lease, or other matter not 
specifically authorized or made dispunishable by such license, 
in the same manner as if no such hcense had been given ; and 
the condition or right of re-entry shall be and remain in all 
respects as if such license had not been given, except in respect 
of the particular matter authorized to be done. 

21. * Where m any lease heretofore granted or to be 
Restricted operation of hereafter granted, there is or shall be 

partid licenses a power Or condition of re-entry ofl 

assigning or under-letting, or doing any other specified act 
without license, and a license, at any time after the passing of this 
Act, shall be given to one of several lessees or co-owners to assign 
or under-let his share or interest, or to do any other act prohibited 
to be done without license ; or shall be given to any lessee or 
owner, or any one of several lessees or owners, to assign or under- 
let part only of the property, or to do any other such act as 
aforesaid in respect of part only of such property, such license 
shall not operate to destroy or extinguish the right of re-entry m 
case of any breach of the covenant or condition by the co-lessee 
or co-lessees or owner or owners, of the other shares or interests 
in the property, or by the lessee or owner of the rest of the property 
(as the case may be) over or m respect of such ^ares or interests or 
remaining property, but such right of re-entry shall remain in full 
force over or in respect of the shares or interests or property not the 
subject of such license. 

22. t Where the reversion upon a lease is severed, and the 
Apportionment of condi- t^^tit or other reservation is legally appor- 
tions of re-entiy in certain tioned, the assignee of each part of the 

reversion shall, m respect of the appor- 
tioned rent or other reservation allotted or belonging to him, have 
MQ be entitled to the benefit of all conditions or powers of re-entxy * 
for non-paymrat of the original rent or other reservation, m like 
manner as if such conditions or powers bad been reserved to hiin 
as incident to his part of the reverrion in respect of the appor- 
tioned rent or other reservation allotted or belonging to him. 

• Compare Stat. 22 and 23 Vict , c. 35, a. 2, 

T Compare tbid, a, 3. 
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TSANSFfiK OF PROPERIY. 


[Act IV. 


2 . In the territories to which this Act extends for the time 

Reneai of Acts enactments speciBed in the 

hepeai of Acts. schedule hereto annexed shall be re- 

pealed to the extent therein mentioned. But nothing herein 
contained shall be deemed to affect — 


Saving of certain enact- 
ments, incidents, nghts, ha* 
bilittes, &c. 


(a) the provisions of any enact- 
ment not hereby expressly repealed ; 


( j) any terms or incidents of any contract or constitution of 
ptopeny whicn are consistent with the provisions of this Act, and 
ate allowed b> the law for the time b'^ing in force ; 

(e) any right or liability arising out of a legal relation constituted 
before this Act comes into force, or any relief in respect of any 
such right or liability; oi 

(J) save as provided by section 57 and Chapter IV, of this 
Act, any transfer by operation of law, or by, or in e-xeciuion of, a 
decree or order of a Court of competent jurisdiction , and nothing 
in the second cliapter of this Act shall be deemed to affect any 
rule of Hindu, Muhammadan, or Buddhist law. 

3. In this Act, unless there is somc- 
loterpretauon-clause. thing repugnant in the subject or con- 
text,— 

“immoveable property” does not 
^‘immoveable properly.” include Standing timber, growing crops, 

or grass : 

“instrument" means a non-testa- 
“ instrument . ” ntentary instrument : 

" registered " means registered m British India under the law* 
for the time being m force regulating the 
“ registered . ” registration of documents 


“ attached to the earth , ” " attached to the earth ” means- 

I 

t.a) rooted m the earth, as in the case of trees and shrubs; 
[^) imbedded m the earth, as in the case of walls or build- 
ings; or 

W attached to what is so imbedded for the permanent bene- 
ficial enjoyment’ of that to which it is attached . 


* the Indian Registration Act (III. of 1877;* 
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have bequeathed the property so charged to any trustee or trustees 
for the whole of his estate or interest therein, and shall not have 
made any express provision for the raising of such debt, legacy, or 
sum of mon^ out of such proper^, it shall be lawful for the said 
legatee or legatees in trust, notwithstanding any trusts actually de> 
dared by the testator, to raise such debts, legacy, or money as afore- 
said by sale and absolute disposition by public auction or private 
contract of the said property or any part thereof, or by a mortgage 
of the same, or partly in one mode and partly in the other ; 

and any deed or deeds of mortgage so executed may reserve- 
such rate of interest, and fix such penod or periods of repayment, 
as the person or persons executing the same shall think proper. 

26. * The powers conferred by the last-preceding section 
Powers given by last sec- shall extend to all and every person or 

tion extended to survivors, persons in whom the property bequeath- 
legatees, &c. ed in trust shall for the time bdng be 

vested by survivorship, or under the laws relating to intestate or 
testamentary succession, or to any person or persons who may be 
appointed under any power in the will, or by the High Court, to 
succeed to the trusteeship vested m such legatee or legatees in 
trust as aforesaid. 

27. t If any testator who shall have created such a charge as 
Executors to have power described in section 25 of this Act 

of raising money, &c , shall not have bequeathed die proper^ 
where there is no sufficient charged as aforesaid in such terms as 
bequest that, his whole estate and interest therein 

shall become vested in any trustee or trustees, the executor or 
executors (if any) for the time being named in such will shall have 
the same or the like power of raising the said mon^s as is herein- 
before vested in the legatee or legatees in trust of the said property, 
and such power shall from time to time devolve on, and become 
vested in, the person or persons (if any) in whom the executorship 
-shall for the time being be vested. 

28 1 Purchasers or mortgagees shall not be bound to enquire 
Purchasers, &c, not whether the powers conferred by sec- 
bound to enquire as to tions 25, 26, and 27 of this Act, or any 
p6wers. of them, shall have been duly and cor- 

rectly exercised by the person or persons acting in virtue thereof. 

* Compaiae Stat aa & 93 Vict , c. 35, s. 13. 
t Compare ihd, s 16 . 

^ Compare titd, s. 17. 
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6 . Property of any kind may be transferred except as other- 
vrise provided by this Act, or by any 
other lavr for the time being m force. 


What may be transferred. 


(a) The chance of an heir>apparent succeeding to an estate, 
the chance of a relation obtaining a legacy on the death of a 
lunsman, or any other mere possibility of a like nature, cannot be 
transferred. 


iP) A mere right of m-entry for breach of a condition subse* 
quent cannot be transferred to any one except the owner of the 
property affected thereby. 

(r) An easement cannot be transferred apart from the do- 
minant heritage. 


(J) An interest in property restricted in its enjoyment to the 
owner personally cannot be transferred by him. 

(/) A mere right to sue* cannot be transferred. 

(/) A public oESce cannot be transferred, nor can the salary 
of a public ofiGicer, whether before or after it has become payable. 

(g) Stipends allowed to military and civil pensioners of Gov- 
ernment and political pensions cannot be transferred. 

(;i) No transfer can be made (i) in so far as it is opposed jo- 
the nature of the interest affected thereby, or (a) for an mlmfid 
oijtct or comidtrabon wUhvi ihe meaning of section 23 of ihejndvm 
Contract Act, 18^2, i or (3) to a person legally disqualified -to be 
transferee 


(t) Nothing in this section shall be deemed to authorize a 
tenant having an untransferable right of occupancy, the farmer 0 
an estate in respect of which default has been made in paying re- 
venue, or the lessee of an estate under the management of a Court 
of Wards, to assign his interest as such tenant, farmer, or lessee.; 

7 . Every person competent to contract, and entitled to tran^ 
« ^ ^ ferable property, or authorized to dis- 

^Per«ns competent to of trausfiable property not his 


* In cl. (e), the words, “for corapens^on for 

ally caused." repealed by the Transfer of Property Act (II. of 1900), s. S 

•• for an ille^l purpose." by the Transfer of Property Act ( 11 . of 1900), s 

® i Cl. (») has been added by the Transfer of Property Act {i88«) 
Amendment Act CHI* of i88S)i 4 < 
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the same in aay Government securities, and such trustees sbaD 
also be at liberty, at their discretion, to call in any trust-funds 
invested in any other securities than as aforesaid, and to mvest the same 
on any such securities as aforesaid,* and also from time to time, at 
their discretion, to vary any such investments as aforesaid for 
others of the same nature : 

Provided always that no such original investment as aforesaid 
and no such change of investment as aforesaid shall be made 
where there is a person under no disability entitled in possession to 
receive the income of the trust-fund for his life, or for a term of 
years determinable with his life, or for any greater estate, without 
the consent in writing of such person. 

Trusiut and Executm. 

83 In all cases where any property is held by trustees in> 
Trustses may apply in- trust for a minor, either absolutely or 
come of property of minors, contingently On his attaining majority, or 
&c , for their maintenance gg the occurrence of any event pre- 
viously to his attaining majority, it shall be lawful for such trustees, 
at their sole discretion, to pay to the guardians (if any) of such 
minor, or otherwise to apply for or tonards the maintenance or 
education of such minor, the whole or any part of the income to 
which such minor may be entitled m respect of such property, 
whether there be any other fund applicable to the same purpose,, 
or any other person bound by law to provide for such maintenance 
or education, or not; 

and such trustees shall accumulate all the residue of such in- 
come by way of compound interest, by investing the same and the 
resulung income thereof from time to time in proper securities for 
the benefit of the person who shall ultimately become entitled to 
the proper^ from which such accumulations shall have arisen : 

Provided always that it shall be lawful for such trustees at any 
time, if It shall appear to them espedient, to apply the whole or 
any part of such accumulations m d the same were part of the 
income arising in the then current year. 


.. * Ss. 32 to 37*shall be repealed in the territories to which the Indian 

Tmsts Act (II. of 1882) for the time being extends or is extends d.-^es. a. 
of that Act. 

t Compare Stat. 23 & 24 Viet., e. 145, 5. s6. 
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11. Where, on a transfer of property, an interest therein is ^ 
Restriction repugnant to created absolutely in favour o! any 

mtercst created. person, but the terms of the transfer 

direct that such interest shall be applied or enjoyed by him in a 
particular manner, he shall be entitled to receive and dispose of 
such interest as if there were no such direction. 

Nothing m this section shall be deemed to affect the right to 
restrain, for the beneficial enjoyment of one piece of immoveable ' 
property, the enjoyment of another piece of such property, or to 
compel ihe enjoyment thereof in a particnlar manner. 

12. Where property IS transferred subject to a condition or' 
Conditian making interest limitation, making any interest therein 

determuiable on insolvency reserved or given to or for the benefit of 
or attempted alienation. person to cease on his becoming 

insolvent, or endeavouring to transfer or dispose of the same, such 
condition or limuauon is void. 

Nothing in this section applies to a condition in a lease for 
the benefit of the lessor or those claiming under him. 

13. Where, on a transfer of properly, an interest therein is 
IransferforbeneBt ofun- created for the benefit of a person not 

born persun. in existence at the date of the transfer, 

subject to a prior interest created by the same transfer, the interest 
created' tor the benefit of such person shall not take effect unless 
it extendb to tae wtiole of the remaining interest of the transferor 
in the property. 

lllusiraHon. 


A transfers property, of which he is the owner, to B, in trust for ^ and 
hu intendei wife successively for their Jives, and, after the dwth of the 
survivor, for the eldest son m the intended marriage for life, and after nis 
death for A's second son. The interest so created for the benefit of the 
eldest son does not take effect, because it does not extend to the whole o£ A s 
remaining interest in the property. 


14. No transfer of property cm operate to create an interest 
which is to take effect after the lifetime 
Rule against perpetuity. of one or more parsons living at the 

date of such transfer, and the minority of wme person who sh 
be in existence at the expiration of that period, and to whom, « ^ 

attains full age, the interest created is to belong. 
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shall, in all respects, act as if he had been originally nonunated a 
trustee by the deed, will, or other instrument (if any) creating the 
the trust. 

The OfiScial Trustee may, with his consent, and by the order of 
Appointment of Official the High Court, be appointed under 
Trustee to be a trustee this section in any case m which only 
one trustee is to be appointed, and such trustee is to be the sole 
trustee. 

85 power of appointing new trustees hereinbefore 

Appointment in place of contained may be exercised in cases 
trustee predeceasing tes- ^here a trustee nominated m a will has 
tator. died in the Ii&time of the testator. 

86 The receipts in writing of any trustees or trustee for 
Trustee’s receipts to be any money payable to them or him by 
discharges reason, or m the exercise, of any trusts 

or powers reposed or vested in them or him, shall be sufficient 
discharges for the money therein expressed to be received, and 
shall effectually exonerate the persons pa 3 nng such money from 
seeing to the application thereof, or from being answerable for any 
loss or misapplication thereof. 

87>t§ Every deed, will, or other instrument creating a trust, 
Every trust-instrument e>‘ber expressly or by implication, shall, 
deemed to contain clauses without prejudice to the clauses actually 
for indemnity and reim- contained therein, be deemed to contain 
bursement of trustees. ^ clause m the words, or to the effect, 

following, that is to say — 

“that the trustees or trustee for the time being of the said 
deed, will, or other instrument shall be respectively chargeable 
only for such moneys, stocks, funds, and securities as they shall 
respectively actually receive, notwithstanding their respectively 
signing any receipt for the sake of conformity, and shall be answer- 
able and accountable only for their own acts, receipts, neglects, 
or defaults, and not for those of each other, nor for any banker, 
broker, or other person with whom any trust-moneys or securities 
may be deposited, nor for the insufficiency or deficiency of any 
stocks, funds, or securities, nor for any other loss, unless the same 


* Compare Stat 23 & 24 Viet , c. 145, s. 28. 
t See foot-note {*) at p 13, su^a. 

? Compare Stat 23 & 24 Vict., c. 145, s. 29. 
$ Compare thd, s. 30. 
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snent thereof is postponed, or whereby a prior Interest in the san 
property is given or reserved to some other person, or where! 
income arising from the property is directed to be accnmulated n 
til the time of enjoyment arrives, or from a provision that if 
particular event shall happen, the interest shall pass to anoth 
person. 


20. Where, on a transfer of proper^, an interest therein 
When unborn person ac» created for the benefit of a person n 
quirw vested jnterMt on then living, he acquires upon his birl 

the terms of the transfer, a vested interest, although he may not i: 
entitled to the enjoyment thereof immediately on his birth. 


21. Where, on a transfer of property, an interest therein 

OH.toe.rt mtortt. i” P««>» 1« ttl 

effect only on the happening of a spi 

cified uncertain event, or if a specified uncertain event shall n< 

^ppen, such person thereby acquires a contingent interest in th 

property. Such interest becomes a vested interest in the forme 

case, on the happening of the event; in the latter, when th 

happening of the event becomes impossible. 


Where, under a transfer of property, apersoi 
1>ecomes entitled to an interest therein upon attaining a particula 
age, and the transferor also gives to him absolutely the income ti 
arise from such interest before he reaches that age, or directs the 
income, or so much thereof as may be necessary, to be applied foi 
his benefil, such interest is not contmgent. 

22. Where, on a transfer of property, an interest there 
Transfer to members of a m IS created in favour of such memb^ 
fincg who attain a particular only of a class as Shall attain a parti> 
age. cular age, such interest does not vest in 

any member of the class who has not attained that age. 


28. Where, on a tranrfer of property, an interest therein is 
Transfercontingentonhap. to accrue to a specified person if a 
pemug of specified uncectiua specified uncertain event shall Happen, 
event. and no time is mentioned for the occur* 

renceof that event, the interest fails unless such event happens 
■before, or at the same time as, the intermediate or precedent in- 
terest ceases to exist. 
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further part (as the case may be) or the estate of the deceased to 
meet any future liabil ty under the said lease or agreement for a 
lease 

The executor or adm"iistrator so distributing the res’duary 
estate shall not, after having assigned the svd lease or agreement 
for a lease, and having, a here necessary, set apart such sufficient 
fund as aforesaid be personally liable in respect of any subsequent 
claim under the said lease or agreement for a lease. 

Nothing herein contained shall prejudice the right of the 
lessor or those claiming under him to follow the assets of the de> 
ceased into the hands of the person or persons to or amongst whom 
the sa'd assets may have been distributed. 

41.* In like manner, where a t executor or administrator, liable 
As to liabilrty of esecu'* such to the rent, covenants, or agree* 
tor, &c, in respect of rents, ments contained in any conveyance on 
&c , in conveyance on rent- chief rent or rent-charge (whether any 

such rent be by Imitation of use, grant, 
or reservation), or agreement for such conveyance, granted or 
assigned to, or made and entered into with, the testator or intestate 
whose estate is being adm nistered. shall have satisfied all such 11. 
abilities under the said canvejance or agreement for a c''nveyance 
as may have accrued due and been claimed up to the time of the 
conveyance hereinafter m*n:ioned, and shall have s^t apart a suffi. 
cieut fund to answer any tuture claim that may be made lu respect 
o* any fixed and ascertained sum covenanted or aareed by the 
grantee to be laid out on the property conveyed, or agreed to be 
conveyed, although the period for laying out the same may not 
have arrived, and shall have conveyed such property, or assigned 
the said agreement for such conveyance as aforesaid, to a purchas- 
er thereof, he shall be at liberty to distribute the residnaiy' estate 
of the deceased to and amongst the panies eniiiled thereto, res- 
pectively, without appropriating any part or any further part (as 
the case may be) of such estate to meet any future liability under 
the said conveyance or agreement for a conveyance. 

The executor or administrator so distribu ing the residuaiy 
estate shall not, after having made or executed suca conveyance 
or assignment, and having, where necessary, set apart such 
sufficient fund as aforesaid, be personally liable in respect of any 
subsequent claim under the said convqraoce or agreement for 
conveyance. 

Compare Stat 32 & 23 Vict, c 33, s 28 

Act XXVIII., 1866-3. 
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27. Where, on a transfer of property, an interest therein is 

Conditional transfer to one ^7 

person coupled with transfer same transaction, an oiterior dispost- 
to another on failure of pnor tion of the same interest IS wiadft tn 
disposition. favour of another, if the prior disposi- 

tion under the transfer shall fail, the ulterior disposition shall take 
effect upon the failure of the prior disposition, although the failure 
may not have occurred in the manner contemplated by the trans- 
feror. 


But, where the intention of the parties to the transaction is that 
the ulterior disposition shall take effect only in the event of the prior 
'disposition failing in a particular manner, the ulterior dispcKition 
^ball not take effect unless the pnor disposition fails in that manner. 


lUusiraitous. 


(a.) A transfers Rs 500 to B on condition that he shall execute a 
certain lease within 3 months after A*s death, and if he should neglect to 
do so, to C B dies in A's lifetime. The disposition m favour of C 
effect. 

(A) A transfers property to hta wife ; but, in case she should die in 
his lifetime, transfers to B that which he had transferred to her A and 
his wife perish together under circumstances which make it impossible 
to prove that she died before him The disposition in favour of B does 
not take eff^t 


28. On a transfer of property, an interest therein may be 
. Ulterior transfer condi- created to accrue to any person with the 

h^imuR^f sSrcIafdCTent! condiUon superadded that m ewe a 
' specified uncertain event shall happen, 

such interest shall pass to another person, or that, in case a speci* 
fied uncertain event shall not happen, such interest shall pass to 
another person. In each case the dispositions are subject to the 
lules contained m sections xo, is, si, ss, 23 , S 4 , S 5 , and 27 . 


29. An ulterior dispoatton of the kmd contemplated by the 
TulBlment of condition sub- last preceding section cannot effect 
sequent. unless the condition is strictly fulfilled. 

1 

. lUtuiratum, , 

A transfers Rs. 500 to B to be paid to him on his athuning his majority 
or marrying, with ' a proviso that, if B dies a minor, or marries mthout 
Cs consent, the Rs. Soo shall go to D. B marries, when only 17 years or 
' age, without C's consent. The transfer to D takes effect 1 
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The irusiu, executor, or administrator acting upon the 
opinion, advice, or direction given by the said Judge, shall be 
deemed, so far as regards his own responsibility, to have discharged 
his duly as such trusiee, executor, or administrator in the subject- 
matter of the said application : 

Provided, nevertheless, that this Act shall not extend to 
indemnify any trustee, executor, or administrator, in respect of any 
act done in accordance with such opinion, advice, or direction as 
aforesaid, if such trustee, executor, or administrator shall have 
been guilty of any fraud or wilful concealment or misrepresentation 
in obtaining such opinion, advice, or direction; and the costs of 
such application as aforesaid shall be in the discretion of tue Judge 
to whom the said application shall oe made. 

General Promims. 


44.'^ For the purposes of this Act, a person shall be deemed 
Tenants for life, &c , *0 be entitled to the possession, or to 
may execute powers not- the receipt of the rente and income, of « 
mthstanding incumbrances, immoveable or moveable property, al- 
;hougu bis estate may be charged or incumbered, either by himself, 
or by any f jimer owner, or otherwise iiow.oev,sr to any extent ; 
but tne estates or interests of the parties entitled to any sucu cuarge 
or incumbrance shall not be affected by tue acts of the persuu 
rniuied to the possession or to the receipt of lUe r^nta and income 
ss aforesaid unless they shall concur therein. 


45 .t The pronsions contained in this Act shall, ^cept as 
Operation of Act. hereinbefore otherwise provided, extend 
only to persons entitled or acting under 
\ deed, will, codicil, or other instrument exscuced after this Act 
comes into operation, or under a will or codicil confirmed or 
revived by a codicil executed after that date, and only to property 
in British India, and to cases to which Enilisb law is applicable. 


Short Utle. 


48 . This Act may be called the 
“Trustees' and Mortgagees' Powers Act, 
1866.” 


* Compare Slat. 22 & 23 Viet , c 33, s. 31 
t Compare Stat. 23 & 24 Vict , c. 145, s 34. 


Act XXVIII,, iSfifi -3. 
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the fraud of a person who would be directly benefited by non* 
fulfilment of the condition, such farther time shall, as against him, 
be allowed for performing the act as shall be requisite to make up 
for ^e delay caused by such fraud. But, if no time is specified foe 
the performance of the act, then, if its performance is by the fraud 
df a person interested in the non-fulfilment of the condition, ren> 
, dered impossible or indefinitely postponed, the condition shall, as 
against him, be deemed to have been fulfilled. 


Mitctm. 

85. Where a person professes to transfer property which he 
^ . has no right to transfer, and, as part of 

Hecuon when necessary, transaction, confers any benefit 

on the owner of the property, such owner must elect either to con- 
firm such transfer, or to dissent from it; and, m the latter case, he 
shall relinquish the benefit so conferred, and the benefit so relin- 
quished shall revert to the transferor or his representative as if it 
hftrt not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before 
the election, died or otherwise become incapable of making a fresh 
transfer, 

and in ail cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee 
the amount or value of the property attempted to be transferred to 
him. 

Illustration, 

The farm of Sultanpur is the property of C, and worth Ets. 800 A, 
by an instrument of ^t, professes to) transfer it to B, giving by the same 
instrument Rs. i,ooo to C, C eiectej to retam the farm. He forfeits the gift 
of Rs. 1,000. 

In the case, A dies before the election. His representative must, 
out of the Rs. 1,000, pay Rs. 800 to B. 

The rule In the first paragraph of this section applies whether 
the transferor does or does not believe that which he professes to 
transfer to be his own. 

A person taking no benefit directly under a transaction, but 
deriving a benefit under it indirectly, need not elect, 

V A person who, in his one capaci^, takes a benefit under the 
'transaction, may, in. another, dissent therefrom. 
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entitled to receive such payments, be deemed, as between the 
transferor and the transferee, to accrue due from day to day and 'to 
be apportionable accordingly, but to be payable on the feys an- 
pointed for the payment thereof. 

S7» When, m consequence of a transfer, proper^ is divided 
Apportionment of benefit held in several shares, and thereupon 
of obligation on severance. the benefit of any obligation relating to 
the property as a whole passes from one to several owners of the 
properly, the corresponding duty shall, in the absence of a contract 
to the contrary amongst the owners, be performed m favour of 
each of such owners in proportion to the value of his snare m 
the properly, provided that the duty can be severed, and that 
the severance does not substantially increase the burden of the 
obligation; but, if the duty cannot be severed, or if the severance 
would substantially increase the burden of the obligation, the dnty 
sbali be performed for the benefit of such one of the several owners 
as they shall jointly designate for that purpose: 

Provided that no person on whom the burden of the obligation 
lies shall be answerable for failure to discharge it m manner pro* 
vided by this section unless and until he has had reasonable notice 
of the severance. 

Nothing in this section applies to leases for agricultural pur* 
poses unless and until the Local Government, by notification m 
the official Gazette, so directs. 

Jllustrattotis. 

(o.) A sells to B, C, and D a house situate in a village, and leased to 
£ at an annual rent of Rs. 30 and delivety of one fat sheep, B having pro- 
vided half the purchase-money, and C and D one quarter each. E, having 
notice of this, must pay Rs 15 to B, Ra to C, and Rs 7^ to D, and 
must deliver the sheep according to tite joint direction of B, C, and D. 

{b ) In the same case, each house m the village being bound to provide 
10 days* labour each year on a dyke to prevent inundation, £ had agreed, 
as a term of his lease, to perform this work for A 6, C, and D severally 
require £ to perform the ten days’ work due on account of the house or 
E IS not bound to do more than ten days’ work In all according to 
such directions as 6, C, and D may ]om in giving. 

£,—Jrans/er o/Jmnwveaile Proptriy, 

S8. Where any person, authorized only under circumstances 
Transferby person author- in their nature variable to dispose 
Ired only under certain cir- immoveable property, transfers such pr^ 
eorastances to tranrfer. petty for Consideration alleging the 
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such right or obligation may be enforced against a transferee 
with notice thereof or a gratuitous transferee of the property ^ected 
thereby^ but not against a transferee for consideration and without 
notice of the right or obligation, nor against such property in bis 
hands 

niustraiion, 

A. contracts to sell Sultanpur to B. While the contract is still in 
force, he sells Sultanpur to C, who has notice of the contract. B may enforce 
the contract against C to the same extent as against A. 

41. Where, wuh the consent, express or implied, of the persons 
Transfer by ostensible interested in immoveable property, a 

owner. person is the ostensible owner of such 

property, and transfers the same for consideration, tlie transfer 
shall not be voidable on the ground that the transferor was not 
autnoiized to make it, provided that the transferee, after taking 
reasonable care to ascertain diat the transferor bad power to 
make the transfer, has acted m good faith. 

42. Where a person transfers any immoveable propeiQr 
Transfer by person having reserving power to revoke the transfer, 

authority to revoke former and subsequently transfers the property^ 
transfer. foj. consideration to another transferee, 

such transfer operates in favour of such transferee (subject to any 
condition attached to the exercise of the power) as a revocation of 
the former transfer to the extent of the power. 

JUvsiTotton 


A lets a house to B, and reserves power to revoke the lease, if, in the 
opinion of a specified surveyor, B should make a use of it detrimental to 
its value. Afterwards A, thinking that such a use has been made, lets the 
house to C. This operates as a revocation of B's lease subject to the 
opinion of the surveyor as to B’s use of the house having been detnmentsi 
to its value. 


43> Where a person erroneously represents that he .Is autbonz* 

Tra.*. b, g 

person who subsequently ac- perty, and professes to transfer su^ 
quires interesc in property properly for consideration, such transfer 
transferred. shall, at the option of the transferee, 

operate on any interest which the transferor may acquire in such 
property, at any time daring which the contract of transfer subsists. 

Nothing in this section shall impair the right of transferees « 
good feith for consideration without notice of the existence of tne 
said option. 
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" author of the trust : ” 
“ trustee : ” 
"beneficiary: ” 
“trust-property • " 
"beneficial interest : “ 


8. A "trust” is an obligation annexed to the ownership of 
Interpretation-clatts^ properfyi and arising out of a confidence 
"trusts:" reposed in and accepted by the owner, 

or declared and accepted by him, for the benefit of another, or of 
another and the owner : 

the person who reposes or declares the confidence is called 
the "author of the trust;” the person 
who accepts the confidence is called the 
“trustee;” the person for whose benefit 
the confidence is accepted is called the 
"beneficiary;” the subject-matter of the 
trust IS called "trust-property” or “trust-money;* the "benefical 
interest" or ‘ interest" of the beneficiary is his right against the 
trustee as owner of the trust-property; and the instrament (if any) 

"instrument of trust-" ^***‘^** trust is declared is Called 
the “ instrument of trust : " 

a breach of any duty imposed on a trustee, as such; by any 
"breach of trust ; ” forC®! » callrf 

a “breach of trust:” 

and in this Act, unless there be something repugnant in the 
“registered:” sulqect or Context, “registered” means 

’ rostered under the law for the registra- 

tion of documents for the time being m force : a person is " wid ‘to 
"notice." “notice” of fact either when he 

actially knows that feet, or when, but 
for wilful abstention from inquiry or gross negligence, he would 
have known it, or when information of the fact is given to, or obtain- 
ed by his agent, under the circumstances mentioned in the Indian 
Expressions defined in Act Contract Act, i8ya,** section sag; and 
IX. of 187a. all expressions used herein, and defined 

in the Indian Contract Act, lUya,* shall be deemed to have the 
meanings respectively attributed to them Ity that Act. 

•Act IX of 187a. 


CHAPTER II. 

Of thk Creation of Trusts. 

4. A trust may be created for any lawful purpose. The our- 
Lawfnl purpose. ^ lawful UuIeSS it is (a) 

Mime Hot, If pamltfcd, tf *fm ^''^r^raV'eaTti?, 
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niusiraiiom, 

(a.) A, owning a moiety, and B and C, each a quarter share, of mouaa 
Saltanpur, exchange an eighth share of that mouza for a quarter ^are of 
mouza Lalpura. There being no agreement to the contrary, A is entitled 
to an eighth share in Lalpura, and B and C each to a sixteenth share in 
that mouza. 

(&.) A, being entitled to a life<interest m mouza Atrali, and B and C,to 
the reversion, sell the mouza for Rs. t,ooo. A’s life-interest is ascertained 
to be worth Rs. 600 ; the reversion, Rs. 400. A is entitled to receive Ra 
tioo out of the purchase-money, B and C to receive Rs. 400. 

47. Where several co-owners of immoveable property transfer 
Transfer by co-owners of « share therein without specifying that 
share m common property. the transfer is to take effect on any parti- 
cular share or shares of the transferors, the transfer, as among 
such transferors, takes eflDecl on such shares equally where the 
shares were equal, and, where they were unequal, proportionately to 
the extent of such shares. 


lUttslratian. 


A, the owner of an eight-anna share, and B and C, each the owner of a 
four-anna share, in mouza Sultanpur, transfer a two-anna share in the 
mouza to D, without specifying from which of their several shares the 
transfer is made. To give effect to the transfer, one-anna share is taken 
from the share of A, and half-^nna share from each of the shares of B 
and C. 


48. Where a person purports to create by transfer at different 
Priority of rights created times rights in or over the rame immove- 
by. transfer. able property, and such rights cannot ail 

exist or be exercised to their full extent together, each later-created 
right shall, m the absence of a special contract or reservation bind- 
ing the earlier transferees, be subject to the rights previously created. 


49. Where immoveable property is transferred for consider- 

r„h. ation, and «>?1> P™ W 

policy. thereof is, at the date of the transfer, m 

Bured against loss or damage by fire, the transferee, m case of such 
loss or damage, may, m tne absence of a contract to the contraiy, 
require any money which the transferor actually receives 
policy, or so much thereof as may be necessary, to be applied m 
lemstatug the property. 

50. No person shall be chargeable with any rents or profits 
Rent hand pa«d to oi any 

holder under defective title. has, in gOOd faith, paid or deiivereu 
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{6) A. be^eaths certain property to B, " hoping he will continue it in 
the family " This does not create a trust, as the beneSciary is not indicat- 
ed with reasonable certainty. 

(c } A bequeaths certain property to B, requesting him to distribute it 
amongst such members of C's family as B should think most deserving! 
This does not create a trust, for the beneficiaries are not indicated with 
reasonable certainty. 

(d } A bequeaths certain proper^ to B, desiring him to , divide the 
bulk of It among C’s chtldren This does not create a trust, for the trust- 
property IS not indicated with sufficient certainty 

(e.) A bequeaths a shop and stock-in-trade to 3 on condition that he 
pays A’s debts and a legacy to C. This is a condition, not a trust for A’s 
creditors and C 


Who may create trusts. 7. A trust may be Created — 

t 

(a) by every person competent to contract, and, 

(d) with the permission of a principal Civil Court of original 
jurisdiction, by or on behalf of a minor; 

but subject in each case to the law for the time being m force 
as to the circumstances and extent in and to winch the author of 
the trust may dispose of the trust-property. 


8. The subject-matter of a trust must be property 
Subject of trust. transferable to the beneficiary. 

It must not be a merely beneficial interest under a subsisting 
trust. 


Who may be beneficiary. 


8. Every person capable of hold- 
ing property may be a beneficiary. 


A proposed beneficiary may renounce his interest under the 
n , V u e t^ust by disclaimer addressed to the trus- 

Disclaimer by beneficiary. ^ ■V , 

^ tee, or by setting up, with notice of the 
trust, a claim inconsistent therewith. 


10. Every person capable of holding property may be a 
.... tiustee;but where the trust involves the 

o may e rus ee. exercise of discretion, he cannot execute 
it unless he is competent to contract. 


No one bound to accept 
trust. 


No one is bound to accept a trust. 


A trust IS accepted by any words or acts of the trustee m- 



. 7 BANSBSE 07 PEOPiQGtTV. 


26 


[Act IV. 


Where the effect of any transfer of immoveable properly is to 
defraud, defeat, or delay any such person, and such tramfer is 
made gratuitously, or for a grossly inadequate consideration, the 
transfer may be presumed to have been made with such intent as 
aforesaid. 

Nothing contained in this section shall impair the rights of 
any transferee in good faith and for consideration. 


CHAPTER m. 

Of Sales of Ihmovbable Property. 

54. “Sale” IS a transfer of ownership in exchange for a 

“ Sale ” defined P”*'® promised or part-paid and 

* part-promised. 

Such transfer, in the case of tangible immoveable properqr of 

Sal. how mad.. '"pees and 

upwards, or in the case of a reversion 

or other intangible thing, can be made only by a registered instru- 
ment.* 

In the case of tangible immoveable properly of a value less 
than one iiundred rupees, such transfer may be made either by a 
registered instrument or by delivery of the property.* 

Delivery of tangible immoveable property takes place when 
the seller places the buyer, or such person as he directs, in posses- 
sion of the property. 

A contract for the sale of immoveable oroperty is a contract 
- ^ . , that a sale of such property shall take 

Contract for sale. place on terms settled between the 

parties. 

It does not, of itself, create any interest in, or charge on, such 
property. 

55 . In the absence of a contract to the contrary, the buyer 
Rights and liabilities of and the seller of immoveable prope^ 

buyer and seller. respectively are subject to the liaD iiities, 

* Paras a and 3 of s. 54 extend to every cantonment w British In dia 
—See the Cantonments Act (XIII. of 1889), s. p (r) Ttese 

shall not extend or be extended to any district or tract of country for »» 

time being excluded from the operation of the Indian B«g‘stration ^t 
of 1877) under the power conferred by the first section of that Act or 0 
wise.— See s. i, supra. 
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Illustrations. 

(a } A, a trustee, is simply authorized to sell certain land pnblic 
auction : He cannot sell the land 1 ^ private contract. 

( 2 } A, a trustee of certain land for X, Y, and Z, is authorized to sell 
the land to B for a specified sum. X, Y, andZ, being competent to con- 
tract, consent that A may sell the land to C for a less sum : A may sell the 
land accordingly 

(e ) A, a trustee for B and her children, is directed by the author of the 
trust to lend on B’s request, trust-property to B's husband, C, on the secu- 
rity of hib bond. C becomes insolvent, and B requests A to make the loan s 
A may refuse to make it 

12. A trustee is bound to acquaint himself, as soon as pos' 
Trustee to inform himself sible, with the nature and circumstances 
of state of trust-property. of the trust-property, to obtain, where 
necessaiy, a transfer of the trust-property to himself, and (subject 
to the provisions of the instrument of trust) to get in trust-moneys 
invested on insufficient or hazardous secunty. 

' llluslraitons. 

I 

(a } The trust-property is a debt outstanding on personal security. 
The instrument of trust gives the trustee no discretionary power to leave 
the debt so outstanding: The trustee's duty is to recover the debt without 
unnecessary delay 

( 2 ) The trust-property is money in the hands of one of two co- 
trustees No discretionary power is given by the instrument of trust. Hie 
other co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the case required 

13 A trustee is bound to maintain and defend all such suits, 
Trustee to protect title to and (subject to the provisions of the in- 
trust-property. strument of trust) to take such other 

steps as, regard being had to the nature and amount or value of 
the trust-property, may be reasonably requisite for the preservation 
of the trust-property and the assertion or protection of the title 
thereto 


HhistraHon 

The trust-property is immoveable property which has been given to 
the author of the trust by an uniegister^ instrument Subject to the pro- 
visions of the Indian Registration Ac^ 1S77,* the trustee’s duty is to cause 
the instrument to be registered 

14. The trustee must not, for himself or another, set up or 
Trustee not to set up title &tiy title to the trust-property ad- 
adverse to benefiaary. verse to &e interest of the beneficiary. 

• Act III. of 1877. 
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The benefit of the contract mentioned in tUs rule shall be 
annexed to, and shall go with, the interest of the tranrieree as> 
such, and may be enforced by every person in whom that interest 
is, for the whole or any part thereof, from time to time, vested. 


(jO Where the whole of the purchase-^money has been paid 
to the seller, he is also bound to deliver to the buyer all docu' 
ments of title relating to the property which are in the seller’s 
possession or power: 


Provided that (a), where die seller retains any part of the 
property comprised in such documents, he is entitled^ to reto'n 
them all, and (i), where the whole of such property is sold to 
different buyers, the buyer of the lot of greatest value is entitled 
to such documents. But, in case (a), the seller, and in case (i), 
the buyer of the lot of greatest value, is bound, upon every reason- 
able request by the buyer, or bv any of the ocher buyers, as the 
may be, and at the cost of the person making the request, 
to produce the said documents, and furnish such true copies 
thereof or extracts therefrom as he may require; and, in the 
meantime, the seller, or the buyer of the lot of greatest value, ^ 
the case may be, shall keep the said documents safe, uncanceUed, 
and undefaced, unless prevenied from so doing by fire or other 
inevitable accident. 


(^) The seller is entitled — 

(a) to the rents and profits of the property till the owae^ 

ship tnereof passes to the buyer; 

(b) where the ownership of the property has passed to the 

buyer before payment of the whole of the purchase- 
money, to a charge upon the property in the hands 
of the buyer for the amount of the purchase-mon^ 
or any part thereof remaining unpaid, and mr 
interest on such amount or part. 


( <.) The buyer is bound — 

(«)to disclose to the seller any fact as to the nature or 
^ ^ extent of the seller’s interest in the 

which the buyer is aware, but of w^ich he ^ 

reason to believe that the seUer 

which materially increases the value of such 

terest ; , , - 

iP) to pay or tender, at the time ^ pla^ ^ gli 

the sale, the purchase-money to the seuer 
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llltaireHcBs. 

{a) A bequeaths to B all his pzopcrtr its trust for C dczicg his liter 
and ou his death for D and on D‘s death' for E. A*s property ccesists cf 
three leasehold houses, and there is nothing in As will to show- that hs 
intended the houses to be enjoyed in specie t B should sell the hc^sss> 
and int est the proceeds in accordance rrith section so. 

(J ) A bequeaths to B his three leasehold houses in Calcuttr rud all 
the furniture thernr intrust for C during his life, and on his death for 
D, and on D’s death for E. Here an irtention that the houses acd fetuitert 
should be enjoyed in specie appears clearly, and 6 should cot sell rhen:. 


17. Where there are more beneficiaries than one, tne trustee 
TrnsteetobeimpartlaL 

execute the trust for the advantage o: 
one at the expense of another. 


Where the trustee has a discredonetr power, nothing in this 
section shall be deemed to authotire the Court to control the 
exercise, reasonablj and in good ftuto. of suen discretion. 


A, a trustee for B, C, and D, is eropovrered to choose between several 
specified modes of investing the tni$t*property. A. in good ^th. chooses 
one of these modes • The Court will not interfere although the result or 
the choice may be to s ary the relative rights of B, C, and D . 

18. Where the trust is created for the benefit of several per- 
sous iu succession, and one of them is 
in possession of the irust-propett}\ if he 
commits, or threatens to commit, any act waicci is destructive or 
permanently injurious rhereto, rhe trustee is bound to t.\ke measures 
to prevent such act. 


19. A trustee is bound (c) to keen clear and accurate accounts 

Accounts and mformation. the ^st-propetty, and {t}, at rdl 

reasonable times, at the request of the 
beneficiary, to furnish him with full and accurate lufotmation as to 
the amount ana state of the trust-property. 


20. W here the trust-property cons'sts of money, and cannot 

lovestmeatof trust-money. ‘J® immediately or at an early 

oate to the purposes of the trust, the 
trustee is bound (suoject to any direction contaiued* in the insixn- 


ment of trust) to invest the money on me folfowing securities, and 
on no others : — 
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entitled to have the charge satisfied out ot the ottier piopeiiy, so 
as such property will extend. 


Dachargt of Itietmbrances on Sale. 

57 . (a) Where immoveable property subject to any incuin- 
Piovision by Court for in- brance, whether immediately payable or 
cumbrances, and sale freed not, is Sold by the Court, or in execution 
therefrom. decree, or out of Court, the Court 

may, if it thinks fit, on the application of any party to the sale, 
direct or allow payment into Cburt, — 


(i) in the case of an annual or monthly sum charged on 
the property, or of a capital sum charged on a 
determinable interest in the property, — of such 
amount as, when invested in securities of die Govern- 
ment of India, the Court considers will be sufficient, 
by means of the mterest thereof, to keep down, or 
otherwise provide for, that charge, and, 

(a) in any other case of a capital sum charged on the pro- 
the amount sufficient to meet the incum- 
brance and any mterest due thereon. 


But, In either case, there shall also be paid into Court such 
a d di ti""”! amount as ffie Court considers will be sufficient to meet 
the contingency of further costs, eiqienses, and interest, and any 
other contingency except depreciation of investments, not exceeding 
one-tenth part of the original amount to be paid m, unless the 
Court, for special reasons (which it shall record), thinks fit to 
require a larger additional amount. 

(3) Thereupon the Court may, if it thinks fit, and after notice 
to the incumbrancer, unless the Court, for reasons to be recorded 
in writing, thinks fit to dispense with such notice, declare the pro- 
perty to be freed from the incumbrance, and make any order for 
conveyance, or vesting order, proper for giving effect to the sal^ 
and ^ve directions for the retention and investment of the monqr 
in Court. 


(tf) After notice served on the persons interested in, or entitled 
to. the money or fund in Court, the Court may direct payment m 
; transfer ti^ereof to the per^^ 


\charge for the same, and generally may give ?«ectioa® reg 
the application or dUtribution of the capital or income thereof 
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as . Where a trustee, directed to sell within a specified time. 
Sale by trustee directed extends such time, the burden of protring, 
to sell within speafied time, as between himself and the beneficiary, 
that the latter is not prejudiced by the extension, lies upon the 
trustee unless the extension has been authorized by a principal 
Civil Court of original jurisdiction. 

JUusfratien 

A bequeaths property to B, direchng bun, with all convenient speed 
and within five years, to sell it, and apply the proceeds for the benefit of 
C. In the exerdse (A reasonable discretion, B postpones the sale for sis 
)ears. The sale is not thereby rendered invalid, but C, alleging that he 
has been injured by the postponement, institutes a suit against B to obtain 
compensation In such suit the burden of proving that C has not been 
injured lies on B 

23. Where the trustee commits a breach of trust, he is liable 
Liability for breach of to make good the loss wnich the trust- 
trust. property or the beneficiary nas thereby 

sustained, unless the beneficiary has, by fraud, muuced the trustee 
to commit the breach, or the beneficiary, being competent to con- 
tract, has himself, without coercion or undue influence having been 
brou^t to bear on him, concurreu in the breach, or subsequently, 
acquiesced therein, with full knowledge of the facts of the case, 
and of his rights as against the trustee. 

A trustee commuting a breach of trust is not )hable to pay 
interest except in the following cases : — 

(a) where he has actually received interest ; 

. (i) wnere the breach consists in unreasonable delay in paying 
trust-mone} to the beneficiary ; 

(c) where the trustee ought to have received interest, but has - 
not done so ; 

(if) where he may be fairly presumed to have received 
interest . 

He is liable, in case (a), to account for the interest actually 
received, and in cases (^), (c), wd (d), to account tor simple 
interest at the rate of six per cent per annum unless the Court 
otherwise directs. 

(0 Where the breach consists in failure to invest trust-money, 
and to accumulate the interest 01 dividends thereon, be is liable 
to account for compound interest (with half-yearly rests) at the 
same rale. 
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on condition that, on such payment being made, the sale shall 
become void, or 

on condition that, on such payment being made, the buyer shall 
transfer the property to the seller, 

the transaction is called a mortgage by conditional sale, and 
the mortgagee a mortgagee by conditional sale. 

{d) Wtiere the mortgagor delivsis possession of the mortgaged 
. property to the mortgagee, and authorizes 

Usufructuary mortgage. posgesg,on until pay- 

ment of tlie mortgage-money, and to receive the rents and profits 
accruing from the property, and to appropriate them lu lieu of 
interest, oi in payment of the mortgage-money, or partly in lieu of 
interest, and partly in payment of the mortgage-money, the tranac- 
tion IS called a usufructuary mortgage, and the mortgagee a 
usufructuary mortgagee. 

(e) Where the mortgagor binds himself to repay the mortgage- 
money on a certain date, and transfers 
English mortgage. mortgaged property absolutely to the 

mortgagee, but subject to a proviso that he will re-transfer it to the 
mortgagor upon payment of the mortgage-money as agreed, the 
transaction is called an English mortgage. 


69.* Where the principal money secured is one hundred 
• when to be bv ruMBs or upwaids, a mortgage can be 

eflected only by a registered instrument 
signed by the mortgagor, and attested by at least two witnesses. 

’ Where the principal money secured is less than one hundred 
rupees, a mortgage may be efiected either by “ a registered instru- 
ment "f signed and attested as aforesaid, or (except in the case of a 

simple motigage) oy delivery of the property. , . 

Nothing m this section shall be deemed to render invalid mort- 
gages made in the towns of Calcutta, Madras, Bombay. Karaclii, 
« Rangoon, Moulmein, Bassein, and Akyab,”$by delivery to 
creditor or his agent of documents of tide to immoveable property, 
with intent to create a security thereon. _______ 


■ * s so extends to every cantonment in British India.--5« 

IXIII. rf As 3>(n S 59«"f 
tended to anv district or tract of country for the time being eauu nw 
S^operatfon of the Indmn Registration Act under the power conferred by 

the first section of that Act, or otherwise.-^« s , „ „stru- 

^ The words quoted have been substituted for the words 

»«and Rangoon '’—by. »» 4 of Act VI. of 1904. 
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24 A trustee, who is liable for a loss occasioned by a 
No set-off allowed to breach of trust in respect of one por- 

trustee. tion of the truBt-property. cannot set off 

against his iiabiluy a gain which has accrued to another portion 
of the trust property through another and distinct breach of trust. 

25 Where a trustee succeeds another, he is not, as 
Non-Iiabiiiiyfor predeces- such, liable for the acts or defaults of 

Bor’s default. his predecessors. 

26. Subject to the provisions of sections 13 and 15 , one 
Non*iiability2 for co-trust* trustee IS not, as such, liable for a 
ee’sde&ult. breach of trust committed by his co- 

trustee: 

Provided that, in the absence of an express declaration to the 
contrary in the instrument of trust, a trustee is so liable — 

(а) where he has delivered trust-property to his co-trustee 

without seeing to its proper appli<»tion : . , 

(б) where he allows his co-trustee to receive trust-property, 
and foils to make due enquiry as to the co-trustee's dealings there- 
with, or allows him to retain It longer than the circumstances of 
the case reasonably require . 

(r) where he becomes aware of a breach of trust commit- 
ted or intended by his co-trustee, and either actively conceals it, or 
does not, within a reasonable time, take proper steps to protect the 
beneficiaiy's interest. 

A co-trustee, who joms in signing a receipt for trust-property. 
Joining in receipt for con- and proves that he has not received the 
formity. same, »is not answerable, by reason of 

such signature only, for loss or misapplication of the property by 
his co-trustee. 

niustraiten 

A bequeaths certain property to B and C, and directs them to sell it 
and invest the proceeds for the benefit of D B and C accordingly sell 
the property, and the purchase-money is received by B, and retained in his 
hands C pays no attention to the matter for two years, and then calls on 
B to make the investment B is unable to do so, becomes insolvent and 
the purchase money is lost,. C may be compelled to make good* the 
amount 

27. Where co-trustees jointly commit a breach of trust, or 
Several liability of co- where oue of them, by his neglect, 
trustees. enables the other to commit a breach of 
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Right of usufructuary mort- 62. In the CRse of ft usufructuary 
gagor to recover possession, mortgage, the mortgagor has a right to 

recover possession of the propert}— 

(a) urhere the mortg^ee is authorized to pay himself the 
mortgage>money from the rents and profits of die 
property — when such money is paid; 

(3) where the mortgagee is authorized to pay himself from 
such rents and profits the interest of the principal 
, money — when the term (if any) prescribed for the 
payment of the mortgage-money has expired, and the 
mortgagor pays or tenders to the mortgagee the prin- 
cipal money, or deposits it in Court as hereinafter 
provided. 

63 Where mortgs^ed property in possession of the mortgagee 

Accession to mortgaged has. during the continuance of the mort- 
property. gage, received any accession, the mort- 

naeor upon redemption, shall, m the absence of a contract to the 
contrary, be entuled, as against the mortgagee, to such accession. 

Where such accession has been acquired at the expense of the 

. , mortgagee, and is capable of separate 

toe Sl^sfwd ownership, possession or enjoyment without detri- 
ment to the principal property, the mortgagor desirmg to take the 

accession must pay to the mortgagee the expense of a^u‘r{ng it. 
If such separate possession or enjoyment is not possible, the ac- 
cession must be delivered with the property, the mortgagor 
beine liable, in the case of an acquisition necessary to preserve the 
nroperly from destruction, forfeiture, or sale, or made with Ins 
Sit to pay the proper cost thereof, as an addition to the princi- 
pal money, at the same rate of interest. 

In die case last mentioned, the profits, if any, arising from the 
accession, shall be credited to the mortgagor. 

Cf Where the mortgage is usufructuary, and the accession has 
feS aeSred at the expense of the mortgagee, the 
S .hall, .a the .!>».» of . ^ ” 

money so expended. , 

64. Where the mortgaged property is a 

Renewal of morfeaged ^ mortgagor, opon 

Smpt‘0“» shall, in the absence of a contract by him to t le 
traiy, have the benefit of the new lease. 
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82 Every trustee may reimburse himself, or pay or dis- 
chBge out Of th. tiral-piopenj all 
OE expenses. . penses properly incurred in or about the 

execution of the trust, or the realisation, preservation, or benefit of 
the trust-property, or the protection or support of the beneficiaiy. 


If he pays such expenses out of his own pocket, he has a 
first charge upon the trust-property for such expenses and interest 
thereon ; but such charge (unless the expenses have been incurred 
with the sanction of a principal Civil Court of original jurisdiction) 
•.hall be enforced only by prohibiting any disposition of the trust- 
property without previous payment of such expenses and interest. 

If the trust-property fail, the trustee is entitled to recover, from' 
rhe beneficiary personally on whose behalf he acted, and at whose 
request, expressed or implied, he made the payment, the amount of 
such expenses. 

Where a trustee has, by mistake, made an over-pajment to 
Right to be recouped for the beneficiary, he may reimbuise the 
erroneous over-payment. trust- property out of the beneficiary’s 
interest If such interest fail, the trustee is emiiled to recover, from 
the beneficiaiy personally, the amount of such over-payment. 


38. A person* other than a trustee, who has gained an ad- 
Right to indemnity from vantage from a breach of trus^ must 
gamer by breach of trust. indemnify the trustee to the extent of the 
amount actually received by such person under the breach, and, 
where he is a beneficiary, the trustee has a charge on bis interest 
for such amount. 

Nothing in this section shall be deemed to entitle a trustee to 
be indemnified who has, in committing the breach of trust, been 
guiliy of fraud. 

84. Any trustee may, without instituting a suit, apply by 
Right to apply to Court for petition to a principal Civil Court of 
opinmn m management of original jurisdiction for Its opinion, 
trust-property. • advice, OT direction on any present 

questions respecting the management or administration of the, 
trust-property, other than questions of detail, diflSculty, or import- 
ance not proper, in the opinion of the Court, for summaiy 
disposed. 

A copy of such petition shall be served upon, and the hearing 
thereof may be attended by, such of the persons interested in the 
apphcation as the Court thinte fit. 


Act II., i88s.— 2 . 
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66« A mortgagor m possession of the mortgaged property is not 
Waste by mortgagor in liabletotbemortgageeforaliowingthepro* 
possession. perty to deteriorate ; bat he mast not com* 

mit any act which is destructive or permanently injurious thereto if the 
security is insufBcient, or will be rendered insufficient by such act. 

JExptttttafume—L security is insufficient within the meaning of 
this section unless the value of the mortgaged property exceeds by 
one*third, or, if consisting of buddings, exc^s by one*half, the 
amount for the time being due on the mortgage. 


Atghis and ZuhlUies of Mortgage, 


67. In the absence of a contract to the contrary, the motl> 
Right to foreclosum or gagee has, at any time after the mortgage- 
sale. money has become payable to him, and 

before a decree has been made for the redemption of the mortgaged 
property, or the mortgage-money has been paid or deposited as 
hetein^et provided, a right to obtain from the Court an order that 
the mortgagor shaU be absolutely debarred of his right to redeem 
the property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutely 
debarred of his right to redeem the mortgaged property is called a 
smt for foreclosure. 

Nothing in this section shall be deemed — 


(o) to authonae a simple mortgagee as such to institute a 
suit for foreclosure, or a usufructuary mortgagee, as 
such, to institute a suit for foreclosure or sale, or a 
mortgagee by conditional sale, as such, to institute a 
smt for sale; or 

(^) to authorize a mortgagor who holds the mortgage^ 
rights as his trustee or legal representative, and wto 
may sue for a sale of the property, to institute a smt 
for foreclosure; or 

(c) to authorize the mortgagee of » 

work in the maintenance of which the pubhc are ^ 
teiested, to institute a suit for foreclosure or sale, nr 

fd) to authorize a person interested 
' ^ mortgage-money to institute a smt °° ^„iggg 

conesponding part trfthe mortgaged 
the mwtgagees have, with cons^t rf^ 
gagor, severed their interests under the mor^g 
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in, or as to which the contract is so rescinded, without being respon- 
sible to the beneficiary for any loss occasioned thereby. 


Where a trustee is directed to sell trust-property, or to invest 
T.me^ allowed for selling trust-money in the purchase of property, 
teist-propertj. he may exerciss a reasonable discreuon 

as to the time of effecting the sale or purchase. 


niusirations, 

(a ) A bequeaths property to B, directing him to sell it with all con- 
venient speed, and pay the proceeds to Cj This does not render an 
immediate sale imperative. 

(i ) A bequeaths property to B, directing him to sell it at such time 
and in snch m inner as he shall think fit. and invest the proceeds for the 
benefit of C ; This does not authorize B, as between him and C, to post- 
oone the sale to an indefinite period. 

39 For the purpose of completing any such sale, the trustee 
shall^have power to convey or otherwise 
Power to convey. dispose of the property sold in such 

* manner as may be necessary. 

40. A trustee may, at his discretion, call in any trust-property 
Power to vary invest- invested in any Security, and invest the 

^ents. same on any of the securities mendoned 

or referred to in section so, and from time to time vary any such 
investments for others of the same nature: 

Provided that, where there is a persan competent to contract, 
and entitled at the time to receive the income of the trust-property 
for his life, or for any greater estate, no such caange of investment 
shall be made without his consent in writing. 

41. Where any property is held by a tms'ee in trust for a 
Poner to apply property of minor, sucQ trustee may, at his 

minors, &c., for their main- discretion, pay to the guardians (if any) 
tenance, &c. o£ such minor, OF Otherwise apply, for or 

towards his maintenance or education or advancement in life, or 
the reasonable expenses of his religious worship, marriage or 
funeral, the whole or any part of the income to which he may be 
entitled in respect of such property ; and such trustee shall accumu- 
late all the residue of such income by way of compound interest 
by investing the same and the resulting income thereof from time 
to time in any of the securities mentioned or referred to in section 
20 , for the benefit of the person who shall ultimately become eoti- 
.tled to the property from which snch accnmulatlons have arisen: 
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But no such power shall be esercised unless and until— 


,(/} notice in writing requiring payment of the prindpaf 
money has been served on the mortgagor, or on one of several 
mortgagors, and default has been made in payment of the principal 
money, or of part thereof, for three months after such service; or 

{ 2 ) some interest under the mortgage, amounting at least to 
five hundred rupees, is in arrear, and unpaid for three months 
after becoming due. 

When a sale has been made in professed exercise of such a 
power, the title of the purchaser shall not be impeachable on the 
ground that no case had arisen to autliorize the sale, or that due 
notice was not given, or that the power was otherwise improperly 
or irregularly exercised ; but any person damnified by an un- 
authorized or improper or irregular exercise of the power, shall have 
nis remedy in damages against the person exercising the power. 

The money which 13 received by the mortgagee arising from 
the sale .after discnarge of prior incumbrances (if any) to wruch 
the sale is not made subject, or after payment into Court, undM 
section 57, of a sum to meet any prior incumbrance, shall, m tw 
absence of a contract to the contrary, be held by him m trust to be 
applied by him, first in payment of all costs, charges, and expenses 
properly incurred by him as incident to the sale or any attempted 
sale ; and, secondly, in discharge of the mortgage-money and costs 
and other money (if any) due under the mortgage; and 
of the money so received shall be paid to the person entitled to the 
mortgaged property, or authoiized to give receipts for the pro- 
ceeds of toe sale thereof. 


Nothing m the former part of this section applies to powers 
conferred before this Act comes into force. 

The powers and provisions contained in section 6 to 19 (both 
inclusive) of the Trustees' and Mortgagees' Powers Act.i860, 
shaU be deemed to apply to English mortgages wherever >« Bnt sh 
iSm the mortgaged property may be situate, jhjn neuher the 
mortgagor nor the mortgagee is a Hindu, ’i-ss 

Buddhist, “ or a member of any other rac^ sect, tri^, r 
from time to time specified m this behalf by the j ui 

ment, with the previous sanction of the Governor-Genera 

Council, m the local official Gazette, f . 


’ • ActXXVULol 1866. ‘ ^ . 

+ The words quoted above in the last pragrapn 
aerted by the Transfer of Property, Act (i88a) An 

J883). s. S. 


sphof Adphave ^w* 

Amendment Act (HI* 
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This section applies only if and as far as a contraiy intention 
is not expressed m the instrament of trust (if any), and shall have 
effect subject to the terms of tnat instrument, and to the^provisions 
therein contained. 

This section applies only to trusts created after this Act comes 
into force. 

44. When an authority to deal with the trust-property is given 
'Power to several trustees to several trustees, and one of them 

^ whom one disclaims or disclaims or dies, the authorily may be 

exercised by the continuing trustees, 
•unless, from the terms of the instrument of trust, it is apparent that 
the authority is to be exercised by a number in excess of the 
.number of the remaining trustees. 

45. Where a decree has bear made in a suit for the execution 
Suspension of trustee’s of a trust, the trustee must not exercise 

ipowetsbydeoee. any of hts powers except m conformi^ 

wich such decree, or with the sanction of the Court by which the 
decree has been made, or, where an appeal against the decree is 
pending, of the Appellate Court 


CHAPTER V. 

Of ths DisABiums of Tkustfes. 

48. A trustee who has accepted the trust cannot afterwards 
Trustee cannot renounce renounce it except (a) with the permis- 
after acceptance. sjon of a principal Civil Court of original 

jurisdiction, or ( 3 ), if the beneficiary is competent to contract, with 
his consent^ or (t) by virtue of special power m fee instrument loE 
2rust. 

47. A trustee cannot delegate his oSce or any of his duties, 

Trustee cannot delegate. *0 a co-ttustee or to a stranger, 

unless (a) the instrument of trust so 
tirovides, or (i) the delegauon is in the regular course of business, 
or(f) fee del^ation is necessary, or the beneficiary, being 
competent to contract, consents to the delegation. 

The apoomtm-nt of an attorney or proxy to 
do an act merely ministerial, and involving no independent discre- 
tion, IS not a delegation within the meaning of this section. 
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same rate. But the amount of such insurance shall not the 
amount specified in this behalf in the mortgage^deed^or Of no such 
amount is therein specified) two-thirds of the amount that would 
be required, in case of total destruction, to reinstate the property 
insured. 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure when an insurance of the property is kept up 
by or on behalf of the mortgagor to the amount in which the mort- 
gagee is hereby authorized to insure. 

78. Where mortgaged property is sold through failure to pay 
Charge on proceeds of ro- arrears of revenue or rent due in respect 
venue-sate. thereof, the mortgagee has a charge on 

the surplus (if any) of the proceeds, after payment thereout of the 
said arrears, for the amount remaining due onthemoitgage, unless 
the sale has been occasioned by some default on his part. 

74. Any second or other subsequent mortgagee may, at any 

Right of subsequent mort- ^'“1® amount due on the next 

gagee to pay off prior mart- pnor mortgage has become payable, 
s^gee. tender such amount to the next prior 

mortgagee, and such mortgagee is bound to accept such tender, 
and to give a receipt for such amount ; and (subject to the provi- 
. sions of the law* for the time being in force regulating the registrar 
tion of documents) the subsequent mortgagee shall, on obtaining 
such receipt, acquire, in respect of the property, all the rights and 
powers of the mortgagee as such, to whom he has made such 
tender. 

75. Every second or other subsequent mortgagee has, so far 
R i g h t s of mesne mart- as regards redemption, foreclosure, and 

gagee against prior and sale of the mortgaged property, the 
subsequent mortgagees. ^gjits against the prior mortgagee 

or mortgagees as his mortgagor has against such prior mortgagee or 
mortgagees, and the same rights against the subsequent mortgagees 
(if any) as he has against his mortgagor. 

76. When, during the continuance of the mortage, the 
Liabilities of mortgagee mortgagee takes possession of the mort- 

tq possession. gaged property— 

(tf) he must manage the properly as a person of ordinary 
prudence would manage it if it were his own ; 


* Sta the Indian Registration Act (111. of rSyy). 
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or lessee of the trust*property or any part thereof ; and such per- 
mission shall not be given unless the proposed purchase, mortgage, \ 
or lease is manifestly for the advantage of the benefidaiy. 

And no trustee, whose duty it is to buy or to obtain a mort- 

Trustee for purchase. . O' se of particular property for 

the beneficiary, may buy it or any part 
thereof, or obtain a mortgage or lease of it or any part thereof, for 
himself. 

54. A trustee or co-trustee whose duty it is to invest trust- 
Co-trusiees may not tend money on mortgage or personal 
to one of themselves. security, must not invest it on a 

mortgage by, or on the personal security of, himself or one of his 
co-trustees. 


CHAPTER VI. 

Of ths Rights and Liabiuties of the Beneficiary. 

55. The beneficiary has, subject to the provisions of the 

Right to «nts and profits, ^nsunment of trust, a right to the rents 

and profits of the trust-property. 

55 . The beneficiary is entitled to have the intention of the 

Right to specficexecution. specifically executed 

to the extent of the beneficiary s interest ; 

and, where there is only one beneficiary, and he is competent 

Right to transfer of pos* contract, or where there are several 
session. beneficiaries, and they are competent 

to contract, and all of one mind, he or they may require the trustee 
to transfer the trust-prqierty to him or them, or to such person as 
he or they may direct. 

When property has been transferred or bequeathed for the 
benefit of a married woman, so tiiat she shall not hav^ power to 
deprive herself of her beneficial interest, nothing in the second 
clause of this section appl.es to such property during her marriage, 

' lUuUrtttioas. 

(a.) Certain Goveminent securities ate given to trustees upon trust to 
aaumnlate the interest until A attains the age of 24, and then to transfer 
the gross amount to him: A, on attaining majontv, may, as the person 
eulu&ively interested in the trust-property, require the trustees to transfer 
it immediately to him. 
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(i) when the mortgagor tenders or deposits^ m manner 
hereinafter prodded, the amount for the time being 
' due on the mortgage, the mortgagee must, notwith' 

. , standing the provisions in the other clauies of this 

section, account for bis gross receipts from the 
mortgaged property from the date of the tender, or 
from the earliest time when he could take such 
amount out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties imposed 
Loss occaooned by his upon him by this section, he may, 
default. when accounts are taken in pursuance 

of a decree made under this chapter, be debited with the loss (if 
any) occasioned by such failure. 

77. Nothing in section 76 , clauses (jS), id), (g), and (A), 
applies to cases where there is a contract 
Receipts in beu of interest, between the mortgagee and the mort- 

gagor that the receipts from the morlgiged property shall, so long 
as the mortgagee is in possession of the property, be taken m lieu 
of interest on the principal money, or m lieu of such interest and 
defined portions of the principal. 


Pmr^. 

78 Where, through the fraud, misrepresentation, or gross 

o _ ’ * neglect of a prior mortgagee, another 

money on the security of the mortgaged property, the prior mort- 
gagee shall be postponed to the subsequent mortgagee. 

79 If a mortgage, made to secure future advances, the per- 

formance of an engagement, or tne 

is expressed. the maximum to be secured tUOTeoy, » 

subsequent mortgage of the same property shall, ifmade 
notice of the prior mortgage, be postponed to the prior mor^g 
in respect of all advances or debits not exceeding the ma»iM . 
though made or allowed with notice of the subsequent mortgage. 

Illustration. 

A mortgages Sultanpur to his bankers, B & Co , ^ mortgages 

of his account with them to the the mortgage » 

Sultanpur to' C, to secure Rs. 10,000, C having noti» ^ At the 
B & cS. aSl C gives notice to B & Co. of the second mortgage. 
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//.— Whenthcidmmis*rationofthe trust involves 
thel receipt and custody of money, the number of trustees should 
be two at least. 

Illustrattons. 

[a } A, one of several beneficiaries, proves that B, the trustee, has im* 
properly disposed of part of the trust-proper^, or that the property is in 
danger from B's being in insolvent circumstances, or that he is incapacitated 
from acting as trustee : A may obtain a receiver of the trust-property. 

(i.) A bequeaths certmn jewels to B in trust for C B dies daring A’s 
lifetime , then A dies : C is entitled to have the property conv^ed to a 
trustee for him, 

(c } A conveys certain property to font trustees in trust for B. Three 
of the trustees die - B may institute a suit to hare three new trustees ap- 
pointed in the place of the deceased trustees. 

{d) A conveys certain property to three trustees in trust forB. All 
the truces disclaim. B may institute a suit to have three trustees ap- 
pointed in place of the trustees so disclaiming. 

(e ) A, a trustee for B, refuses to act, or goes to reside permanently 
out of British India, or is declared an insolvent, or compounds with his 
creditors, or suffers a co-trustee to commit a breach of trust : B may in- 
■stitute a suit to have A removed, and a new trnstea appomted in his room. 

61. The beaeficiary has a right that his trustee shall be 
Right to compel to any compelled to perform any particular 
act of duty. act of bis du^ as such, and restrained 

from committing any contemplated or probable breach of ttusl. 


Ulusirafiont. 


^ ) A contracts with B to pay him monthly Rs. loo for the benefit of 
C B writes and signs a letter declaring that he mil hold in trust for C 
the money so to he paid A fails to pay the money in accordance with his 
-contract , C _may compel B on a proper indemnity to allow C to sue on 
the contract in B's name 


(J) A IS trustee of certain land, with apower to sell the same, and 
pay the ^ocee^ to B and C equally. A is about to make an improvident 
sale the land t B may sue on behalf of himself and C for an iniunctioa 
to restrain A from making the sale. 


62. Where a trustee has wrongfully bought trust-property, 
Wrongful purchase by the beneficiary has a Tight to have the 
*™®*®*‘ ... property declared subject to the trust, 

or re-transterred by the trustee, if it remains in his hands unsold, 
or It It has been bought from him by any person with notice of the 
ftust, by such person. But in such case the beneficiary must repay 
the purcbase-monqi paid by the trustee, with interest and such 
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DeposU in Couri. 

88 . At any time after the principal money has become pay. 
Power to deposit in Court ^hle. and before a suit for redemption of 
money due on morigage. the mortgaged property is barred, the 
mortgagor, or any other person entitled to institute such suit, may 
deposit, in any Court in which he might have instituted such suit, 
to the account of the mortgagee, the amount remaining due on the 
mortgage. 

The Court shall thereupon cause written notice of the deposit 
Right to money deposited to be served on the mortgagee, and the 
by mortgagor. mortgagee may, on presenting a petition 

(verified in manner prescribed by law* for the verification of 
plaints) stating the amount then due on the mortgage, and ins 
willingness to accept the money so deposited in full chscharge of 
such amount, and on depositing in the same Court the mortgage- 
deed if then in his possession or power, apply for and receive the 
money, and the mortgage-deed so deposited shall be delivered to 
the mortgagor or such other person as aforesaid. 


84. When the mortgagor or such other person as afore- 

^ ... ^ said has tendered or deposited m Court 

Cessation of interest. remaining 

due on the mortgage, interest on the principal money shall cease 
from the date of the tender, or as soon as the mortgagor or such 
other person as aforesaid has done all that has to be done by him 
to enable the mortgagee to take such amount out of Court, as the 
case may be. 


Nothing in this section, or in section 83 , shall be deemed to 
deprive the mortgagee of his right to interest when there exists a 
contract that he shall be entitled to reasonable notice before pay- 
ment or tender of the mortgage-money. 


85 /o 90 . — [/lepealed 6y Act V. op /go8.] 

Redemption. 

91. Besides the mortgagor, any of the following persons may 
Who may sue for redemp- redeem, or institute a suit for redemp- 
tion. tion oi^ the mortgaged property 


• See the Code of Civil Procedure (Act XIV. of i88a), ss. S* 
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(a) a transferee in good fatdi for consideration mthout having 
notice of the trust, either vrhen the purchase-money was paid, or 
when the conveyance was executed, or — 

(3) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and purchasing 
trust-property is not a transferee for consideration within the mean- 
ing of this section. 

Nothing in section 63 applies to money, currency-notes, and 
negotiable instruments in the hands of a hma-jidt holder to whom 
they have passed in circulation, or shall be deemed to affect tiie 
Indian Contract Act, 1873,* section 108, or the habilt^ of a person, 
to whom a debt or charge is transferred. 

65 . Where a trustee wrongfully sells or otherwise tiansfers- 
AcquisWon by trustee of tnist-proper^, and afterwards himself 

trust-property wrangffuUy becomes the owner of the property, the 
converted. property again becomes subject to the 

trust, notwithstanding any want of notice on the part of intervening 
transferees in good faith for consideration. 

66. Where the trustee wrongfully mingles the trust-property 
Right in case of blended with his own, the beneficiary is entitled 

property. to a charge on the whole fund for the 

amount due to him. 

67 . If a partner, being a trustee, wrongfuUy employs trusf- 

^ . property in the business or on the ao- 
pa^n™wuste™(?£‘’uurt-p^ partnership, no other partner 

petty for partnership pui- is liable therefoT in bis personal capacity 

to the beneficiaries unless he bad notice 
of the breach of trust. 

The partners having such notice are jointly and severally liable 
for the breach of trust. 

nittstreshons, 

(a ) A and B are partners. A dies, having bequeathed all his propeity- 
to B in trust for Z, and appointed B his sole esecutor. B, instead of wind* 
ing np the affairs of the partnership, retains all the assets in the business: 

Z may compel him, as partner, to account for so mncb of the profits as are 
derived from A’s share of the capital. 6 is also answetable to Z for the 
improper employment of A's assets 

( 4 ) A, a trader, bequeaths his property to B in trust for C, appoints B- 
his sole executor, and dies B enters into partnership with X and Y in 
the same trade, and emplojs A's assets in the partneiship-business B 


* Act IX of 187a. 
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Charges, 

100< Where immoveable property of one person is, by act of 
Charges. prties OF operation of law, made security 

for the payment of money to another, and 
the transaction does not amount to a mortgage, the latter person is 
said to have a charge on the property; and all the provisions herein- 
before contained as to a mortgagor shall, so far as may be, apply to 
the owner of such property, and the provisions of sections 8 x and 
82 * shall, so far as may be, apply to the person having such 
charge. 

Nothing in this section applies to the charge of a trustee on the 
trust-property for expenses properly incurred m the execution of lus 
trust. 


101 . Where the owner of a charge or other incumbrance on 

Extinguishmentofcharges. ^moveable property IS or becomes ab- 
^ ** solutely entitled to that property, the 

charge or incumbrance shall be extinguished unless he declares, by 
express words or necessary implication, that it shall continue to 
subsist, or such continuance would be for his benefit. 


iVWre and Tender, 

' ' 102. Where the person on or to whom any notice or tender 

‘ Service or tender on or to >3 to be served or made under this 
agent. Chapter does not reside in the district in 

which the mortgaged property or some part thereof is situate, service 
or tender on or to an agent holding a general power-of-attorney 
from such person, or otherwise duly authorized to accept such 
service or tender, shall be deemed sufficient. 

Where the person or agent on whom such notice should be 
served cannot be found in the said district, or is unknown to the 
person required to serve the notice, the latter person may apply to 
any Court in which a suit might be brought for redemption of the 
mortgaged property, and such Court shall direct in what manner 
such notice shall be served, and any notice served in compliance 
with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be 
made cannot be found within the said district, or is unknown 
to the person desiring to make the tender, the latter person may 


* Here certain words, repealed by Act V. of 1908, have been omitted. 
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(e) by such means as may be ptescnbed by the instrument of. 
trust; 

(d) by appointment under this Act of a neiv trustee in his- 
place ; 

(e) by consent of himself and the beneficiaiy, or, trhere there 
are more beneficiaries than one, all the beneficiaries being com- 
petent to contract, or 

(/) by the Court to which a petition for his discharge is pre-' 
sented under this Act. 

72 . Notwithstanding the provisions of section ir, eveiy trustee 
PetUion to be discharged may apply by petition to a principal 

from trust. CiAil C^urt of OHginal jurisdiction to be 

discharged from his ofiice ; and, if the Court finds that there 15 
sufficient reason for such discharge, it may discharge him accord- 
ingly, and direct his costs to be paid out of the trust-property. But, 
where there is no such reason, the Court shall not discharge him, 
unless a propei person can be found to take his place. 

73. Whenever any person appointed a trustee disclaims, or 
Appointment of new trus* any trustee, either original or substituted, 

tees on death, &c. dies, or IS, for a continuous period of sir. 

months, absent from British India, or leaves British India for the 
purpose of residing abroad, or is declared an insolvent, or desires • 
to be discharged from the trust, or refuses or becomes, in the opinion v 
of a pnncipal Civil Court of orig^'nal jurisdiction, unfit or personally 
incapable to act in the trust, or accepts an inconsistent trusty a new 
trustee may be appointed in bis place by — 

(a) the person nominated for that purpose by the instrument . 
of trust (if any), or 

( 3 ) if there be no such person, or no such person able and 
willing to act, the author of the trust, if be be alive and competent 
to contract, or the surviving or continuing trustees or trustee for 
the time being, or legal representative of the last surviving and con- 
tinuing trustee, or (with the consent of the Court) the retiring trus- 
tees, if they all retire simultaneously, or (with the like consent) the 
last retiring trustee. 

Every such appointment shail be by writing under the hand 
of the person making it. 

On an appointment of a new trustee, the number of trustees - 
may be increased. 
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periodically or on specified occasions, to the transferor by the 
transferee who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is p- giH the 

*« Lessor ’> « lessee » P"®® premium, 

«premmS,» and “rwt” and the money, share, service, or other 
defined. thing to be so rendered, is called the 

rent. 


106 . In the absence of a contract or local law or usage to the 
Duration o£ certain leases contrary, a lease of Immoveable proper^, 
in absence of written contract for agricultural or manufacturing par* 
or local usage. poses, shall be deemed to be a lease 

from year to year terminable, on the part of either lessor or lessee, 
by sue months’ notice expiring with the end of a year of the tenancy ; 
and a lease of immoveable property for any other purpose shall be 
deemed to be a lease from month to month terminable, on the part 
of either lessor or lessee, by fifteen days’ notice expiring with the 
end of a month of the tenancy. 

Every notice under this section must be in writing, signed 
by or on behalf of the person giving it, and tendered or delivered 
either personally' to the party who is mtended to be bound 
by it, or to one of his family or servants at his residence, or (if such 
tender or delivery is not practicable) affixed to a conspicuous part 
of the property. 


107 .* A lease of immoveable property from year to year, or 
for any term exceeding one year, or re- 
Leases how made. serving a yearly rent, can be made only 

by registered instrument. 

“All other leases of immoveable property maybe made either 
by a registered instrument or by oral agreement accompanied by 
delivery of possession: 

Provided that the Local Government may, uith the previous 
sanction the Governor-General in Council, from ^ to ame, 
bv notification in the local official Gazette, direct that leases ot 
i^oveable property, other than leases from year to year, or tor 
any term exceeflhng one year, or reserving a yearly re nt, or any 

♦ S. 107 extends to evety cantonment in Bntish India.“-S» ^ 

ffUl. rf .sg), .. 3. » , frS 

tended to any district or tract ^ povef 

the operation of the Inian Regirtration Act (III. o 183^ , 

conferred by the first section of that Act ot otherwise. See s. I, i 


-ofiSSs] 
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CHAPTER Vm. 


Of the Estincxiok of Trusts. 

Trust how e’TtioEuished. 7*7- A trust is esfinguishcd-— ■ 

(a) when its purpose is completely fulfilled ; or 
(3) when its purpose becomes unlawful ; or 

(c) when the fulfilment of its purpose becomes impossible by 
<destruction of the trust-property or otherwise; or 

(d) when the trust, being revocable, is expressly revoked. 


Revocation of trust. 


78 A trust created by will may be 
revoked at the pleasure of the testator. 


A trust otherwise created can be revoked only, — 


(a) where all the beneficianes are competent to contract— 
bj their consent ; 

(i) where the trust has been declared by a non*tesfamentaiy 
instrument or by word of mouth — in esercise of a 
poner of revocation espressiy reserved to the author 
of the trust ; or, 


(c) where the trust is for the payment of the debts of the 
author of the trust, and tias not been communicated 
to the creditors — at the pleasure of the author of the 
trust. 

Ittwstrafion. 


A conveys property to B in trnst to sell the same, and pay out of the 
proceeds the claims of A’s creditors. A reserves no power of Eevoeation. If 
no comnannication has been made to the creditors, A may revoke the trust : 
bat, if the creditors are parties to the arrangement, the tmst cannot be 
revoked without their consent. 

79. No trust can be revoked by the author of the trust so 
Revocation not to defeat as to defeat Or prejudice What the trus^ 
what trustees have dub do®** tees may have duly done in esecunon of 

the trust. 


CHAPTER IX. 

Of Certaik Obligations in the Nature of Trusts; 

Where obligation in nature 80. An obligation in the nature of A 
«f trust IS created. trust is created in the following cases 
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Provided that, if the injury be occasioned by the wrongful act 
or default of the lessee, he shall not be entitled to avail himself 
of the benefit of this provision: 

(/) if the lessor neglects to make, within a reasonable tune 
after notice, any repairs which he is bound to make to the propetty, 
the lessee may make the same himself, and deduct the expense of 
such lepairs with interest from the rent, or otherwise recover it 
from the lessor : 


0 ^) if the lessor neglects to make any payment which he is 
bound to make, and which, if not made by him, is recoverable 
from the lessee or against the property, the lessee may make such 
payment himself, and deduct it with interest from the rent, or 
otherwise recover it from the lessor : 


(>&} the lessee may remove, at any time during the continu- 
ance of the lease, all things which he has attached to the earth; 
provided be leaves the properly in the stale in which he re- 
ceived it. 

(ij alien a lease of uncertain duration determines by any 
means *.xjepi the fault of the lessee, he or ms legal representative 
is 6^111 led to all the crops planted or sown by the lessee, and grow- 
ing upon the property when the lease determines, and to free m- 
gress and egress to gather and carry them : 


(i) the lessee may transfer absolutely, or by way of mortgage 
or suD-lease, the whole or any part of his interest m the property, 
and any transferee of such interest or part may again transfer it. 
The lessee shall not, fay reason only of such transfer, cease to be 
subject to any of the liabilities attaching to the lease. 

Nothing m this clause shall be deemed to authorize a tenant 
having an untransferable right of occupancy, the farmer of an 
estate in respect of which deiault has been made in paying 
or the lessee of an estate under the management of a Court oi 
Wards, to assign his interest as such tenant, farmer, or lessee: 


(A) the lessee is bound to disclose to the lessor any fact aa to 
the nature or extent of the interest which the lessee is a w 
take, of which the lessee is. and the lessor is not, aware, ano 
which materially mcreates the value of such interest : 

(0 the lessee is bound to pay or lender, at P'JPg 

and place, the premium or rent to the lessor or bis agent 

behalf: 
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HlustraHons. 

(a ) A conveys certdn land to B— 

“ upon trust,” and no trust is declared ; or 

“ upon trust to be thereafter declared, *' and no such declaration is ever 
made ; or 

upon trusts that are too vague to be executed , or 

upon trusts that become incapable of taking efiect ; or 

" in (rust for C,” and C renounces his interest under the trust : 

In each of these cases B holds the land for the benefit of A 

(d ) A transfers Rs 10,000 in the four per cents to B in trust to pay 
the interest annually accruing due to C for her life A dies Then C dies 
B holds the fund for the benefit of A's legal representative 

(e ) A conveys land to B upon trust to sell it, and apply one motefy of 

the proceeds for certain charitable purposes, and the other for the mainten- 
ance of the worship of an idol B sells the land, but the charitable pur- 
poses wholly fail, and the maintenance of the worship does not the 

second moiety of the proceeds! B holds the first moiety and the pare unap- 
plied of the second moiety for the benefit of A or his legal representative. 

(d ) A bequeaths Rs lo.ooo to B, to be laid out in bujing land to be 
conveyed for purposes which, either wholly or partially, fail to take effect : 
B holds for the benefit of A's legal representative the undisposed-of interest 
in the money, or land if purchased 

84. Where the owner of property transfers it to another for 
Transfer for illegal pur^ illegal purpose, and such purpose 
P®®'* , IS not earned into execution, or the 

transferor is not as guilty as foe transferee, or the effect of per- 
mitting the transferee to retain the property might be to defeat the 
provisions of any law, the transferee must hold the propeny for 
the benefit of the transferor. ^ 


85. Where a testator bequeaths certain property upon trusty 
Bequest for illegal purpose. pwpose of the trust appears OU 

... Is® fsce of the will to be unlawful, or, 

during the testatoi^s lifetime, the legatee agrees with him to apply 

purpose, the legatee must hold the 
property for the benefit of the testator's l^al reprraentative. 

Where property is bequeathed, and the revocation of the 

is prevented by coercion, tbe 
most' hold the property for the 
4ienefit of the testator s legal representative. ^ 


Act 11 ., 1882.-^, 
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rbe lessor, the transferee, and the lessee may determine what 
proportion of the premium or rent reserved by the lease is payable- 
in respect of the part so transferred, and, in case they disagree 
such determination may be made by any Court having jurisdiction 
to entertain a suit for the possession of tiie property leased. 

110. Where the time limited by a lease of immoveable pro- 
Exclusion of day on which P^rty is expressed as commencing from 
tenn commences. a particular day, in computing that time 

such day sliall be excluded. Where no day of commencement is- 
named, the time so limited begins from the making of the lease. 

Where the time so limited is a year, or a number of years, m 
Duration of lease for a absence of an express agreement to- 
year. the contrary, the lease shall last during 

the whole anniversary of the day from which such time commences. 


Where the time so limited is expressed to be terminable be> 

. ^ ^ , fore Its expiration, and the lease omits 

Option to determine lease. 5^ 

minable, the lessee, and not the lessor, shall have such option. 


Determination of lease. 


111. A lease of immoveable pro- 
perty determines — 


(aj by efflux of the time limited thereby : 

(i) where such time is limited conditionally on the happening 
of some event — by the happening of such event : 

(c) where the interest of the lessor in the property terminates 
on, or his power to dispose of the same extends only to, the happen* 
ing of any event — by the happening of such event; 

(d) in case the interests of the lessee and the lessor in the 
whole of the property become vested at the same time in one 
person in the same right: 

(«) by express surrender ; that is to say, in case the lessee 
yields up his interest under the lease to the lessor by mutual agree- 
ment between them : 

(/} by implied surrender: 

(g) by forfeiture, that is to say — (i) in case the lessee 
an express condition which provides that, on breach thereof, the 
lessor may re-enter, or the lease shall become void ; or (s) in case* 
the lessee renounces his character as such by setting up a title in 
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(A ) A, a gnardian, buys up for bimself incumbrances on his ward B’s 
estate at an undervalue A holds for the benefit of B the incumbrances so 
boughti and can only charge him with what he has actually paid. 

89. Where, by the exercise of undue influence, any advan- 
Advantage gained by ex- tage IS gained in derogation of the in- 

^ercise of undue influence* terests of ftnotflcr, thc person gAining' 
such advantage without consideration, or with notice that such in- 
^ fluence has been exercised, must hold the advantage for the benefit 
■of the person whose interests have been so prejudiced. 

90. Where a tenant for life, co-owner, mortgagee, or other 
Advantage gamed by qua- <iHaIified owner of^ any property, by 

liGed owner. availing himself of his position as such, 

gams an advantage in derogation of the rights of the other per- 
sons interested in the property, or where any such owner, as re- 
presenting all persons interested m such property, gams any ad- 
vantage, he must hold, for the benefit of all persons so interested, 
the advantage so gained, but subject to repayment by such per- 
sons of their due share of the expenses properly incurred, and to 
an indemnity by the same persons against liabilities properly con- 
tracted, in gaining such advantage. 

Mfistralioiu. 

(a) A, the tenant for life of leasehold proper^, renews the lease in 
bis own name, and for fais own benefit: A holds the renewed lease for the 
benefit of all those interested in the old lease. 

(h) A village belongs to a Hindu family. A one of its members 
pays nazrana to (jovernment, and thereby procnies his name to be entered 
as the inamdar of the village A holds the village for the benefit of him- 
self and the other members. 

(c) A mortgages land to B who enters into possession. B allows the 
Government revenue to fall into arrear with a view to the land being put 
up for sale, and his becoming himself the purchaser of it The land is 
accordingly sold to B : Subject to the repayment of the amount due on 
the mortgage, and of his expenses properly incurred as mortgagea B holds 
the land for the benefit of A. 

91. Where a person acquires property with notice that an- 

Property acquired with Other person has entered into an existing 
notice of existing contract, contract affecting that properly, of which 
-specific performance could be enforced, the former must hold the 
property for the benefit of the latter to the extent necessary to jtive 
effect to the contract 
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of the suit, or gives such security as the Court thinks sufficient for 
mking such payment within fifteen days, the Court may, m hen 
making a decree for ejectment, pass an order relieving the lessee 
against the forfeitute, and thereupon the lessee shall hold the pro* 
perty leased as if the forfeiture had not occurred. 


115. The surrender, express or implied, of a lease of im* 
Effect of surrender and moveable property does not prejudice 

forfeiture on under-leases. an under-Iease of the properly or any 
part thereof previously granted by the lessee, on terms and con- 
ditions substantially the same (except as regards ti.e amount of 
rent) as those of the original lease ; but, unless the surrender is 
made for the purpose of obtaining a new lease, the rent payable by, 
and the contracts binding on, the under-lessee shall be respectively 
payable to, and enforceable by, the lessor. 

The forfeiture of such a lease annuls all such under-leases, 
except where such forfeiture has been procured by the lessor in. 
fraud of the under-lessees, or relief against the forfeiture is granted 
under section 114 . 

116. If a lessee or under-lessee of property remains m 

possession thereof after the determination 
Effect of holding- over. granted to the lessee, and 

the lessor or his legal representative accepts rent from the lessee or 
under-lessee, or otherwise assents to his continuing m possession, 
the lease is, in the absence of an agreement to the contrary, renewed 
from year to year, or from month to month, according to the 
purpose for which the property is leased, as specified in section 
X06. 


lUusirahoas. 

(o.) A lets a house to B for five years. B underlets the house to C at a 
monthly rent of Rs 100. The five jears expire, but C continues in posses- 
don of the house, and pays the rent to A C's lease is renewed from month, 

to month. 

(6 ) A lets a farm to B for the life of C. C dies, but B continues m 
possession with A’s assent B’s lease is renewed from year toyear 

117. None of the provisions of this chapter APP*y g 

El r for agricultural purposes, except m 
Exemption of leases for o flnvernment. With the 

agricultural purposes. far as the Local „ by 

previous sanction of the Governor-General m j,r 

notification published in the local offinal Ga , g^. 

any of such provisions to be so applicable in t 
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contract with the person for trhose benefit be holds it, or vrith any 
one throitgh whom such person claims, he may, without the permis* 
Sion of the Court, buy, or become lessee or mortgagee of, the 
property or any part thereof. 

96 . Nothing contained In this chapter shall impair the rights 
Saving of rights of bona- ot uansferees in good faith for con* 
/Tiff purchasers. sideration, or create an obligation in 

evasion of an} law for the lime being in force. 


THE SCHEDULE: 
Bxpeal of Ekactuents. 


ste/taa 2.) 

Statvtx. 

Year and chapter. 

Short title. 

Extent of repeal. 

25 CsiT IIfl| C 3 ••• 

The Statute of 
Frauds 

Sections 7, S, 9, 10, and 
11. 


Acts or the Goveknob-Gensral in Counch,. 


Number and year. 

Short title. 

Extent of repeal. 

XXVIII. of 1866 

The Trustees’ and 
Mortgagees’ 
Powers Act, 
1866 

Sections 2. 3, 4, 5. 33, 33, 
34. 3S. 36, and 37. 

In sections 39* and 43, the 
word “ trustee, " wherever 
it occurs, and in section 
43 the words, "manage, 
ment or” and "the 
trust-property or.” 

1 of 1877 

The Specific Re* 
Iief Act, 1877. 

In section is, the first illus. 
tration. 


o * schedule, the figures 39 have been repealed by Act XII. of 
1H91, Sen. I. , but the two words between which the figures 30 stand are 
allowed to stand as they are. 


Act II., 1882.-4 
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129. Nothing in this chapter relates to gifts of moveable 
Saving: of donations property made in contemplation of 

roKsrf and Muhammadan death, or shall be deemed to affect any 

rule of Muhammadan Law, or, save as 
provided by section 123 , any rule of Hindu or Buddhist Law. 


CHAPTER VIII.* 

Of Transfers of Aciionabls Claims. 

130. (/) The transfer of an actionable claim shall be effect- 
Transfer of actionable ^d only by the execution of an instru- 
niaim. ment in writing signed by the transfer- 

or or his duly-authorized agent, and shall be complete and effectual 
upon the execution of such instrument, and thereupon all the 
rights and remedies of the transferor, whether by way of damages 
or otherwise, shall vest in tlie transferee, whether such notice of the 
transfer as is hereinafter provided be given or not ; 

Provided that every dealing with the debt or other actionable 
claim by the debtor or other person, from or against whom the 
transferor would, but for such instrument of transfer as aforesaid, 
have been entitled to recover or enforce such debt or other action- 
able claim, shall (save where the debtor or other person is a party 
to the transfer, or has received express notice thereof as hereinafter 
provided) be valid as against such transfer. 

(f) The transferee of an actionable claim may, upon the 
execution of such instrument of transfer as aforesaid, sue or 
institute proceedings for the same m his own name without obtain- 
ing the transferor’s consent to such suit or proceedings, and without 
making him a party thereto. 

Exeepiton — Nothing in this section applies to the transfer of a. 
marine or fire policy of insurance. 

Jlltairaiions. 

(t ) A owes monw to B, who transfers the debt to C B then demands 
the debt from k, who, not having received notice of the transfer as 
prescribed in section 131, pays B. The payment is valid, and C cannot 
sue A for the debt. 


• Ch. VIII. has been substituted for the original chapter by the 
Transfer of Property Act (II. of 1900), s 4. 



ACT XXVItl. OF i8S5 
(Hu Usnij Lan Rental Act, 1855).* 


Rxceivxo the G.*G/s Assent on the zqth 
September 1855, 


An Act for iht Roped of the Usury Laws, 


Whereas it is expedient to repeal the Ia\7s now in force 
relating to Usuiy; It is enacted as 
follows: — 


Pteamble. 


1. \^Repeal of enaclmtnts^ Repealed hyfhe Reptding Act{fUV, 
of /^7o). 

2- In any suit in which interest is recoverable, the amount 
Rate of interest to be shall be adjudged or decreed by the 
decreed by Courts Court at the rate (if any) agreed upon by 

the parties; and, if no rate shall have been agreed upon, at such 
rate as the Court shall deem reasonable. 

3. Whenever a Court shall direct that a judgment or decree 
Rate of interest upon a shall bear interest, or shall award in* 
judgment or decree. terest upon a judgment or decree, it 

may order the interest to be calculated at the rate allowed in the 


* This short title has been given by the Indian Short Titles Act 
(XIV. of 1897) 

This Act has been declared to be in force in the whole of British Tntlip ij 
except as regards the Scheduled Districts, by the Laws Local Ex tent Act 
(XV of 1874), s 3 

It has been declared, by notification under s 3 (a) of the 
Districts Act (XIV. of 1874), to be in force in tiie following Scheduled 
Districts, namely 

(i) Sindh — See Gasette ofhidta, 1S80, Pt. I , p, 67a : 

(3) West Jalpaiguri, the Western Dvars, the Western Hil| c of 
Dgrjiling, the Daqiling Tarai, and the Damson Sob*division 
of the Darjiling Distnct.— See Gaaeife of Jndvt, 1881, Pt. L, 

p.74* 

(3) The District of Hazaribagh.~ 5 'ee Gazette tf India, 1881, Pt. I. 
p. S07 s 

a^ooo->3-ii*zgo9. 
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absolutely vested at the date of the assignment, shall have trans- 
ferred and vested in him all rights of suit as if the contract contained 
'in the poiicy had been made widi himself. 

136. No Judge, legal practitioner, or officer connected with 
Incapacity of officers con- any Court of Justice shall buy, or traffic 

'oecced with Courts of Jnstice. m or stipulate for, or agree to receive 
any share of, or interest In, any actionable claim, and no Court of 
Justice shall enforce, at his instance, or at the instance of any per- 
son claiming by or through him, any actionable claim so dealt with 
iby him as aforesaid. 

137. Nothing in the foregoing sections of this chaplet applies 
Savingof negotiable instru- to Stocks, shares, or debentures, or to 

meats, &c. instruments which are for the time being, 

by law or custom, negotiable, or to any mercantile document of 
title to goods. 

Mxplanatmu — ^The expression, “ mercantile document of title 
to goods " includes a bill-of-lading, dock-warrant, war^ouse- 
keeper's certificate, railway-receipt, warrant or order for the delivery 
of goods, and any other document used in the ordinary course of 
business as proof of the possession or control of goods, or autho- 
rizing, or purporting to authorize, either by endorsement or by 
delivery, ihe possessor of the document to transfer or receive goods 
thereby represented. 


THE SCHEDULE. 
Repeal of Acts. 
{Sie sechon 2 .) 
(a.) Statutes. 


Year and Chapter 
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vided that, in the latter case, the amount deposited shall be subject 
to the decision of the Court as to the rate at which interest shall be 
calculated. 

6. In any case m which an adjustment of accounts may be- 
Rate of interest on future come necessary between the lender and 

adjustments of accounts. the borrower of money upon any mort> 
gage, conditional sale of landed property, or other contract whatso* 
ever, which may be entered into after the passing of this Act, in* 
terest shall be calculated at (he rate stipulated therein j or, if no 
rate of interest shall have been stipulated, and interest be payable 
under the terms of the contract, at such rate as the Court shall deem 
reasonable. 

7. [Saoing of ptior iramaeims.y Repealed by the Repealing 

Act(XlV.ofj8fo). J ^ 

8. [Commencement of Act.] Repealed by the Repetdmg Act 
[XIV. of t8y a). 

Schedule ov Repealed RirAcmENrs. 

[Repealed by the Repea'ing Act {XIV, oftSfo ) .] 
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ACT XV. OF 189 s : 

Tbe Crown Grants Aet, 1895. 

Passico by the Govbrnor-Gehbral of India in Council. 
Recttvtd the ff.> ff.’j Aesent on the loth Octoier i8g^. 


Au Act to explain the Transfer of Property Act, 1882, so far at 
relates to grants from the Crown, and to remove certain doubts as 
. to the powers of the Crown in relation to such grants. 

Whereas doubts have arisen as to the extent and operation of 
the Transfer of Property Act, 1882, and as tj the power of the 
Crown to impose limitations and restrictions upon grants and other 
transfers of land made by it or under its authority, and it is ex- 
pedient to remove such donbts ; It is hereby enacted as follows : — 

Title, extent, and com- 1 * f/) This Act maybe called the 
menceraent. Crown Grants Act, 1895 ; 

(2) it extends to tbe whole of British India ; and 
* (y) it shall come into force at once. 

2 . Nothing in the Transfer of Property Act, 1882, contained 
' Transfer of Property Act, shall apply, or be deemed ever to have 
1883, not to apply to Crown applied, to any grant or other transfer 

of land or of any interest therein here- 
tofore made or hereafter to be made by or on behalf of Her Majesty 
the Queen-Empress, her heirs, or successors, or by or on behalf 
of the Secretary of State for India in Council, to, or m favour of, 
apy person whomsoever ; but every such grant and transfer shall 
be construed and take effect as if the said Act had not been passed. 

3 . All provisions, restrictions, conditions, and limitations over 
Crown grantstotake effect contained in any such grant or tramfer 

according to their tenur. as aforesaid shall be valid, and taxe 
effect according to their tenor, any rule of law. Statute, or enact- 
ment of the Legislature to the contrary notwithstanding.! 
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n 



Rbceivhd thb G.-G.’s Assm on tub ioth Marcs 1863. • ^ 


An Aci to frevide for the Adjuduafton of Churns to Wash Lands, 

Whbrbas .It IS expedient to make spedal provision for the 
Preamble adjudication of claims which 

may be preferred to waste lands pro«'' 
posed to be sold or otherwise dealt with on account of Govern- 
ment, and of objections taken to the sale or other disposition of sack, 
lands ; It is enacted as follows : — 


• This IS the short tiUe given to the Act by the Indian Short Titles 
Act (XIV of 1897). 

For Proceedings relating to the Bill, tes Caleuita Gaoette i86v. 
Supplement, p 109 ’ •** 

Act XXIH of tSSs has been declared to be in force in— 

reguds the Scheduled Dis- 
tricts, by the haws Local Extent Act (Xv. of {874) ; 

(a) Ihe ArakM Hill Districts, by the Arahan Hill Districts Laws 
Regulation (IX of 1874). 

It has further been declared, by notiftalion under s. 3 (aj of the 

West Jalpalguri [see Gueite 0/ India, Mar. 5, i88r, Pt I. n'li'r 
(a) The Districts of Hazuilngh, Lohardaga, and Manbhumf and. 

rl'pOT)?' 

(■« o-s. 

(4) Kumaon and Garb wal {see Gaoetie of India, 1616 Pt I n fort ‘ 

!9 >879, H. ,8,) , ■■■'' ■' 


(9) The District of Silhat iee Gantie 7 f S R \ 
sooo-j4.xo.i90s>. ActXXin., x863'A; 


jr- 

P«63p. 





of 1863.] UTASTS I.AHSS (CLAIMS). 


3 


tlie claimant or objector to contest the order of rejection in the 
manner hereinafter prodded. 

4 . If the Collector or other officer as aforesaid shall consider 
Sale to be stopped i£ tbe claim or objection to be established, 

claim appear to be estab- and that the sale or other disposition oE 
hshed, but may afterwards the land should not take place, he shall 
be proceeded with. Stop the sale or other disposition of the 

land ; 

but such sale or other disposition of the land may afterwards 
be proceeded with if, on an order issued by the Local Govern- 
ment to t\y the claim or objection as provided in section 6 of this 
Act, the claimant or objector shall fail to establish the same. 

5. If the Collector or other officer as aforesaid shall order 
Delivery to claimant of that the claim or objection be rejected, 

copy of order of rejection or that ffie land be sold subject to anjr 
or of sale condition or reservation, or that it be 

otherwise dealt vdth, he shall cause a copy of such order to be 
dehvered to the claimant or objector ; 


and, if such claimant or objector shall not, within one week 
_ , . - , front the delivery of such copy, or within 

Order when final. farther time .as the Collector or 

other officer as aforesaid, for any special reason to be recorded, 
shall see fit to grant, give notice in writing to such Collector or 
other officer as aforesaid that he intends to contest such order, die 
order shall be final. 

If the claimant or objector shall, within the time allowed, 

„ ^ „ , give such notice, the Collector or otW 

^ ° ■ officer as aforesaid shall immediately 

make a report to the Board of Revenue or other superior revenue- 
authority, and shall forward with such report a copy of his order, 
stating fully all the circumstances of the case, and the evidence 
adduced in support or otherwise of the claim or objection ; 

and such Board or other authority, on the receipt of such 

necessary, may confirm, modify, or reverse the order of the Col- 
lector or other officer as aforesaid. 

If the Board or other authoriQr as aforesaid confirm ffie order 
of the Collector or other ^cer as 


Ceitification to Court. 


afores^d, or modify such order in such 
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Interpretation*daiise. 8. In this Act 

“ treasure ” means anything of any value hidden in the soil, or 
"Treasure.” in anything affixed thereto : 

“Collector” means (i) any Revenue-officer in independent 
"Collector.” charge of a district, and (a) any officer 

appointed by the Local Government to 
perform the functions of a Collector under this Act.* 

When* any person is entitled, under any reservation in an 
Owner. instrument of transfer of any land or 

thing affixed thereto, to treasure in such 
land or thing, he shall, for the purposes of this Act, be deemed to 
be the owner of such land or thing. 

Procedure on finding Treasure. 

4. Whenever any treasure, exceeding in amount or value ten 
Notice by finder of trea- mpaes, is found, the finder ^all, as 
sure. soon as practicable, give to the Collec> 

tor notice in writing— 

(a) of the nature and amount or approximate value of such 
treasure; 

( 2 ) of the place in which it was found ; 

(r) of the date of the finding ; 

and either deposit the treasure in the nearest Government 
Treasury, or give the Collector such securi^ as the Collector thinlcs 
fit to produce die treasure at such time and place as he may, from 
time to time, require. 

’ 5. On receiving a notice under section 4 , the Collector shall, 

Notification requiring claim- making such enquiry (if any) as he 

apts to appear. thinks fit, take the following steps 

(namely) ; — 

(a) He shall publish a notification in such manner as the 
Local Government from time to time prescribes in this behalf to 
the ^ect that, on a certain date (mea/toaing U), certain treasure 
(mnimtag Us nature, amount^ and approximate value) was found in 


* In Bombay, Mamlatdaxs have been appointed^ to perform toe 
fnnetions of Collectors under the Act.— ^re Bombay List of Local Role* 
and Orders, VoL L, Ed. 1896, p, 163 . 
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8. Whenever any Conit is constituted under this Act, notice 
Notice oE constitution of thereof shall be given by a written pro* 

special Courts. clamatton, copies of which shall .he 

affiscd in the several Courts, and in the offices of the several Col- 
lectors and Magistrates of the district; 

and, from the date of the issne of such proclamation, no other 
Claims not cognizable in Court shall be competent to entertain 
other Courts. • any claim or objection belonging* to the 

class of claims or objections for the trial and determination of which 
such Court IS constituted. 

9. The Courts constituted under this Act shall be held at 
Special Courts v'here such place or places within the limits of 

held. their respective jurisdictions as shall be 

considered most convenient. 


10. In every suit instituted under section 5 of this Act, the 
Plaintiffand defendant in claimant of the wasteland or objector 
suit under section 5 to the sale or other disposition of such 

land shall appear as plaintiff, and the Collector or other officer 
aforesaid shall appear as defendant on the part of Government. 


Appearance. 


Either party may appear by pleader 
or by agent ; 


Provided that, if such other officer as aforesaid be the presi- 
ding officer of the principal Cml Court 
of original jurisdiction in the district, 
the Local Government shall appoint some other officer to appear 
as defendant in the case on its behalf. 


In any suit ordered to be instituted by the Local Government 
PlaintiS and defendant in under section 6 of this Act, the Govern- 
snit under section 6 meat, by any officer to be appointed for 

the purpose, shall appear as plaintiff ; and the claimant or objector 
as aforesaid shall appear as defendant. 


11. In suits instituted under this Act, except as here- 
Regnlatiott of proceed- inafler provided, the proceedmgs sh all 
be regulated, so far as they can be. bv 
the Code of Civil Procedure.* 


12. The Court shall fix a day for the appearance of the 
Procedure before hear- parties, and for the hearing of the suit, 
of which due notice shall be given to 


Sw Act V. of igo 8 , s. 158. 
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if such suit is instituted within such period, and the plaintiff'^ 
claim is finally rqected, 

the Collector may declare the treasure to be ownerless. 

Any person aggrieved by a declaration made under tlus 
Appeal against such de- section may appeal against the same, 
daratioo. withm two months from the date there< 

of, to the Chief Controlling fievenue Authority, 

Subject to such appeal, every such declaration shall be 
final and conclusive. 


10 . When a declaration has been made in respect of any 
’ Proceedings subsequent to treasure under section 9, such treasure 
declaration. shall, in accordance with the provisions 

hereinafter contained, either be delivered to the finder thereof, or 
be divided between him and the owner of the place in which it 
has been found in manner hereinafter provided. 


11. When a declaration has been made in respect of any 
When no other person treasure as aforesaid, and no person 
claims as owner of place, other than the finder or such treasure 
treasure to be given to finder, has appeared as required by the noti- 
fication published under section 5 , and claimed a share of the 
treasure as owner of the place in which it has been found, the Col- 
lector shall deliver such treasure to the finder thereof. 


12 . When a declaration has been made as aforesaid in res- 
Whon only one such per- 


son claims, and his claim is 
cot disputed, treasure to be 
divided I 


son other than the finder of such trea- 
sure has so appeared and claimed, su^ 

tiie claim of such person is not disputed 

by the finder, the Collector shall proceed to divide the treasum 
between the finder and the person so claiming according to the fot- 
lowing rule (namely) . — 

If the finder and the person so claiming have not entered info 
any agreement then in force as to the disposal of the tteasuie, 
fourths of the treasure shall be allotted to such finder, and the 
sidue to such person. If such finder and 8 “^ P"f " jte^ 

into any such agreement, thp treasure shall be disposed of m 

icordance therewith : 

Provided that the Collector may in any case, if he thinks fit. 

nstead of dividing any treasure as directed by this section, 
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«ait under this Act, any question shall arise involving any principle 
•of general importance, or the rights of a class. 

16. The Court may proceed in the case notwithstanding 8 
Court may proceed iiot> reference to the High Court, or other 

mrithstandiDg reference, highest Civil Court of appeal as afore> 

said, and may pass an order contingent upon the opinion of the 
High Court or other Court as aforesaid on the point referred ; 

but no final order for the sale or other disposition of the land 
but not make final order, in question in the smt, or for the admis- 
sion or rejection of any claim or abjection which shall be before 
the Court in such suit, shall be passed until the receipt of the order 
of the said High Court or highest Civil Court of appeal. 

17. The record of cases disposed of by Courts constituted 
Records of cases where to under this Act shall be deposited amongst 

be ^posited. the records of the principal Civil Court 

of original jurisdiction in the distnct in which the property in dis- 
pute IS situate. 

18. No claim to any land, or to compensation or damages in 
Limitation as to cldms to respect of any land, sold or otherwise 

land sold or dealt with dealt with on account of Government as 
waste land, shall be received after the expiration of three years 
from the date on which such land shall have been delivered by the 
Government to the purchaser, or otherwise dealt Witb. 

If, within three years after any lands have been delivered by 
Provision for such claims the Government to the purchaser, or 
5f preferred within the time otherwise dealt with, any claimant or 
objector shall prefer a claim to the land so delivered or otherwise 
■dealt witb, or an objection to such sale, or to compensation or 
damages in respect thereof, in the Court constituted under this Act 
for the district m which the land is situate, and shall show good 
and sufficient reason for not having preferred his claim or objection 
to the Collector or other officer as aforesaid within the period 
limited under section i of this Act, such Court shall file the claim 
or objection, making the claimant or objector plaintiff, and the 
^ Collector of the district or other officei: as aforesaid (with the like 
rjrovision as aforesaid it such other officer be the presiding officer 
'bf the principal Civil Court of original jurisdiction in the district) 
t ;he defendant in the suit ; 

i .. 

nd the foregoing provisions of this Act shall be applicable 
• . triftl and dptprminotion - - - 



.6 


IKDUN XRSASDMC.TS0VJ1. 


[Ac VI. 


nlainhffa“m®“n ** 'S.“stitoted as aforesaid, or if the claims of the 
plaiatiffs in all such suite are finally rejected, the Collector shall 
^deliver the treasure to the finder. 


16. The Collector rnay, at any time after making a declaia- 
Power to acquire the trea- tion under section 9 , and before deliver* 

*’'*^**^ Govern- mg or dividing the treasure as herein- 
before provided, declare, by writing 
under his hand, his intention to acquire, on behalf of the Govern- 
ment, the treasure or any specified portion thereof by payment, to 
the person entitled thereto, of a sum equal to the value of the 
materials of such treasure or portion, together with one-fifth of such 
value, and may place such sum in deposit in his treasury to the cre- 
dit of such persons; and thereupon such treasure or portion ghqii 
be deemed to be the property of Government, and the money so 
deposited shall be dealt with, as ftir as may be, as if it were such 
treasure or portion. 

17. No decision passed or act done by the Collector under 
Decision of Collector final, ^his Act shall be called in question by 

and no suit to lie against any Civil Court, and no suit or other 
him for acts done iuMd proceedings shall lie against him for 
anything done in good faith in esercise of the powers hereby con- 
ferred. 


18. A Collector making any enquiry under this Act may 
Collector to exercise pow- ezercise any power conferred by the 
ersof Civil Court Code of CiviI Procedure* ou a Civil 

Court for the trial of suits. • 


19. The Local Government may, from time to time, make 

Power to make rules. CO°“8tent ^tb this Act, to regu- 

late proceedings hereunder. 


* Act V. of 1908 

t For rules made under the powers conferred by this section in— 

Bombay— <ree Bombay List of Local Rules and Orders, Vol. I , 
Ed. i 8 g 6 , p. ids , 

Burma— Burma Laws List, Ed. 1897, p. 80 , 

Madras— Madras List of Local Rules and Orders Vol. L, Ed 
1898, p. Ill ; 

North-Western Provinces and Ondh— uee North-Western Eco- 
vinces and Oudh List of Local Rules and Orders, Ed. 1834, 

Centrd Provinces— see Central Provinces List of Local Rules and 
Orders, Ed. 1896, p. 23; 

Assam— see Assam List of Local Rules and Orders, Ed. 1893, P* 
107. 
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or transferable by deed alone, or by deed accompanied by 
formaluies, and any share’* or interest therein. It shall also include 
shares m ships rep:tstered under the Merchant Shipping Act, 1854,1 
or at any port in British India; 

“hold "and “holding” shall be applicable to any vested 
estate, whether for life, or of a greater 
Hold and ho ing. or less description, in possession, futunty, 

or expectancy, in any immoveable property; 


“contingent right,” as applied to immoveable property, shall 
„ mean a contingent or executoiy interest, 
« Contingent right. possibility coupled With an interest, 

whether the object of the gift or limnaiion of such interest or pos- 
sibility be or be not ascertained ; also a right of entry, wheiher im- 
mediate or future, and whether vested or contingent; 


‘‘ convey ” and “ conveyance.” applied to any person, shall 
mean the txeculion by such person of 
“ Convey,” “ conveyance.’ gyg^y necessary or suitable assurance for 

conveying or disposing to another immoveable property which such 
oerson holds, or m which he is entuled to a contingent right, 
either for the whole estate of the person conveying or disposing, or 

for any less estate, together with the performance of all formalities 

required by law to the validity of such conveyance, including the 
acts to be performed by marned wonaen and tenants in-tail in 
accordance with the provisions of Act XXXI. of 1854 [iQ simpltfy 
fit tnodts 9/eotmyt»g land in cases to whuk the Evgluh Law ir 

appiicabU ) ; 

“transfer” shall mean the execution and performance of 
eveiy deed and act by which a person 
'"Transfer” entitled to Stock or Government secu- 

rities can transfer such stock or Government securities from him- 
self to another ; 

“High Court” shall mean every Court now or hereafter 
established under the Statute 24 ^ ^5 
- " High Court.” and also the Chief Court 


* Re Angela, 5 DeG. & S 378. 
t Stat. 17 & »8 Vict., CJ04. . ^ „ 

J “The Indian High Courts Act. 1801. 


i “The Indian High touns Act. loor. Compare the definition 
Compare also the defimtwn of "High Court’’ in fte Gwffama^ ^ 

of Criminal Procedure). 
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and “devisee” shall mean any person taking immoveable propertv 
under a bequest, and any person, other than an executor or ad- 
ministrator, claiming an interest in immoveable property, not as 
entitled thereto under the said rules, but by a title dependent solely 
upon the operation of the laws concerning intestate and 
mentary succession ; 


“ mortgage 
“ Mortgage.” 

W(J 

deemed merely a security for money ; 


shall be applicable to every estate or interest 
in immoveable or moveable property 
which would in the High Court be 

Mm • 


** person ” 
" Person.” 


shall include any company or association, or 
body of persons, whether incorporated 
or not : 


Words importing the singular number only shall extend to 
M I.- several persons or things; words import- 

^ * mg the plural number shall apply to one 

person or thing; words importing the masculine gender shall 
extend to a female. 


8. The powers and authorities given by this Act to the 
High Court to have juris* High Couits shall and may be exercised 
diction in what cases. Only In cases to which English law is 

applicable, and may be exercised with respect to property within the 
local limits of the extraordinary original civil jurisdiction of the 
said Courts respectively. 


4. When any lunatic or person of unsound mind shall bold 
High Court may convey anj immoveable properly upon any trust 
estates of lunatic trustees and or by way of mortgage, It shall be law- 
mortgagees; foj tjig Court to make an 

order that such property be vested in such person or persons, in 
such manner, and for such estate as the said Court shall direct; 
and the order shall have the same effect as if the trustee or mort- 
gagee had been sane, and had duly executed a conveyance of the 
property m the same manner for the same estate. 


5. When any lunatic or person of unsound mind shall be- 
^ and may conv^ contingent entitled to any contingent ”ght in any 
riehts. ^ immoveable property upon any trust ot 

bv way of mortgage, it shall be lawful for the High Court to make 
an order wholly releasing such property from such contingrat 
rfffht or dispoan’g of the same to such person or persons as me 
Court M diKct: uud te oite itolltare .to »» 
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effect as if the minor trustee or mortgagee had attained his majority, 
and had duly executed a conveyance of the property in the same 
manner for the same estate. 


9. Where any minor shall be entitled to any contingent right 
Contingent rights of minor >0 any immoveable proper^ upon any 

trustees and mortgagees. trust or by way of mortgage, it shall be 
lawful for the High Court to make an order wholly releasing such 
proper^ from such contingent right, or dii^osing of the same to such 
person or persons as the said Court shall direct ; and the order 
shall have the same effect as if the minor bad attained his majority, 
and had duly executed a deed so releasing or disposmg of the 
contingent right. 

10. When any person solely holding any immoveable pro- 
High Court may convey pe«‘y npon a»y trust shall be out oi the 

estate of trustee out of juris* jurisdiction of the High Court, or can> 
diction of Coutt. not be found, It shall be lawful for the 

sud Court to make an order vesting such property m such person 
or persons, in such manner, and for such estate, as the said Court 
shall direct,' and the order shall have the same effect as if the 
trustee had duly executed a conveyance of the property in the same 
manner and for the same estate. 


11. When any person or persons shall bold any immoveable 

property in trust jointly with a person 
High Court may ^ not within the jurisdiction of the High 
moveable* ^perty in trust Court, Or wbo cannot be found, It shall 
lointiy with persons out of be laviful for the said Court to make an 
Jurisdiction. vesting the property in the person 

or persons so jointly holding, or in such last-mentioned prson or 
persons, together with any other person or persons, in such manner, 
and for such estate, as the said Coun shall direct; and the orde 
shall have the same effect as if the trustee out of the ]'*”sdiciion, o 
who cannot be found, had duly executed a conveyance of the pro- 
• perty in the same manner for the same estate. 

12. When any person solely entitled to a contingent 

r. V ^ of irus* any immoveable proper^ upo“ 
Conungent rights of Irus- jurisdiction of 

the High Court, or cannot be found, it shall be ®cj, 

Court to make an order wholly releasing such sqm 

V contingent right, or disposing of the same ‘o ^ same effect 
as the said Court shall direct ; and order shall have me sam 
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have the same effect as if the heir or devisee of such trustee had 
duly executed a conveyance of the property in the same manner 
tor the same estate. 

17. When any immoveable property is subject to a oon- 
Contingfent right of un< tingent right in an unborn person or 

born trustee. class of unborn persons, who, upon 

coming into existence, would, in respect thereof, hold such pro- 
perty upon any trust, it shall be lawful for the High Court to 
make an order which shall wholly release and discharge such 
property from such contingent right in such unborn person or 
class of unborn persons, or to make an order which shall vest in 
any person or persons the estate or estates which such unborn 
person or ciass of unborn persons would, upon coming into exis- 
tence, hold in such property. 

18. In every case where any person holds or shall hold, 

' Power to make order for jointly or solely, any immoveable pro> 
vesting estate on refusal or perty, or IS or Shall be entitled to a 
or rde^e *^^“**“ convey contingent right therein, upon any trust, 

and a demand shall have been made 
upon such trustee by a person enUtled to require a conveyance of 
such property, or a duly-authorized agent of such last-mentioned 
person requiring such trustee to convey the same, or to release 
such contingent right, it shall be lawful for the High Court, if the 
said Court shall be satisfied that such trustee has wilfully refused 
or neglected to convey the said property for the space of twenty- 
eight days after such demand, to make an order vesting such 
property in such person or persons, in such manner, and for such 
estate as the Court shall direct, or releasing such contingent right 
in such manner as the Court shall direct ; and the said order 
shall have the same effect as if the trustee bad duly executed a 
conveyance of the property, or a release of such right, m the same 
mann er and for the same estate. 


19. When any person to whom any immoveable properly 

Power to convey in place has been conveyed by way of mortgag 
of mOTtgagee. shall have died without having entered 

into the possession, or into the receipt of the rents and profits, 
thereof, and the money due m respect of such mortgage steu 
have been paid to a person entitled to receive the same, or sue 

last-mentioned person shall consent to an order for the re-conv y- 

ance or vesting of such property, then, in any of the 

it shall be lawful for the High Court to make an order vestmg 



